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EI nfia yrlT Tistt (order-ln-Appeal No.)

BHV-EXCUS-000-APP-243-2017 -18

il*r sr frdi6/
Date of Order:

27.03.2018 28.03.2018

*-ffn lidc, 3lrg€ (rrmw1, {E-+fc rdrrr crkd /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3rq{ }q€/ +i5 :ngal 3cqffi/ T161116 :,lr.s-€, adc a-rfla g6/ d-qr{.{' {E+td / f,rffrrR / airftrr{l FRI 3q{frBd art

{R 3rr&r t gB-d: /

Arising out of above mentioned OIO issued by AddiiionaUJoinrDeputy/Assisianl Commissioner, Central Excise / Service Tax,

Raikot / Jamnagar / Gandhidham :

g+trfidl & cffi 6r drq (rd' qdr /Name&Address of the Appellants & Respondent :-

M/s Madhu Silica P. Ltd. (DU IV), Plot No. 147, GIDC,Chita Bhavnagar 364 004

drt 6{i 6t at-el
Date of issue:
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(A)

(,)

(ii)

(iiD

(B)

aff 3rrig(3rqrd) t ea-d d'$ eqfu ffifud ati t 3qTft cln6rft i flft-fr{sr * sffiT 3r{-f, {t 6{ srdl tl/
Any person aggrieved by this Order,in-Appeal may file an;ppeal to the appropriate authority in the following way.

ctsr etai a#lq siqre flTiF ftr t-{r6{ 3{dl-41q arqrfuErrq * cfr Jq-{. inf,rq 3-fr6 crEi 3rfuF}s.F ,1944 fI trRr 358 &

irrfd'r.{ EJ ;Gfr{n:1994 fr qrr 86 & :raia ffitua rrF ff dI s+i& t l/ -

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Seclion 358 of CEA, '1944 / Under Section 86 of the

Finance Act, '1994 an appeal lies to:-

a.rff-q'{sr rmi6d * lrEFrd grfi {rFn frqr q-6, adlq rsrca {a qd *drdE{ 3lffitq amfu+tq €I E?ic fi-6, tE qqfifi i
z. rm. il wq. aE AlEff. +t fi drff qfrq li "
tir" .p.ciaf benct of Customs, Excise & Service Tax Appellate Tribunal of West Block No- 2, R.l(. Puram, New Delhi in all

matters relating lo classilicalion and valuation.

tqlt€ ci.* lla) * {drq irq 3rfri +,:ror r}q Efr x{-n frfl rf6. ifrq 5sE ?|E (.s +ar6{ 3rffia arcrfud{Er

aReO Sr ce{s eiiq fffu+r. . affiq ra. d(Jlre rr d srsrst 3rfFdr{rd- 3("?t sl *l irft qrl6c l,

io ifrJw""t regionat bench of Cistoms, Exci3e 8 SeNice Tax Appellale Tribunal (CESTAT) al,2"dFloot, Bhaumali Bhawan,

AsaMa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

i{ffi{ "![rqrfuF{ur * {nH 3rftfr qgd 6{A t A! ndq 3icr4 116 (3{fffl fr{ffr{$. 2001, t fr{r 6 a Ji rd Brtft-d F+('

,ra c*{ ee s 6} ER cfu * <+ nfh arar qG(' I trr C fi{ t 6s v+ cfi * flrlT, ro 
'fln 

qq fI airr .4rd frr 4i?r

Jit{ drncFrql drar. 6cq 5 rs qr rs$:6i8, 5 dItI Fq(r cI 50 drs Tc(r s 3T:rdl 50 drs 5q! S 3fGf6 t al 6,l1tr: 1000/-

s oooi- tfa:rq-sr to.oool- {qA Bqift-d rin qra fi cfr sdra s'tt fiinft-d ?-16 4qr {'r;rld, Tidft-d 3{ffiq
arcrE-6{sr fr ensr + rdr{6 rfr€R * arff S ffrS !ff {EB-d-6 el-{ + tfr EERI drff ffi+a I-6 grEd -fl{r f*4 JrdI qGq 

I

Tiifua grE 6r qrrdrf,, t{ 6r ,q eIrELt 6rdr sG(, .-rdi ftifud 3rtrtq arqlfuftEr +I srsr Rrd t t TiIJra 3fl4? {€ 3n-fi a
frp :nica-qr *'qr:r 500/- Tcq 6r Adfrd ,^rm qrn 6fdr Et4r t/
The appeal to the Appellale Tribunal shall"be liled in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central

Excise iAppeal) Rules, 2OO1 and shall be accompanied againsl one which al least should be accompanied by a fee of Rs-

1,000/- hs.soob/-, Rs.1O,00Ol where amount of duly demand/inlerest/penalty/refufld is upto 5 Lac., 5 Lac to 50 Lac and

above 50 Lac respectively in the form of crossed bank draft in tavour of Asst- Registrar of branch of any nominaled public

sector bank of the place where lhe bench of any nominaled public sector bank oI the place where lhe bench of lhe Tribunal

is situated. Application made for grant of sky shall be accompanied by a fee of Rs- 500/-.

Jrftt{ arqlf}fr{ur * sxE 3rq-f,, Ea rQfr{n, 1994 t\ qRr 86(1) + 3rrrtJ Fqrfi ffii, 1994, +, fiqfr S(1) + rF
atrft-a cq, s.T.-5 d qR cfut i' fr qr s+.Jfr \d f,s+ {FT Bff 3{r*r i flffd 3ftfr + ,rS d, ssAI cF qFr d idtd 4it
(rdrt t \.fi cfr rffrFrd 6H fdo 3it{ r+i * rs t rs r'+ cfr & ur+, r51 +qrqi{ *r efi,r ,qra fi aY:r 3+{ {rqr 4qI
.];oi*r 

"oo 
s -ro ur rst 6fi. 5 rs 5iq qI 50 rq Tcq FF 3nrqr 50 are Tcq t gO-$ t d Fxrt 1,000/- 59i, 5,000/-

&t:rrrar to.ooot- {st +r fftrtfi-a sal srF 8l cfr Edti #tl Bqlft-a frs +r Frara. difua:rffiq arq-fu+rq & rrot *
rrr++ rBen + arF t EiS $ sr*M *r * i'fi rdqr art ffia *+ gIE a.aRr F6qr qrfl ffrr I *E.fuf, flEE 6r t"rdla.
++ +r rs srlg, d FYdr ErGq 6i,ftiE'J 3rffiq arqrfu+rsr fr rnsr Rrd A I T!r4a 3rr}l[ (C }6{) * frq xri6a'qr + s,:r
500/. {c(r +r Etlfta aq xr F'ir ElrII t/
The appeat under suB section (l) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in

quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a

copy oI the order appeated against (one of which shall be certified copy) and should be accompanied by a fees of Rs.

10001 where the amount of seftice lax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.50001 where the

amount of service tax & inte.est demanded & penalty levied is more lhan five lakhs but noi exceeding Rs. Fifty Lakhs,

RS.1O,O00/, where the amounl of setuice tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the

torm of crossed bank draft in favour of lhe Assistanl Regisaar of the bench of nominated Public Sector Bank of the place

where the bench of Tribunal is situated. / Application made for granl of stay shall be accompanied by a fee of Rs.500/-.
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(i)

(ii)

(c)

i*a sfufrqf;, 1994 # ql{r 86 fi 3c-rnrBf (2) lii (2A) + 3iarta d fr rr$ 3rfrd, t-d6{ 1M, 1994, + h-ff 9(2) qd
9(2A) * 6d BrriR-d c(r{ s.T.-7 ii fi dr FAnfr rrd ,rfi qFr 3rr{ff, iffiq :-srq ?16 3T[dr JqF (:rffa), idrq rcrra ?16
ssnr crlta Jrtn fi cfaqfr d Ja 6t (rfra't (.6 cfr sfiFra tri qrttqf Jh :n -r# rsEr rrrc+ yrr++:rrffi rcr{ff, +;*q
rflrd rrE/ tqrfr{, aI 3rffiq -!rqrft-6{ur +t H-idd 6i +ri +r frCrr a-d ari 3{d+ fr cfa fr firr ,i #"4 {'fr Erh- | /
The appeal under sub section (2) and (2A) of lhe section 86 the Finance Act 1994, shall be filed in For ST.7 as presc bed
under Rule 9 (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Cenkal Excise or Commissioner, Central Ercise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistanl Commissioner or Depuly Commissioner of Central Excise/ SeNice Tax
to file lhe appeal before the Appellate Tribunat.

(j)

frfrr rJFn. +dc rflrd T6 (d trdr6r 3rffdB qrQ-fr{ur t&) + cfr xq-df + nrfi ri +dc rflq [6 J{F]fr{F tg44 *r
trm 35r'6 + Jidrta. .,) +t iiffic JfuA-ff, 1994 +r rm 83 +, ]ldrti €-ErE{ 4i S dFL fi l€.t, +i yrerr + cfi }ffiq
qrfuflq A yfrd 6ld IIx.q rFr{ 9f6l$-dr 6{ el,r + 10 cfrrra (109") 3-d Er4 (ro Cdrdr fd-dlFf{ fr, qI rlCrar. ao +.ee qarar
EErffd e. 6r rlrrdra ffqr rrq. {er{B gr qr{r 6 3,ialrd ffr B aEr ErdI :rSFa eq im dE 6i-s rc(' * irfu+.1 ar

adrq rfla ga- \'{ +Er6{ + 3ialrd ?ia f6q ?rq ?16' i frE 9nE-d t
(D qRr 11 dl t li /rd rrq
(ii) +f,+. aEr 4r di ?+ ?rdra nfti
(iii) +di. nr M + F:{q 6 + 3i rta lq r-4rF

- q!r{ {6 t6 ff trRT * crErrri ffiq (d" 2) 3rftG-{ff 2014 +' 3nii{ * Td Bifr strrq flffi S sflll fisRrd-d
erJra :rS lti ffi d drq dfr 6]-nt/

For an appeal lo be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Seclion 83 of the Finance Act, 1994, an appeal againsl this order shall lie before lhe Tribunal
on payment of 1096 of the duty demanded where duty or duly and penalty are in dispute, or penalty, where penalty alone is in

dispute, provided lhe amount of pre-deposit payable would be subjecl lo a cejling of Rs. 10 Crores,
lJnder Central Excise and Service Tax, 'Duly Demanded" shall include :

(i) amount delermined under Section 11 D;

(ii) amounl of e(oneous Cenval Credit taken;
(iiD amount payable under Rule 6 of the Cenvat Credit Rules

- provided further lhal the provisions of this Seclion shall nol apply to the slay application and appeals pending before
any appellale authority prior lo the commencemenl of the Finance (No.2) Act, 2014.

srra F({I{ ft'I sdfrEur rri6d :

RevlBlon appfic;don to Govommont of lndia:

fi Jran fi TiftHlr qlFf+r ffifua ffrFdt i. &-fto rqe ?|ds 3rfuF-qs, 1994 & uln 35EE *'Ttrfl qia+ + }iFrl-f, ll{t
!rE-q rr.d €i6r{, gaffFor 3{rir4 l*6. A-- d* <rrq iaE'rrT. qtrt aFf,. dl{fr flc !rya. +sd Fr4. gHt-tloool. +t
I+_qT Br4r qilErrt /
A revision applicalion lies to the L,nder Secretary, to the Governmenl of lndia, Revision Applicaiion Unil, Ministry of Finance,
Depanment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Slreel, New Delhi-110001, under Section 35EE of the
CEA 1944 in respecl of the following case, governed by first proviso to sub-section (1) of Section-35B ibjd:

qE ard + F6.sl {qEsr;I & fiFi r, 
"rri rqgra ffi Trf, al ffi fir{uri S :isn z.r5 * vrrrra + dt{E qI E+'t 3rfl. 6r{sri qr

fur Ht r.+,isR"rrF * {sl tim r;5 vn+ra + Et{r;T. ql ffi dsn 45 tvr rcr.- t Frd t q{iTF{oT } dtrE ffi Frrsri qr

ffi arER ,16 ,i Tri S 4*ffrd t aft+ d i/
ln case of iny loss of gtods, where the loss occurs in transit from a factory lo a warehouse or to another factory or from one
warehouse to anolher during the course of processing of lhe goods in a warehouse or jn storage whether in a factory or in a

xlr{ i ntF{ ffi.rq ur- $ 6t Ma 6{ G Frd + EfulT d qqrd 6rt qra c{ lrft ?6 *-4q sdrE ef6 i gc (itic) +
Frrd i. d ,nrf, + qr6r ffi {rq qr fr Ei fuid fr rS tt i
ln case of rebate of duty of excise on goods exported to any counlry or territory outside lndia of on excisable mate al used in
the manufacture of the goods which are exporled to any country or territory oulside lndia.

<t rana r;a m Brdla f6q kdr Frfd t dr6{, aqra vr elera d am fura f6q[ ,rfl tt /
ln case of goods exported oulside lndia export to Nepal or Bhutan, withoul paymenl of duty.

qfrF+a v.crd * rsrra sr6 t ryraa + fic n flA Arffc g{r jrftfr{ff !d fFS tsFa crE$rit + 6a fi;q Er 4g t }t{ t€
:rQt S rr-a (irff4 s'rdrrr hir rEfrqq (a 2). 1998 + qRr 109 + €r{r ifud A zrt afto xrr{, EnrqIGtu c{ qr ard x
crft-d 16(' zlt tt/
Credit of any duty allowed to be utilized lowards paymenl of excise duly on final products uflder the provisions of lhis Act or
the Rules made lhere under such order is passed by the Commissioner (Appeals) on or after, the dale appointed under Sec.
109 of the Finance (No.2) Act, !998.

jq{t€ 3nifd Er ai cfiici cq{ {iqr EA-8 i, i} fi +-fiq rrqrq;r r_16 (jrfd) fr{ffrf&, 2001, * fr{ff S + 3i-j-d trafr-c t,
T€ 3n*r + dEcur + 3 ar6 * ndJtd fi dldt q-Gs Iictfft rr#a qrq {d lnhr E sfi 3{rArr Ar A cfrqi {-tr'i & dl*
slftl,,, IIlr t Affq scqE TE Ifufr{s. 19,14 # qrlT 35-EE * r6d 6t 16-a eIff €r rrqr{fi fi $t1[ + .{h q{ TR-6 & qfi
Tidrfr fi arfi ftqt i
The above application shall be made in duplicate in Form No. EA'8 as specified under Rule,9 of Central Excise lAppeals)
Rules, 2001 within 3 monlhs from the date on which the order sought to be appealed againsl is communicated and shall be
accompanied by lwo copies each of the OIO and Order-ln-Appeal. lt should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Accounl-

qdttrq nricd + $?r ffifud FFifud crffi 6r ]ldr{dt +I Trfr qrFs r

*ti tata r6,t (r+, arE sq-i q rst rr + .ct zool 6r t rdra f6qr a\' 3Jh qt risra rrq r'6 aro rqi t sra zi at
s$d 1000 -i 6r trJIdra h.qr i (i 

I

The revision applicrtion shall be accompanied by a fee of Rs.200l where the amount involved in Rupees One Lac oa less
and Rs. 

,1000/- 
where the amount involved is more than Rupees One Lac.

qfi rq:nd:r * 6i f,d 3nert +r ssrav t d r.++ qf, 3rr&r * frE ?16 Er rr{?rEr, Jqtrf,d a4 t fuqr rlar fFit gT, ara s
Fra e rll fi frsr qdi 6dtffid* Rq qqfFfa }i-dtq .Tq'fu6.q h (.6 3rft qr &'{iq sr+n +i ('n 3rfi{ f+qr.,lrdr A r/
ln case, if the order covers various numbers of ordec in Original, fee for each O.l.O. shoutd be paid in the aforesaid manner,
not wathstanding the fact thal the one appeal lo the Appellanl Tribunal or the one application to the Central Govl. As the case

may be, is filled lo avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- Ior each.

q!f,iTritfufl arqrdq tr6 xmq{q, 1975, * JiEqff-t * rdflI{ 4S $tir qd-Fx{d 3{rAn Sr cfr q{ Aqlft-d 6.50 {qi 6r
arura< qo ftE;c ain 6t-dr srFqr i
One copfof applicalion or O.l.O. as the case may be, and lhe order of the adjudicating authority shall bear a court fee slamp

of Rs. 6.50 as prescdbed under Schedule-l in lerms of lhe CoLrrl Fee Ac1,1975, as amended.

frai l5a, iffi+ r;cE 116 G i-{rdE{ 3rtrrq arqrft-f{rr (6r{ Eftt lM, 1982 f atrra qd 3rq {iaFtrd arffdi +)
sGq6d i srn fui # rit{ efi qrd 3rr+fta F4,.qr nr t | /
Attention is also invited lo the rules covering these and olher related matters contained in the Cusloms, Excise and Service

Appellate Tribunal (Procedure) Rules, 1982.

gEq 3{+&q crfu6rft 6t 3rqrfr arE 6r} t iiifod ;+r+, ft-qa 3it{ Td-dfrE crdtnd' + fr(., }+drrfr fir{r.fE aqglFc
www.coec gov ln .hr a,€ +irh.r 6 I /

For the elaborate, delailed and latest provisions relating to filing of appeal to the higher appellale authoriiy, the appellanl may

reler lo lhe Depanmental websile www.cbec.gov.in

(iD

(iii)

(iv)

(v)

(vi)

(D)
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Appeal No: V2184/BVR/2017

:: ORDER IN APPEAL ::

M/s. Madhu Silica Pvt. Ltd., DU-IV, Plot No. 147, Vartej, Bhavnagar

(hereinafter referred fo as "the appellant") filed an appeal against the Order-ln-

Original No. 051/Demand/Excise/2016-17 dated 28.A2.2017 (hereinafter refened

lo as 'the impugned order') passed by the Assistant Commissioner, Central

Excise Division, Surendranagar (hereinafter refened to as'the lower adjudicating

authority').

2. Briefly stated the facts of the case are that during the scrutiny of records

of the appellant for the period from January, 2014 to March, 2014, it was

revealed that the appellant had availed Service Tax credit in respect of various

services as listed al Para 2 of the impugned order.

2.1 lt was alleged that as per the definition of input service as provided

under Rule 2(l) of the Cenvat Credit Rules, 2004 (hereinafter refened to as 'the

Rules'), as amended w.e.|.01.04.2011, the Cenvat Credit in respect of

Architect's Services, Port Services, Airport Services, Commercial and lndustrial

Construction Services, Complex Construction Services and Works Contracts

Services have been specifically excluded from the purview of availment of

cenvat credit if above said six services are used for providing (i) construction of

a building or a civil structure or a part thereof, and (ii) Laying of foundation or

making of structures for support of capital goods.

2.2 lt was also alleged that as per the Negative List of input services if the

services were received for personal consumption of employees, then the same

was ineligible for availment of input service.

2.3 since the appellant had allegedly availed cenvat credit which was not as

per the provisions of the Rules, show cause Notice was issued to the appellant,

which was adjudicated vide the impugned order whereby the demand of cenvat

credit of Rs. 37,38,405/- was confirmed under Rule 14 of the Rules, read with

section 1 1 (A) of the central Excise Act, 1944 (hereinafter refened to as "the Act

"), along with interest under Rule 14 of the Rules read with section 11AA of the

Act and penalty was imposed under Rule 15 of the Rules

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal, inter alia, contending as under:

As regards Cenvat credit in respect of Canteen service, the appellant

{tt3

3.1
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Appeal No: V2/184/BVR/20'17

contended that the lower adjudicating iutnority has wrongly concluded that the

service received for personal consumption of the employee; that the credit

cannot be denied on Canteen Service as the canteen is situated within the

factory premises and they were providing services as per Factory Act, 1948; that

the service of preparation of food and serving food in-house canteen cannot be

considered as Outdoor catering service and no service tax is payable under the

Finance Act, 1994 and in support of their contention relied upon the following

case laws ;

(i) HCL Technologies reported as 2015 (37) STR (716) (All);

(ii) Cema Electric Lighting Products 2015(37)STR754(T-Amd);

(iii) Mahindra and Mahindra Ltd. 2015(39)STR298(Tri-Mum).

3.2 Regarding Cenvat credit of Service Tax on the seryices of M/s. Archivista

Engineering Projects Pvt. Ltd. & M/s. King Engineers it was stated that they were

providing service of bolt fixing on bolts supplied by the appellant and this fact has

been ignored by the lower adjudicating authority; that in respect of M/s. Sharma

Associate, M/s. Fabri-Tek Enginners, M/s. Rama Engineering and Fabrication,

M/s. Shubham Udhyog, M/s. U.T. Associates, M/s. Richa lndustries Ltd., M/s.

Maruti Nandan Fabrication, the lower adjudicating authority has wrongly stated

that relevant invoices were not submitted by the appellant; that the Department

should have called for the invoices instead of proceeding to decide the Show

Cause Notice and violating principles of natural justice; that regarding Cenvat

credit on invoices issued by M/s. Jay Equipment and System Pvt. Ltd. it was

stated that if there was doubt, the lower adjudicating authority should have got

verified through Range Officer; that in case of Cenvat credit on invoices issued

by M/s. Sai Geotechnical Lab the material used by them was required to be

tested and therefore Cenvat credit was available to them; that the lower

adjudicating authority has wrongly denied the Cenvat credit of Service Tax on

vehicles used by them as the same were registered in the name of the appellant;

that Cenvat credit of Service Tax in respect of invoices issued by M/s. Om Sai

Furnace Lining Works has been wrongly denied inasmuch as the bricks were

periodically required to be replaced and such activity cannot be considered as

civil work; that Cenvat credit of Service Tax in respect of M/s. Top 3 Lords

Resorts and M/s. Hotel While Rose has been wrongly denied as the same were

meant for providing stay facility to the professional person visiting their factory for

business purpose; that the activity relating to expansion of existing business

cannot be considered to be covered under the exclusion clause of the definition

of Rule 2(l) of the Rules; that in view of above submissions Cenvat credit is

admissible to them and therefore, interest and penalty are not maintainable.

{u
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Appeal No: Vz'! 84/BVRY20'I 7

4. Personal hearing in the matter was attended by Shri R. R. Dave,

Consultant wherein he, inter alia, reiterated the grounds of appeal and submitted

a detailed written submissions giving work order, invoices/bills of service

providers to give evidences; that services are for fabrication of parts,

components and accessories of machineries and also for fabrication and

erection of plant and machineries and hence, Cenvat credit is admissible.

4.1 The appellant submitted wriften submissions as under:-

M/s. Archivista Engineering Projects Pvt. Ltd. were providing services

relating to designing, drawing etc as well as Project Management relating to

setting up new factory premises at Plot No. 147, G.l.D.C, Vartej, therefore credit

is admissible; M/s. King Engineers were providing service of bolt fixing on bolts

supplied by the appellant and Fixing of Bolt did not require any Civil

Construction, hence Credit is admissible; that M/s. Sharma Associate were

providing Fabrication and Erection Service as per measurement under Order

No. MSPUProject-009/30/2013-2014 and not Civil Construction Service hence

Credit is admissible; that M/s. Fabri-Tek Engineers were providing services of

assembling of back filter tube sheet in filter press services, hence, credit is

admissible; M/s. Rama Engineering and Fabrication, M/s. Shubham Udhyog

were providing seryices relating to fabrication and testing of Tube Bundle, Tube

Sheet Drilling and Fabrication of Supporting and Transport Structure etc, and no

Civil Construction Work for providing above Services hence, Credit is admissible;

M/s. U.T. Associates had provided the services in relation to fabrication and

Erection of MS Tank and Vessels, Pre-Fabrication of SS 304 Silos and Cladding

as per measurement etc. which did not require any Civil Construction Work and

therefore, this Service not covered under exclusion Clause of definition of lnput

Service and hence, Credit is admissible; M/s. Richa lndustries Ltd. were

providing services in relation to Erection and Commissioning of Melter Machine

used for Melting material and no Civil Construction Work was required, hence,

Credit is admissible; M/s. Maruti Nandan Fabrication provided services of

Fabrication work of Spray Dryer and full welding of Hot Air Ducting and no Civil

Construction Work was canied out hence, Cenvat Credit is admissible.

4.2 The lower adjudicating authority has wrongly held that relevant invoices

were not submitted by the appellant; that the Department should have called for

invoices instead of proceeding to decide the Show Cause Notice and therefore,

the principles of natural justice have been violated; that regarding Cenvat credit

on invoices issued by M/s. Jay Equipment and System Pvt. Ltd. if there was any

n1
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Appeal No: VZ1 84/BVR/201 7

6

doubt the lower adjudicating authority ought to have got it verified through Range

Officer; that in case of Cenvat credit on invoices issued by M/s. Sai Geotechnical

Lab, the appellant submitted Order No. MSPL-009/33/2013-2014 dated

08.08.2013 contending that services were required for Testing and Analysis of

material i.e. Mobilization, Rebound, Hammer, UP Test, Compressive Strength

Test etc. of the Material, no Civil construction work was carried out by them; that

the material was required to be tested and therefore Cenvat credit was available

to them; that the lower adjudicating authority has wrongly denied Cenvat credit

of Service Tax on vehicles used by them as the same were registered in the

name of the appellant; that Cenvat credit of Service Tax in respect of invoices

issued by M/s. Om Sai Furnace Lining Works, who have provided the Service of

labour in lining works and no Civil Construction work required, hence, Credit is

admissible and has been wrongly denied inasmuch as the lining of furnace were

periodically required to be replaced and such activity cannot be considered as

civil work; that Cenvat credit of Service Tax in respect of M/s. Top 3 Lords

Resorts and M/s. Hotel While Rose has been wrongly denied as the same were

meant to provide stay facility to the professionals visiting their factory for

business purpose; M/s. DNV Engineers (Professional Fees) have provided the

service of Certification of quantity of M.S. and S.S. utilization in fabrication work,

no Civil Construction work required for such Certification, hence, credit is

admissible. M/s. Jay Equipment & Systems Plt Ltd. (lnstallation Charges) have

provided services of lnstallation of Long Span Shelve Rack without Civil

Construction Work and hence, credit is admissible. M/s. Bhoomi Enterprise had

provided services of Levelling of Land by JCB Machine, which is not construction

service and therefore, Cenvat Credit is admissible.

Findinos:-

5. I have carefully gone through the facts of the case, the impugned

order, the grounds of appeals, written and oral submissions made by the

appellant. The issue to be decided is as to whether the impugned order denying

Cenvat credit of Service Tax Rs. 37,38,405/- paid on various services on the

ground of non-compliance of Rule 2(l) of the Rules is correct or not.

6. The appellant has submitted that Cenvat credit of Service tax

availed as inputs service has been wrongly disallowed to them, inasmuch as

Purchase orders and relevant invoices indicate that they have not carried out any

civil conskuction or work in relation to foundation structures for support of capital

goods. I need to examine admissibility of Cenvat credit availed on basis of

invoices issued by each service provider on merits of each case by examining
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purchase orders and / or description given in the relevant invoices / Bills to come

to correct conclusion in each case.

6.1 lllustrative scanned copy of invoice in respect of Mis. Sai Geotechnical

Lab indicates description of service provided as Tensile test of reinforcing steel

bar, relevant test for concrete hardened compressive shength, physical testing of

TMT bar etc :-

N.i

XU,J !
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htib N.
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\.'.. '

Unlt

u
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0 200

10 na

100

920

r104

eY ,;l::'ff::::
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6e
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EtR\IICE 
TAX

ABWFSiS,lT

REG NO

il
AAwFsl 3a7r6D00l

DID io/01'/201 I

103
22

t1

1034

4D )-

The description provided in the aforesaid invoice establish that service

has been provided for checking of strength of (cement) concrete, TMT bar, which

is nothing but directly related to Civil construction and therefore, Cenvat credit

in respect of invoices issued by M/s. Sai Geotechnical Lab fall under the

exclusion clause and Cenvat credit of Rs. 1,097/- in respect of such documents

GA
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is not available under Rule 2(l) of the Rules

6.2 lllustrative scanned copy of voucher/bill of M/s. Archivista Engg.

Projects Pvt. Ltd. indicates description of services provided as below :-

.(p,
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The appellant has not provided any work order issued to them, however,

on going through the description provided in the vouchers, I find that services

provided is in relation to site engineer of Civil work. Therefore, I hold that

Cenvat credit in respect of bills issued by Mis. Archivista fall under the exclusion

clause and Cenvat credit Rs. 1,52,118/- is not available to the appellant under

Rule 2(l) of the Rules.

srlrvo/Jr00,rrrr:0t2.1' 
o.r.ot.t?.bl
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(:
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{3

Eryl s.

!i

c@@r
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6.3 The scanned copy of Bill of M/s. King Engineers, Vadodara indicates

description of service provided as below :-
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Work Order No. MSPUDU-1V110012011-12 dated 09.01.2012 and the

above scanned invoice submitted by the appellant cleady indicate that it is for

providing of Civil Conshuction work of for commercial and industrial construction,

which has no relation with fabrication of plant and machineries and hence

Cenvat credit of Rs. 5,1 02l- is not available as services received fall under the

exclusion clause under Rule 2(l) of the Rules as held by the lower adjudicating

authority.

The scanned copy of Bill of M/s. Sharma Associates, Distt. Bulandshahr,

indicates description of service provided as below :-

v&t

ro S'C,B, BANX

hq Il FEB ml

SMCA PW. LfD,
PND

1vH
No.,-

Dt

6.4

U.P
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The above scanned invoice submitted by the appellant clearly indicates

that it is for providing of Fabrication and Erection of M.S. Pipeline, which has

appears relation with fabrication of plant and machineries and hence Cenvat

credit of Rs. 1,02,780/- is available as services received do not fall under the

exclusion clause under Rule 2(l) of the Rules.

6.5 The scanned copy of lnvoice of M/s. Fabri-Tek Engineers indicates

description of service provided as below :-
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The scanned invoice submitted by the appellant clearly indicates that it is

for providing of services in relation to Project No. J-009 in relation to Bag Filter

components, which has relation with fabrication of plant and machineries and

hence, Cenvat credit of Rs. 1,28,314/- is available as services received do not

fall under the exclusion clause under Rule 2(l) of the Rules.

6.6 The scanned copy of invoice of M/s. Subham Udyog indicates

description of service provided as below :-
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On perusal of the above scanned invoice submitted by the appellant

cleady indicate that it is for providing of services in relation to Fabrication and

Testing of Tube Bundle Assembly in Module 3 MSPL-009, which has relation

with fabrication of plant and machineries and hence, Cenvat credit of Rs.

1,96,316/- is available as services received do not fall under the exclusion clause

under Rule 2(l) of the Rules.
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6.7 lllustrative scanned copy of lnvoice of M/s. Eternal Motors Pvt. Ltd.

indicates description of services as below :-
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Relevant Work Order also indicates that it is for servicing of Maruti Swift

car, which has no relation with fabrication of plant and machineries or in the

manufacture of final/finished goods and hence, Cenvat credit of Rs. 117l- is not

available as held by the lower adjudicating authority.

6.8 lllustrative scanned copy of bill/invoices in respect of M/s. U. T. Associates

indicates description of service as various mechanical jobs undertaken and

executed as per measurement and abstract attached as below :-
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From the description shown in Bill No. UTA/MSPU24/13-'14 dated

24.02.2014 it is seen that the services provided are in nature of fabrication and

erection of capital goods like MS Tanks, Vessels, Silos etc. and do not indicate

that it is in nature of Civil Construction Services. Therefore, the services

provided by this service provider do not fall under the exclusion clause in any

manner and therefore, Cenvat credit of Rs. 13,86,338/- in respect of bills issued

by M/s. U. T. Associates is not hit by mischief of the exclusion clause of Rule 2(l)

of the Rules.
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lllustrative scanned copy of invoice in respect of M/s. Richa lndustries Ltd.

Division), Faridabad is as below :-

,1\")

6.9

(PEB

Rltfin Illt"sy_t.xtffi,il,*,*,An \
E €

ii tpes Dr,.i
BuMin-o Di,bion)

Road,

Singtl
Narar

in

PvLLtd.
tO.C Vartel.

060

5n1c, Pvt.Ltd.

4? G.lg C Vartej,

Rup6a3

Ebhry Ssven OnlY

I 1oXagtCPBG,5,li agl pBCt

I

tl2l

5d

Etocl,/,on & Cofitnl&tlo,thrg Chaott
E o.tidl CJ,lIots Elrrdng E

FdPqtUS

stwf.e T 'Btslc tu,'!!"

,*l"i#if itr#,ffiffi

I

I

l

12\9t

2ix
1lt{

I

J$3

165.S
r,zgi.

{-)0"z,

!d

-woa!)

\fn"

,1g

@

@ ,J@ @

-..--,-.::.:. ,111:' -,::. 1:

From the description shown in lnvoice No. RKE13/0087 dated27.O1 .2014,

it is seen that the services provided are in nature of Erection and Commissioning

and do not indicate that it is in nature of Civil Construction Services. Therefore,

relevant invoices, for the services provided by this service provider do not fall

under the exclusion clause in any manner and therefore, Cenvat credit of Rs.

6,25,1641- in respect of invoices issued by M/s. Richa lndustries Ltd. are not hit

by mischief of the exclusion clause of Rule 2(l) of the Rules.
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6.10 lllustrative scanned copy of Bill of M/s. Rana Engineering and Fabrication

indicates description of services provided by them is shown as below :-

Brt0

Bill No. 38 (RA-2) dated 09.03.2014 submitted by the appellant indicates

work as fabrication & erection of bunkers. Hence, the description provided in the

Bill indicates fabrication and not Civil Construction Service. l, therefore, find that

the said services do not fall under the exclusion clause and Cenvat credit of Rs.

2,96,380/- in respect of the services provided by M/s. Rana Engineering &

Fabrication do not seem to be hit by mischief of exclusion clause of Rule 2(l) of

the Rules and Cenvat credit is required to be allowed.
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6.11 lllustrative scanned copy of Bill of M/s. Om Sai Furnace Lining Works,

indicates description of services provided as shown below :-
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Bill No. 108 daled 24.02.2014 submitted by the appellant indicates scope

of work as brick lining work of Furnace. The description provided in the invoices,

do not indicate any nature of Civil Construction. l, therefore, find that these

services do not fall under the exclusion clause and Cenvat credit of Rs.

7,41,6001- in respect of these services provided by M/s. Om Sai Furnace Lining
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Works do not seem to be hit by mischief of exclusion clause of Rule 2(l) of the

Rules.

612 lllustrative scanned copy of invoice of M/s. DNV Engineers,

Bhavnagar indicates description of services provided as is shown below :-
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lnvoice No. 360 dated 28.01.2014 submitted by the appellant indicates

Fees for Professional services rendered for Testing, lnspection and Certification

pertaining to Melter Tank No. 4. Hence, the description provided in the invoices

do not indicate any kind of Civil Construction. I, therefore, find that these

services do not fall under the exclusion clause and Cenvat credit of Rs. 4,462l- in

respect of services provided by M/s. DNV Engineers, is not hit by mischief of

exclusion clause of Rule2(l) of the Rules. 
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6.13 lllustrative scanned copy of invoice of M/s. Jay Equipment & Systems Pvt.

Ltd. Vasai(E), Thane indicates description of services provided as shown below

I

$4ftuStftrm
flol i:0.9r2, S.llo.36,
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lnvoice No. 0261'13-14 dated 03.03.2014 submitted by the appeltant

indicates lnstallation charges for dismantling and reassembly of Long span

shelve racks. The description provided in the invoice, does not indicate any

nature of civil construction. l, therefore, find that these services do not fall under

the exclusion clause and Cenvat credit of Rs. 1,4834 in respect of services

provided by M/s. Jay Equipment & Systems Pvt. Ltd., is not hit by mischief of

exclusion clause of Rule 2(l) of the Rules.

6.14 lllustrative scanned copy of invoice of M/s. Top 3 Lords Resort (A unit of

Tree Top Resorts & Spa Pvt. Ltd.), Bhavnagar indicates description of services

provided as shown below :-
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I find that the appellant provided accommodation/hotel facility to the

personnel visiting their company for stay in various hotels. The definition of

"input service" very clearly provide any service used by a manufacturer, whether

directly or Indirectly, in or in relation to the manufacture of final products and

clearance of final products upto the place of removal, with the inclusions such as

advertisement, market research and sales promotion, etc. but excludes services

which are primarily for personal use or consumption of any employee. The

appellant has pleaded that the hotel services are used by them for business

purposes and no nexus is required to be proved for availing of Cenvat credit. ln

this regard, I find that the appellant has apparently not been able to demonstrate

as to how and in which manner, Hotel services have been used by them in or in

relation to manufacture of their final products and clearance thereof. I also find
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from the above scanned copy of the gifilnat the name of the company has been

shown as M/s. Anna University which could not be in relation to the appellant

concerned in this appeal. I find that as per Rule 9(5) of the Cenvat Credit Rules,

2004, the burden to prove admissibility of Cenvat credit is cast upon the

appellant who have failed to discharge this burden and hence, Service tax paid

on hotel bills cannot be allowed to be taken as Cenvat credit by the appellant and

therefore, Cenvat credit of Rs. 614/- is not admissible under Rule 2(l) of the

Rules.

6.15 lllustrative scanned copy of invoice of M/s. Hotel White Rose, Bhavnagar

indicates description of services provided as shown below :-
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I find that Cenvat credit of Service tax paid on bills of Hotel While Rose

and cannot be allowed as held above therefore, Cenvat credit of Rs. 47l- is not

admissible under Rule 2(l) of the Rules.
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6.16 Scanned copy of invoice of M/s. Maruti Nandan Fabrication, Bhavnagar

indicates description of services provided shown as below :-

qab

D,,' \

Plot

.S€R\,/fe, 71, .x.o E
p

ham Socbtu
nagrr

ilA

POlvo

!lot

qt"I

qla<

Bill No. 46 dated 04.03.20'14 submitted by the appeilant indicates

description of services provided as labour charge for Dismantling, fabrication

and erection of pipe, rack, structure, etc. The description provided in the bill

does not indicate any nature of Civil Construction Service. l, therefore, find that

the services do not fall under the exclusion clause and Cenvat credit of Rs.

91,368/- in respect of services provided by M/s. Maruti Nandan Fabrication is not

hit by mischief of exclusion clause of Rule 2(l) of the Rules.
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6.17 lllustrative scanned copy of bill of M/s. Bhoomi Enterprise indicates

description of work done as excavation with JCB machine as below :-

EnGonDn[so ?:":x";1y",*

\,

al

$A9-
The appellant did not submit copy of any work order with M/s. Bhoomi

Enterprise but the description of work as indicated in the above Bill very clearly

say excavation with JCB machine / foundation work, which has to be treated as

civil work and therefore, Cenvat credit of Rs. 5,105/- in respect of Bills issued by

M/s. Bhoomi Enterprise fall under the exclusion clause of Rule 2(l) of the Rules

and Cenvat credit is not available to the appellant.

7. ln view of above findings Cenvat credit of Service Tax paid on the

invoices/Bills of M/s. Sai Geotechnical Lab (Rs. 1,0971), M/s. Archivista

Engineering Projects Pvt Ltd. (Rs. 1,52,118/-); M/s. King Engineers(Rs. 5,'102l-

), M/s. Eternal Motors (Rs. 1171-), Mls. Top 3 Lords Resorts (Rs. 614/-), Hotel
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White House (Rs. 47l-) and M/s. Bhoomi Enterprise (Rs. 5,1051) totaling to Rs.

1,64,2001- has been correctly denied by the lower adjudicating authority,

Accordingly, I hold that Cenvat credit of Rs. 1,64,200/- is not admissible to the

appellant, which should be paid by them along with interest as per Rule 14 of the

Rules read with Section 11AA of the Act.

7.'l lallow Cenvat credit of Rs.35,74,2051 of Service Tax paid on the

services provided by M/s. Sharma Associates (Rs. 1,02,7801), M/s. Maruti

Nandan (Rs. 91,3681), M/s. Rana Engineering and Fabrication (Rs. 2,96,380/-),

M/s. Richa lndustries. (Rs.6,25,1641) and M/s. Om Sai Furnace Lining (Rs.

7,41,6001-), M/s. DNV Engineers (Rs. 4,4621), M/s. Fabri-Tec Engineers

(Rs.1,28,3144) and M/s. Subham Udyog (Rs. 1,96,316/-) and no interest is

payable on this amount.

8. As regards penalty, I find that the Show Cause Notice dated 22.0'1 .2015 is

covering period from January, 2014 lo March, 2014 and the impugned order has

imposed penalty of Rs. 37,38,405/-. Since Cenvat credit of Rs. 35,74,205/- has

been held to be admissible, I set aside penalty of Rs. 37,38,405/-. However, I

uphold imposition of penalty of Rs. 1,64,200/- against denial of Cenvat credit of

Rs. 1 ,64,2001 under Rule 15(2) of the Rules.

3rffi a--4Rr d-s fir G 3r+fr 6r BrfiT 3qtf,d atfi t t+qr drdr

The appeal filed by the appellant is disposed off in above terms
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M/s. Madhu Silica Pvt. Ltd.,
DU-tV,
Plot No. 147,

Vartej,

Bhavnagar - 364 060.

f{+$
frfr|E,

DU-IV,

atT
J

Rfu+l cr$d

.afe il. 147, a{id,
effi;frR - 3qU oEo"

Page No. 24 of 25



Appeal No: VZ184i BVR/2017

25

Copy for information and necessary action to :-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad for his kind information.

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar

3. The Additional Commissioner, GST & Central Excise Division, Bhavnagar.
4. The Assistant Commissioner, GST & Central Excise, Bhavnagar
5. Guard File.
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