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:: ORDER IN APPEAL ::

Mis. Madhu Silica Pvt. Ltd, DU-IV, Plot No. 147, Vartej, Bhavnagar
(hereinafter referred fo as “the appellant”) filed an appeal against the Order-In-
Original No. 051/Demand/Excise/2016-17 dated 28.02. 2017 (hereinafter refermed
to as the impugned order) passed by the Assistant Commissioner, Central
Excise Division, Surendranagar (hereinafter referred to as ‘the lower adjudicating
authority')

2 Briefly stated the facts of the case are that during the scrutiny of records
of the appellant for the period from January, 2014 to March, 2014, it was
revealed that the appellant had availed Service Tax credit in respect of various
services as listed at Para 2 of the impugned order.

2.1 It was alleged that as per the definition of input service as provided
under Rule 2(I) of the Cenvat Credit Rules, 2004 (hereinafler referred to as 'the
Rules'), as amended wef 01.042011 the Cenvat Credit in respect of
Architect's Services, Port Services, Airpont Services, Commercial and Industrial
Construction Services, Complex Construction Services and Works Contracts
Services have been specifically excluded from the purview of availment of
Cenvat credit if above said six services are used for providing (i) Construction of
a building or a civil structure or a part thereof, and (i) Laying of foundation or
making of structures for support of capital goods.

2.2 It was also alleged that as per the Negative List of input services if the
services were received for personal consumption of employees, then the same

was ineligible for availment of input service.

2.3  Since the appellant had allegedly availed Cenvat credit which was not as
per the provisions of the Rules, Show Cause Notice was issued to the appellant,
which was adjudicated vide the impugned order whereby the demand of Cenvat
credit of Rs. 37,38,405/- was confirmed under Rule 14 of the Rules, read with
Section 11(A) of the Central Excise Act, 1944 (hereinafter referred fo as "the Act
"), along with interest under Rule 14 of the Rules read with Section 11AA of the

Act and penalty was imposed under Rule 15 of the Rules. ﬁl )

gl

3 Being aggrieved with the impugned order, the appellant preferred the
present appeal, infer alla, contending as under:

3.1  As regards Cenvat credit in respect of Canteen service. the appellant

HAagn MO 3 08 £
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contended that the lower adjudicating authority has wrongly concluded that the
service received for personal consumption of the employee; that the credit
cannot be denied on Canteen Service as the canteen is situated within the
factory premises and they were providing services as per Factory Act, 1848; that
the service of preparation of food and serving food in-house canteen cannot be
considered as Outdoor catering service and no service tax is payable under the
Finance Act, 1984 and in support of their contention relied upon the following
case laws |

(i) HCL Technologies reported as 2015 (37) STR (716) (All);

(i) Cema Electric Lighting Products 2015(37)STR754(T-Amd).

(iil) Mahindra and Mahindra Ltd. 2015(38)STR298(Tr-Mum)

3.2 Regarding Cenvat credit of Service Tax on the services of M/s. Archivista
Engineering Projects Pvt. Ltd. & M/s. King Engineers it was stated that they were
providing service of bolt fixing on bolts supplied by the appellant and this fact has
been ignored by the lower adjudicating authority; that in respect of Mis. Sharma
Associate, Mis. Fabn-Tek Enginners, M/s. Rama Engineering and Fabrication,
Mis. Shubham Udhyog, Mis. U.T. Associates, M/s. Richa Industnes Ltd , M/s
Maruti Nandan Fabrication, the lower adjudicating authority has wrongly stated
that relevant invoices were not submitted by the appellant, that the Department
should have called for the invoices instead of proceeding to decide the Show
Cause Notice and viclating principles of natural justice, that regarding Cenvat
credit on invoices issued by Mis. Jay Equipment and System Pvt Ltd. it was
stated that if there was doubt, the lower adjudicating authonty should have got
venfied through Range Officer; that in case of Cenvat credit on invoices issued
by Mis. Sai Geotechnical Lab the material used by them was required to be
tested and therefore Cenvat credit was available to them; that the lower
adjudicating authonty has wrongly denied the Cenvat credit of Service Tax on
vehicles used by them as the same were registered in the name of the appellant;
that Cenvat credit of Service Tax in respect of invoices issued by M/s. Om Sai
Fumnace Lining Works has been wrongly denied inasmuch as the bricks were
periodically required to be replaced and such activity cannot be considered as
civil work; that Cenvat credit of Service Tax in respect of M/s. Top 3 Lords

Resorts and M/s. Hotel While Rose has been wrongly denied as the same were B

meant for providing stay facility to the professional person visiting their factory for
business purpose, that the activity relating to expansion of existing business
cannot be considered to be covered under the exclusion clause of the definition
of Rule 2(l) of the Rules, that in view of above submissions Cenvat credit is
admissible to them and therefore, interest and penalty are not maintainable.

Page Mo 4 af 25
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4. Personal hearing in the matter was attended by Shn R. R. Dave,
Consultant wherein he, inter alia, reiterated the grounds of appeal and submitted
a detailed written submissions giving work order, invoices/bills of service
providers to give evidences, that services are for fabrication of parts,
components and accessories of machineries and also for fabncation and
erection of plant and machinenes and hence, Cenvat credit is admissible.

41 The appellant submitted written submissions as under -

M/s. Archivista Engineering Projects Pvi. Lid. were providing services
relating to designing, drawing etc as well as Project Management relating to
setling up new factory premises at Plot No. 147, G.1.D.C, Varte. therefore credit
is admissible; M/s. King Engineers were providing service of bolt fixing on bolts
supplied by the appellant and Fixing of Bolt did not require any Civil
Construction, hence Credit is admissible; that M/s. Sharma Associate were
providing Fabrication and Erection Service as per measurement under Order
No. MSPL/Project-009/30/2013-2014 and not Civil Construction Service hence
Credit is admissible; that M/s. Fabri-Tek Engineers were providing services of
assembling of back filter tube sheet in filter press services, hence, credt is
admissible; M/s. Rama Engineering and Fabrication, M/s. Shubham Udhyog
were providing services relating to fabrication and testing of Tube Bundle, Tube
Sheet Drilling and Fabrication of Supporting and Transport Structure etc, and no
Civil Construction Work for providing above Services hence, Credit is admissible;
M/s. U.T. Associates had provided the services in relation to fabncation and
Erection of MS Tank and Vessels, Pre-Fabrication of 55 304 Silos and Cladding
as per measurement etc. which did not require any Civil Construction Work and
therefore, this Service not covered under exclusion Clause of definition of Input
Service and hence, Credit is admissible; M/s. Richa Industnes Lid. were
providing services in relation to Erection and Commisgsioning of Melter Machine
used for Melting material and no Civil Construction Work was required, hence,
Credit is admissible; M/s. Maruti Nandan Fabncation provided services of
Fabrication work of Spray Dryer and full welding of Hot Air Ducting and no Civil
Construction Work was carried out hence, Cenvat Credit is admissible )

QB
42 The lower adjudicating authority has wrongly held that relevant invoices
were not submitted by the appellant; that the Department should have called for
invoices instead of proceeding o decide the Show Cause Notice and therefore,
the principles of natural justice have been violated; that regarding Cenvat credit
on invoices issued by Mis. Jay Equipment and System Pvt. Ltd. if there was any

Puge Mo 5.of 28
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&
doubt the lower adjudicating authority ought to have got it verified through Range

Officer, that in case of Cenvat credit on invoices issued by M/s. Sai Geotechnical
Lab, the appellant submitted Order MNo. MSPL-009/33/2013-2014 dated
08.08.2013 contending that services were required for Testing and Analysis of
material i.e. Mobilization, Rebound, Hammer, UP Test, Compressive Strength
Test etc. of the Matenal, no Civil construction work was carmed out by them; that
the material was required to be tested and therefore Cenvat credit was available
to them; that the lower adjudicating authonty has wrongly denied Cenvat credit
of Service Tax on vehicles used by them as the same were registered in the
name of the appellant; that Cenvat credit of Service Tax in respect of invoices
rssued by M/s. Om Sai Furnace Lining Works, who have provided the Service of
labour in lining works and no Civil Construction work required, hence, Credit is
admissible and has been wrongly denied inasmuch as the lining of furnace were
penodically required fo be replaced and such activity cannot be considered as
civil work; that Cenvat credit of Service Tax in respect of M/s, Top 3 Lords
Resorts and M/s. Hotel While Rose has been wrongly denied as the same were
meant to provide stay facility to the professionals wisiting their factory for
business purpose; M/s. DNV Engineers (Professional Fees) have provided the
service of Certification of quantity of M.S. and 5.5 utilization in fabrication work,
no Civii Construction work required for such Certification, hence, credit is
admissible. M/s. Jay Equipment & Systems Pt Lid. (Installation Charges) have
provided services of Installation of Long Span Shelve Rack without Civil
Construction Work and hence, credit is admissible. M/s. Bhoomi Enterprise had
provided services of Levelling of Land by JCB Machine, which is not construction
service and therefore, Cenvat Credit is admissible.

indings:-
5. | have carefully gone through the facts of the case, the impugned
order, the grounds of appeals, written and oral submissions made by the
appellant. The issue to be decided is as to whether the impugned order denying
Cenvat credit of Service Tax Rs. 37,38.405/- paid on various services on the
ground of non-compliance of Rule 2(1) of the Rules is correct or not, 2

6. The appellant has submitted that Cenvat credit of Service tax
availed as inputs service has been wrongly disallowed to them, inasmuch as
Purchase orders and relevant invoices indicate that they have not carried out any
civil construction or work in relation to foundation structures for support of capital
goods. | need to examine admissibility of Cenvat credit availed on basis of
invoices i1ssued by each service provider on merits of each case by examining
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7
purchase orders and / or description given in the relevant invoices / Bills to come

to correct conclusion in each case.

6.1 lllustrative scanned copy of invoice in respect of M/s. Sai Geotechnical
Lab indicates description of service provided as Tensile test of reinforcing steel

bar, relevant test for concrete hardened compressive strength, physical testing of
TMT bar etc -
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The description provided in the aforesaid invoice establish that service
has been provided for checking of strength of (cement) concrete, TMT bar, which
18 nothing but directly related to Civil construction and therefore, Cenvat credit
in respect of invoices issued by M/s. Sai Geotechnical Lab fall under the
exclusion clause and Cenvat credit of Rs. 1,097/- in respect of such documents
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B
is not available under Rule 2(l) of the Rules.

6.2 llustrative scanned copy of voucher/bill of M/s. Archivista Engg.

Projects Pvi. Ltd. indicates description of services provided as below -
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The appellant has not provided any work order issued to them, however,

on going through the description provided in the vouchers, | find that services
provided 15 in relation to site engineer of Civil work

.-.-

Therefore, | hold that
Cenvat credit in respect of bills issued by M/s. Archivista fall under the exclusion

clause and Cenvat credit Rs. 1,52,118/- is not available to the appellant under
Rule 2{l) of the Rules.
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6.3 The scanned copy of Bill of M/s. King Engineers, Vadodara indicates
description of service provided as below -
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Work Order No. MSPL/DU-IV/100/2011-12 dated 08.01.2012 and the
above scanned invoice submitted by the appellant clearly indicate that it is for
providing of Civil Construction work of for commercial and industrial construction,
which has no relation with fabrication of plant and machineries and hence
Cenvat credit of Rs. 5102/- is not available as services received fall under the

exclusion clause under Rule 2(l) of the Rules as held by the lower adjudicating
authority.

6.4 The scanned copy of Bill of Mis. Sharma Associates, Distt. Bulandshahr,
U.P. indicates description of service provided as below -
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The above scanned invoice submitted by the appellant clearly indicates
that it is for providing of Fabrication and Erection of M.S. Pipeline, which has
appears relation with fabrication of plant and machineries and hence Cenvat

credit of Rs. 1,02, 780/- is available as services received do not fall under the
exclusion clause under Rule 2(1) of the Rules.

6.2  The scanned copy of Invoice of M/s. Fabri-Tek Engineers indicates

descnption of service provided as below -
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&
The scanned invoice submitted by the appellant clearly indicates that it is

for providing of services in relation to Project No. J-009 in relation to Bag Filter
components, which has relation with fabrication of plant and machineries and
hence, Cenvat credit of Rs. 1,28,314/- is available as services received do not
fall under the exclusion clause under Rule 2(I) of the Rules.

66 The scanned copy of invoice of M/s. Subham Udyog

indicates
description of service provided as below -
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On perusal of the above scanned invoice submitted by the appﬂlﬁant-
clearly indicate that it is for providing of services in relation to Fabrication and
Testing of Tube Bundle Assembly in Module 3 MSPL-009, which has relation
with fabrication of plant and machineries and hence, Cenvat credit of Rs.

1,86,316/- is available as services received do not fall under the exclusion clause
under Rule 2{I) of the Rules
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6.7 llustrative scanned copy of Invoice of Mis. Eternal Motors Pvt. Lid.

indicates description of services as below -

g MBe

_

Relevant Work Order also indicates that it is for servicing of Maruti Swift
car, which has no relation with fabrication of plant and machineries or in the
manufacture of finalffinished goods and hence, Cenvat credit of Rs. 117/- is not
available as held by the lower adjudicating authority.

6.8 lllustrative scanned copy of billfinvoices in respect of M/s. U. T. Associates
indicates description of service as various mechanical jobs underiaken and
executed as per measurement and abstract attached as below -
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From the description shown in Bill No. UTA/MSPL/Z4/13-14 dated
24.02.2014 it is seen that the services provided are in nature of fabrication and
erection of capital goods like MS Tanks, Vessels, Silos etc. and do not indicate
that it is in nature of Civil Construction Services. Therefore, the services
provided by this service provider do not fall under the exclusion clause in any
manner and therefore, Cenvat cradit of Rs. 13 86,338/ in respect of bills issued
by M/s. U. T. Associates is not hit by mischief of the exclusion clause of Rule 2(1)
of the Rules
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6.9 llustrative scanned copy of invoice in respect of M/s. Richa Industries Lid.
(PEB Division), Faridabad s as below .
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From the description shown in Invoice No. RKE 13/0087 dated 27.01.2014.
It is seen that the services provided are in nature of Erection and Commissioning
and do not indicate that it is in nature of Civil Construction Services. Therefore,
relevant invoices, for the services provided by this service provider do not fall
under the exclusion clause in any manner and therefore, Cenvat credit of Rs.
6,25,164/- in respect of invoices issued by M/s. Richa Industries Ltd. are not hit
by mischief of the exclusion clause of Rule 2(|) of the Rules
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6.10 |lllustrative scanned copy of Bill of M/s, Rana Engineering and Fabrication

indicates description of services provided by them is shown as below -
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Bill No. 38 (RA-2) dated 09.03.2014 submitted by the appellant indicates
work as fabrication & erection of bunkers. Hence, the descnption provided in the
Bill indicates fabrication and not Civil Construction Service. |, therefore, find that
the said services do not fall under the exclusion clause and Cenvat credit of Rs
2,96,380/- in respect of the services provided by M/s. Rana Engineering &
Fabrication do not seem to be hit by mischief of exclusion clause of Rule 2(I) of
the Rules and Cenvat credit is required to be allowed,
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6.11 |lllustrative scanned copy of Bill of M/s. Om Sai Furnace Lining Works,

indicates descripbion of services provided as shown below -
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Bill No. 108 dated 24.02.2014 submitted by the appellant indicates scope
of work as brick lining work of Furnace. The description provided in the invoices,
do not indicate any nature of Civil Construction. |, therefore, find that these
services do not fall under the exclusion clause and Cenval credit of Rs.
7,41,600/- in respect of these services provided by M/s. Om Sai Furnace Lining
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Works do not seem to be hit by mischief of exclusion clause of Rule 2(l) of the

Rules.

6.12 lllustrative scanned copy of inwoice of Mis. DNV Engineers,
Bhavnagar indicates description of services provided as is shown below -
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Invoice Mo, 360 dated 28.01.2014 submitted by the appellant indicates
Fees for Professional services rendered for Testing, Inspection and Certification
pertaining to Melter Tank No. 4. Hence, the description provided in the invoices
do not indicate any kind of Civil Construction. |, therefore, find that these
services do not fall under the exclusion clause and Cenvat credit of Rs. 4,462/- in
respect of services provided by M/s. DNV Engineers, is not hit by mischief of

exclusion clause of Rule 2{I) of the Rules
Page Ma. 18 of 28
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6.13 lllustrative scanned copy of invoice of M/s. Jay Equipment & Systems Put.
Ltd. VasailE), Thane indicates description of services provided as shown below
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Invoice No. 026/13-14 dated 03.03.2014 submitted by the appellant
indicates [nstallation charges for dismantiing and reassembly of Long span
shelve racks. The description provided in the invoice, does not indicate any
nature of Civil Construction. |, therefore, find that these services do not fall under
the exciusion clause and Cenvat credit of Rs. 1483/ in respect of services
provided by M/s, Jay Equipment & Systems Pwvt. Ltd., is not hit by mischief of
exclusion clause of Rule 2(l) of the Rules.

B.14 lllustrative scanned copy of invoice of M/s. Top 3 Lords Resort (A unit of
Tree Top Resorts & Spa Pvi. Ltd.), Bhavnagar indicates description of services

provided as shown below -
Page Mo 15 el 25
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| find that the appellant provided accommodation/hotel facility to the
personnel visiting their company for stay in various hotels. The definition of
‘input service” very clearly provide any service used by a manufacturer, whather
directly or indirectly, in or in relation to the manufacture of final products and
clearance of final products upto the place of removal, with the inclusions such as
advertisement, market research and sales promotion, etc. but excludes services
which are primarily for personal use or consumption of any employee. The
appellant has pleaded thal the hotel services are used by them for business
purposes and no nexus 15 required to be proved for availing of Cenvat credit. In
this regard, | find that the appellant has apparently not been able to demonstrate
as to how and in which manner, Hotel services have been used by them in or in

relation to manufacture of their final products and clearance thereof. | also find
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from the above scanned copy of the Bill that the name of the company has been
shown as M/s. Anna University which could not be in relation to the appellant
concerned in this appeal. | find that as per Rule 9(5) of the Cenvat Credit Rules,
2004, the burden to prove admissibility of Cenvat credit is cast upon the
appeliant who have failed to discharge this burden and hence, Service tax paid
on hotel bills cannot be allowed to be taken as Cenvat credit by the appellant and

therefore, Cenvat credit of Rs. 614/- is not admissible under Rule 2{I) of the
Rules.

6.15 |lllustrative scanned copy of invoice of Mfs. Hotel White Rose, Bhavnagar
indicates description of services provided as shown below -
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| find that Cenvat credit of Service tax paid on bills of Hotel While Rose

and cannct be allowed as held above therefore, Cenvat credit of Rs. 47/~ is not
admissible under Rule 2(1) of the Rules.
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6.16 Scanned copy of invoice of M/is. Maruti Nandan Fabrication, Bhavnagar

indicates description of services provided shown as below -
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Bill No. 46 dated 04.03.2014 submitted by the appellant indicates
description of services provided as labour charge for Dismantling, fabrication
and erection of pipe, rack, structure, etc. The description provided in the bill
does not indicate any nature of Civil Construction Service. |, therefore, find that
the services do not fall under the exclusion clause and Cenvat credit of Rs.
91,368/- in respect of services provided by M/s. Maruti Nandan Fabrication is not
hit by mischief of exclusion clause of Rule 2{l) of the Rules
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8.17 lllustrative scanned copy of bill of M/s. Bhoomi Enterprise indicates
description of work done as excavation with JCB machine as below -
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The appellant did not submit copy of any work order with M/s. Bhoomi
Enterprise but the description of work as indicated in the above Bill very clearly
say excavation with JCB machine / foundation work, which has to be treated as
civil work and therefore, Cenvat credit of Rs. 5,105/- in respect of Bills issued by
Mis. Bhoomi Enterprise fall under the exclusion clause of Rule 2(l) of the Rules
and Cenvat credit is not available to the appellant

7. In view of above findings Cenvat credit of Service Tax paid on the
invoices/Bills of Mfs. Sai Geotechnical Lab (Rs. 1,097/-), Mis. Archivista
Engineering Projects Pvt Ltd. (Rs. 1,52,118/-). M/s. King Engineers(Rs. §,102/-
}. Mis. Eternal Motors (Rs. 117/-), Mfs. Top 3 Lords Resorts (Rs. 614/-), Hotel
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White House (Rs. 47/-) and M/s. Bhoomi Enterprise (Rs. 5,105/-) totaling to Rs.
1,64 200/- has been correctly denied by the lower adjudicating authority.
Accordingly, | hold that Cenvat credit of Rs. 1.64,200/- is not admissible to the
appeliant, which should be paid by them along with interest as per Rule 14 of the
Rules read with Section 11AA of the Act.

7.1 | allow Cenvat credit of Rs. 35,74 205/- of Service Tax paid on the
services provided by M/s. Sharma Associates (Rs. 1,02,780/), M/s. Maruti
Nandan (Rs. §1,368/-), Mis. Rana Engineering and Fabncation (Rs. 2.95,380/-),
M/s. Richa Industries. (Rs. 6.25,164/-) and M/s. Om Sai Furnace Lining (Rs.
7.41600/-), Mis. DNV Engineers (Rs. 4462/), M/s. Fabn-Tec Engineers
(Rs.1,28,314/-) and M/s. Subham Udyog (Rs. 1,86,316/-) and no interest is
payable on this amount.

8. As regards penalty, | find that the Show Cause Notice dated 22.01.2015 is
covering perod from January, 2014 to March, 2014 and the impugned order has
imposed penalty of Rs. 37,38,405/-. Since Cenvat credit of Rs. 35,74.205/- has
been held to be admissible, | set aside penalty of Rs. 37,38 405/-. However, |
uphold imposition of penalty of Rs. 1,64 200/- against denial of Cenvat credit of
Rs. 1.64,200/- under Rule 15(2) of the Rules

8. FdoEa Zanr gof @ 15 FIE F Fwerr 35w a0 & e o
&l
9. The appeal filed by the appellant is disposed off in above terms.
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By R.P.AD.
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Mis. Madhu Silica Pvt. Ltd., e wy e e
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Plot No. 147, fafaes,
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Copy for information and necessary action to :-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar

The Additional Commissioner, GST & Central Excise Division, Bhavnagar

The Assistant Commissioner, GST & Central Excise, Bhavnagar
Guard File.
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