
:Brq+-d (3rfftr) 61 6rqttq, Anfrq ilFg !-i t-dr qi{ 3ik 3iqr4 lrFF':

O/O THE COMMISSIONER (APPEALS), CENTRAL CST & EXCISE,

a-F+$-+ a-cl, fr ('q & eftEr / 2"'L l'loor. Gsl Bhnvan.

tq +lf k4' t5, r Race Course Ring Road.

l ele f ax No. 028 I )4'77952?.441 142 [imail: cexappealsrajkot@grnail.com

{rflstd / Rai kot - 360 001

#flr0N
YNnRxN

ll# crq, q. *. zaRI ,.t
CL' {d rna$ v /

Olo No

3r6-f, Frt g€q,

v2t272&337 tBVRl20l7 8l /Uxcise/Demand/ l6- l7

EI :rfr-o $riil TiEqI (order-ln-Appeal No.)

BHV.EXCU s-000-A P P- 237 -T O -238-20 I 7 -18

drft 6-{A Sr dTtc'
I)ale ol' issue:

(A)

Eir+i
iF'

31t03t2011

{ter 6r ftaiz6 /
Datc ol Order:

27.03.2018 27.03.2018

o'qn ridc, srrq-ffi (3'fi"€), {s+fc a-d[r qrfoa /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

lrc{ nq{di s,s-€ 3rTfi/ 3cq{a/ Tldllr6 31g€. iffia t'crd eJ*6/ t-drfr{ {rs+' / JrrflR i irirftnsl (arn lqffif&a artl

IS lnelr t qB'd: /

Arisinq out ol above mentioned OtO issued by AdditionauJoint/Depuly/Assislani Commissioner, Central Excise / Service Tax.

Rajkol / Jamnagar / Gandhidham :

3Tffi & cffi 6I arq \rq qt /Name&Address of the Appellants & Respondent :-

l. M/s Khushi Industrics Plot No. 406 GIDC-1. Sihor.Dist : Bhavnagar

2. Shri Flimanshu N..lagani. Bhavnagar

aq rirlrr(3rqrfr) t rqEd 4i5 zqFd ffifua a8-+ F lcqq crMi i clfufi{sr fi sFfi lr.lla Et{{ +t waar tll
Any person aggfteved by this Orderin Appeal may frle an appeal lo the approplrale aulhority in lhe following way.

ffrr rf6 ,i-frq rard 116 !.d ddrfi lrffi-q anqrfu6{q i cfr 3{fd. *dq lal( rlc$ vfufiry ,1944 ff sro 358 +
rrrta'r'a fuar 3,'futs-qfl:199a fi qm 86 t 3tarid ffifud Trrd *'r Br F6& t t/ -

Appeat to Customs, Excise 8 Service Tax Appellale Tribunal uoder Section 358 of CEA, 1944 / Undel Seclion 86 of the

Finance Acl. 1994 an appeal lies lo:'

a-rfi6rot n-arFi i FEF-E fitff FrFi frFI !6 &-;a-o Si!lra'' rrF r-d d-drfl lFit&q arqrfuF{ur +) E lv ff6. dF? ei{r+ F

The special bench o, Customs, Excise & Service Tax Appellate Tribunal ol Wesl Elock No 2, R.K. Puram, New Delhi in all

mallers relal;ng lo classrficalion and valualion

lq{r€ oft.dd l(a) tr {{Fr 4r' lnffi } Jrdrd, e\ {tfr.}rfr S-ff, sra }drq r.cre aF qa $-a,an vqdrq.qr4fufilr
(k) fr cA?F-Gr+4 Of5+r. . elnfiq frd. {qFr$ ,'da :rgnt rarCsrE'- i(".,( El *I arlt riip I

To the West regional bench of Customs, Excise E Service Tax Appellale TribLrnal (CESTAT) al,2*Floo(, Bhaumali Bhawan,

Asarwa Ahmedabad'380016 in case of appeals other than as menlioned in para 1(a) above

]rtrrq arqrfu6{ur *'sxar 3r+fr \I6a 6{A fi fi! sF&q r.qa 916 l}lqrst lM 2oot. & A{ff 6 * lidna Ar]fi-r t6q
rri q.rd EA-3 al a.{ cfu n r.i i+tr:nar irr?, rF?-fi e ra t FF r'a qfi * FFr Jr r..qrd qa A.dn "qrl & n'"r
3iR irr]qT zl{r it'rar. dc\. 5 arg qr,F$ 6fi, 5 dr€I nqc qI 50 dnr rqq aiF 3{qar 50 ars rcq f lrFls t al Farr 1.000i'

d'qt, 5,000/- ddt nrrdr io,00o/- qi +r iiqifta w{r sti4 *r qli {iTri 6tt Frulfra r|a 6r ryrfla, rdfud ]rqfrq
arqrfuF{rr 8r rer } s6r{6 TBrclT * arF d Eifi ,fi FAl}d{ ai{ i J6 16ro i toit+-a #+ CrEa *am e+qr rrar qrF" 

r

+rdfud grFe 6r ,IrrarF +6 * r€ ?rror i d.ar .nf*, ra rafira J'fi+rs arq-Q-+r-sr # ersr Fra H r e,'rra nrar (Fe ]fr.r) +
h_s l{rida-qr t-gar 500i. rqr'+- Eqlfta fli"" rF 614r Btn /

The appeal to lhe Appellate Tribunal shall be filed in quadruplicate in form EA 3 / as prescribed under Rule 6 of Central

Excise (Appeal) Rules, 2001 and shall be accompanied against one which al least should be accompanied by a fee of Rs.

1,000/, Rs.5000/,, Rs.10000/' where amounl of duty demand/interest/penallyhetund rs upto 5 Lac., 5 Lac lo 50 La4 and

above 50 Lac respectively in lhe form ot crossed bank drafl in favour of Asst Registrar ol branch of any nominated public

seclor bank of lhe place where the bench of any nominated public seclor bank of the place where the bench of the Tribunal
rs situated Applicalion made lor grant ol stay shall be accompanied by a fee of Rs. 5001.

3r{rdtq -qr4fufllr + sss{ 3rita, Ed rfifi{x-. 1994 A qET 86{1) * 3rdJra Camr 1i;ffit 1994 A h-qc 9(1) * a-6J
Flifta c!-r S T.-5 , q'R cfui e' fr GT EA;7fr r'd 5{* €rr Bs ]rrtrr + E5s Jffd nr ,ffi d, f,Fff clt €Er Ji TiTrfr +t
(rrJi r) (.6 cfi qrrFrd ai* ?rBq lit{ 5dt d $-F + Fs !-6 cfa * qi:r. q6r *-dl{{ 6t xi{ ,aqrq fi aizr :itr aznqr zrqr

Satar 5q[ s € qr Jqi Fr], 5 ars rqq qr 50 drq 6cq -6 grdr 50 ars dcq i 3lfffs t at Fqgr' 1,000i, {ct, 5,000/
fu y?rar 10.000/- {qA +r Fftriftd iiar ?r.+ A cFa {idrd 6tl Aql'fud n6 +r trqara sEQ-a ]{ffiq a]qlfu6Tq fr aTsr i
{6rq-6 rfaF.( * dre t E i rft qrt# &t{ * d-+ 6aRr s0 toie-a *i srqc dl{r tuqr drnr qG(' I ssft}d grqd 6r $rrari{.
*6 €r r€ rrlqr f 6t-dr sri6q 3-dT iEftI-d Jlffiq;qrqrfu-fr{sr €r ?nor Rra t | +il,rd i{relr (C li-&{} t F&q 3rr}6a-r{ * aiq
500t dcq fi Alifti rr-F dffr +1ar dl-rfi t/

The appeal under sub seclion (1) of Seclion 86 oi lhe Finance Act, 1994. to lhe Appellale Tribunal Shall be fired in
quadruplicale in Form ST 5 as prescribed under Rule 9(1) of ltle Servrce Tax Rules. 1994, and Shall be accompanied by a
copy of the order appealed againsl (one ol which shall be cerliried copy) and should be accompanied by a fees of Rs.
1000/- where lhe amounl of service lax & inleresl demanded & penally levied ol Rs. 5 Lakhs or less, Rs.50001 wh€re the
amounl ol service tax 8 interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifiy Lakhs,
Rs 10,000/' where lhe amount of service tax & inleresl demanded & penalty levied is more lhan filly Lakhs rupees. in the
form of crossed bank draft in favour of lhe Assislant Regislrar of the bench of nominated Public Sector Bank of lhe place
where lhe bench of Tribunal js situaled / Application made for granl ol slay shall be accompanied by a fee ol Rs.sOOl.
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(iv)

ird ntufi{n, 1994 fi qRr 86 *r ic-tfiT3i (2) ('{ (2A) * liarta (s *r rff rdrfr. e-dr6r lMr, 1994, * ftus 9(2} r.{
9(2A) + .r6d Rqifta cq, S.T.7 t & sr Eiirir (.E J{* qrr{ 3tg{d. idfq r.qrA ?Ja lrrEr 3rrq:ra (J*-O, in*-q rfl,r{ !]6
(qrn critd inerr Ar cfiqi 6;8,;T st (rfrA t rq cG' 

_qFrFra d;il qrfiF) ii{ w.r+a ram fOr+ :rq'ra :rrrsr lcr{ff t,.A-a
,flE rJa6/ *fl6{, +} y{-dfq -qTfifarfi{or Et rrrda; c} +ra +r B{.rr aa a'rd ]ntri *t cfr rfi sr'r i i-'a -e* dFft- I i
The appeal under sub sect,on (2) and (2A) ol the seclron 86 the Finance Act 1994 shall be filed in For ST7 as prescribed

under Rule I i2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanred by a copy of o.der of Commissione,
Centlal Excise or Commissioner. Cenlral Excise (Appeals) (one of which shall be a cenified copy) and copy of the order
passed by the Commissioner aulhorizng the Assislanl Commissioner or Depuly Commissioner of Central Excise/ Service Tax
to {ile the appeal belore lhe Appellate Tribunai.

(c)

(t)

S16r ,J€ +dq r.qr( flEF rrd i-ar+? yqrftr cfir6{ur (C-€tE) * cla jrffii + fird A.+Aq reE T6 yfufrrA i944 +l
tnn 35[F + nad-a dt €r ffiq nftfi{ff, tgg4 s] tIRr 83 } ]iaria *dr6{ *} efl dirt fi .6 t, # :"t, + cft' }ffiq.
wfufirlT x 3{f.r s];l FFq IflI4 er-F,rd-dr 6{ qi4 + 10 cftrra (1096), d{ Fjzr c?i gntdr ffi ft, al geiar, re i-{d Efiiar
hdrFad e Fr r4ara ifrqr frN arri-B; ga un * ria:ta acr fu sri dr& ySFd tq id) (F +-rtg $r.'t irfu6 a E\r

*;dlq 3?qra :l-6 r.{ idl4{ * n-Jrd "Fr4 l6q 4q 116' ,} faq ?rlfFf, t
(D lmr 11 A t rfr4a.frc
(ii) C-dic frFr ffI A a$ rr"Id {rFI
(iii) Hr am li;l{erd& * A-{s 6 t:Fr,ta lq {6q
- ErrS qr f* aff rrRr S crdqrfr ffiq ({. 2) irFtiiwr 2o1a * 3in?{ t y6 G6dI J.ffif"{ crMI * {rgar fuERri-a
prrra 3rfr (.E ]{fid +t dr,r 4& fiv

For an appeal to be tiled before lhe CESTAT. under Seclion 35F of the Cenlral Excise Acl. 1944 which is also made

applicable lo SeNice Tax under Seclion 83 of lhe Finance Act, 1994, an appeal againsl this order shall lie before the Tibunal
on paymenl ot 10q. of the duly demanded where duty or duly and penally are in dispule. or penally. where penalty alone is rn

dispule, provided lhe amounl of pre deposil payable would be subject lo a ceiting of Rs l0 Crores,

under Cenlral Ercise and Service Tax -Duty Demanded" shall include :

(r) amount delermined under Section 11 D;

(ii) amounl of er.oneous Cenvat Credit taken,
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided lurlher lhal the provisions of th.s Section shall not apply to lhe slay application and appeals pendjng belore
any appellale authority prior lo lhe comrnencement of the Finance (No2) Acl 2014.

rrra a'r*n *r gatror :rica :

Rovilion appllcafion to Govornm6nt of lndi6:
a{r 3{rarr 6i rd$Hor qrfu-fir ffiEd }Irrdl r. 6-fiq racE ?riq lrfufrrr4. 1994 & qRr 35EE * r:rF qias * }iafd 3fi{
si+a a'r,= ri+n qdtn{ur 1nt-a, art fiF .rrrEs rrre .i:nr a-ri FG-d -fi{a aq }r{a Esd enr, rg fo;A t tooot, +i
h-ar irfrr arf*E r / "

A revrsioo applicalion lies to lhe Under Secrelary to lhe Governmenl of lndia, Revisaon Application Unit Ministry of Finance,
Departmenl of Revenue, 41h Floor Jeevan Deep Building. ParLament Street New Delhi-110001. unde, Section 35EE of the
CEA 1944 in respecl ol the followng case governed by firsl provrso lo sub,sectron (1) of Sectron-35B ibid:

qftEraaffi{fsra+ ffrrd r Jrdr,nF{ra H F? Er ffi +irori F r<E rE q sr.rrEa i Ei{rd "r 
Bd lr sr{gra q

FFr F6_S !.si rrER- r,ri S +fl rrEn ra ql{iFa & E rri n-r F4_Cl tFrr rrr Ii ,I al,r,!i f Frd $ wr*qu 6 dt{re fa+ 6I{€-} zr

Hl rsR aE s ffrii + ,r+tra 6 FIIrd lri
tn case ot ;ny loss of giods, where the loss occurs in transil from a lactory to a warehouse or lo anolher factory or from one
warehouse lo anolher during the course of processrng of the goods in a warehouse or in storage whether in a taclory or in a

fi€ *' Er6{ ErdI {r$q qr a.1-{ +i fuIa 6{ q ryE + frffiq r cII+a Fii 4l q{ erfi 46 Aq1-q 3;cra eI@ S !r. lfui.) }
plEd , ?t ,rr,? * <r5r ftf r.sq ql efi ar hF Er rrtr tt /
ln case ol rebale of duly of excrse on goods exporled lo any counlry or lerrilory outside lndia oi on excisable material used in

the manufacture of ihe goods which are exponed lo any country or te(itory oulside lndia.

ofd rql< t].6 fir {:rdra ftu kdl,nTd * qra{, Aqrd sl $aa +} qrfr fua Fqr 4qr tl i
ln case of goods exponed oulside lndia exporl to Nepal or Bhulan, witholl paymenl of duty

€fiGirr jitra 4 risr-a tFr- a elzrflE + fi" ,r Eqt F{'/ fa xef*{F lr{ a{I& E?F qrdl]-ai }, {ar ffi, fr r* t }rtr irt
itr' * r-rra tyerd) + 

-.dr,l 

"# 
rO?qs (r 2) 1998 E r-rc r0g 4 ar7l frqa 6t Iri aTtss J'!Er FFrqrEE qI Er dle i

critd 16(' 4t tr/
Credit of any duty allowed 10 be utilized towards paymenl of excise duly on final products under lhe provisions of lhis Act or

the Rules made there under such order is passed by lhe Commissioner {Appeals) on or atler, lhe date appoinled under Sec

109 of the Finance (No.2) Acl, 1998.

ictrfd nrtad SI at qffq, qq{ {iEqr EA.8 F. ,I fi +;flq raclil-a {i4 (vftq) lM, 2001, + a-qF I a lia+d FdfftE t
FT Jrigr * TitslTt.3 rfl6 * ndita *I affi F(' $rdEa r,'rfa4- + €Tlr {fr xri?r d 3iffd 3{rhr A qr cft-qT nErd AI d*
arfe" r sr.J fl F*q raqz 116 ytufrrF 1c14 & trr4 J5-Lt *,r? ?rilfrr ?r;+ & ].d.{rt } peq *atrq{TR6 fr qB
g ri *l Ja* rfft'r i
The above applicalion shall be made rn duplicale in Form No EA I as specitied under Rule. 9 of Cenlral Excise (Appeals)

Rules, 2001 w[hin 3 monlhs from the date on whjch lhe order sought to be appealed againsl is communicated and shall be

accompanied by two copies each of the OIO and Orde. ln Appeal lt should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA 1944 under llraior Head of Accounl.

rFter!- Jni-da & Fr! ffi't, ?nita sna s Jr{qrtl f rn .r,F-
i5i rora rar (.6 dFc 6qi qr rs$ nF ft a scq zool- ar ilirar BqT JN .]{h qA xnrrd rrFs ('6 dr{a sc-i t l'qET Ei i
Fst looo J 6r rrJmra B-qT rq I

The revision apptcalion shall be accompanied by a tee of Rs.200/' where the amounl involved in Rupees One Lac or less

and Rs. 1000/- where lhe amount rnvolved is more than Rupees One Lac.

qfa rs Jflztr ,'€g re irdlr aT Tfiftter i at (&; {n rn4r- + ?E ?-i 6r sryEfla rc{{F 6a s l6q] 7a. {€a I tq a?q +

drt F" rff *' Bsr od 6rq $ -{a } fi-. qrrnErP }HlI .rqniaru ;l .'+ irfi-a sr ffi rrrr +T r'+ ma{a P+a 3,;r F I /

in cjse rl the order covers vaflous numbers of order' in Onginal. fee for each O.lO should b€ paid in the aforesaid manner,

nol wilhstanding lhe facl lhal lhe one appeal lo the Appellanl Tribunal or lhe one applicalion lo lhe Cenlral Go!'l As the case

may be, is filled to avoid scflploria work rf excrsing Rs 1 lakh fee of Rs. 100/_ for each.

q{EeflRia arqrdc a.ln6 .3rfu ^ii€ 1975, fi SaFdl'l * rEgI{ {f, 3re{ (. Flrrla 3{re?r ff cia q{ Ett'rfoa 6 50 rq$ 4r
arqt+q etar IeT+z -nr Frdr qlEll /

One copy"of application or O.l.O. as the case may be. and the order of the adjudicating authotily shall bear a courl fee siamp

of Rs. 6.50 as prescribed under Schedule-l in terms of lhe Coun Fee Act,1975 as amended

ffFr lr"s. *;arq'rflI< rF6 ('{ trdr6{ 3{srJr4 arsiir4ror (6rt idfi ffii. 1982 ri EfJra rI4 ]ra'TisFra sErdi al
sBAda 6[i ar] fui d 3fr{ fr Lqra 3n+f+d R-qr Fi tl /
Attenlion is also invited io lhe aules covering these and other relaled mallers conlained in lhe Cusloms, Excise and Sewice

Appellale Tribunal (Procedore) Rules. 1982

J-n 3ifftq crffi +1 3rerd 4rfua F{i n 1.dfud aqnr+ lt-sla dR S-{irs crclrrat * Rq 3i{l-dFn iax{"i|4 i{€Tr.
www cbec gov rn +i aE s6J ? | /

For the etrborate, detarled and latesi provisions relating to filing of appeal lo the highet appellale aulhority, lhe appellant may

refer lo lhe Deparlmenlal webs4e ww\, cbe( qov ir1

(v)

(vi)

(D)

(E)
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3

:: ORDER IN APPEAL ::

I t,

The below mentioned two appeals have been fited by the Appetlants

(herein after referred to os "Appettant No.'l & Appettant No.2) as detailed in the

Tabte against Order-in-Originat No. 81/Excise/Demand/16-'17 dated 31.03.2017

(hereinafter referred to as'the impugned order') passed by the Assistant

Commissioner of Central Excise, City Division, Bhavnagar (hereinafter referred to

as 'the [ower adjudicating authority'):-

Sr.

No.

AppeaI No. Appettant No. Name of the Appettant

1 Yztz72tBYRtt0l7 Appettant No.'l M/s. Khushi lndustries, Ptot No.406, G.l.D.C.-
l, Sihor, Dist.: Bhavnagar.

7 v2t337 tBYRt7017 Appettant No.2 Shri Himanshu Nandtat Jagani, 38, Vihar

Comptex, Fourth Ftoor, Near: Sahkari Hat,

Waghawadi Road, Bhavnagar.

2. The officers of Bhavnagar Commissionerate gathered inteltigence that

some re-rolting units of Sihor, Vartej and Bhavnagar were engaged in targe scate

evasion of Centra[ Excise Duty by way of ctandestine removat of Re-rotted

products viz. M. S. Round/ TMT Bars etc. with active support of brokers. The

officers conducted a coordinated search operation at the premises of Shri

Himanshu Nandtal Jagani, a major broker of Round/CTD Bars at Bhavnagar and

incriminating documents were recovered during the search. Thereafter, another

round of search operation was conducted at the office premises of Appetlant

No.2 and at business premises of Appettant No. 1 and incriminating documents

were recovered.

$D9---
2.1 Show Cause Notice No. V/15-18/Demand-Khushi/15-16 dated 29.02.2016

proposing demand of duty of Rs.4,02,45'l /- under proviso to Section 11A(a) of

the Central Excise Act,1944 (hereinafter referred to as "the Act") atongwith

interest under Section 11AA of the Act and imposition of penatty under the

provisions of Section 1lAC of the Act read with Rute 25 of the Central Excise

Rutes, 2002 (hereinafter referred to as 'the Rules') upon Appettant No.1 and

proposing personal penalty under Rute 26(1)of the Rules upon Appetlant No.2.

The said Show Cause Notice was adjudicated by the lower adjudicating authority

vide the impugned order, in which (i) Central Excise duty of Rs.4,02,451 /- was

confirmed under Section 11A(4) of the Act atong with interest under Section

llAA of the Act and penalty of Rs.4,02,45'l /- was imposed under Section 11AC

of the Act read with Rute 25 of the Rules upon appe[lant No. 1 with benefit of

reduced penatty as envisaged under provisions of Section 11AC(1Xb) of the Act

Page 3 of 11



Appeat No: V2l272 & 3)7lBVRl2017

(ii) lmposition of penatty of 'l ,00,000/- under Rute 26(1) of the Rutes upon

Appettant No. 2.

3. Being aggrieved with the impugned order, the appettant No.1 and 2 have

preferred the appeals on various grounds.

Apoeltant No. 1:

(i) The attegation of itticit removal of excisabte goods on the basis of entries

found in the private records/ note books seized under Panchnama dated

12.09.2012 at the premises of the appettant No. 2, under Panchnama dated

06.10.?012 from Shri Yogesh R. Sanghvi and under Panchnama dated 21 .03.2013

from Shri Virsingh Bhadoriya; that these seized records had not been proved as

'authenticated documents' to sustain the charge of so catted ilticit removal as no

such direct material evidences have been placed on records viz. Central Excise

Records maintained by the appettant No. '1, weighment sl.ips had been taken on

record to sustain the entry of weight shown in the said private note book as wetl

as no materiat evidences had been ptaced on record regarding means of

transport; that such vehicte number had been shown 'in figure onty' and not

with registration number as "GJ4, GJ1, GJ3 etc."

(ii) The retied upon documents had been provided in the form of "CD" and

not in hard form as required to meet with the principte of natural justice read

with provisions of Section 33 of the AcU that the private records/ note books

were not avaitabte for defending the case and they rety on the decision in case

of M/s. Shivam Steel Corporation reported as 2016 (339) ELT 310; that when the

relied upon documents supptied in form of "CD" not found in accordance with

the conditions laid down under Section 368 of the Act read with Section 658 of

the lndian Evidence Act, such documents cannot be accepted as 'evidence' to

frame a charge against such person of party; that no such evidence has been

placed on record that the retied upon documents had been supptied in CD form

in accordance with the provisions of Section 36 of the Act and hence the

impugned order passed beyond Show Cause Notice is not proper and tegal to

demand and confirm the Central Excise duty.

(iii) The adjudicating authority failed to establish that they had clandestinely

procured the raw materiats and manufactured the excisable goods from such

itticit procurement of raw material and sotd the said excisable goods itlicitty;

that in absence of clandestine procurement of raw materiat, manufacture of

4

:1
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Appeat No: V2l272 & 337lBVRl7017

excisable goods from such raw material, the charge of ctandestine remova[ of

the excisabte goods cannot be justified in the eyes of [aw.

(iv) The case had been made out only on basis of assumption presumption

grounds as the adjudicating authority faited to establish that the coding name

mentioned in the said seized private diaries was pertaining to Appettant No. 1

and no such question has been asked by the Central Excise officer estabtishing

that the coding name "Kushi/Khushi" was name of Appettant No. 1 in as much as

their name start with the wording "Shree"; that without such verification of the

genuineness of the name of the re-rotting unit mentioned in the so catled seized

diaries, it is not justifiabte that the so ca[ted coding name as deciphered by the

broker is the name of appettant No. 1; that quantity of itticit removal had been

worked out onty on the basis of entries found in the seized private diaries but

not estabtished the quantity on the basis of weighment stips etc.

(v) That Shri Hardevsinh B. Gohit, owner of Truck No. GJ-3Y-9044, GJ-4X-9044

& GJ-4W-9404 in his statement dated 01 .04.2015 has not stated that atl such

disputed transactions had been carried out by him through his above truck so far

as the charge of itticit removal was framed against the appettant No. 1; he atso

stated that he received payments of freight for such transportation in cash,

sometimes from the appettant No. 2 and sometimes from the purchaser but this

fact had not been corroborated by the independence evidences viz. specific

recording a statement of the said broker as wetl purchaser; that no such

investigation had been carried out at the end of the buyer/purchaser; that the

said truck owner had not stated that such quantities mentioned against such

entries found in the said seized private records from Appeltant No. 2 had been

loaded from the factory premises of Appettant No. 1 and therefore, the

statement of the owner of trucks cannot be taken as corroborative evidences to

estabtish the charge of itticit remova[ of the excisabte goods.

(vi) The entries/notes on which basis the Annexure-E was prepared, were not

the authenticated one and the same were not got perused by Appettant No. 1;

that the comparison of such entries/ notes with the sales summary/ register of

Appettant No. 1 is no sufficient without any corroborative evidences viz. daity

stock account maintained by them wherein such particular of removal of

excisable goods are being shown; that no such records pertaining to receipt and

consumption of raw material are taken on record; that the goods removed by

5
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them on payment of Central Excise duty and confession statement of partner is

not atone the evidence to prove the charge.

(vii) The so catled financial transactions taken ptace in so ca[ed itticit removat

had not been proved by providing corroborative evidences on record in much as

money ftaw back of Rs.32,56,0741- had not been ptaced on record to charge the

itlicit removal of Central Excise goods without payment of Central Excise duty;

that the so catted transactions corroborated by the adjudicating authority on the

basis of the private note books/ records seized from the broker cannot be said as

corroborative evidences as the said inquiry was not extended to the end of

buyer/purchaser and no records were ptaced on record regarding payment of

freight charges.

(viii) That recovery of some documents is not the criteria to estabtish the

charge of clandestine removal untess it is proved with corroborative evidences

viz. itticit receipt of raw materiat and manufacture of excisabte goods from such

itticit receipt and its itticit removal; that the itticit transaction of Rs. 32,56,014t -

is not a smatt one which woutd have reftected in any manner; that the

department faited to estabtish the said transaction with evidences viz. money

ftow back; that in absence of statement/confession of customers/ buyers with

reference to so catled itlicit removal of excisable goods, such transaction value

cannot be ascertained; that the Centrat Excise duty had been worked out on the

basis of the sate price shown in the said seized private note books/ records of

the third party and therefore the duty demanded on the value shown in the said

seized private records was not genuine as per Section 4 of the Act.

(ix) The case laws cited by the adjudicating authority are not appticabte; the

adjudicating authority failed to give due respect to the case taws cited by the

appettant No. 1 and thus faited to observe the judiciat disciptine in as much as

he has not proved the c[andestine receipt and consumption of raw materiat, not

extended the inquiry at the end of buyers to sustain charge of itticit removal.

etc.; that they rety on decision of Om A[tuminium pvt. Ltd. reported as 2014

(31 1) ELT 354 (Tri. Ahd.), Adani Enterprises Ltd reported as 20.t5 (324) ELT 461

(Mad. ) and CESTAT Ahmedabad Order No. A/1 1 033-1 1 034i 201 5 dated 17.07.2015

in case of M/s. Bajrang Castings Pvt. Ltd. which are appticabte in the present

case; that the adjudicating authority has wrongty and w.ithout authority of law

confirmed the duty which they are not required to pay and thus they are not

6
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tiabte to pay any penatty as wel[.

(x) The confessional statement dated 30.03.2013 and dated 08.'10.2015 of

Shri Rajesh Gupta, Power of Attorney hotder of the appeltant No. 1 was not

a(one evidence to prove the charge against appetlant No. 'l; that he simpty

perused the statements and Panchnama and work sheet pertaining to ca[culation

of Central Excise duty on the basis of entries found in the seized private note

books from the brokers; that perusing documents are not direct material

evidences untess such entries had not been corroborated with the documents

pertaining to the itticit procurement of raw materiat, itticit manufacture of the

goods; that since they had not cleared excisabte goods without payment of

Centra[ Excise duty, they are not liabte to penalty.

Appettant No. 2:

(i) The Appeltant No. 2 has stated that the impugned order is non speaking

and non reasoned one in as much as the adjudicating authority has not deatt

with the pleas made by them in their written submission as well judgments

referred by them were completety ignored; that the impugned order is issued in

violation of principte of natural justice as during personat hearing they

requested to supply retied upon documents to defend their case, which was not

entertained by the adjudicating authority; that the appettant No. 2 is not liabte

to penatty under Section 26 of the Ru[es as he had not knowingty and

intentionalty concerned with the ctearance of the goods or engaged him in any

way; that he discharged his duties by introducing the purchase and therefore the

imposition of penatty under Section 26(1)of the Rules does not arise in as much

as he being a broker was calted in by the purchaser of the M S Bars for purchase

of the same; that since being broker had introduced and finatized the deat, it

cannot be said that he being a broker had ptayed any role which woutd render

the M. S. Bars liabte for confiscation under the provisions of Rule 25(1)of the

Rules in order to attract pena[ provisions of Rute 26(11 of the Rutes; that he in

any way conspired or colluded the rolling mitl to facititate the evasion of excise

duty by them and he never asked the rotting mitt to remove the goods

ctandestineIy.

(ii) That he had onl.y brokered the sate and had nothing to do with the sate of

the excisabte goods; that he had not asked the selter to sate his goods itticitty

but onty introduced the purchasers to the setter i.e. rotting mitt; that in his

7
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statement dated 02.04.2013, he stated that he had neither purchased nor deatt

with the atteged goods; that he never contravened the provisions of the Act or

the Rules; that he never confessed having purchased M. S. Round/ TMT Bars from

the rotting mitl as mentioned in the Annexure-E; that even if it is admitted that

he had indutged in ctandestine remova[ of goods and whatever written in

documents are details of such itticit transactions, then one has to have the

evidence from setlers regarding such sate, transport of such goods; that his case

is not covered under sub-rute (1) of Rute 26 as he has not deatt with excisabte

goods in any manner whatsoever and he onty introduced the purchaser; that for

a penalty on any person under Rule 26('l), it is prime condition that either he has

acquired possession of any excisabte goods with the knowtedge or betief that the

goods are liabte to confiscation under the Act or Rutes or has been in any way

concerned in transporting, removing, depositing, keeping, concealing, setting or

purchasing or has in any other manner deatt with any excisable goods with such

knowtedge or bet'ief; that he rely on the decision in the case of Godrej Boyce &

Mfg. Co. reported as 2002 (148) ELT 161 fottowed in A. M. Kutkarrni - 2003 (56)

RLT 573 (CEGAT-Mumbai) and decision of Ram Nath Singh - 2003 (151) ELT 451

(Tri.-Det.); that any person to be penalized under the provisions of rute shoutd

atso be shown to have been concerned in physicatty deat'ing with excisabte goods

with the knowledge or betief that the goods are tiabte to confiscation under the

Act/ Rules; that he is not tiabte to penatty as imposed under the impugned

order.

4. Persona[ Hearing in the matter was attended by Shri N. K. Maru,

Consuttant on behatf of Appettant No. 1 and reiterated the grounds of appeals

and submitted case laws reported as 2014 (311) ELT 354 (Tri.-Ahmd.) in the case

of Aum Atluminium Pvt. Ltd. and CESTAT's Order No. A/11033-11034/2015 dated

17.07.2015 in the case of M/s. Bajrang Castings Pvt. Ltd. contending evidences

of 3'd party can't be considered if not corroborated with evidences with the

appetlant; that there is no money ftow back in this case; that in absence of cross

examination, demand can't be uphetd speciatly in absence of evidences to evade

payment of duty.

4.1 Personal hearing in the matter was attended by Shri Madhav Vadodariya

on behalf of Appeltant No. 2 and reiterated grounds of appeals; atso submitted

written submissions stating that impugned order should be set aside and no

penatty imposed on Appeltant No.2 as because there is no corroborative

8
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evidences; that principtes of natural justice not fottowed by the Department in

as much as att retied upon documents have not been supptied to them and

impugned order passed.

Findines:

5. I have carefutty gone through the facts of the case, impugned order and

written as we[[ as oral submissions made by the two Appettants. The issue to be

decided is whether the impugned order, in the facts of this case, confirming

demand and imposing penatty is correct or otherwise.

5.1 Appettant No. 2 fited appeat beyond period of 60 days but within further

period of 30 days by stating reason that their consultant was busy with work

retated to adjudicating proceedings of various authorities; that their consuttant

being chartered accountant was atso busy with work related to migration and

consulting of GST work. Since the appeal has been fited within time frame

prescribed under the Act, I condone delay in fiting appeat.

6. I find that the officers of Central Excise, Bhavnagar conducted a

coordinated search at the ptaces of various brokers and transporters, from

where incriminating documents like various diaries, files, loose papers etc. were

recovered. lt is on record in the statements of Appettant No. 2 recorded from

time to time, the entries recorded in the notebook/diaries retrieved during the

course of investigation reveated the manufacture and ctearances of excisable

goods viz. M. 5. Round/TMT Bars to buyers were made against cash transaction.

Appetlant No. 2 has in a detaited manner exptained the codes used and the

transactions recorded in the said notebooks/diaries. However, the tower

adjudicating authority has not analysed these evidences property and has atso

not recorded detailed/ proper findings'in this regard. The statements of power

of attorney hotder were also not examined and anatysed by the tower

adjudicating authority, which is required to be done by him.

7. On going through the impugned order of the tower adjudicating authority,

I find that even though various case laws on the subject have been referred to,

however, detaited analysis of the facts and evidences cottected during

investigation in the form of statement/documents, particutarly, the irrefutabte

evidences and statement of power of attorney of hotder of Appe[ant No. 1 and

Appettant No. 2 have not been analysed and findings not recorded on the

9
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evidentiary vatue of the documents vis-i-vis statements. ln the absence of any \\'
proper anatysis of the evidences, it is difficutt to ascertain the facts atteged in

the Show Cause Notice. ln these circumstances, it is proper to remand the

matter back to the adjudicating authority, to analyse the evidences properly and

record findings on the said evidences vis-i'vis submissions of the Appettants.

8. The Commissioner (Appeats) has power to remand as has been decided by

the Hon'bte CESTAT in the case of CCE, Meerut Vs. Singh Attoys (P) Ltd. reported

as 2012(284) ELT 97 (Tri-Det). I atso rety upon decision of the Hon'bte Tribunal in

the case of ccE, Meerut-ll vs. Honda seil Power Products Ltd. reported in 2013

(287) ELT 353 (Tri-Det) wherein the simitar views have been expressed in respect

of inherent power of commissioner (Appeats) to remand a case under the

provisions of section 35A of the Act. The Hon'ble Gujarat High court in Tax

Appeat No. 776 of 2014 in respect of Associated Hotel,s Ltd. has also hetd that

even after the amendment in section 35A (3) of the central Excise Act, 1944

after 1'l .05.201'1, the Commissioner (Appeats) would retain the power to

remand.

g. ln view of above, I remand this case to the lower adjudicating authority to

be decided a,{resh evaluating evidences in the case vis-i-vis submissions of the

Appettants.

q.q qffisil gm ed61.r€ qffi or frqcrn sqi-fi ilfrb fr foqlqrdr 3,

9.1 The appeats fited by the Appettants stand disposed off in above terms.

1,t\Y\

Bv RPAD

To

tgan deilql

3irgrf, ($qe^s)

1 M/s. Khushi lndustries, Plot No. 406,

G. l.D.C.-1, Sihor, Dist.:Bhavnagar.
M' gf #rfr, td.c +iwr y"s,

.ft.3Ir9.S.S., ffit, B-"an: t{l?Frrr

7 Shri Himanshu Nandtat Jagani, 38,

Vihar Comptex, Fourth Floor, Near:

Sahkari Hat, Waghawadi Road,

Bhavnagar.

,fi ffaq irdrfr srqT'fr, sz, Fcon

qffitr{, den ro-m, trf*rft Arc h
ErEfr, arqrargl ts, e{r+d-rr.
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Coov for information and necessarv action to:
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone

Ahmedabad for his kind information.
2) The Commissioner, G5T & Central Excise, Bhavnagar Commissionerate,

Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise Division-ll, Bhavnagar.

4) The Superintendent, GST E Centrat Excise, Range: Sihor, Bhavnagar.

5) Guard Fite.

6) F No. YZl337lBVR|2017
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