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:: ORDER IN APPEAL ::

The below mentioned two appeals have been filed by the Appellants
(herein after referred to as "Appellant No.1 & Appellant No.2) as detailed in the
Table against Order-in-Original No. 81/Excise/Demand/16-17 dated 31.03.2017
(hereinafter referred to as "the impugned order') passed by the Assistant
Commissioner of Central Excise, City Division, Bhavnagar (hereinafter referred to

as ‘the lower adjudicating authority'):-

Sr. | Appeal No, Appellant Mo, mame of the Appellant

T | VZ/2TL/BVRIZ0TT | Appellant Mo.1 | M/s. Khushi industries, Plot No. 406, G.1.D.C.- |
|, Sihor, Dist.:Bhavnagar. -
2 V2/337/BVR/201T | Appellant No.2 | Shri Himanshu HNandial Jagani, 3B, Vibar |
Complex, Fourth Floor, Wear: Sahkari Hat,
L4 Waghawadi Road, Bhavnagar.

2. The officers of Bhavnagar Commissionerate gathered intelligence that
some re-rolling units of Sihor, Vartej and Bhavnagar were engaged in large scale
evasion of Central Excise Duty by way of clandestine removal of Re-rolled
products viz. M. 5. Round/ TMT Bars etc. with active support of brokers. The
officers conducted a coordinated search operation at the premises of Shri
Himanshu MNandlal Jagani, a major broker of Round/CTD Bars at Bhavnagar and
incriminating documents were recovered during the search. Thereafter, another
round of search operation was conducted at the office premises of Appellant
No.2 and at business premises of Appellant No. 1 and incriminating documents

were recovered.

2.1 Show Cause Notice No. V/15-18/Demand-Khushi/15-16 dated 29.02.2016
proposing demand of duty of Rs.4,02,451/- under proviso to Section 11A(4) of
the Central Excise Act,1944 (hereinafter referred to as “the Act™) alongwith
interest under Section 11AA of the Act and imposition of penalty under the
provisions of Section 11AC of the Act read with Rule 25 of the Central Excise
Rules, 2002 (hereinafter referred to as ‘the Rules') upon Appellant No.1 and
proposing personal penalty under Rule 26(1) of the Rules upon Appellant No.2.
The said Show Cause Notice was adjudicated by the lower adjudicating authority
vide the impugned order, in which (i) Central Excise duty of Rs. 4,02,451/- was
confirmed under Section 11A(4) of the Act along with interest under Section
11AA of the Act and penalty of Rs. 4,02,451/- was imposed under Section 11AC
of the Act read with Rule 25 of the Rules upon appellant No. 1 with benefit of
reduced penalty as envisaged under provisions of Section 11AC(1)(b) of the Act

Page 3 of 11
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Appeal Mo VIA2TE & J3T/BVR 2T

(i) Imposition of penalty of 1,00,000/- under Rule 26(1) of the Rules upon
Appellant Mo. 2.

1. Being aggrieved with the impugned order, the appellant No.1 and 2 have

preferred the appeals on various grounds.

Appellant No. 1:

(il  The allegation of illicit removal of excisable goods on the basis of entries
found in the private records/ note books seized under Panchnama dated
12.09.2012 at the premises of the appellant Mo. 2, under Panchnama dated
06.10.2012 from Shri Yogesh R. Sanghvi and under Panchnama dated 21.03.2013
from Shri Virsingh Bhadoriya; that these seized records had not been proved as
‘authenticated documents' to sustain the charge of so called illicit removal as no

such direct material evidences have been placed on records viz. Central Excise
Records maintained by the appellant No. 1, weighment slips had been taken on
record to sustain the entry of weight shown in the said private note book as well
as no material evidences had been placed on record regarding means of
transport; that such vehicle number had been shown ‘in figure only’ and not
with registration number as “GJ4, GJ1, GJ3 etc.”

{ii)  The relied upon documents had been provided in the form of “CD" and
not in hard form as required to meet with the principle of natural justice read
with provisions of Section 33 of the Act; that the private records/ note books
were not available for defending the case and they rely on the decision in case
of M/s. Shivam Steel Corporation reported as 2016 (339) ELT 310; that when the
relied upon documents supplied in form of “CD" not found in accordance with
the conditions laid down under Section 36B of the Act read with Section 65B of
the Indian Evidence Act, such documents cannot be accepted as ‘evidence’ to
frame a charge against such person of party; that no such evidence has been
placed on record that the relied upon documents had been supplied in CD form
in accordance with the provisions of Section 36 of the Act and hence the
impugned order passed beyond Show Cause Notice is not proper and legal to
demand and confirm the Central Excise duty,

Ll 1 o
# -

(iil)  The adjudicating authority failed to establish that they had clandestinely
procured the raw materials and manufactured the excisable goods from such
illicit procurement of raw material and sold the said excisable goods illicitly;

that in absence of clandestine procurement of raw material, manufacture of
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excisable goods from such raw material, the charge of clandestine removal of

the excisable goods cannot be justified in the eyes of law.

(v} The case had been made out only on basis of assumption presumption
grounds as the adjudicating authority failed to establish that the coding name
mentioned in the said seized private diaries was pertaining to Appellant No. 1
and no such question has been asked by the Central Excise officer establishing
that the coding name “Kushi/Khushi" was name of Appellant No. 1 in as much as
their name start with the wording “Shree”; that without such verification of the
genuineness of the name of the re-rolling unit mentioned in the so called seized
dianes, it is not justifiable that the so called coding name as deciphered by the
broker is the name of appellant No. 1; that quantity of illicit removal had been
worked out only on the basis of entries found in the seized private diaries but
not established the quantity on the basis of weighment slips etc.

(v}  That Shri Hardevsinh B. Gohil, owner of Truck No. GJ-3Y-9044, GJ-4X-9044
B GJ-4W-9404 in his statement dated 01.04.2015 has not stated that all such
disputed transactions had been carried out by him through his above truck so far
as the charge of illicit removal was framed against the appellant No. 1; he also
stated that he received payments of freight for such transportation in cash,
sometimes from the appellant No. 2 and sometimes from the purchaser but this
fact had not been corroborated by the independence evidences viz. specific
recording a statement of the said broker as well purchaser; that no such
investigation had been carried out at the end of the buyer/purchaser; that the
said truck owner had not stated that such gquantities mentioned against such
entries found in the said seized private records from Appellant No. 2 had been
loaded from the factory premises of Appellant No. 1 and therefore, the
statement of the owner of trucks cannot be taken as corroborative evidences to
establish the charge of illicit removal of the excisable goods.

(vi)  The entries/notes on which basis the Annexure-E was prepared, were not
the authenticated one and the same were not got perused by Appellant No. 1:
that the comparison of such entries/ notes with the sales summary/ register of
Appellant No. 1 is no sufficient without any corroborative evidences viz. daily
stock account maintained by them wherein such particular of removal of
excisable goods are being shown; that no such records pertaining to receipt and

consumption of raw material are taken on record; that the goods removed by
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them on payment of Central Excise duty and confession statement of partner is

not alone the evidence to prove the charge.

{vii) The so called financial transactions taken place in so called illicit remaoval
had not been proved by providing corroborative evidences on record in much as
money flaw back of Rs. 32,56,074/- had not been placed on record to charge the
illicit removal of Central Excise goods without payment of Central Excise duty;
that the so called transactions corroborated by the adjudicating authority on the
basis of the private note books/ records seized from the broker cannot be said as
corroborative evidences as the said inquiry was not extended to the end of
buyer/purchaser and no records were placed on record regarding payment of
freight charges.

(viti) That recovery of some documents is not the criteria to establish the
charge of clandestine removal unless it 1s proved with corroborative evidences
viz. illicit receipt of raw material and manufacture of excisable goods from such
ilicit receipt and its illicit removal; that the illicit transaction of Rs. 32,56,074/-
is not a small one which would have reflected in any manner; that the
department failed to establish the said transaction with evidences viz. money
flow back; that in absence of statement/confession of customers/buyers with
reference to so called illicit removal of excisable goods, such transaction value
cannot be ascertained; that the Central Excise duty had been worked out on the
basis of the sale price shown in the said seized private note books/ records of
the third party and therefore the duty demanded on the value shown in the said
seized private records was not genuine as per Section 4 of the Act, O ;."
(ix)  The case laws cited by the adjudicating authority are not applicable: the
adjudicating authority failed to give due respect to the case laws cited by the
appellant No. 1 and thus failed to observe the judicial discipline in as much as
he has not proved the clandestine receipt and consumption of raw material, not
extended the inquiry at the end of buyers to sustain charge of illicit removal
etc.; that they rely on decision of Om Alluminium Pvt. Ltd. reported as 2014
(311) ELT 354 (Tri. Ahd.), Adani Enterprises Ltd reported as 2015 (324) ELT 461
(Mad.) and CESTAT Ahmedabad Order No. A/11033-11034/2015 dated 17.07.2015
in case of M/s. Bajrang Castings Pvt. Ltd. which are applicable in the present
case; that the adjudicating authority has wrongly and without autharity of law
confirmed the duty which they are not required to pay and thus they are not
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liable to pay any penalty as well.

{x} The confessional statement dated 30.03.2013 and dated 08.10.2015 of
Shri Rajesh Gupta, Power of Attorney holder of the appellant No. 1 was not
alone evidence to prove the charge against appellant No. 1; that he simply
perused the statements and Panchnama and work sheet pertaining to calculation
of Central Excise duty on the basis of entries found in the seized private note
books from the brokers; that perusing documents are not direct material
evidences unless such entries had not been corroborated with the documents
pertaining to the illicit procurement of raw material, illicit manufacture of the
goods; that since they had not cleared excisable goods without payment of
Central Excise duty, they are not liable to penalty.

Appellant Mo. 2:
(i)  The Appellant Mo. 2 has stated that the impugned order is non speaking

and non reasoned one in as much as the adjudicating authority has not dealt
with the pleas made by them in their written submission as well judgments
referred by them were completely ignored; that the impugned order is issued in
violation of principle of natural justice as during personal hearing they
requested to supply relied upon documents to defend their case, which was not
entertained by the adjudicating authority; that the appellant No. 2 is not liable
to penalty under 5Section 26 of the Rules as he had not knowingly and
intentionally concerned with the clearance of the goods or engaged him in any
way; that he discharged his duties by introducing the purchase and therefore the
imposition of penalty under Section 26{1) of the Rules does not arise in as much
as he being a broker was called in by the purchaser of the M S Bars for purchase
of the same; that since being broker had introduced and finalized the deal, it
cannot be said that he being a broker had played any role which would render
the M. 5. Bars liable for confiscation under the provisions of Rule 25(1) of the
Rules in order to attract penal provisions of Rule 26({1) of the Rules: that he in
any way conspired or colluded the rolling mill to facilitate the evasion of excise
duty by them and he never asked the rolling mill to remove the goods
clandestinely. .

o

(if) ~ That he had only brokered the sale and had nothing to do with the sale of
the excisable goods; that he had not asked the seller to sale his goods fllicitly
but only introduced the purchasers to the seller i.e. rolling mill; that in his
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statement dated 02.04.2013, he stated that he had neither purchased nor dealt
with the alleged goods; that he never contravened the provisions of the Act or
the Rules; that he never confessed having purchased M. S. Round/ TMT Bars from
the rolling mill as mentioned in the Annexure-E; that even if it is admitted that
he had indulged in clandestine removal of goods and whatever written in
documents are details of such illicit transactions, then one has to have the
evidence from sellers regarding such sale, transport of such goods; that his case
is not covered under sub-rule (1) of Rule 26 as he has not dealt with excisable
goods in any manner whatsoever and he only introduced the purchaser; that for
a penalty on any person under Rule 26(1), it is prime condition that either he has
acquired possession of any excisable goods with the knowledge or belief that the
goods are liable to confiscation under the Act or Rules or has been in any way
concerned in transporting, removing, depositing, keeping, concealing, selling or
purchasing or has in any other manner dealt with any excisable goods with such
knowledge or belief; that he rely on the decision in the case of Godrej Boyce &
Mfg. Co. reported as 2002 (148) ELT 161 followed in A, M. Kulkarrni - 2003 (56)
RLT 573 (CEGAT-Mumbai) and decision of Ram Nath Singh - 2003 (151) ELT 451
(Tri.-Del.); that any person to be penalized under the provisions of rule should
also be shown to have been concerned in physically dealing with excisable goods
with the knowledge or belief that the goods are liable to confiscation under the
Act/ Rules; that he is not liable to penalty as imposed under the impugned
order.

4. Personal Hearing in the matter was attended by Shri N. K. Maru,
Consultant on behalf of Appellant No. 1 and reiterated the grounds of appeals
and submitted case laws reported as 2014 (311) ELT 354 (Tri.-Ahmd.) in the case
of Aum Alluminium Pvt. Ltd. and CESTAT's Order No. A/11033-11034/2015 dated
17.07.2015 in the case of M/s. Bajrang Castings Pvt. Ltd. contending evidences
of 3" party can't be considered if not corroborated with evidences with the
appellant; that there is no money flow back in this case; that in absence of cross
examination, demand can't be upheld specially in absence of evidences to evade
payment of duty.

.E:_

4.1 Personal hearing in the matter was attended by Shri Madhav Vadodariya
on behalf of Appellant No. 2 and reiterated grounds of appeals; also submitted
written submissions stating that impugned order should be set aside and no
penalty imposed on Appellant Mo. 2 as because there is no corroborative
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Appeal No; VT/2TE & 117FBVRI0NT

evidences; that principles of natural justice not followed by the Department in
as much as all relied upon documents have not been supplied to them and
impugned order passed.

Findings:

5. | have carefully gone through the facts of the case, impugned order and
written as well as oral submissions made by the two Appellants. The issue to be
decided is whether the impugned order, in the facts of this case, confirming

demand and imposing penalty is correct or otherwise,

5.1  Appellant No. 2 filed appeal beyond period of 60 days but within further
period of 30 days by stating reason that their consultant was busy with work

related to adjudicating proceedings of various authorities; that their consultant
being chartered accountant was also busy with work related to migration and
consulting of GS5T work, Since the appeal has been filed within time frame
prescribed under the Act, | condone delay in filing appeal.

6. | find that the officers of Central Excise, Bhavnagar conducted a
coordinated search at the places of various brokers and transporters, from
where incriminating documents like various diaries, files, loose papers etc. were
recovered. It is on record in the statements of Appellant No. 2 recorded from
time to time, the entries recorded in the notebook/diaries retrieved during the
course of investigation revealed the manufacture and clearances of excisable
goods viz. M. 5. Round/TMT Bars to buyers were made against cash transaction.
Appellant No. 2 has in a detailed manner explained the codes used and the
transactions recorded in the said notebooks/diaries. However, the lower
adjudicating authority has not analysed these evidences properly and has also
not recorded detailed/ proper findings in this regard. The statements of power
of attorney holder were also not examined and analysed by the lower

adjudicating authority, which is required to be done by him, P
Qe

7. On going through the impugned order of the lower adjudicating authority,
| find that even though various case laws on the subject have been referred to,
however, detailed analysis of the facts and evidences collected during
investigation in the form of statement/documents, particularly, the irrefutable
evidences and statement of power of attorney of holder of Appellant No. 1 and
Appellant No. 2 have not been analysed and findings not recorded on the
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evidentiary value of the documents vis-a-vis statements. In the absence of any
proper analysis of the evidences, it is difficult to ascertain the facts alleged in
the Show Cause Motice. In these circumstances, it is proper to remand the
matter back to the adjudicating authority, to analyse the evidences properly and
record findings on the said evidences vis-a-vis submissions of the Appellants.

8. The Commissioner (Appeals) has power to remand as has been decided by
the Hon'ble CESTAT in the case of CCE, Meerut Vs, Singh Alloys (P) Ltd. reported
as 2012(284) ELT 97 (Tri-Del). | also rely upon decision of the Hon'ble Tribunal in
the case of CCE, Meerut-ll Vs, Honda Seil Power Products Ltd. reported in 2013
(2B7) ELT 353 (Tri-Del) wherein the similar views have been expressed in respect
of inherent power of Commissioner (Appeals) to remand a case under the
provisions of Section 354 of the Act. The Hon'ble Gujarat High Court in Tax
Appeal No. 276 of 2014 in respect of Associated Hotels Ltd. has also held that
even after the amendment in Section 35A (3) of the Central Excise Act, 1944
after 11.05.2011, the Commissioner (Appeals) would retain the power to
remand.

9. In view of above, | remand this case to the lower adjudicating authority to
be decided a fresh evaluating evidences in the case vis-a-vis submissions of the
Appellants.

et anftematat grr ad @1 18 ardtel @ Fioer Judiea add | fva o 21

9.1 The appeals filed by the Appellants stand disposed off in above terms.
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| Bhavnagar. A, A s, |
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Copy for information and necessary action to: W

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone
Ahmedabad for his kind information.

1) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise Division-Il, Bhavnagar.

4) The Superintendent, G5T & Central Excise, Range: 5ihor, Bhavnagar.

5) Guard File.

6) F No. V2/337/BVR/2017
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