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o W@ WA @S (Order-In-Appeal No.):
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Date of Order: TLRI01N Date of igsue: 26.03.2018

Passed by Shri Suresh Nandanwar, Commissioner, Central Goods and Service Tax
[Audit), Ahmedabad.

AT e wRete-H I (A RSt te 2000 & Ar ud @d sfifeE andaw @ owizetn-
vHA, A et & e A, & gy HEen ST | AR AR v e e @
uliem), sesmae & e sftfas teay R Gy, SR IemE e afEEe ey & ounn oy
& W g & M ahEl & weead @ wEw ofitE wet O St O ol witeeh & ww @

Ve T B,

In pursuance to Board's Notification No. 26/2017-C.Ex.[NT) dated 17.10.217 read
with Board's Order No. 05/2017-8T dated 16,11.2017, Shri Suresh Nandanwar,
Commissioner ,Central Goods and Service Tax (Audit), Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under Section
35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,

M T I IR HERRE HEET, ST IS R BAE, (AR | S
I v Al swdRtan Sl e e @ gl
Arising out of above mentioned OI0 issued by Additional)Jomt/ Deputy/ Assistant
Commissioner, Central Excise [ Service Tax, Ragkot | Jamnagar { Gandhidham

g fieee & Wiy W e TF 9O Name & Address of the Appellants & Respondent -

1. M/s Madhav Steel [SED], Plot No. 33 Ship Breaking Yard, Alang / Sosiyn Dist ;
Bha

2. Shri Jiveaj R Patel, Power of Attorney holder of M/s. Madhav Steel, Bhavnagar

3. Bhri Bharat Seth, Broker, Plot No, 619, B-2, Geetha Chowk, Jain Derasar Road
Bhavnagar

4. Shri Vinod Amarshibhai Patel, Broker, Plot No. 20, Santosh Park Saciety,
Suhhashnagar, Bhavnagar

Hﬂmrmﬂﬁ}'ﬂ'ﬁﬂﬂﬂﬂﬁﬁﬂﬁﬁﬁﬁﬂﬁﬁiﬁﬁﬂ#ﬂﬁﬂﬂﬁmmFWEH'-T"T#F?TH
TS BT & W B

Any person aggricved by this Order-in-Appeal may file an appeal to the appropriate authonty
in the following way.

) H wew R e A oF daee i smaferr & ofy sl 0T se o
M,lwqﬂmﬂmnﬂimmw e affdamy, 1994 &1 opr 86 & s
Fefaftg s s as=ir t 1
-"'L]JPEEJ to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1044
{ Under Section B of the Finance Act, 1924 an appeal s To:-

fi) Eﬁﬁ{ﬂﬂfﬁmﬂﬂmmmmWI?,mﬁﬁmﬂiﬁﬁﬂEHjm
ot & fadw O, & =1iF 7 2, I7. & e a8 e, & e afe i
The aij.:l-t‘.:'.'r.ui bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
B.K, Puram, New Dethiin all matters relating to classification and valuation,
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tax & mtereat deman F]K?’h '.':q 5 than a1
crossed bank draft in fave ‘Ial?_lnnﬂir strar 4:![ hcnd‘l nnﬂunntn:lm C
Sector Bank of the ]'.'I-lEIEL' '['t-B] 15 situated. [ Application made
grant of stay shall be Elf_"ﬂl:rl'!'i[.'ﬂnl
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W s, 1994 & w86 fr ITmTsR (2) UE (28) & dEdE s fr ol ande, dEET
e, 1994, & Fw 9(2) va 9(2a) ¥ aga Frdfa wow 17 & & &1 5% vE 3Ed A
STQE, #T ST A e WA (i), SR Ieue aew o ofte ande dr i
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The appeal under sub section (2] and 2."'4 nftht section 86 the Finance Ac1 1994, shall be

filed in For ST.7 as prescribed under f.l.c-b & 9(2A) of the Service Tax Rules, 1994 and
shall be accom by & copy of IJ-I'I:|I=I!' of Commisaioner Central Excise or Commissioner

Central Excise |Appeals| (one of which shall be a certified copy} and copy of the order paaa.-_d

g the Commissioner authorizing the Assistant Enmm!aamn:r or Deputy Commissioner of
niral Excise/ Service Tax to file the appeal before the Appellate Tribunal,

AT e, W I AR v e andte et (A & wia el & e o b
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For an apﬁea.l to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 whic also made applicable to Service Tax under Section 23 of the Finance _.I.I:'l_, 1994,
Aan aprpeal sk this shall hie before the Tribunal on pﬂ.}'mm of 10% of the ﬂur}'
dhernarycled w duty or duty and penalty are in dispute, or penalty, where penalty alone is in

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs, 10
Crores,

Under Central Excise and Service Tax, “Duty Demanded”™ shall include ;
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i] amount determined wader Section 11 D]
[:q amount of erroneous Cenvat Credit taken;
i) amount pavable under Rule 6 of the Cenvat Credit Rules
:h.-d further that the Frwiuiunu of this Section shall nol apply to the stay
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H.ppilm e aivid -!- Eumlms before any appellate authority prior to the commencement of
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For the elabprate, detniled and latest fln:wmmnl reloling to filing of appeal to the higher
appellate authonty, the appellant may refer to the Departmental website www chec.gov.in
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F.HoV2 146/BVR/ 2017
F.No V3147 /BVR/2017
F.NoVZ2/182/8VR/2017
F.No.V2/252/BVR/2017

ORDER-IN-APPEAL

The appeals encapsulated herein below have been filed by the [ollowing
appellants against the Order-in-Onginal No.53/AC/RURAL/BVR/RR/2016-17
dated 09.03.2017 (henceforth, "impugned order”] passed by the Assistant
Commissioner of Central Excise , Rural Division, Bhavnagar. [henceforth,
“adjudicating authority).

| Sr. | Name of the appellant Appeal No. Appellant |
| No No. |
1 | M/s Madhav Steel 146/BVR/2017 [

(Ship Breaking Division).

Plot No. 33,

Ship Breaking Yard, Alang,

District: Bhavnagar

2 | Shri Jivrajbhai R Patel 147 [BVR /2017 2

Power of Attorney holder of

M/s. Madhav Steel

(Ship Breaking Division).

Plot No, 33,5hip Breaking Yard,

Alang, District: Bhavnagar B

3 | Bharat Sheth, Broker 182 /BVR /2017 3
Plot No. 619,B-2, Geetha Chowk,

Jain Derasar Road,

Bhavnagar-364001

4 Shri Vinod Amarshibhai Patel, 252 /BVR/2017 4
Broker, Plot No. 20, Santosh Park
Society, Subhashnagar,

| Bhavnagar-364001 |

2. Briefly stated, the facts of the case arc that a show cause noticc was
issued to the four appellants mentioned above on 21.05.2013 for recovery of
Central Excise duty of Rs.47,85,882/-along with interest on the excisable
goods clearcd by the appellant and for imposition of penalties on the
appellants. The demand was raised on the ground that the appellant no. 1 had
cleared the excisable goods clandestinely, The adjudicating authority, under
the impugned order, confirmed the demand of Central Excise duty of Rs.
47,85,882 /- and ordered the same to be recovered from appellant no. 1 along
with interest. Penalty of Rs. 47 85,882/~ was also imposed on the appellant no
1 under Section 11AC of Central Excise Act, 1944 read with Rule 25 of the
Central Excize Rules. 2002, Penalties of Rs. 47,85.882/- and Rs. 3,53,155/-
were also imposed on the appellant no. 2 under Rule 26(1) and 26(2) of the
Central Excise Rules, 2002 respectively. Penalties of Rs. 4,11,451/- and Rs.
3,53,155/-were also imposed on the appellant no. 3 under Rule 26(1) and
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F.No.V2/147/BVR/2017

F.RoV3/182/BYR/I017
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20(2) of the Central Excise Rules, 2002 respectively whereas Penalties of Rs.
20,82,765 /- was imposed on the appellant no. 4 under Rule 26(1) and 26{2) of
the Central Excise Rules,2002.

3.1 Being aggrieved by the impugned order, the appellant No. 1 has filed
the appeal on the ground; that the adjudicating authority has passed the
impugned order without granting cross examination of the persons whose
statements have been relied upon; that demand for Central Excise duty of Rs.
10,18,932/- on the Booking registers of the transporters is untenable in law;
that demand of Central Excise duty of Rs. 58,296/- on the Diaries recovered
from the premises of broker Bharat Sheth and demand of Central Excise duty
of Rs, 20,82,765/- on the Diaries/loose papers recovered from the premises of
brokers Vinod Patel and Kishor Patel is not tenable in law; that demand of
Central Excise duty of Rs. 16,25.889/- on the ground of undervaluation
based on comparison of the appellant’s sale price with rates published by
Messrs Major and Minor is untenable in law; that department’s case that in
respect of the invoices issued by the appellants (as mentioned in Annex
B5.1.3 of the SCN), the goods were supplied to units other than those on
which the Invoices were raised and that Cenvat Credit was fraudulently
passed on to the units on whom the invoices were issued without supply of
goods to them, is untenable,

The appellant has cited number of decisions which were relied upon in their
present appeal. The appellant has also contested the charge of suppression of
facts and levy of interest and penalty.

3.2 Being aggrieved by the impugned order, the appellant No. 2 has filed
the appeal on the ground; that the adjudicating authority has passed the
impugned order without granting eross examination of the persons whose
statements have been relied upon; that demand for Central Excise duty of Rs,
10,18,932/- on the Booking registers of the transporters is untenable in taw:
that demand of Central Excise duty of Rs. 58,296/- on the Diaries recovered
from the premises of broker Bharat Sheth and demand of Central Excise duty

of Rs, 20,82,765/- on the Diaries/loose papers recovered from the premises of
brokers Vinod Patel and Kishor Patel is not tenable in law; that demand of

Central Excise duty of Rs. 16,25,889/- on the ground of undervaluation
based on comparison of the appellant’s sale price with rates published by
Messrs Major and Minor. is untenable in law; that department's case that in
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respect of the invoices issued by the appellants {as mentioned in Annex
B5.1.3 of the SCN), the goods were supplied to units other than thoese on
which the Invoices were raised and that Cenvat Credit was fraudulently
passed on 1o the units on whom the invoices were issued without supply of
goods to them, 15 untenable.

The appellant has cited number of decisions which were relied upon in their
present appeal. The appellant has also contested the charge of suppression of

facts and levy of interest and penalty under Rule 26 of Central Excise Rules,
2002,

3.3 Being aggrieved by the impugned order, the appellant No. 3 has liled
the appeal on the ground; that the adjudicating authority had not supplied
the relied upon documents along with show cause notice and that supplymng
documents in the form of CD is nothing but ‘Electronic documents’, that the
department has alleged clandestine removal in 36 cases that where no
Central Excise invoice has been issued by the appellant no, 1 on the basis of
third party evidences without corroborative evidences; that demand of Central
Excise duty of Bs. 16,25,889/- on the ground of undervaluation based on
inquiry conducted by the department with various formations viz, M/s. Alang
Today Information Company, M/s. Steel Rates Info, Mandi Govindgarh etc.;
that is not justifiable; that no charge of confiscation has been made in the
show cause notice to impose penalty under Rule 26(1); that the show cause
notice had been issued on the basis of statement made by Shri Manish Patel
with regard to the use of name of the appellant no 1 in short name and the
decoded data by Shri Manish Patel had not been demonstrated before the
appellant no. 1 or Director of appellant No. 1; that the seized diaries cannot
be said as legal documents' to demand duty; that the angadias which have
played key role in cash transaction, have not been issued show cause notice,
The appellant has cited number of decisions which were relied upon in their
present appeal. The appellant has also contested the charge of suppression of
facts and levy of interest and penalty under Rule 26 of Central Excise Rules,
2002,

3.4 Being aggrieved by the impugned order, the appellant No. 4 has liled
the appeal on the ground; that the impugned order is non-speaking and non-
reasoned; adjudicating authority  had not supplied the relied upon
documents (RUD) as requested at the time of personal hearing and that he
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has not received the soft copy of RUD along with show cause notice and the
adjudicating authority has not recorded in his findings if the soft copy was
received by him: that the adjudicating authority has passed the impugned
arder without granting cross examination of Shri Mahendra Rana Partner of
M/s. Maruti Metal Industries whose statements have been relied upon; that
he never indulged himsell in any illicit activities and no such evidence WaS
brought by the investigating officer and also not relied and discussed in the
show cause notice,

The appellant has cited case laws which were relied upon in their present
appeal while contesting the penalty imposed under Rule 26 of Central Excise
Rules, 2002,

q. Subsequent to the filing of appeal, Board vide Order No. 05/2017-
Service Tax issued vide F.No. 137/13/2017-Service Tax dtd. 16.11.2017 has
nominated the Commissioner, Central Tax Audit, Ahmedabad as Commissioner
|Appeals]{Appellate Authority. Accordingly, I take up all the four appeals for
consideration

5. A personal hearing was held on 06,02.2018, wherein Shri Rahul L.

Gajera , Advocate represented the appellant no. 1 & 2 and reiterated the
grounds of both the appeals.

Appellant No. 2 was given three personal hearings on 10.01.2018,31.01.2018
and third and final hearing on 15.02.2018. But he neither appeared himself
nor any body appeared on his behalf, | note that following the principles of
natural justice, three personal hearings have already been given to the
appellant no. 3 . But the appellant no 3 has failed to turn up on all the three
occasions. Though he was informed about the third and final hearing on
15.02.2018, he neither appeared nor gave any reason for non appearance

before the said hearing, | therefore proceed to decide his appeal on the basis
of the facts and records available before me.

Appellant No. 4 was represented by CA Shri Sarju 8§ Mehta in the personal
hearing held on 07.03.2018 wherein he filed additional submission and
reiterated reply and all submissions made earljer, (-
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6. [ have carefully gone through the appeal papers of appellant no 1,2 3
and 4. The date of receipt of the impugned order by all the four appellants and
date of filing the appeal against the said order is tabulated as under

Sr. | Appellant | Appeal No. Date of receipt | Date of fling | No. of days in
No | No. af N0 ] appeal against | which  appeal
I the CHO fileeel under
Section 35 of
FRFLLLIY CEAL 1944
1 1 46/BVR/2017 14.03.3017 15.05,9017 62 days
2 ] A7 /BVR/ 2017 14.03.3017 15.05.2017 62 days
3 3 1B2/BVR /2017 15.03.2017 22.05 2017 68 days
3 4 252/ BVR, 2017 16.03.2017 12.06.2017 88 days |

From the above, it 15 noticed that the impugned order passed on 09.03.2017,
was received by the appellant no. | & 2 on 14.03.2017 against which both
these appellants have filed appeal on 15.05.2017. | find that the last date of
appeal for appellant no. 1 & 2 was 13.05.2017. However, the appellant no 1 &
2 have stated that the 13.05.2017 and 14.05.2017 being non-working days (i.e
Saturday & Sunday) the appeals have been filed on the next working day
1.e.15.05.2017 which is within the time limit prescribed by the statue in terms
of Section 10 of the General Clauses Act, 1897, The Section 10 of the General
Clauses Act, 1897 is as under -

"10, Computation of time

(1) Where, by any 12{Cantral Act | or Reguwalion made affer the commencement of this Act. avy
aclor proceading I5 direched o allowed 16 be dane or laken in any Caurd or office on a cerfain day
or within a prescribed pariod, then, if the Cowrt or office iz ciosed on thal day or the lesf day of he
prescribed perod, the act ar proceedings shall be considered as done or taken in due time # it is
dong or taken on the next day aflerwards on which the Court or office is opon:

PROVIDED ihal nolfiing v this sechion shall apply f any ach or proceeding fo wivch (he 22/1ndban
Limitation Act, 1877 (15 of 1877)], apples

(& Thiz sechon appligs also fo al 12/Camral Acis] or Reguiaiions made on or affer fhe fouresnth
day of Janugry, 18877
In view of the circumstances cited by the appellants, | condone the delay of
two days in the appeals filed by appellant No. 1 & 2.

Appellant No. 3 had filed the appeal on 22.05.2017 i.e. after 68 days of receipt
of impugned order. He has also filed an application for condonation for delay

wherein he has submitied that he was required W pay pre-deposit of Rs,
57,350/~ but due to his weak financial position, he could not make payvment in

time and has made the said payment on 30.05.2017 only i.e after 76 days of

—
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receipt of impugned order. Considering the reasons cited by the appellant no.
3, 1 condone the delay and take up the appeal for decision,

Appellant No. 4 had filed the appeal on 12.06.2017 i.e. afier B8 days of receipt
of impugned order. He has also filed an application for condonation for delay
wherein he has submitted that he was required to pay pre-deposit of Rs,
27,350/ - but due to his weak financial position, he could not make payment in
time and has made the said payment on 30.05,2017 only i.e after 76 days of

receipt of impugned order. After considering the reasons cited by the appellant
no. 3, I condone the delay and take up the appeal for decision.

The details of mandatory pre-deposit in respect of all the four appellants is as
under :-

8r. | Appell | Appeal No. Total Duty/ penalty | Amount of pre- | Challan  Na,
Mo |ant confirmed in the OI0 | deposit  to be | and date
MNa, s Pl el
@7.5% of duty/
Penalty
. | (Rs)
1 1 146/BVR /2017 Duty-47 83,882 + 3,58,8950/- | 00030 dtd.
Penalty- 47,85 882+ | 7.5% of duty | 11,05.2017
4,94,360 i.e 47,85 882)
T=495,71,764
2 2 147/BVR/2017 | Penalty- 47 85882+ 3,85,440/- | 00022,00031
323,155 | 7.5% of total bath did,
T=51,39,037 penalty ie 11.05.2017
= 51,39,037 | ]
3 3 | 182/BVR/2017 | Penalty-4,11,451 » | 57,350/- | 51590 did,
3,53,155+ [7.5% of | 30.05.2017
) T=7,64,606 penalty]
4 4 | 252/BVR/2017 | Penalty- 20,82.765 1,56,207,- | 0005A drd.
(T5%0of | 07.06.2017
e penalty ] |
7. The 1ssues which are to be decided in the appeals are as under :-

(i) whether cross examination of the persons whose statements have
been relied upon, were required to be granted by the adjudicating
authority .

{n) whether demand for Central Excise duty of Rs. 10,18,932/- on
the Booking registers of the transporters is sustainable in law;

(iif) whether demand of Central Excise duty of Rs. 58,296/- on the

- Diaries recovered from the premises of broker Bharat Sheth and
N -+ demand of Central Excise duty of Rs. 20,82,765/- on the

7o Dharies/loose papers recovered from the premises of brokers
5
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Vinod Patel and Kishor Patel is tenable in law,

{ivj whether demand of Central Execise duty of Rs. 16,25,889/- on
the ground of undervaluation based on comparison of the
appellant’s sale price with rates published by Messrs Major and
Minor 1s tenable in law;

(v whether department’s case that in respect of the invoices issued
by the appellants, the goods were supplied 1o units other than
those on which the Invoices were raised and that Cenvat Credit
was [raudulently passed on to the units on whom the invoices
were 1ssued without supply of goods to them, is tenable.

(vi] whether the notice is barred by limitation

fvii) whether levy of interest under Section 11A of the Central Excise
Act,1944 and penalties under Section 11AC of Central Excise
Act,1944 read with Rule 25 of the Central Excise Rules, 2002 on
appellant no. 1 and penalties under Rule 26(1) and Rule26(2} of
said Rules imposed on appellant no, 2,3 & 4 is tenable,

7.1 The appellant no. 1 and 2 have submitted that the adjudicating
authority has not granted cross examination of persons whose statements have
been relied upon. However, | find that adjudicating authority has examined
their request for cross examination in an elaborate manner and given his
findings on the same. In compliance with the principle ol natural justice all the
relied upon documents in the Show Cause Notice based on which the charpes
against the noticees were proposed to be substantiated have been supplied to
them. | am of the view that there 15 nothing in law to say for the proceedings
before the departmental authorities the right of cross examination of
witnesses, noticees 15 an inalienable right. In this context, | would like to lay
emphasis on the judgement of the Honble Supreme Court in the case of
Kanungo & Co. Vs Collector of Customs, Calcutta, para 12 1974 Dec Cen-Cus
10C [SC): ECR C Cus 902 SC and which was followed by the Division Bench ©1
of the Calcutta High Court reported in 1977 taxabion law Reporter 1754
wherein it was clearly observed in paras 3 & 4 that “right of cross-examination
tig not necessarily a part of reasonable opportunity...even o the appellant’s
Advocate had asked for such opportunity.” and also in the case of Abraham v.
Additional Collector of Customs reported in Kerala Law Times page 660

wherein it has been clearly held that "right of cross-examination in the
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administrative fora in quasi-judicial proceedings is not an absolute right and it is
nof eroined upon the Deparimential authorities o allow the same,”

To bultress my view point on this issue, | would further like to lay stress on the

judgement of the Calcutta High Court in the case of Kishanlal Agarwalla v.

Collector of Land Customs wherein it has been observed as

*There is a good deal of misconception on this question of the nght of cross-
examination a3 part of natural justice. Natural fustice is fast becoming the most
unnatural and artificial justice and for that confusion the Courts are no less
responsible than the litigants. Ordinarily the principle of natural justice 15 that no
man shall be a judge in hus own cause and that no man should be condemned
unheard. This latter doctrine is known as “audi alterant partem”. It 15 on this
principle that natural justice ensures that both sides should be heard fairly and
reasonably, A part of this principle is that {f any relianee is plaoced on the
evidlence or record against a person then that evidence or record must be placed
before him for his information, comment and crticism. That 15 all that is meant by
the doctrine of audi alterant partem, that no party should be condemned
unheard, No natural fustice requires that there should be a kind of a formal cross-
examination. Formal cross-examination is procedural justice. It is governed by
rules of evidence. It is the creation of Courts and not a part of natural justice but
of legal and statutory justice. Natural justice certainly includes that any
statement of a person before it 15 accepled against somebody else, that somebody
else should have an opportunity of meeting i whether o (sic), by way of
interrogation or by way of comment does nol malter, So long as the party charged
has a foir and reasonable opportunity to see, comment and orticise the evidence,
statement or record on which the charge is being made against him the demands
and the rtest of natural justtce are satisfied, Cross-examination in that sense is
not the technical cross-examination in a Court of law in the winess bae...."

I would also like to draw support from AIR 1972 SC 2136 = 1983 (13) E.L.T.
1486 (3.C.) |[Kanungo & Co. Vs Collector, Customs, Calcutta) which held as

under:-

"We may first deal with the question of breach of natural justice. On the material
an record, (1 our opinion, there has been no such breach. In the show cause
notice ssued on August 21, 1961, all the matenals on which the Customs
Authorittes have relied was set out and it was then for the appellant o give a
sutlable explanation. The complaint of the appellant now 15 that all the persons
[from whom enquiries were alleged to have been made by the authorities should
have been produced fo enable it fo cross-examine them. In our apinion, the
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principles of natural justice do not reguire that in matters like this the persons
who have given information should be examined in the presence of the appellant
or should be allowed to be cross-examined by them on the statements made
before the Customs Authonties. Accordingly we hold that there is no force in the
third contention of the appellant”.

Thus | observe that only after examining the wveracity of the cvidences, the
adjudicating authority has come to a conclusion that there are sufficient
evidences to prove the evasion, It has been observed that the stalements given
were voluntary as the same were not retracted later on. Further, it is not the
case of the appellants that statements are not voluntary and were recorded
under coercion or duress. Hon'ble Supreme Court in the case of CCE Mumbsai
vs, M/s. Kalvert Foods India Pvt. Limited |201 1-TIOL-76-8C-CX] has also held
that voluntary statements made by the persons containing all the details about
the functioning of a unit, which can be only with the personal knowledge of the
respondents, could not have been obtained through ceercion or duress or
through dictation and that there 1s no reason as W why such statements
cannot be relied upon. | find that the adjudicating authority has thoroughly
exercised its discretion after looking into the facts and circumstantial evidences
citing various case laws and only after giving due justifications, rejected the

demand of eross examination.

7.2 The appellant no. 1 and 2 have also submatted that the entries in the
booking registers of the transporters cannol be evidence of alleged clandestine
removal by the appellants as no evidence has been gathered about the buyers
to whom the goods were allegedly supplied and with any evidence of any
payment received by the appellants from the alleged buyers. The appellanis
have also submitted that in case of 36 entries where there were no invoices
[Annex TR-1.2 of SCN ) it happens that though the Broker may have booked a
vehicle, due to cancellation of orders by the buyers or for any other reasons,
the vehicle though earlier booked is not loaded with the goods from the
Appellant’s plot but may go to some other plot and hence no Central Excise
mvoice 15 issued by the appellant in respect of the vehicle so booked. Further
the entries in registers of Gujarat Maritime Board merely show that a given
vehicle had entered the Alang Shipping vard but such entries cannot be
evidence that a given vehicle was loaded at the appellant’s plot because in case
of last minute cancellations of orders by the buyers or for any other reasons,
the vehicle would not be loaded from appellant’s plot and may go to some other
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plot for leading. 1 note that the adjudicating authority has examined this
aspect and in his findings recorded that the statements of transport operators
are supported by the entries in the Gujarat Maritime Board registers which are
further corroborated by the non-salisfactory reply given by the appellant's
Power of Attorney holder, Shri Jivrajbhai R Patel . Also neither the appellant
nor its power of attorney holder, Shri Jivrajbha R Patel were able to give any
satisfactory prool regarding cancellation of trucks. Moreover, the Trip/Booking
registers are maintained by the transporters in their ordinary course of
business and Truck Number and Name of brokers mentioned in the Trip
Registers are also tallied with the details of invoices issued by the Ship
breakers. Thus, authenticity of Trip/Booking Registers maintained by them
cannot be ruled out in view of its co-relation with the records of GMB, in
respect of 36 entries which have been mentioned in Trip/Booking /GMB
register, against which no corresponding invoices were issued by ship breaker.
As such vital evidences in the form of trip/booking registers, gate registers of
Cujarat Maritime Board and oral evidences of transporters lead to a
conclusion that the appellant have removed the goods in question without
issuing inveices. It is noteworthy here to mention that clandestine activity can,
at best, be established only by the circumstantial evidence and it is difficult to
establish every link in the chain of clandestine activity without any break. I,
therefore, concur with the adjudicating authority that in respect of 36 entries,
the appellant could neither give any satisfactory explanation nor could
correlate any corresponding invoices issued by their company.

7.3 The appellant no. 1 and 2 have further raised the contention that the
diaries recovered from the brokers cannot be evidence of alleged clandestine
removal by them and that clandestine removal cannot be said to have been
established by such registers of third party without any evidence gathered
about the buyers to whom the goods were allegedly supplied and without any
evidence of any payment received by the appellants from the alleged buyers.

I find that the adjudicating authority has examined the details of the
seized diaries from the broker Shri Bharat Sheth and after discussing the
matter at length, concluded that the details written in the diaries are fully
deciphered and explained by the accountant Shri Manish Patel in his

| statements, leaving no scope of any other interpretation. The accountant has

2 _“¢learly explained the transactions taken place in cash or through cheque.

=
.
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Moreover, many transactions contained in the records of Shri Bharat Sheth
have been duly corroborated with the record of ship-breaking units/rolling
mills/furnace units/traders/transporter/angadia or other parties. In addition
to the above, the authenticity of various transactions contained in the seized
diaries have been sufficiently proved by the investigating agency i.e. DGCEI by
way ol various corroborative statements of Shri Bharat Sheth, Shri Manish
Patel, Shri Shrenik Sheth, Angadia, Transporters, Gujarat Maritime Board's
record etc.

Regarding the admissibility of third party evidence, 1 find that these
evidences are not merely relied upon on the face value but the same have been
either fully admitted by the concerned persons or transactions reflected therein
have been tallied with the data of all other stake holders. When such third
party evidences have been duly corroborated and also admitted the same

become credible enough in a court of law.

In respect of the incriminating documents recovered from Shri Vinod
Patel, the adjudicating authority has in his findings observed that the forensic
analysis of storage device unearthed details of all transactions carried out by
them which further tallied with the hard records viz. personal/ pocket diaries. It
has been observed that Shn Vinod Patel has not co-operated with the
investigation and gave evasive replies, however, many transactions/entries
found corroborated with the records of the ship breaking units. In view of the
same, the adjudicating authority has nghtly concluded that the transactions
reflected in seized diaries and devices are of their day-to-day business activities
of Shri Vinod Patel.

[t has been noticed that the transaction reflected in diaries seized from
Shri Kishor Patel and Shri Vinod Patel also tallied with data contained in
storage device. Also many transactions containcd in records seized from Shri
Kishor Patel and Shri Vinod Patel tallied with the records of ship breaking unit.

It may be relevant here to quote the Apex Court of India which while
dealing with smuggling activities and the penalty proceedings under Section
167 of the Sea Customs Act, 1878in Collector of Customs, Madras & Others v,
D. Bhoormall AIR 1974 SC 859 observed that many facts relating to illicit

business remain in the special or peculiar knowledge of the person concerned
in it and held thus: Ir-'"‘.

=
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", w that the prosecution or the Department is not required to prove its case
with mathematical precision to a demonstrable degree; for, in all uman affairs
absolute certainty is a myth, and as Prof. Brett felicitously puts it — "all exactness is
a fake”, El Dorado of absolute proof being unattainable, the law accepts for it,
probability as a working substitute in this work-a-day world. The law does not
require the prosecution to prove the impossible, All that it requires is the
establishment of such a degree of probability that a prudent man may, on its basis,
believe in the existence of the fact in issue. Thus, legal proof is not necessarily
perfect proof; often it is nothing more than a prudent man's estimate as to the
probabilities of the case......" (Emphasis supplied)

In light of the above and considering the fact that extensive investigation
have been carried out by DGCEl which consisted of detailed and discreet
mgquiry with all stake holders viz. Brokers, Transporters, Angadias, GMB
Authorities ete, of the case, the entries found in the documents/ diaries/devices
recovered [rom Shri Kishor Patel and Shri Vinod Patel are found to be
authentic and hence the duty has been correctly confirmed on such
clandestine clearances.

7.4 During the course of investigations, it was revealed that in many
cases, the price mentioned in the invoices issued by the appellant were far
below the actual value market value prevailing at the relevant time. Hence to
arrive at the correct price value, DGCEl had approached various market
research agencies involved in compiling the daily prices of steel products
including M/s, Major & Minor, It was observed that Brokers/Ship
Breakers/Buyers take the reference to the price quoted by such agency.
DGCED had taken into account the variation of {+/-2%) as acceptable. However,
if the price is less than 2%, then it is reasonable to believe that the same was
on account of undervaluation and hence the duty short paid is rightly

recoverable from the appellant.

e The appellant no. | and 2 have put forward a plea that the
department’s stand that goods were supplied to units other than those on
which the Invoices were raised and that Cenvat Credit was fraudulently passed
on to the units on whom the invoices were 1ssucd without supply of goods o
them is untenable. It is also submitted that the allegation of fraudulent passing
on of Cenvat credit is based merely on diaries of third party whi::h(cannm be

P %;
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relied upon. However, the adjudicating authority has eritically examined this
issue wherein he has given his findings on the seized diaries of Shri Bharat
Sheth. The accountant Shri Manish Patel had deposed that whenever name of
two units/ parties are written in scized diaries in a fashion that second name is
mentioned in bracket, the material was supplied to rolling mill units and sales
invoices were given to furmace units/traders in such transactions. On
examination of transactions written in scized diary, it has been observed that
the entries relating to issuance of only invoices, i.e the transactions in respect
of units/parties written in bracket co-relate with the sales records of
respective ship-breaking units in respect of particulars viz. weight, date, price
cie except description of the goods. The transactions regarding diversion of
goods have been found to be self corroborative with the records of ship
breaking unit itsell and hence | find that the adjudicating authority has drawn
the right conclusion in his findings on this issue.

7.6 As far as issue of limitation of demand is concerned, I find that the
fact that the investigating agency i.e. DGCE! has been able to prove beyond
doubt that the appellant had indulged in clandestine removal of excisable
goods with an intent to evade payment of duty, This act of deliberate defiance
of law has to be reprimanded. I, therefore find that extended period has been
correctly invoked for demand of Central Excise duty,

The Hon'ble SBupreme Court in the case of Commssioner of C. Ex., Aurangabad
Versus Bajaj Auto Lid - 2010 (260) E.L.T. 17 {5.C.) - has held:

“12. Section 11A of the Act empowers the central excise officer to initiate
proceedings where duty has not been levied or short levied within six
months from the relevant date. But the proviso to Section 11A[1), provides
an extended penod of imitation provided the duty is not levied or paid or
which has been short-levied or short-paid or erroneously refunded, if there
15 fraud, collusion or any wilful mis-statement or suppression of facts, or
contravention of any of the provisions of this Act or of the rules made
thereunder with intent to evade payment of duty. The extended period so
provided (s of five years instead of six months, Since the proviso extends
the period of limitation from six months to five years, it needs to be
construed stnctly. The initial burden is on the department to prove that the
situation uisuali the proviso exist {_the burden shifts on the

assessee once the department is able to produce material to show that the

s quitlty of any of t tions msualized in it 1041,

In this case also [ find that the department has been able to bring on record

that the appellant had adopted unlawful means to evade central excise duty.

e ) P
i e |
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Therefore, 1 find that the extended period for demand of Central Excise duty
not paid, is rightly invoked in this case.

7.7 The appellant no. | has submitted that as duty demand is liable to be
set aside, the interest and penalties are also liable to be set aside. It is obvious
that payment of duty after the due date is required to be paid along with
interest at applicable rate under the provisions of erstwhile Section 11AB/11AA
of the Central Excise Act. As the appellant has failed to pay duty by the
prescribed date, they have been correctly held liable to pay interest on the
confirmed duty. 1 also find that by acting in the manner as above, the said
appellant has clandestinely removed goods with an intent to evade payment of
duty and thus have rendered themselves liable for penal action under Section
11AC of Central Excise Act, 1944 read with Rule 25 of the Central Excise
Rules, 2002 and accordingly the penalty has been rightly imposed by the
adjudicating authority.

B. The appellant no. 2 has submitted that since the demand for duty is
lable to be set aside, penalties imposed on him is also liable to be set aside. He
has further submitted that there is no admission of any clandestine removal or
under valuation or passing on of wrong Cenvat Credit. It is also submitted that
no goods have been held to be liable for confiscation and that the said Rule 26
has no application. Regarding the imposition of penalty under Rule 26(2), he
has contended that there is no finding in the SCN as to how penaity under
Rule 26(2) is imposable.

However | find that before imposing penalty under sub Rule (1) and (2] of Rule
96 of Central Excise Rules, 2002 in the 010, the adjudicating authority has
duly examined the role played by Shri Jivrajbhai R Patel i.e appellant no 2.
From the statements of various stake holders as well as evidences gathered by
the DGCEL the acts of omission and commission of appellant no. 2 have been
substantiated beyond doubt. It has been recorded at para 3.30 of the OIO that
during the recording of his statement, appellant no. 2 was confronted with the
evidences collected by the DGCE! regarding issuance of phony invoices or
clandestine remaval of plates, which has not been denied by him. The appellant
no 2 has not given any satisfactory explanation to the evidences of clandestine
remaval placed before him in his statement. From the scrutiny of the all such
svidences, the adjudicating autherity has come to conclusion fl.hat Shri

1 b o
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Jwvrajbhai R Patel, power of attorney holder of M/s. Madhav Steel has been
instrumental in activities related to manufacturing, storing, depositing,
removing, selling of excisable goods on which Central Excise duty was not paid.
[t has also been observed by the adjudicating authority that the appellant no 2
had reasons to believe that the goods in question were liable for confiscation
and cven then he engaged himsell in dealing with such goods thereby
contravening the provisions of the Act and Rules framed thercunder. It has
also been established by the investigating agency that appellant no. 2 was the
person who has passed on required instructions for loading and dispatch of the
consignments or issue of only invoices without actually supplying the goods to
facilitate the consignee units to avail Cenvat Credit fraudulently. | find that for
such offences, the penalties under Rule 26(1) and (2) have been justified in the
010,

9. The appellant no, 3 has submitted, that no goods have been held to be
liable for confiscation and that he was not present at the time of removal of
goods clandestinely. It is further submitted that no investigation was extended
to the end of buyers and that the seized diaries cannot be legal document’ 1o
demand duty. Regarding the imposition of penalty under Rule 26(2), he has
contended that there is no finding in the SCN as to how penalty under Rule
26(2) is imposable,

I find that the adjudicating authority has examined the role played by the
appellant no. 3 at length, It was found that the excisable goods was cleared
illicitly by appellant no. 1 on cash basis to their dilferent buyers through
appellant No. 3 who is the person involved in cash transactions in respect of
amount receivable to the appellant no. 1 either directly or through angadias. It
was also revealed that appellant no, 3 has dealt with the cash amount with
various stake holders viz. ship breaking units and/or buyers of goods, either
directly or through angadias i.e. receipt of cash amount from buyers against
clandestine removal of excisable goods and making cash payment to the
appellant no. 1. It has been proved by the DGCEI that appellant no. 1 has
made clandestine removal of excisable goods, paid brokerage/commission on
this account, given huge cash amount to ship breaking units through appellant
No. 3 or angadias. On the basis of the investigations, the adjudicating autherity
had come to a conclusion that the illicit transactions relating to sales of
excisable goods by appellant no, 1 reflected in diaries from appellant no. 3
either directly or by way of phony invoices to other parties through appellant

i@:ﬁ_ﬁ_l 15
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No. 3 are proved sufficiently, Thus the findings of adjudicating authoerity for

imposing the penalty on appellant no. 3 under 26(1) and 26(2) of CER, 2002 is
justified.

10. The appellant No, 4 has submitted that he had requested for supplying
relied upon documents but was not provided the same. He had received so
many notices and that he has no time from his routine work to check every
paper. He has also submitted that he had not received the soft copy of RUD. He
has further submitted that he had requested for cross examination of Shn
Mahendra Rana, Partner of M/s. Maruti Metal Industries whose statement has
been relied upon but was not entertained by the adjudicating authority.
Further, the ship breaker from whom it is alleged that the appellant have
concerned himself with goods in question have not admitted to this fact nor
any documentary evidence suggest that he was involved in clandestine removal
of any such goods. It is submitted that any person to be penalized under the
Rule 26(1] has to be shown to have knowledge that goods have been held to be
liable for confiscation.

I find that the adjudicating autherity has discussed about the supply of relied
upon documents to the appellant no. 4 in para 3.10 and 3.11 of OIO. It s
forthcoming from the facts that show cause notice was issued on 20.05.2013
whereas the appellant had requested for relied upon documents at the time of
personal hearing before the adjudicating authority which was held on
9(1.12.2016 i.e after a gap of more than three and hall years . In the show
cause notice, it has been categorically mentioned that if the noticee desire to
have inspection of any of the records relied upon or to take photocopies thereal,
he may apply for the same within 15 days of receipt of the notice. Hence, it was
incumbent on the part of the appellant to come forward and participate in the
adjudication proceedings and seek any document required to defend his case
immediately on receipt of show cause notice. But he did not bother to get any
document within the time given in the notice nor requested for the same cven
at the time of seeking adjournments for personal hearing. Such a casual
approach of the appellant towards the adjudicating proceedings is also evident
from his own submission that he has received so many notices and that he has
no time from his routine work to check every paper, It has also been recorded
by the adjudicating authority that he never cooperatec with the investigation.
From this | find that the appellant had never showed his intention to

P
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participate in the adjudicating procecdings. Hence | agree with the findings
given on this account by the adjudicating authority.

Regarding the request for cross examination of the persons whose statement
has been relied upon, the plea by appellant no. 4 being same as that of
appellant no. 1 & 2, my findings at para 7.1 are applicable here also and hence
| do not repeat the same.

The role of the appellant no, 4 has been examined in detail by the
adjudicating authority at para 3.40 of the impugned order wherein it was found
that the excisable goods werc cleared illicitly by the appellant No. 1 on eash
basis to their different buyers through appellant No. 4 who was involved in
cash transactions in respect of amount receivable to appellant no. 1. It has also
been found that appellant also dealt with the cash amount with various stake
holders viz. ship breaking units and /or buyers of the goods, received
brokerage /commission or profit in cash from various parties including the
appellant no. 1 for such clandestine clearance. As the appellant no. 4 was
found to have prepared the accounts indicating all such transactions, it has
been rightly concluded by the adjudicating authority that he has abetted in
removing, selling and in all such manners dealt with excisable goods on which
appropriate amount of Central Excise duty was not paid. Thus the lacts that he
had reason to believe that the goods in question were liable to confiscation
have been established

I find that the illicit transactions relating to sales of excisable goods by
appellant no. 1 reflected in diaries seized from appellant no. 4 as well as
procurement of phony invoices through appellant no. 4 have also been proved
as recoded by the adjudicating autherity in para 3.20. The seized diaries which
have been found to be authentic also contain other transactions relating to
either diversion/mis-declaration of goods or issue of phony invoices ic.
issuance of invoice without actual supply of the goods.

For committing offence of the nature discussed above, penalty under Rule 2601)
and 26(2) of CER, 2002 have been correctly imposed in the 010,

L. To justify the imposition of penalties on Appellant No, 1, 2 & 3 under
Rule 26(1) 26(2) of CER, 2002, | place reliance on the [ollowing case laws:-

(1} Ms/ S8 Alloys Products Pvt Ltd Vs CCE & ST, Ahmedabad & Bhavnagar
reported at 2014(2) ECS (201) (tri.-Ahm)
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F.No.V2/146/BVR/2017
F.No.VZ /147 /BVR/201T
F.No.VZ/1B2/BVR/2017
F.Mo.V2/252/BVR/201T

(i) M/s. Deep Twisters Pvt Lid Vs. CCE & ST Surat -II reported at 2014(4)
ECS (110} (tri.-Ahm)

12, In view of the above, | reject all the four appeals and uphold the
010,
13. syditereal & 1.2,3, T 4 0 o A ol anfteii = Py e adts # fem wwm )

The appeals filed by the appellant no. 1, 2, 3 and 4 stand disposed

al in above terms. s ""._.[k__.
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Date; 09.03.2018

By RP.AD
Ta,
1. M/s Madhav Steel (Ship Breaking Division).
Plot No. 33,Ship Breaking Yard,
Alang, District: Bhavnagar

2. Shri Jivrajbhai R Patel
Power of Attorney holder of M/=. Madhav Steel
{Ship Breaking Division).
Plot No. 33,Ship Breaking Yard,
Alang, District: Bhavnagar P T

3, Bharat Sheth, Broker
Plot No, 619,B-2, Geetha Chowk,
Jain Derasar Road,

Bhavnagar-364001

4 Shri Vinod Amarshibhai Patel, Broker,
Plot No. 20, Santosh Park Society,
Subhashnagar,

Bhavnagar-364001

EL‘IEI ;ﬂ:
1 The Chiel Commissioner of CGST, Ahmedabad Zone.
2 The Commissioner of CGST, Bhavnagar.
4 The Additional Commissioner, CGST {System), Bhavnagar.
4 The Deputy /Assistant Commissioner, CG3T, Division-Bhavnagar-2,
5. Quard File.
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