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tI y$-a .3ir*t Tirafl (order-ln-Appeal No.):

(A)

fudi6/
Date

09-o3-2017

4

g

BHV-EXCUS-OOO-APP-228-T 0-231-2017-18
snhr 6r Edrfi, / o9.03.2()1a

ilrfr 6ri Sr drts / 26.O3.2018Date of Order: Date of issue

Passed by Shrl Suresh Naudanwar, Commissioler, Central Goods and Service Tax
(Auditl, Ahmedabad.

3rfuqildr +isqr l€,/l.tre-t.s.g. (a-d.&.) Eai+ fli.r".l.rb t mar ce d-8 3fifu{ 3neer +i. .e/?.fle-

('€.4. Bai6 tq.rr.lolre * rr.+rw fr-, fr qlrr dra-sR Jnffd , i,-ff.4 aE ('d, d-ar +r @nr
vfte1, ffirqrcra +t fua yBffuq rqc,u *r qrre, #ftq r.qrq g"+:rftft-+a ti,uu Sr qrtr 3e

e 3iilria E-S *I 4$ 3rffi fi v<:t fr :rd;sr crkd mlt * s*q t 3rtrd crEort * sc fr
B-c+a fu-qrurqr t.

In pursuance to Board's Notilication No. 26l2Ol7-C.Ex.(NT) dated lT.1O.21T read
with Board's Order No. 05/2017-5T dated 16.11.2017, Shri Suresh Nandanwar,
Commissioner ,Central Goods and Service Tax (Audit), Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeaJs fiIed under Section
35 of Central Excise Act, 1944 and Section 85 of the Finance Act. 1994.

lr-{Jry1ryd IKir/ ry"ryd/ s6r{n 3rq{d, +ffiq scqc e|FF/ fdFF{, {E+ld / ilrnnrR
/ ai$tnfrr E-dRl"rq{Rfud mt"ry:nhr t qtra: 7

Arising oui of above mentioned OIO "issued by Additional/Joint/ Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot I Jamnagar / Gandhidham :

stffi O cf}qr4f 6f f,ffl lii rldf /Name & Address of the App€llants & Respondent :-

1. M/s Madhav Steel (SBDI, Plot No. 33 Ship Breakirg yard, Nang / Sosiya Dist :
Bhavnagar

2. Shri Jiwaj R Patel, Power of Attorney holder of M/s. Madhav Steel, Bhavaagar
3. Shri Bharat Seth, Broker, Plot No. 6L9, B-2, Geetha Chowk, Jain Derasat Road

Bhavnagar
4. Shri Vinod Auarshibhai Patel, Broker, plot No. 20, Santosh park Society,

Subhashuagar, Bhavnagar

Fs 3nir(J+d) t "qfud 6tt Eqtrd ffifua atfr fr ;qq+;a crfri*rft / crfufr{ur t saw
3lffa qrw 6{ srF-dr tt/
Any pe"rson aggrieved by this Order-in-Appeal may file an appeal to the appropriate authoritym the tollowlng way.

fiar tla ,t-+q IflE r|6 a? S-dr6{ 3Ttrfq ;qmfu6{q ai cfi 3{fifr. i;#q 3aqrd etffi
$Rlfrta ,1944 ffr qrtl "ssB t :irrta t'q h.d Jrftf+{q, 1994 fit ?rRr 86 * :r*rla
ffiR-a nrr6 fir dr sqifi t u
Appeal to-Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
/ Under Section 86 ofthe Pinalce Act, 1994-an appeal ties to:-

cdffior {fli{d t cqFtra €lff qrq-d Sqr sr6. }dq racr-d qta6 (ra +dr+{ 3{qHrq
;qrqlM fi frtc fi6. tE "-di6;i 2, rm. +.1IJT, ilt faFift, +t 6r"dffi qG(' l/
The special bench of Customs, Excise & Service ta,r Appellate Tribunal of West Block No. 2.
R.K. Puram. New Delhi in all matters relaLing to classificALion aj]d valuation.

::3rlgTa (3t-ff) 6T ilrqkq,tidq Tr{ lti d-cr w ritr rvrc ga.::
O/O THE COMMISSIONER (APPEALS), CENTRAL GST & EXCISf,,

E-Fi+q ad, * qr & *,?a / 2.d Ftoor, csr Bhavar,

tf 6tS fu ltg, / Race Course Ring Road, r{+4 E{iffil
{lE[i6te / RA ikot - 360 001

Email: cexa msil.comls ko

Tele Fax No. 0281 - 247795212441142

(i)



t';tJ

(ii)

(iii)

(B)

3Rtrd qftFdq 1(a) fr qdr(r arr'3{ffi t rrerqr e}c F?ff $fS S*rr e]6, #ffq 3drc er6 tti
d-drm{ lfi&'{ aqr 

^fr-6{uT^GAeq 
6r cR'{ff qtfi.q' frfeor, , ffi-A-{'aa, rrqr& er*m" 3r€rdt

3r{qqrd6- :z..rr, 6i 6I frrff aG(' U

To the West regional bench of Cusloms, Excise & Service Tax Aooellate Tribunal ICESTATI ar
2ni Floor, Bhatmali Bhawan. Asarwa Ah medabad-3800I6 in tdse of appeals oiher thari ad
mentionrjd in para- 1{a) abov<i

$fidrq flrqrfuriur t gaw srffs eFd 6{i fi frT s;fr-q rcsr{ eFiF (3rfd) G-{Jnd-&. 2001.
dr B{ff 6 + 3rilrtd C'drn'd fr(' rr} tq* pa-c +t qR yffi d c+ Hr arar qG(, I r{n fr
6q t 6q (rfi cfr +' snr, r5i rcv6 era fit drer ,qro 6r airr sitr arnqr 4qr tratf,r. rq(' s
ars qr ist +q, 5 ffi rc(r qr 50 dru tc(' irfi 3Rrrn 50 ofis 5cq t 3{frd t d *-qsr:
'1,000/- d'qt, 5,000/- 5qt 3ffdr 10,000/- qt mr frtrtfta drn al6 #r cfr TidJ-d +tr fretltd
elffi 6r tflilrd, ffid 3rfdrq ;qr{IIfum{UT *r lnsr t FETd6 {frET{ * arq fr 86fr afi
ftdG-a-o d-{ fr f6 rqm orft Wf, *6 gFFc FIRr fuqr Brar qG(' r ffid sFFc mr errrf,r;r.
d'o St rs srrcr fr d-dr arfu ildr ,sdfud 3lq-& ;qrqrftl-6{Tr 6r ensr tr?ra 6 I ppra':nfd
(Ft 3fi-t0 $ filq 3TrifiT-q{ t sr:r sool- qq(' 6r BqiRd eIffi rrffr +rar obn tl

The appeal to the Appellate Tribunal shall be frled in quadruolicare in form EA 3 / as
prescritjed under Rul'e'6 of Central Excise {Aooeal) Rulesl 2001'ald shall be accomnahii.t
against one which at least should be accbribanied bv a fee of Rs. 1.OOO/- Rs sbOO/-
RIs.l0,000i - where amount ofdurv demand / int'eresr /oefialtv /refund is uoto 5't aC-. 5 i-ii'ro
!0 Lac and _above_ 50_ Lac respecfively in the form rif cross"ed ba'nk dra{t in iavoui of Asst.
Hegrstrar ol branch ot anv nomrnated Dublic sector bank of the Dlace where the hench of anv
nonlinated public sector'bank of thi place where rhe bench'of the Tribunal is situa[ed
Applicallon made lor granl oI slay shall be accompanied bv a fee of Rs. 500/-.
3TqIdIq ;qrqltr}6{ur + sfrEi 3lllfr, tnT 3rtr}lfr{q, 1994 +I qRr 86(1i + 3rdjrd €-dr6{
lMt, 1994, t Fi{q 9(1) t ilCd Eriftd cq{ s.r.-s * drt cfun d fi sr si;afr tni rsh
€rpr Bs yrhr fi fuag 3rfd fiI rr$ d, 3{6r cfr wr fr $6rd 6t (:-+fr t t'+ qfr c-firffa
d-ff qrftr) 3t{ ildd- $- 6-q t 6fr (rfi cfr t spr, ildr Q-dr4{ fi atn ,em 6r aYrr rln arnqr
?Iqr {4t4r. $q(r 5 dTSI qi 5st 64, 5 dItI SC(r qr 50 FIrSI $q(r d6 }2rdT 50 drsl 5q(r t
srfu+-6 6 fiqer: 1,000/- rqt, 5,000/- rs$ 3Erdr 10,000/- rq$ 6T G.Ej'ftF a-qr ei6 6r cfr
+iara +tt Eqtft-d ef6 fir er{ifla, ffid 3rqreq ffr snsr S g5mr" ffi-cen t
arq t ffi afr sr&ffi-++ rt{ * d'6 rqnr art ffi;d d-6 grrrc (dr{r frqr drdr qrtsq r +kift-d
Srlrc 6r sl4irrfl, d-o fi rs snsr fr il;r qrBs il6T ,Hiifud 3i.iffrq -:qrqrE-6i!T fr Enqr Rra * r

Frrl;T 3n{ar (€t Ji"fo t R(' 3rrifra-q{ + {ItI 500/- 5q(' 6r firrtftd fle.F ,rT rrar ttrn t/

The appeal under sub section {l) o[ Seclion 86 of the Finance Act- 1994- to the AnDe]late
Tribundl Shall be flled in quadrublicate in Form S.T.5 as prescribed undei Rule 9 1'oliha
Service Tax Rules, 1994. aitd Shall be accomoalied bv a cbov of the order aooealetf hoainsi
{one ofwhich shall be cerrified copvl and stiould be hccomrialied bv a fees'6f ns. tO6ol-
where the amount of service tax & ihterest demanded & oenaltv levied of Rs. 5 l,akhs or L-s1s
Rs.50O0/- where Lhe amount of service tax & interesl demarided & oenatrv leviea lJ-ri-"-#
than five lak}ts but not exceedins Rs. Fifw Lakhs. Rs.10.000/- where'the ainount of serviii
tax & in_tereFr deryardqd & pen"al8 levied is moie than fifty Lakhs rupees. in the form of
qrossed bank drajt In lavour ol the Assistant Reqistra_r ol lhe bench 6f nominated Public
Sector -Ban k of the place where the bench oI Tri6unal is situated. / Application made loi
grarl of stav shall be accom panied bv a fee of Rs.500/ ..

(i) Cla :rftftq:+, 1994 *r qrr 86 fr Jc-rrrnit (2) aii (2A) t 3idlrd r$ *r ?rfi 3rffd, e-dr6r
fr'ffidrdf, 1994, + F-{q 9(2) r,li 9(2A) * rea frqtlta c.r{ s.r.-7 fr 6r ar vi;2fr qd Ts# snr
:+rgFa, +;f,rq rcqr{ llq $erdr 3{rT{d (3iff-"d{), i;*q r.qr{ T6 FRr crfud 3renr *r cfrqf
fldrd 6t- (r{fr il (16 cft sfrrB-d dfr qrfta) 3lti $ 

"Trd 
E?f{r s6f{fi 3flT{d 3nldr Jcl{rf,d,

iffiq r.qrs qrffit tEr6{, +t 3ifi&q ;qrqrFl.+wr +t 3fl+frd c$ 6f} 6r fr{ri a-i dre 3neri 6I
cfr ct grar fr +iET;T 6rff ilrfr I /
The appeal under sub section (2) arrd (2A) of the section 86 the Finance Act 1994, shall be
{lled in For ST.7 as prescribed under Rule 9 l2l &,9l2Al of the Service Tax Rutes, 1994 and
shall b,e accompanied_ by a copy of order of Commissioirer Central Excise or Commissroner,
Central Excise (Appeals) (one of which shall be a certified copvl and copv of lhe order oassed
by the Commissioner authorizing the Assistant Commissirjner or Debury Commissiriner oI
Central Excise/ Service Tax to {ilelhe appeal before the Appellate Tribuhal.

(ii) frar yo;, A-ffq ricq rra nti €-or+-t sr+dm crfuo{ur (Rz) h cfa 3rqnt t arq& d- *;ftq
3?rTrd afffi srfrfr{fr 1944 *r qRr 35(rEF t'3iilJrd, fr 6r ffiq gfuftcq, 1994 6r qRr 83 +
3idra edrm{ +t m an l #I 4t t, {€ 3nhr fi cfa gffiq crfumtsr fr, 3rfd 6[A srrq :;acr6
rf6/S-dr 6-{ fii4 t 10 cfrrrd (10olo). ilq }{i4 a?i drlar ffia t, ur qfrrdr, rs t-+a qatar
6arqd t, mr ryrdrd B-qr il(r. cer$ fu'1r rrT{T fi furd sqr l4'ilrA aih:rtma -+ ofti e€
rrtsscqtyfu+adl

(0

(ir)

(iii)

- ffird T6 fu'gs !]Rr + cldtrrfl ffi{ ({i. 2) afuF-+a 2014 + 3mit{ t Ti ffi $mifi-q
qrffi t $qtT kdrrti-d errra :r.S (rd 3rfid +t alaT dfi ilirrt

For an appeal to be filed before t}re CESTAT, under Sectiin 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 19q4,
an appeal aBainst this order shall lie before the Tribunal on payment of I0% o{ the dutv
demarlded where dufy or duty and penalty are in dispute, or penalty, where penalty alone is iir
dispute, provided the amount of pie-deposit payable would-be subject to a ceilirig of Rs. 10
Crores,

Under Central Excise and Service Tax, "Dutl./ Demanded" shall include :

idq rcqr( qr6 tri tdmr fi ridJrd "aiar B'q aR' e-r6" * frE erB-d t
qRr 11 * * $.=6 r5+
ffie sqr fiI fr 4$ rrkr {rfi}
ffie ;rqr ffi t ft-ffi 6 + sidra tq r+-q



I
'L)

(c)

(r)

(ii)

(iii)

(iv)

(u)

(ui)

(D)

(E)

(F)

(i) arnount determined under Section I I D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay
4PP[cation and appeals pending befbre any appellate authority prior to the cbm"mencement <if
the Finance (No.2) Act, 2014.

sr{ T{fir{ *t q-atnq rriaa:
Rewision arpH3atlon to Government of Indla:
gs 3neel fr s+ftErur qrfo+r ffifud arqd f, *;fiq r.qE ett;+ 3{fufr{ff, 1994 *r qm
35EE +'cQ[q"ct{6 fi ]iilrtd 3ftR sF{q, srnd (r.6r{. {-dfurur 3n+(a ffi+, Eif, dsr6q, {rre
f$Tr4, ai$ frB-d;drf,d ffc sr+fr, S'€-{ ar+, a$ Qs.ft- r lbool, s} fu+r .rrai orfrvr 7
A revision aDDlication lies to t}e Under Secretarv. to the Covernment of India- Revision
Application Uhit. Ministrv of Finance. Deoartmefit of Revenue. 4th Floor- .leevan Deen
Building, Parliament Stre-et. New Delhi- 1 10001 . under Sedion 35ED oI rhe' CEA f 944 iii
respect of the following case, governed by hrst proviso to sub-section (l) of Section-35B ibid:

qtr qtd t fr;S a-rgra t lrmd n. s6r fr{rfr G"fr qrd +l Effi 6rrsr} t aisr 116 t crlrm;r
i. dkra qI Fs-S #q 6,nclri qr fur fifi"u+ *isR r|6 t ffit s]-3r{ r|6 qr{rrJrd t qtird, qr E S
TsR T.6 f ?Ir sgrur d ara i sd6{q fi 4trd, f}flft an# qr fufr sig{ 116 d nrd * eFqrafi qrqfr frrt
In case of anv loss o[ soods. where the loss occurs in transit from a factorv to a warehouse or
lo another factorv or Trom one warehouse to another durine the course 6f orocessing of the
goods in a warehouse or in storage whether in a factory or in"a warehouse '

srrd + dr6{ flS-{fr rrE qI el-d 6t fura w G ard fi hMvr * rcra 6Et flrd q{ srfr rrg
iffiq Jiqr6 efffi fi q.c ft'{O h qrrd *, rt BTnd + er6r ffi {rE {r ctd 6} fu,d * * t,
t"
In case of rebate oI dutv oI excise on soods exDorted to anv countrv or territorv outside lndia
of on excisable materidl used.in the-malufatture of the-goods rihich are eiported to any
country or territory outside lndra.

qfr rflr( er6 6r sr4infr fu(r f{dr e{rrd * Erer, icrd qr slgrd 6} qro Bqi-d frqrurqr tt /
In case of gtods ext'orted outside lndia expori to Nepat or Bhutan, without payment of drity.

qfrft-qd siqld fi :;crd stffi fi tIrrdm + R(' d 5{& Aifid fs sFlF-qq (rd gs+ hBa
+drrTd t a-6d TrEzr *r ,Tf t :jk t$ yrhr * $ffi"1sq-e) i rem Faa yfuFffn (d. 2),
1998 #r qRT 109 + ronr fr{d fiI 4g iltt{q 3rerdr fiqrqlBfr cr qr qrd fr crfud fuq rR'tt/
Credit of anv dutv allowed to be utilized towards Davment of excise dutv on final Droducls
under the oiovisiSns of this Act or t}le Rules made't6ere under such order is oassed bv the
Commissioher (Appealsl on or after. the date appointed under Scc. 109 of the Finance [No.2)Act, 1998.

irn-rd Jrri{d *r d clirqi qq s@r EA-8 d, * fi +ffiq 3iqr+r rtc<6 orffsl F-+qrcifl.
2001, +' B-+r s t JidJrd-hfrft€ t, gs yrirr t {tcur +'3 qr6 fi ja-rfd 6r srtr qrft(' 

r

3qt'+a $ri(d fi srq afa $rhr s 3rq-d $rN fit s) cft-qt dd.rd ffr arfr of6a r €Er fr t;ffq
rsrc ga^ nfrB-+a- 1044 *I qRr 35-EE + iltd flqift-d lfffi 6t rrdrrdl t snq * ak qr
TR 6 # cfr +iilrd fr arff urF(rr I "
The above aoolication shall be made in duolicate in Form No. EA-8 as soecified under Rule- 9
of Central Extise (Appcals) Rules. 2001 within 3 months from the dale on which the order
soupht lo be aooedled asaiilst is communicated and shall be accomoanied bv two cooies each
of lhe OIO and Order-li-AoDea1. lt should also be accomoanied bV a cood of TR-6 Challan
evidencing payment of presLribed fee as prescribed under Section 35-EE oItEA, I 944, under
Major Head of Account.

ynftsrur 3iridd * srq ffifua Ftffua lt.q'fi 3rdwrfi frr orfr oG(' r

#tf +ia-ta FFfl air drrr sri ur rr.$ 6ff + d Fst 2o0l- 6r {rrdm fu-ql 
"rRr 

Jlk qE {id"-fr
tfi,r !i5 drtr sqd t ;qrqr d d sqs looo -/ 6r srrrdrd fu-m dRr I

The revision aDDlication shall be accomoanied tv a fee of Rs. 2OOl where the amount
involved in Rufe'es One l-ac or Iess and Rs. 1000/: where the amount'involved is more than
Rupees One Lat.

qfil rg snerr d rS rs yrhfr +r rqrder H d rca-fi rffi snter +' Rr, er6 6r errrdrf,. 3rr+rd
dr +i l+-qr Brdr qrtFi] ss azq fi di oq et fr RET +& srt t ildi # fat qefurfr nqifrq
aqlE-fiur +t t'o sTfffr qr ih-ffq sa6.rf *t ur snd-{d B-qr dldr t t / t" case, if rhe order
covers van'ous numbers of order- in Orisinal. fec for each O.l.O. should t-re oaid irr the
aforesaid marner. not withstandins the fac'1 that lhe one aDDeal to the Aooellant Trihu na I or
the one applicatioir to the Central do!t. As the case mav bel is filled to avtiitl scriptoria work if
excising Rs. 1 lakh fee of Rs. 100/- for each.

4qrgrifud anqTFrq ?re.6 3rfuG-{fr. 1975, fi Jrdsfr I t 3ffisR {d Jnhr (r4 Frrrd 3{rhr #
cfr q{ Aqttrd 6.s0 dr} 6r ilr+ffiq rIffi ftfu-c'd}r diar qrftTt / '
One coov of aoolication or O-l-O. ai the case mav he. and the order of lhe adirrdicatins
authoritri shall tiiai a iourt fee stamp oi Rs. 0.SO ad oie'scriOea unaiiScfiiaule-l ih ttrms o?
the Couit Fee Act,l975, as amended.'

fiqr rrm, +dq rflr< rra rra Q-qr+r $ffifq arqrfufiq (6rt fdfu) ffit, 1982 ,i dffia
t'E 3r& ,fl{Frd qr4-d't sl sffia rri drd M *I 3i1r e{t eqra nr+ft-a f$-qr'f,rdr tt /
Attention is also invitcd to the rules coverins these and other related matters contained in the
Customs, Excise and Service Appellate Tribulnal (Procedure) Rules, 1982-

Ta 3{q-drq crffi +} 3rq-d ErBd 6r} t siifi}d aqrqfr, hBd 3lt{ ntrfrdfr crdtrrd} + fuq
3rq-drafr idcTrrfl-q tqgr{c www.cbec.gov.in 61 trq s{ri t | /

(G)

For the elaborate- derailed and latest orovisions relatins to filins
appellate authority, the appellant may reler to the Departm"enlal we6s

of appeal- to the.higher
Ite www.cbec.gov.rn



t.No.v2lr46lBVRl2017

F .No .v2h47 lBvR/2077

F.No.v2/t82lBvR/2077

F.No.vZlzszlsvRl20LT

ORDER-IN-APPEAL

The appeals encapsulated herein below have been filed by the following

appellants against the Order-in-Original No. 53 / AC / RURAL/ BVR/ RR/ 20 1 6- 1 7

dated 09.03.2017 (henceforth, " impugned ordel') passed by the Assistant

Commissioner of Central Excise , Rural Division, Bhavnagar. (henceforth,

" adjudicating autho itgl' l.

Sr.
No

Name of the appellant Appeal No. Appellant
No.

I M/s Madhav Steel
(Ship Breaking Division).
Plot No. 33,
Ship Breaking Yard, Alang,

District: Bhavnagar

146lBVRl2Ot7 I

2 Shri Jivrajbhai R Patel

Power of Attorney holder of
M/ s. Madhav Steel
(Ship Breaking Division).
Plot No. 33,Ship Breaking Yard,
AIan District: Bhavn

t47lBvRl2017 2

Bharat Sheth, Broker
Plot No. 619 ,B-2, Geetha Chowk,
Jain Derasar Road,

Bhavnagar-364001

r82lBvRl2017 3

4 Shri Vinod Amarshibhai Patel,

Broker, Plot No. 20, Santosh Park

Society, Subhashnagar,
Bh -364001

2s2lBvRl2017 4

2. Briefly stated, the facts of the case are that a show cause notice was

issued to the four appellants mentioned above on 21.05.2013 for recovery of

central trxcise duty of Rs.47,85,8 821 -along with interest on the excisable

goods cleared by the appellaat and for imposition of penalties on the

appellants. The demand was raised on the ground that the appellant no' t had

cleared the excisable goods ciandestinely. The adjudicating authority, under

the impugned order, confirmed the demand of Central Excise duty of Rs'

47,85,8821- ald ordcred the same to be recovered from appellant no' 1 along

with interest. Penalty of Rs. 47,85,882/- was also imposed on the appellant no

1 under Section liAC of Central Excise Act,1944 read with Rule 25 of the

Central Excise Rules,2OO2. Penalties of Rs. 47,85,8821- and Rs 3,53,155/-

were also imposed on the appellant no. 2 under Rule 26(1) and 26(21 of fhe

Centrai Excise Rules,2002 respectively. Penalties of Rs. 4,11,451/- and Rs'

3,53,155/-were also imposed on the appellant no. 3 under Rule 26(1) and

(*,

1



(

F.No.v2l146lBvR/2o17

F.No.v2l147lBvR/20L7

F.No.V2/182/BvRl20L7

F.No-V2/2s2/BvR/2017

26(2J of the Central Excise Ru1es,2002 respectively whereas penalties of Rs.

20,82,7651- was imposed on the appellant no. 4 under Rule 26(1) and 26(21 ot

the Central Excise Rules,2002.

3.1 Being aggrieved by the impugned order, the appellant No. t has fi1ed

the appeal on the ground; that the adjudicating authority has passed the

impugned order without granting cross examination of the persons whose

statements have been relied upon; that demand for Central Excise duty of Rs.

1O,18,9321- on the Booking registers of the transporters is untenable in law;

that demand of Central Excise duty of Rs. 58,296/- on the Diaries recovered

from the premises of broker Bharat sheth and demand of central Excise duty

ofRs. 20,82,765/- on the Diaries/loose papers recovered from the premises of

brokers Vinod Patel and Kishor Patel is not tenable in law; that demand of

Central Excise duty of Rs. 16,25,889/- on the ground of undervaluation

based on comparison of the appellant's sale price with rates pubiished by

Messrs Major and Minor is untenable in law; that department,s case that in

respect of the invoices issued by the appellants (as mentioned in Annex

BS. 1.3 of the SCN), the goods were supplied to units other than those on

which the Invoices were raised and that cenvat credit was fraudulently

passed on to the units on whom the invoices were issued without supply of

goods to them, is untenable.

The appellant has cited number of decisions which were relied upon in their

present appeal. The appellant has also contested the charge of suppression of

facts and levy of interest and penalty.

3.2 Being aggrieved by the impugned order, the appellant No. 2 has filed

the appeal on the ground; that the adjudicating authority has passed the

impugned order without granting cross examination of the persons whose

statements have been relied upon; that demand for central Excise duty of Rs.

tO,18,9321- on the Booking registers of the transporters is untenable in law;

that demand of Central Excise duty of Rs. 58,296/- on the Diaries recovered

from the premises of broker Bharat sheth and demand of central Excise duty

of Rs. 20,82,765/- on the Diaries/loose papers recovered Irom the premises of

brokers Vinod Patel and Kishor Patel is not tenable in law; that demand of

Central Excise duty of Rs. 16,25,889/- on the ground of undervaluation

based on comparison of the appellant's sale price with rates published by

. is untenable in iaw; that department's case that in

2
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respect of the invoices issued by the appeliants (as mentioned in Annex

BS. 1.3 of the SCN), the goods were supplied to units other than those on

which the Invoices were raised and that Cenvat Credit was fraudulently

passed on to the units on whom the invoices were issued without supply of

goods to them, is untenable.

The appellant has cited number of decisions which were relied upon in their

present appeal. The appeiiant has also contested the charge of suppression of

facts and ievy of interest and penalty under Rule 26 of Central Excise Rules,

2002.

3.3 Being aggrieved by the impugned order, the appellant No. 3 has fi1ed

the appeal on the ground; that the adjudicating authority had not supplied

the relied upon documents along with show cause notice and that supplying

documents in the form of CD is nothing but 'Electrorric documents'; that the

department has alleged clandestine removal in 36 cases that where no

Central Excise invoice has been issued by the appellant no. 1 on the basis of

third party evidences without corroboralive evidences; that demand of Central

Excise duty of Rs. 16,25,889/- on the ground of undervaluation based on

inquiry conducted by the department with various formations viz. M/s. Alang

Today information Company, M/s. Steei Rates Info, Mandi Govindgarh etc';

that is not justifiable; that no charge of confiscation has been made in the

show cause notice to impose penalty under Rule 26(1); that the show cause

notice had been issued on the basis of statement made by shri Manish Patel

with regard to the use of name of the appellant no I in short name and the

decoded data by Shri Manish Patel had not been demonstrated before the

appellant no. I or Director of appellant No. 1; that the seized diaries cannot

be said as 'legal documents' to demand duty; that the angadias which have

played key role in cash transaction, have not been issued show cause notice'

The appellant has cited number of decisions which were relied upon in their

present appeal. The appellant has aiso contested the charge of suppression of

facts and levy of interest and penalty under Rule 26 of central Excise Rules,

2002.

3.4 Being aggrieved by the impugned order, the appellant No' 4 has hled

the appeal on the ground; that thc impugned order is non-speaking and non-

reasoned; adjudicating authority had not supplied the relied upon

documents (RUD) as requested at the time of personal hearing and that he

I
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has not received the soft copy of RUD along with show cause notice and the
adjudicating authority has not recorded in his findings if the soft copy was

received by him; that the adjudicating authority has passed the impugned

order without granting cross examination of shri Mahendra Rana partner of
M/s. Maruti Metal Industries whose statements have been relied upon; that
he never indulged himself in any licit activities and no such evidence was

brought by the investigating officer and also not relied and discussed in the
show cause notice.

The appellant has cited case laws which were relied upon in their present

appeal while contesting the penalty imposed under Rule 26 of central Excise

Rules,2002.

4. Subsequent to the Iiling of appeal, Board vide Order No. OS/2O|Z_

service Tax issued vide F.No. 1371 13/ 2017-service Tax dtd. 16.11.2017 has
nominated the commissioner, central Tax Audit, Ahmedabad as commissioner
(Appeals)/Appellate Authority. Accordingly, I take up a1l the four appeais for
consideration

5. A personal hearing was held on 06.02.201g, wherein shri Rahul L.
Gajera , Advocate represented the appellant no. 1 & 2 and reiterated the
grounds of both the appeals.

Appellant No. 3 was given three personal hearings on 10.01.201g,31.01.201g

and third and final hearing on 15.02.2018. But he neither appeared himself
nor any body appeared on his behatf. I note that foll0wing the principles of
natural justice, three personal hearings have aiready been given to the
appellant no. 3 . But the appelant no 3 has fa ed to turn up on alr the three
occasions. Though he was informed about the third and hnal hearing on
15.02.2018, he neither appeared nor gave any reason for non appearance
before the said hearing' I therefore proceed to decide his appeal on the basis
of the facts and records available before me.

Appellant No. 4 was represented by cA shri sarju s Mehta in the personal
hearing held on 07.03.201g wherein he filed additional
reiterated reply and all submissions made earlier.

4
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6. I have carefully gone through the appeal papers of appellant no 1 ,2 ,3

and 4. The date of receipt of the impugned order by all the four appellants and

date of filing the appeal against the said order is tabulated as under

Sr.

No

Appellant
No.

Appeal No Date of receipt
of OIO

Datc of filing
appeal against
the OIO

No. of days in
which appeal
filed under
Section 35 of
cEA,1944

I 146lBVR/2017 14 .O3.2017 15. 05.201 7 62 days

2 2 r47 lBvR/2017 \4 .O3.20 t7 15.05.2017 62 days

J tS2lBVR/2017 15.03.2017 22.O5.20t7 68 days

4 4 252lBvRl2017 t6.o3.2017 12.06.2017 88 days

From the above, it is noticed that the impugned order passed on 09.03.20li,

was received by the appellant no. 1 & 2 on 14.03.201,7 against which both

these appellants have filed appeal on 15.05.2017. I Iind that the last date of

appeai for appellant no. 1 & 2 was 13.05.2017. However, the appellant no 1 &

2 have stated that the 13.05.2017 and 14.05.2017 being non-working days (i.e

Saturday & Sunday) the appeals have been filed on the next working day

i.e.i5.05.2017 which is within the time limit prescribed by the statue in terms

of Section 10 of the General Clauses Act,1897. The Section 10 of the General

Clauses Act, 1897 is as under :-

"10. Computation of time

(1) Where, by any 12[Central Act ] or Regulation nade after the commencemetlt of this Act, any

act or proceeding is dtected or allowed to be done or taken in any Couft or office on a ceftain day

or within a prescribed period, then, if the Couft or office is closed on that day or the {ast day of the
prescribed period, the act or proceedings shall be considered as done or taken in due time if it is

done or taken on the next day afterwards on which the Couft or oftice B open:

PROVIDED that nothing in this section shall apply to any act or proceeding to which the 22lndian
Limitation Act, 1877 (15 of 1877)1, applies.

(2) This sectiotl applies a/so to all 12[Central Acts] or Regulations made on or after the fourteenth

day of January, 1887."

In view of tlle circumstances cited by the appellants, I condone the delay of

two days in the appeals filed by appellant No. 1 & 2.

Appellant No. 3 had filed the appeal on 22.05.2017 i.e. after 68 days of receipt

of impugned order. He has also filed an application for condonation for delay

wherein he has submitted that he was required to pay pre-deposit of Rs.

57,350/- but due to his weak Iinancial position, he could not make payment in

time and has made the said payment on 30.05.2017 only i.e after 76 days of

t{f

5 ->-..--)



-.. I,+!

I

F.No.v2/746/BvR/2aD

F.No.v2l747 /BvRlzorj
F.No.V2l182lBvR/20t7

F.No.vzl252/svR/20t7

receipt of impugned order. considering the reasons cited by the appellant no
3, I condone the delay and tal<e up the appeal for decision.

Appellant No. 4 had filed the appeal on 12.06.20rz i.e. arter gg days of receipt

of impugned order. He has arso filed an apprication for condonation for delay
wherein he has submitted that he was required to pay pre-deposit of Rs.

57,350/- but due to his weak financial position, he couid not mate payment in
time and has made the said payment on 30.05.2017 only i.e arter z6 days of
receipt of impugned order. After considering the reasons cited by the appellant
no. 3, I condone the delay and take up the appeal for decision.

The details of mandatory pre-deposit in respect of all the four appelrants is as

under:-

Sr.

No
Appell
ant
No.

Appeal No. Total Duty/ penatty
confirmed in the OIO
(Rs.)

Amount of pre-
deposit to be
paid paid

@7.5% of duty /
Penalty
(Rs)

Challan No.

and date

I 146lBVRl2017 Duty-47,85,882 +

Penalty- 47,85,882+
4,94,360

T=95 7 1,764

3,58,950/-
( 7.5% of dury
i.e 47,85,882)

00030 dtd.
11.05.2017

2 2 r47 lBvRl2017 Penalty- 47,85,882+
3,53,155

T=s1,39,o37

3,85,4401 -
( 7.5% of total

penalty i.e
51 to o37

00022,00031
both dtd.

11.05.2017

3 3 t82 /BVR/2Ot7 Penalty- 4,1 1,451 +

3,s3,15s+
T=7 ,64,606

s7,3s0/ -

17 .5% of
nal

51590 dtd.
30.05.2017

4 4 252 /BVRl2Or7 Penalty- 20,82,765 t,s6,207 /-
l7 .s% of
penalty )

00058 dtd.
07.06.2017

The issues which are to be decided in the appeals are as under:_

(i) whether cross examination of the persons whose statements have

been relied upon, were required to be granted by the adjudicating

authority .

(ii) whether demand for Central Excise duty of Rs. 1O,1g,932/_ on

the Booking registers of the transporters is sustainable in law;

(iii) whether demand of Central Excise duty of Rs. 5g,296l- on the

Diaries recovered from the premises of broker Bharat Sheth and

demand of Central Excise dutlr of Rs. 2O,g2,765/_ on the

Diaries/loose papers recovered from the premises of brokers

t
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Vinod Patel and Kishor Patel is tenable in law;

(iv) whether demand of Central Excise duty of Rs. 16,25,889/- on

the ground of undervaluation based on comparison of the

appeliant's sale price with rates published by Messrs Major and

Minor is tenable in law;

(v) whether department's case that in respect of the invoices issued

by the appellants, the goods were supplied to units other than

those on which the Invoices were raised and that Cenvat Credit

was fraudulently passed on to the units on whom the invoices

were issued without supply of goods to them, is tenable.

(vi) whether the notice is barred by limitation

(vii) whether levy of interest under Section 1iA of the Central Excise

Act,1944 and penalties under Section 1lAC of Central Excise

Act,7944 read with Rule 25 of the Central Excise Rules,2002 on

appellant no. 1 and penalties under Rule 26(1) and Ru1e26(2) of

said Rules imposed on appellant no. 2,3 & 4 is tenable.

7.1 The appellant no. 1 and 2 have submitted that the adjudicating

authority has not granted cross examination of persons whose statements have

been relied upon. However, I find that adjudicating authority has examined

their request for cross examination in an elaborate manner ar-rd given his

findings on the same. In compliance with the principle of natural justice all the

relied upon documents in the Show Cause Notice based on which the charges

against the noticees were proposed to be substantiated have been supplied to

them. I am of the view that there is nothing in law to say for the proceedings

before the departmental authorities the right of cross examination of

witnesses/ noticees is an inalienable right. In this context, I would like to lay

emphasis on the judgement of the Hon'ble Supreme Court in the case of

Kanungo & Co. Vs Collector of Customs, Calcutta, para 72 1974 Dec Cen-Cus

10C (SC): ECR C Cus 9O2 SC and which was followed by the Division Bench 01

of the Calcutta High Court reported in 1977 taxation 1aw Reporter 1754

wherein it was clearly observcd in paras 3 & 4 that "ight of cross-examinltion

is not necessailg a part of reasonoble opporlunity . . . euen if the appellant's

Aduocate had asked for such opportunitA ." and also in the case of Abraham v.

Additional Collector of Customs reported in Kerala Law Times page 660

wherein it has been clearly held that "right of cross-examination in the

(la
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administratiue fora in quasi-judicial proceedings is not an absolute right and it is

not enjoined upon the Departmental authorities to allor.t-t the same."

To buttress my view point on this issue, I would further like to 1ay stress on the

judgement of the Calcutta High Court in the case of Kishanlal Asarwalla v

Collector of Land Customs wherein it has been observed as

'There is a good deal of misconception on this question of the ight o/ cross-

examination os part of natural justice. Natural justice is fast becoming the most

unnatural and artificiol justice and for that confusion the Courts are no less

responsible than the litigants. Ordinarity the pinciple of natural justice is that no

man shall be a judge in his own cause ond that no man should be condemned

unheard. This latter doctrine b known as "audi alterant partem". It is on this

pinciple thot natural justtce ensures that both sides should be heard fairlg and

reasonablg. A part of this pincipte is that iJ ang reliance b placed on the

euidence or record against a person then that euidence or record must be placed

before him for his information, comment and citicism. That is atl that is meant bg

the doctine of audi alteront partem, thot no partA shoutd be condemned

unheard. No natural justice requires that there should be a kind of a formal cross-

examination. Formal cross-examination is procedural justice. It is gouerned bg

rules of euidence. It is the creation of Courts and not a part of natural justice but

of legat and stafittory justice. Nahtrat justice certainlg includes that ang

statement of a person before it is accepted against somebodg else, tlnt somebodg

else should haue an opportunitg of meeting it uhether it (sic), bg utay of

interrogation or bg tuay of comment does not matter. So long as the partg charged

has a fair and reasonable opportunitA to see, comment and citicbe the euidence,

statement or record on uhich the cttarge is being made against him the demands

and the test of nafurol justice are satisfied. Cross-examination in that sense is

not the technical cross-examination in a Court of tau in the utitness box....",

I would also like to draw support from AIR 1972 SC 2136 = 1983 (13) E.L.l.

1486 (S.C.) (Kanungo & Co. Vs Collector, Customs, Calcutta) which held as

under:-

*We mag first deal with the question of breach of natr-tral justice. On the material

on record, in our opinion, there has been no such breoch. In the shottt cause

notice issued on August 21, 1961, all the materials on u.thich the Customs

Authonties haue relied zuas set out and it was then for the appellant to giue a

suitable explanation. The complaint of the appellant now is that alt the persorLs

from uhom enquiies utere alleged to haue been made bg the authoities should

haue been produced to enable it to cross-examine them. In our opinion, tLe

,./-4)
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pinciples of natural justice do not require that in matters like this the persons

rl-tho haue gtuen infonnatton should be examined in the presence of the appellant

or should be alloued to be cross-exqmined bg them on the statements mode

before the Customs Authorities. Accordinglg ue hold that there is no force itt the

third contention of the appellant".

Thus I observe that only after examining the veracity of the evidences, the

adjudicating authority has come to a conclusion that there are sufficient

evidences to prove the evasion. It has been observed that the statements given

were voluntary as the same were not retracted later on. Further, it is not the

case of the appellants that statements are not voluntary and were recorded

under coercion or duress. Hon'ble Supreme Court in the case of CCE Mumbai

vs. M/s. Kalvert Foods India Pvt. Limited I2OII-TIOL-76-SC-CX] Iias also held

that voluntary statements made by the persons containing all the details about

the functioning of a unit, which can be only with the personal knowledge of the

respondents, couid not have been obtained through coercion or duress or

through dictation and that there is no reason as to why such statements

cannot be relied upon. I find that the adjudicating authority has thoroughly

exercised its discretion after looking into the facts and circumstantial evidences

citing various case laws and only after giving due justifications, rejected the

demald of cross examination.

7.2 The appellant no. 1 and 2 have also submitted that the entries in the

booking registers of the transporters cannot be evidence of alleged clandestine

removal by the appellants as no evidence has been gathered about the buyers

to whom the goods were allegedly supplied and wittr arry evidence of any

payment received by the appellants from the alleged buyers. The appellants

have also submitted that in case of 36 entries where there werc no invoices

(Annex TR-1.2 of SCN ) it happens that though the Broker may have booked a

vehicle, due to cancellation of orders by the buyers or for any other reasons,

the vehicle though earlier booked is not loaded with the goods from the

Appellant's plot but may go to some other plot and hence no Central Excise

invoice is issued by the appellant in respect of the vehicle so booked. Further

the entries in registers of Gujarat Maritime Board merely show that a given

vehicle had entered the Alang Shipping yard but such entries cannot be

evidence that a given vehicle was loaded at the appellant's plot because in case

of last minute cancellations of orders by the buyers or for any other reasons,

the vehicle would not be loaded from appellant's plot and may go to some other

\\q
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plot for loading. I note that the adjudicating authority has examined this

aspect and in his iindings recorded that the statements of transport operators

are supported by the entries in the Gujarat Maritime Board registers which are

further corroborated by the non-satisfactory reply given by the appellant's

power of Attorney holder, shri Jivrajbhai R Patel . Also neither the appellant

nor its power of attorney holder, Shri Jivrajbhai R Patel were able to give any

satisfactory proof regarding cancellation of trucks. Moreover, the Trip/Booking

registers are maintained by the transporters in their ordinary course of

business and Truck Number and Name of brokers mentioned in the Trip

Registers are also tallied with the details of invoices issued by the ship

breakers. Thus, authenticity of Trip/Booking Registers maintained by them

cannot be ruled out in view of its co-relation with the records of GMB, in

respect of 36 entries which have been mentioned in Trip/Booking/GMB

register, against which no corresponding invoices were issued by ship breaker.

As such vital evidences in the form of trip/booking registers, gate registers of

Gujarat Maritime Board and oral evidences of transporters lead to a

conclusion that the appellant have removed the goods in question without

issuing invoices. It is noteworthy here to mention that clandestine activity can,

at best, be established only by the circumstantial evidence and it is diflicult to

establish every link in the chain of clandestine activity without any break. I,

therefore, concur with the adjudicating authority that in respect of 36 entries,

the appellant could neither give any satisfactory explanation nor could

correlate any corresponding invoices issued by their company'

7.3 The appellant no. 1 and 2 have further raised the contention that the

diaries recovered from the brokers cannot be evidence of alleged clandestine

removal by them and that clandestine removal cannot be said to have been

established by such registers of third party without any evidence gathered

about the buyers to whom the goods were allegedly supplied and without any

evidence of any payment received by the appellants from the alleged buyers'

I lind that the adjudicating authority has examined the details of the

seized diaries from the broker Shri Bharat Sheth and after discussing the

matter at length, concluded that the details written in the diaries are fu11y

deciphered and explained by the accountant shri Manish Patel in his

\ statements, leaving no scope of any other interpretation. The accountant has

,/ / clearly explained the transactions taken place in cash or through oheque'
....)-l
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Moreover, m€my transactions contained in the records of Shri Bharat Sheth

have been duiy corroborated with the record of ship-breaking units/rolling

mills/furnace units/ traders/ transporter/ angadia or other parties. In addition

to the above, the authenticity of various transactions contained in the seized

diaries have been sufficiently proved by the investigating agency i.e. DGCEI by

way of various corroborative statements of Shri Bharat Sheth, Shri Manish

Patel, Shri Shrenik Sheth, Angadia, Transporters, Gujarat Maritime Board's

record etc.

Regarding the admissibility of third party evidence, I find that these

evidences are not merely relied upon on the face value but the same have been

either fully admitted by the concerned persons or transactions reflected therein

have been tallied with the data of a1l other stake holders. When such third

party evidences have been duly corroborated and also admitted the same

become credible enough in a court of law.

In respect of the incriminating documents recovered from Shri Vinod

Patel, the adjudicatrng authority has in his findings observed that the lorensic

analysis of storage device unearthed details of all transactions carried out by

them which further tallied with the hard records viz. personal/pocket diaries. It

has been observed that Shri Vinod Patel has not co-operated with the

investigation and gave evasive replies, however, many transactions/ entries

found corroborated with the records of the ship breaking units. In view of the

same, the adjudicating authority has rightly concluded that the transactions

reflected in seized diaries and devices are of their day-to-day business activities

of Shri Vinod Patel.

It has been noticed that the transaction reflected in diaries seized from

Shri Kishor Patel and Shri Vinod Patel also tallied with data contained in

storage device. Also many transactions contained in records seized from Shri

Kishor Patel and Shri Vinod Patel tallied with the records of ship breaking unit.

It may be relevant here to quote the Apex Court of India which while

dealing with smuggling activities and the penalty proceedings under Section

167 of the Sea Customs Act, 1878in Collector of Customs Madras & Others v

D. Bhoormall AIR i974 SC 859 obserued that many facts relating to illicit

business remain in the special or peculiar knowledge of the person concerned

in it and held thus:

1l
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". .. that the prosecution or the Department is not required to proue its case

uith mathematical precision to o demonstrable degree; for, in all human affairs

absolute certainty is a myth, and as Prof. Brett felicitously puts it - "all exactness is

a fake". El Dorado of absolute proof being unattainable, the law accepts for it,
probability as a uorking subshtute in this work-a-day world. The law does not

require the prosecution to proue the impossible. AII that it requires is the

establishment of such a degree of probability that a pmdent man maA, on its basis,

belieue in the eistence of the fact in issue. Thus, legal proof is not necessarily

perfect proof; often it is nothing more than a prudent man's estimate as to the

probabilities of the case......" (Emphasrs supplied)

In light of the above and considering the fact that extensive investigation

have been carried out by DGCEI which consisted of detailed and discreet

inquiry with all stake holders viz. Brokers, Transporters, Angadias, GMB

Authorities etc, of the case, the entries found in the documents/diaries/devices

recovered from Shri Kishor Patel and Shri Vinod Patel are found to be

authentic and hence the duty has been correctly confirmed on such

clandestine clearances.

7 .4 During the course of investigations, it was revealed that in many

cases, the price mentioned in the invoices issued by the appellart were far

below the actual value market value prevailing at the relevant time. Hence to

arrive at the correct price value, DGCEI had approached various market

research agencies involved in compiling the daily prices of steei products

including M / s. Major & Minor. It was observed that Brokers/ Ship

Breakers/Buyers take the reference to the price quoted by such agency.

DGCEI had taken into account the variation of (+ l-2o/ol as acceptable. However,

if the price is less than 2Vo, then it is reasonable to believe that the same was

on account of undervaluation and hence the duty short paid is rightly

recoverable from the appellant.

7.5 The appellant no. 1 and 2 have put forward a plea that the

department's stand that goods were supplied to units other than those on

which the Invoices were raised and that Cenvat Credit was fraudulently passed

on to the units on whom the invoices were issued without supply of goods to

them is untenable. It is also submitted that the allegation of fraudulent passing

on of Cenvat credit is based merely on diaries of third party which

12

ot be



F.No.\l2l L46lBv Rl 2017

t.No.vzl 747 /BvF,l 2017

F.No.v2/782lBvR/20!7

F.No.v2lzszlBvRl2077

relied upon. However, the adjudicating authority has critically examined this

issue wherein he has given his findings on the seized diaries of Shri Bharat

Sheth. The accountant Shri Manish Patel had deposed that whenever name of

two units/parties are written in seized diaries in a fashion that second name is

mentioned in bracket, the material was supplied to rolling mill units and sales

invoices were given to furnace units/traders in such transactions. On

examination of transactions written in seized diaty, it has been observed that

the entries relating to issuance of only invoices, i.e the transactions in respect

of units/parties written in bracket co-relate with the sales records of

respective ship-breaking units in respect of particulars viz. weight, date, price

etc except description of the goods. The transactions regarding diversion of

goods have been found to be self corroborative with the records of ship

breaking unit itself and hence I find that the adjudicating authority has drawn

the right conclusion in his findings on this issue.

7 .6 As far as issue of limitation of demand is concerned, I find that the

fact that the investigating agency i.e. DGCEI has been able to prove beyond

doubt that ttre appellant had indulged in clandestine removal of excisable

goods with an intent to evade payment of duty. This act of deliberate defiance

of law has to be reprimanded. I, therefore find that extended period has been

correctly invoked for demand of Central Excise duty.

The Honble Supreme Court in the case of Commissioner of C. Ex., Aurangabad

Versus Bajaj Auto Ltd - 2O1O (260) E.L.T. i7 (S.C.) - has hetd:

I

472, Section 11A of the Act empouers the central excise offtcer to initiate
proceedings where duty has not been leuied or short leuied utithin six
months from the releuant date. But tle prouiso to Section 11A(1), prouides
on ertended peiod of limitation prouided the dutg is not leuied or paid or
which hos been short-leuied or short-paid or erroneousty refunded, if there
is fraud, collusion or ang wilful mis-statement or suppression of focts, or
contrauention of any of the prouisions of this Act or of the rules made
thereunder utith intent to euade pdAment of duty. The extended peiod so
prouided is of fiue years instead of six montts. Since the prouiso ertends
the peiod of limitation from six monttLs to fiue gears, it needs to be
construed stictlg. The initial burden is on the deDatlment to D
situation uisualized bu the orouiso existed. But the burden shi

roue that the
on the

assessee once the departrnent is able to oroduce mateial to show that the
aDoelldnt is ouiltu of anu of those situati ons uisualbed in tlrc Section.'

In this case also I find that the department has been able to bring on record

that the appellant had adopted unlawful means to evade central excise duty.
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Therefore, I find that the extended period for demand of Central Excise duty

not paid, is rightly invoked in this case.

7.7 The appellant no. t has submitted that as duty demand is liabie to be

set aside, the interest and penalties are also liable to be set aside. It is obvious

that payment of duty after the due date is required to be paid along with

interest at applicable rate under the provisions of erstwhile Section 11AB/ 11AA

of the Central Excise Act. As the appeilant has failed to pay duty by the

prescribed date, they have been correctly held liable to pay interest on the

confirmed duty. I also find that by acting in the manner as above, the said

appellant has clandestinely removed goods with an intent to evade payment of

duty and thus have rendered themselves liable for penal action under Section

i 1AC of central Excise Act, 1944 read !\rith Rule 25 0f the central Excise

Rules, 2O02 and accordingly the penaity has been rightly imposed by the

adjudicatin g authoritY.

8. The appellant no. 2 has submitted that since the demand for duty is

liable to be set aside , penalties imposed on him is aiso liable to be set aside. He

has further submitted that there is no admission of any clandestine removal or

under valuation or passing on of wrong cenvat credit. It is also submitted that

no goods have been heid to be liable for confiscation and that the said Rule 26

has no application. Regarding the imposition of penalty under Rule 26(2\ ' he

has contended that there is no finding in the scN as to how penalty under

Rule 26(2) is imposable'

However I find that before imposing penalty under sub Rule (1) and (2) of Rule

26 of Central Excise Rules, 2oo2 in the olo, the adjudicating authority has

duly examined the role played by shri Jivrajbhai R Patel i.e appeilant no 2.

From the statements of various stake holders as weli as evidences gathered by

the DGCEI, the acts of omission and commission of appellant no. 2 have been

substantiated beyond doubt. It has been recorded at pafa 3.30 of the olo that

during the recording of his statement, appellant no. 2 was confronted with the

evidences collected by the DGCEI regarding issuance of phony invoices or

clandestine removal of plates, which has not been denied by him. The appellant

no 2 has not given any satisfactory explanation to the evidences of clandestine

removal placed before him in his statement. From the scrutiny of the all such

evidences, the adjudicating authoriry has come to conclusion

14
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Jivrajbhai R Patel, power of attorney holder of M/s. Madhav Steer has been

instrumental in activities related to manufacturing, storing, depositing,

removing, selling of excisable goods on which central Excise duty was not paid.

It has also been observed by the adjudicating authority that the appeilant no 2

had reasons to believe that the goods in question were liable for confiscation

and even then he engaged himself in dealing with such goods thereby

contravening the provisions of the Act and Rules framed thereunder. It has

also been established by the investigating agency that appellant no. 2 was the

person who has passed on required instructions for loading and dispatch of the

consignments or issue of only invoices without actually supplying the goods to

facilitate the consignee units to avail cenvat credit fraudulently. I find that for

such offences, the penalties under Rule 26(1) and (2) have been justified in the

oto.

9. The appellant no. 3 has submitted, that no goods have been held to be

liable lor confiscation and that he was not present at the time of removal of

goods clandestinely. It is further submitted that no investigation was extended

to the end of buyers and that the seized diaries cannot be 'legal document, to

demand duty. Regarding the imposition of penalty under Rule 26(2), he has

contended that there is no finding in the SCN as to how penalty under Rule

26(2) is imposable.

I find that the adjudicating authority has examined the role played by the

appellant no. 3 at length. It was found that the excisable goods was cleared

illicitly by appellant no. 1 on cash basis to their different buyers through

appellalt No. 3 who is the person involved in cash transactions in respect of

amount receivable to the appellant no. 1 either directiy or through angadias. It
was also revealed that appeilant no. 3 has dealt with the cash amount with

various stake holders viz. ship breaking units and/or buyers of goods, either

directly or through angadias i.e. receipt of cash amount from buyers against

clandestine removal of excisable goods and making cash payment to the

appellant no. 1. It has been proved by the DGCEI that appellant no. t has

made clandestine removal of excisable goods, paid brokerage/commission on

this account, given huge cash amount to ship breaking units through appellant

No. 3 or angadias. on the basis of the investigations, the adjudicating authority

had come to a conclusion that the illicit transactions relating to sales of

excisable goods by appellant no. 1 reflected in diaries from appellant no. 3
either directly or by way of phony invoices to other parties through appellant

t at
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No'3areprovedSuffiCiently.Thusthefindingsofadjudicatingaut}rorityfor

imposing the penalty on appellant no' 3 under 26(i) and 26121 of CER' 2002 is

justified.

10. The appellant No. 4 has submitted that he had requested for supplying

relied upon documents but was not provided the same' He had received so

many notices and that he has no time from his routine work to check every

paper. He has also submitted that he had not received the soft copy of RUD' He

hasfurthersubmittedthathehadrequestedforcrossexaminationofShri

Mahendra Rana, Partner of M/s' Maruti Metal Industries whose statement has

been relied upon but was not entertained by the adjudicating authority'

Further, the ship breaker from whom it is aileged that the appellant have

concerned himself with goods in question have not admitted to this fact nor

any documentary evidence suggest that he was involved in clandestine removal

of any such goods. It is submitted that any person to be penalized under the

Rule 26(i) has to be shown to have knowledge that goods have been held to be

liable for confiscation.

I find that the adjudicating authority has discussed about the supply of relied

upon documents to the appellant no' 4 in para 3' 10 and 3' 1 1 of OIO' It is

forthcoming from the facts that show cause notice was issued on 20'05'20i3

whereas the appellant had requested for relied upon documents at the time of

personal hearing before the adjudicating authority which was held on

20.72.2016 i.e after a gap of more than three and half years . in the show

cause notice, it has been categorically mentioned that if the noticee desire to

have inspection of any of the records relied upon or to take photocopies thereof,

he may apply for the same within 15 days of receipt of the notice' Hence' it was

incumbent on the part of the appellant to come forward and participate in the

adjudication proceedings and seek any document required to defend his case

immediately on receipt of show cause notice. But he did not bother to get any

document within the time given in the notice nor requested for the same even

atthetimeofseekingadjournmentsforpersonalhearing.Suchacasual

approachoftheappellanttowardstheadjudicatingproceedingsisalsoevident

from his own submission that he has received so m€rny notices and that he has

notimefromhisroutineworktocheckeverypaper.Ithasalsobeenrecorded

by the adjudicating authority that he never cooperated with the investigation.

From this I lind that the appellant had
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participate in the adjudicating proceedings. Hence I agree with the {indings

given on this account by the adjudicating authority.

Regarding the request for cross examination of the persons whose statement

has been relied upon, the plea by appellant no.4 being same as that of

appellant no. I & 2, my findings at para 7. 1 are applicable here also and hence

I do not repeat the same.

The role of the appellant no. 4 has been examined in detail by the

adjudicating authority at para 3.40 of the impugned order wherein it was found

that the excisable goods were cleared illicitly by the appellant No. 1 on cash

basis to their different buyers through appellant No. 4 who was involved in

cash transactions in respect of amount receivable to appellant no. 1. It has aiso

been found that appellant also dealt with the cash amount with various stake

holders viz. ship breaking units and /or buyers of the goods, received

brokerage/ commission or profit in cash from various parties including the

appellant no. I for such clandestine clearance. As the appellant no. 4 was

found to have prepared the accounts indicating all such transactions, it has

been rightly concluded by the adjudicating authority that he has abetted in
removing, selling and in all such manners dealt with excisable goods on which

appropriate amount of central Excise duty was not paid. Thus the facts that he

had reason to believe that the goods in question were liable to conliscation

have been established

I find that the illicit transactions relating to sales of excisable goods by

appellant no. 1 reflected in diaries seized from appellant no. 4 as well as

procurement of phony invoices through appellant no. 4 have also been proved

as recoded by the adjudicating authority in para 3.20. The seized diaries which

have been found to be authentic also contain other transactions relating to
either diversion/ mis-declaration of goods or issue of phony invoices i.e.

issuance of invoice without actual supply of the goods.

For committing offence of the nature discussed above, penalt5r under Rule 26(1)

and 26(21of CER, 2002 have been correctly imposed in the OIO.

11. To justify the imposition of penalties on Appellant No. 1, 2 & 3 under
Rule26(1) 26(2) of CER, 2OO2,I place reliance on the following case laws:_

(i) Ms/ SS Alloys Products F\,t Ltd Vs CCE & ST, Ahmedabad & Bhavnagar

reported at 2014(21 ECS (201) (tri.-Ahm)

77
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(ii) M/s. DeeP Twisters Pvt Ltd Vs

ECS (110)(tri.-Ahm)

F.No.V2l146/BVR/2017

F.No.vZlT4T lBuRlZOtT

F.No.V2l182/BVR/2017

t.No.v2l252lBvRl20t7

CCE & ST Surat -II reported at 2Ol4(41

1$n
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Date: 09.03.2018

In view of the above, I reject all the four appea-ls and uphold the

qM ri r,z,r, t,ti 4 Em <d d Ti qfl dt or fi q-fi il sq-t-ft dfl b I ft qr qrdl B t

The appeals filed by the appellant no . l, 2, g and 4 stand disPosed

13.

of in above terms'

BvR P.A.D

To,

,r8

a

1. M/s Madhav Steel (Ship Breaking Division)'

Plot No. 33,ShiP Breaking Yard,

Alang, District: Bhavnagar

Shri Jivrajbhai R Patel
po*"t of etto*ey holder of M/ s' Madhav Steel

(Ship Breaking Division).

i,lot-No. 33,ShiP Breaking Yard,

Alang, District: Bhavnagar

3. Bharat Sheth, Broker

Plot No. 6tg,B-2, Geetha Chowk,

Jain Derasar Road,

Bhavnagar-364001

in E1

t)

':. - --/,?-'./i.,qI,;,

4. Shri Vinod Amarshibhai Patel, Broker'

Plot No. 20, Santosh Park SocietY,

Subhashnagar,
Bhavnagar-3640O I

Copv to:
-fit 

" 
Cfti"f Commissioner of CGST, Ahmedabad Zone'

2.The Commissioner of CGST, Bhavnagar'

3.The Additional Commissioner, CGST (System)' Bhavnagar'

4.The Deputy/ Assistant Commissioner' CGST' Division-Bhavnagat2'

5. Guard File.
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