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Tfirr +dc, 3rgf,d (3rfi-tr), {rn-+tc -{nr qrkd /
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

]rr{ 3n-.{€/ sgfr 3rgfi/ flrTff/ s6r{fi 3rrgrd, nfrq riqrq ?rd$/ +qF{, Tfr+ic / dr{frrR I qi0rrmr Eam lq{frEr f,rt
{d lnen t qB-fl: /

Arising out of above mentioned OIO issued by AddilionauJoint/Deputy/Assistant Commissioner, Central Excase / Service Tax,

Rajkol / Jamnagar / Gandhidham :

3.lffi & cffi +r arq qzi rkfi /Name&Address of the Appellants & Respondenr :-

M/s Keshodwala Foods,Plot No. 305 GIDC Udhyognagar Veraval, Dist : Gir Somnath

362 269,

ss 3niyr($qlo + eqfua afi dqfu ffifud dt* d jeTff erQr6rfr I wfufiq i FEIT 3rffd arq{ 6{ s{di' tt/
Any person aggrieved by this Ordeain-Appeal may file an "appeal to the appropriate authority in the following way.

(A) fffrr rJq ,iffiq J?cE fla rd-i-drF{ Jrffic flAEayr_ +' cfr .]r{tf,, *dq rsr{ T6 3rfuF.ce .1944 +I rrRr 358 *
nT4a-!ri km ffifrqn:1gs4 Sr qm 86 & 3ia,tf, ffifud rld Sl dr sng t t/ -

Appeal to Cusloms, Excise & Se.vice Tax Appellate T bunal under Section 358 of CEA, 1944 / Ljnder Section 86 of the
Finance Act, 1994 an appeal lies to:,

Tdf4rur {flrFd t EEHrd rrft TrF drffr T6, 6-drq rerrd T6 r,ri i-dEr }ffiq arqlfufi{ur ff E*c {16, tE dd i
2, ]lr. +. q{r. ae frr"fr. +l fr Bri srfrq tt- '

tfre speciaibench of Cusloms. Excise & Service Tax Appellate Tribunal of Wesl Block No. 2, RK. Puram, New Delhi in all
matters relating to classification and valuation.

ic{tr cflid{ 1(a) ,i {drq rrr'3{qtdi + ri{rdr erq qrt ffi- frfl rF6, *-fu rsrc et6 !-{ i-drFr JIffi{ a.qrfuF{vr
(fr?te) el ce{ff 8tfrq fff561 . affia ra {E.{r& rrr; 3rrdi ]|6FdrERi. 3(.ott +l fI JrS qrfiq ri

To the West regional bench of Customs, Excise & Service Tax Appellale Tribunal (CESTAT) at,2'dFloot, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals olher than as menlioned in para- 1(a) above

sorfrq arcrtuF{ur + Ffffi Jrfi-f, tr++-a +r} * ft(, s*q r.ctd ?-rd4 (J{rd) lM, 2OOI, * frqff 6 + ti ria h?nft-a lfir
rr4 enr tA-3 6t qR cfu C ai i+tr lrar 

"reo 
r g*e * aq t 6; r.fi cfr + flr.r, n6r rsrq er6 a'aia .ord # ai-

Jtr ernqr rrqr T-Cr,II. Tct 5 drq qr f,,I€ Eic. 5 .rrg rq\, aI 50 nlrq rc(' irs 3{:rdr 50 arg rcq t- Jfufi t i Frrgr: 1.000/-
Fcq. 5.000/- Fqt 3Irrdr 10.000/- xqq 6' B?r4fof, rrnr rla €r cF {iTra 6{t Btriffa eF+ Fr elrrati, €ifud 3{ffia
arqrfu+rsr ff qrsr + s6rqo rilsen t arE t fr'-t'r s sfrB-dfi st{ t i-fi 6drtl d,rti ffid *+ srEz +am f6qr arar qlAq 

r

FEfu'-d gIF{ 6r lrJrara. }+ S r{T arRqr t Ftdr qrfFr. T6r irifuf, 3r+drq alqrtrfrrur Er ?rrsT frrd t r ena. ier (€ :6i +
frs 3rr}.fr-qr *'Flq 5O0l {qr' 4T FIt ft- flF sfir Frrr. E}ar t/

The appeal to the Appellale Tribunal shall b€ filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at leasl should be accompanied by a fee of Rs.
1,0001 Rs.50001, Rs.10,000/- where amounl of duty demand/interesrpenalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respeclively in the form of crossed bank draft in favour of Assl. Registrar of branch of any nominated pubtic
sectol bank oI the place where lhe bench oI any nominated public sector bank o, the place where the bench of the Tribunal
is situated. Application made for grant of stiay shall be accompanied by a lee oI Rs. 5001.

rffiq "q-qlR-+!q + gIirr .}r{ld Ffa sfuF-re, t994 & rrEr 86(1) & 3dd t-{rF{ ffit t994. + Firy 9r1) ;}. .rfi
Adfra cri S I -5 ,i Er{ cffi * fi dr Es-rfi r'd r€+ qrrr BF inarr a fas xffd ff ?rS d, r{r& cfi qrq d. €-nrd fit
t5nli i (.6 cfr TFrfrId drfr qrfFr) jfu af,i * 6F t 6E ('4 cFi * qFr, Tfl d-cr6r A rYrr ,qrq 6t aY"rr :tr arnqr zrqr

{mar, dqr, 5 drs qr rE$ Ffl, 5 drs rqq qr 50 drs dc(r -F lrfin S0 qlg {cq t 3lfufi f a} fielr: 1,000i_ Tc-}, 5,000/,
irq JnrEr 10.000/- sqd 4r Frrift-d qar q-e ft oF TiEra Eil I FErtfl-i elE 6r {4irr , siifuf, 3{fr&q .-qrfu6{ur *r en@r fi
s6q+ rfrsel{ fi rfr t F+.S !ff flrdffi efi + fn -dEr drlr M+a +6 f,qr qiT{r fuqr 

"nnr 
qrlds I ridfud sE 6r ,i4?n .

&+ fr Ts erRfl d' drdl qIfF(' TET €iifue y$&, arqrfufrsr Ar rE€[ Rri F I Erna 3nafl {C }i-}0 + frs ni*ca-er * s,rr
500/, rc'q 6r ffqiflf, Effi qr 6rdr 6trn li

The appeal under sub section (1) of Seclion 86 of lhe Finance Acl, 1994, to the Appellale Tribunat Shall be filed in
quadruplicale in Form S.T.5 as presc.ibed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of lhe order appealed againsl (one o{ which shall be cerlified copy) and should be accompanied by a fees of Rs.
10001 where lhe amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.500Ol where the
amounl of service lax & inlerest demanded & penally levied is more lhan five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.'10,000/- where lhe amounl of service lax & inlerest demanded & penatty tevied is more lhan fifty Lakhs rupees. in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is siluated. / Applicalion made for granl of stay shall be accompanied by a fee of Rs.50O/-.
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fr.-a:rftfrq.q, 1994 6r qRr 86 dir 3c-qm3$ (2) (ii (2A) *',3i44-{ rt Sr rrs 3{frd, d-drlir Fq}?rdt, 1994, ai frq.E 9(2) c{
g,)lr * -* n+m "* 

s.T.-7 a fr - qfi.rft * 5{t srr, }rg€, iE&q t4r6 T6 3nrdr IEF (3r+f,)' +-Hrq 5;cr{ T6
r+r, o,nra sreq fi qfiici tr{rF +,t (3- f s r.+ ca g-srFi-a dr$ Erf6o 3lt{ 3Esfl aERr * ,* 3{:rd[ lc,gsa. +-;grq

;ra !I6i i"". *i :r+&q ;qrqrdrq +i :nica aJ nri ar Bdlr ti Erd 3flAlr fi qfr s qF{ d dTtn 6{fr 6t'fr I /

The ap'peal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed

under Rule I (2) & 9(2A) of the SeNice Tax Rules, 1994 and shall be accompanied by a copy of order ol Commissioner

centralExciseorcommissioner,centra|Excise(Appeals)(oneofwhichshallbeacertifiedcopy)andcopyoftheorder
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Cenlral Excise/ Service Tax

io file the appeal before lhe Appellate Tribunal.

fi'sr ?16 tdq rsrd ?rffi (.d trqr6{ 3rfrfrq qIe6{DT (s€l-d) + cfr xoiii + Fr4-J i Ardtq 
'frld 

g6 1"ft?4F 1944 -*I

qm a'scs + lrr+a ai h Bdrq 3roft{ff. 1994 fI rrEr 83 6 liarta d-dr6{ 6r 
'i 

aq 6t rr5 H' 5s 3na{ + cra }qrdr4

ot*o{gr t l+a +It €Eq 5nE ?|6,4trdr 6{ xFr + 10 cfilr {10q"). TE ai"r lri gflhr fd-crffrd t' qr 
Rrar' Td F{d gatdr

fronfa t, - trrdrd lfrcr an'. qrd'fu Fs qr{l fi ]i +a Fr l$ "ri are 3ldB-a tq {rfir (s 6i-E 5cs t }fir}6 a Ell

" idrq 5fl4 T6 vd +4F{ } lia4a 'ni'T 16(' Itq gia' d frF srfi-f, t
(i) trRr 114+3iTrti{{ff
(i') Sdi( rrr *r * r( zraa ofir

iiiit dte asr M i frqff 6 + 3rf,rh Aq r5{
I *A *t * {s !fiT i cl{ql4 ffil-q $' 2) 3ltufi{n 2014 * 3ni t T+ E;fr sql-&q crF)-trrt i FqF tuqRr'tirir

rFlfr r.S \ra 3lfr{ *t dr{;rfi drnl/

For an appeal to be filed before the CESTAT, under Section 35F of the central Excise Act, 1944 which is also mad€

applicalte io service Tax under section g3 of lhe Finance Act, 1994, an appeal against lhis order shall lie before the Tribunal

on'paymentofl0%ofthedutydemandedwheredutyordutyandpenaltyareindispute,orpenalty,wherepenaltyaloneisin
disput;, provided the amount of pre_deposil payable would be subject to a ceiling of Rs 10 Crores'

Under Central Excise and Service Tax, 'Duty Demanded" shall include :

(i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;

(iiD amount payable uncler Rule 6 of the Cenvat Credit Rules

- provijea fr.rrttrer that lhe provisions of this Section shall nol apply to the stay application and appeals pending before

any appellale authority prior lo the commencement of the Finance (No2) Act, 2014'

f;rad g{6R dI EitFq xri6a :

R.vislon sDolic;tion to Govemm.nt of lndis:

H'l;l$ "#'ffi'ffi-ffi;i,*ir f. +&q sicrd ?.16 lrFjfr{F tes4 6r !'IrT 35EE 6 clrn rr'.++ t rrJra :r+r

sftr{, sr* t'T6F. T,.t*sr }rr6-.d g+-. i# frff ffi,-ftil dri ECa d*d A! ru-d. d.d *r,i, d+ tFdr-110001. +}

lfiqr drar qrG(t / -

I i.Gio, 
"ipii"uti"" 

lies 1o lhe under secretary, to the covemment of tndia,.Revision Application unil, Minislry^of finance,

ii"p"|.t."m-ii n"r""r", +t Fbor, Jee;; D;;p Buitding, partiament streer,. New Delhi-110001, under seclion 35EE ol the

ciii isa+ in respect of lhe following case governed by fi;l proviso lo sub-section (1) of Section'3sB ibid:

fi rrd h ffi.Trgri e nrFd t. rO fafia ffi xrq qit E"dl flrErt t SrsR ?ra * qrrJrFa & et{r cr Gdl 3rFr 6r{tlri qr

li,T ffi r.u, iiER- r_," t fft * ar or.#'i at".- ; ffir ;"rr G li qr r# t ara t q+iqrsr t at{rd. Ps;dl +I{sri T

ffi riqrr rrf i Erd * 6fi4 +' ,Ii.Id sll
ii l'"li i !1, 

'il" "i 
gtol;, *t 

"," 
it 

" 
toss occurs in transil fiom a factory to a warehouse or to another factory or ftom one

warehouse to another during tn" 
"ourr" 

ot-pro."iaing of lhe goods in a wirehouse or in storage whether in a factory or in a

$Ire * arr.r Edt {rE qr qh 4t fiqta Ft tF Fr fi fr#ror F wr-fi 6i+ Frd E{ }rft rrs +drq Tflra ?rna' A F (lti') +

rrra *. ir nrra + er6{ E"s TB a ah d Ma 81 441 tsl i

ln case of rebate of duty of excise on gooos eiported to iny .orntry or territory 
.oulside 

lndia of on excisable malerial used in

iL-**ri"a*" "rtt" ioods which ati"'pott"d to any counlry or lenrlory outside lndia'

,F T;qrE 116 ar +prrra ftr Bal fl'rfa s Er6{, 'tcrdT 
qr {E!c +t mE Fdrd Bcr fifi tl /

r"i""" ottooO".ipon"d out.ide lndia export lo Nepal oi Bhulal wthout payment of dulY'

qaft-fi ricr 6 rflrd,r e-tdr + trran t fro 3i 5-{A a'&. 5s gfufrfl rE {5+ tri}a $aqr* + 
'fFd 

rra-6t T* t:nt N

ireu at yrqq (3rffl +-eidrrr a-a 1116#' iJ 
"il rids '6'.fr-iiis * aern Fo. sr 4+ {I'rq v.rqr qn'4frtu q{ qr dld a

qrf.d fuq' 4t tu
ii"lir'"i 

""v 
irrv a owed to be utitized towards payment of excise duty on final nroducis under the Dlovisions ot lhis Act or

rhe Rutes made there under sucn oroer iI plslea"'dv il" a;;;.i";;i lAppeals) on or after. the daie appointed under sec'

109 of the Finance iNo.2) Act, 1998.

iqrtfi 3rri{ fr d cfrqi cE{ TIqn EA-8 f, Er +-+q sccq ?Fa (3rfiiq) 1M ?001' + fi{{ I + 3rf,rtJ EfffrE A'

5s3lr{n+{itcqi 3 cr6 * r-,1- -"o# 
-;,B" 

i ii-; :na-aa' * -ertr_ 
qn y*gr a .r{drd 3nerr *r d cfrqr t'{f nr srfr

?rB.,r €r.r fI id{ r;crd r-* ,n ar* 
-lloi $t'*' ii-it"f #" atmti 5* a mra'tr + flrs t +{ c{ IR-6 st qfr

strrd fi 3ifr qGql /

The above applicalion shall be made in duplicate rn Form No' EA_s. as specified under Rule g of Central Excise (Appeals)

Rules,2OOt within 3 monlhs trom tne date in whrch lhe order sought to be appealed aqainsl is communicated and shall he

accompanied by two copres eacn or rnetjd'al oro"i-r*npp".r. ti_srrou]a-also be accompanied by a copy ol rR-6 challan

;;;;;;-;";;""i"i prescribed fee 
"" 

pi"it'iu"a uno"|. Se;ion 35-EE of cEA' 1944 under Maior Head ol Accounr'

qntursr 3ni6 + m{ ffifuf, eruift-a ?|e AI 3rdtrrit 4r dffi qlfdq I .
**i ea,a rrq r'6 dig sci * t* #'faH"ii1i "iiffi''a* orc :itr ct dd'a rrF r'6 arq tqi t ara tj d

sqS tOoO -i 6r ryrdrf ft-ql 3rq I

TherevislonaoolicationshallbeaccompanledbyaleeotRs,2oo/.wheretheamounlinvolvedlnRupeesonelacollcss
,no n. 1OOOI- *n"t" the amounl involved is more lhan Rupees one Lac

qfe 5s 3nerr fr 6l {d 3 i?n 6r sflrdq t at -q6 {{^}re!I i f{" tjri-ry 3q+fi 64 t l+.qr Brdr aftil Fs atz }

aH Es s Ar ltrsr ca 6rn e cr* + rd!" qrndrF lh&q rqrft-+'q # r'+ lfira qt e'dq sc+r' qn !-5 3{r}da l6qr .irar e r i

i;""5*:;;" ;;;";-;o,.i" u"nor. 
"rrnLi.'ii "iar,- 

i" orisinar, fee for each o.l.o. should be paid in the aforesaid manner,

not withstanding the fact that tn" on" up'p-"i-f io it,e-npp"ttani fnOrnal or lhe. one application to the Central Govl- As the case

ffiy''#, i; fij]ei io-"r-oia t"tiptoiiu work if excrsing Rs 1 lakh fee of Rs' 100/- for each'

TqEilifud a.rqrfrq ?|s $Fli*{ff' 1975, t lrdqdl-l * r.d€R {d 3lran !d FFrfr 3flalr fr cfr w Flift-d' 6 50 6'rt fi

arqraq 916 ftG"a d+n 6\ar qrB(l /

fi" i"rr-ij Jipit-"i'|" Ji o i.o 
"t 

the case may be and lhe order of the-adjudicating aulhoritv shall bear a courl fee stamp

"'i'n.. 
6.!o 

""'ri*.criued 
Under sctreduie-t in ter;s ol the coufl Fee Act'1975' as amended'

dEr era Hlq 
'flr{ 

IIFF lrd €-4F{ 3rQr&q arqrQf{vr (61+ ER) fr{sr{s' 1982 d sffrd !-d 3ra riaftri {rffri a}

;E;r#-".i;.i ffi d vt en .zra 3rm+d B,qI srar tl / Fr.ie. end se
Aflention is also invited to lhe ,ut". 

"oioing'ih"a" 
and;ther related matlers contained in lhe Customs, Excise and Service

Appellate Tribunal (Procedure) Rules, 1982'

lEq ]T6-ftq cterfift 4t 3{ta ara-o Fai t itiftd aqrqa' Faqa 3*{ Ard'rF srcirrJi t fa\'' }qal?fr fierrrtq iffiAs

r,tww.cbec.qov.in d a€ {6i B l/
For the elaborate, detailed and tatest prcvisions relating to filing of appeal to the higher app€llaie authority' the appellanl may

refer to the Deparlmental website www'cbec gov in
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Appeat No: Vzl i 70/BVR/20'17

:: ORDER-IN-APPEAL::

M/s Keshodwata Foods, Ptot No. 305, GIDC Udhyognagar, Veraval 362269,

Dist., Gir-Somnath hotding Service Tax Registration No. AADFK6651QST001

(hereinafter referred to as "the appettant") for providing Taxabte Services of

'Business Auxitiary Services and Goods Transport Agency Services' fited appeal

against Order-ln-Origina[ No. ACIJND/22/2017 dated 20.03.2017 (hereinafter

referred to as "the impugned order") passed by the Assistant Commissioner,

Central Excise Division, Junagadh (hereinafter referred to as "the lower

adjudicating authority")

2. The appettant was required to fite ST-3 returns w.e.f. 01.04.2006 for

Hatf Year ending Aprit to September on or before 25th October and for Hatf Year

ending October to March on or before 25th Aprit or the date prescribed by the

Government. lt was found that the appettant had not fited ST-3 returns during

Financial Year 2006-07 lo 2013-14 as detaited in the Show Cause Notice and

never disc[osed reason for non fiLing of the 5T-3 returns to the department.

2,1 The Superintendent, Service Tax Range, Junagadh vide letter dated

01.09.2015 catled for information Category wise service provided atong with

consideration received during 2013-14; Copy of ST-3 Returns for 2013-14; Form

26A5 for F.Y.2013-14; Batance Sheet and lncome Tax Return for F.Y 2013-14

from the appettant. The appettant vide their letter dated 09.09.2015 reptied

that they were engaged in Fish Export Business and no Service Tax is teviabte

on Fish Export and provided copy of Form 26A5 for F.Y. 2013-14. The

Jurisdictional Range Superintendent vide letter dated '12.10.2015 had again

ca[ted for copy of ST-3 Returns, Balance Sheet and lncome Tax Returns and

appettant vide [etter date 01 .'11.20'15 produced copy of Balance Sheet and

lncome Tax Return for F.Y.2013-14 and atso informed that they have no income

tiabte to pay service tax in F.Y.2013-14. The verification of Batance Sheet for

F.Y. 2013-14 reveated that the appetLant had paid Rs. 14,73,,l8,830/- in Z0l2-

13 and Rs. 17,77,73,112/- in2013-14. On inquiry, they atso informed that they

have paid Rs. 1,35,93,9'12l- as Trailer Freight during 2012-13 and Rs

1,49,33,000 / - in 2013-1 4:

2.2 The jurisdictional Superintendent vide letter dated 09.12.2015,

11.12.2015,30.12.2015, 12.01.2016 and 28.01 .2016 has now catted for

information for F.Y. 2010-11 to 2014-15 regarding payment made to the

Transporters as receiver of GTA services used for Transportation of Goods by

3 s
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Appeat No: V2I170/BVR/2017 L,

Road white exporting the goods outs'ide lndia, however, the appettant did not

provide any information except Batance Sheet for F.y.2013-14. The appettant

vide [etter dated 06.0'l .2016 informed that they were engaged in export of Sea

Food which was not liabte to pay service tax as piscicutture activity is

considered as agricuttural activity; that piscicutture is breeding, rearing, and

transptantation of fish by artificial means, in other words, fish farming; that it
is principat form of aquaculture, while other methods may fatt under

maricutture; that it invotves raising fish commercialty in tanks or enclosures,

usualty for food; that a facitity that reteases juvenite fish into the witd for

recreationa[ fishing or to supplement a species' natural numbers is referred to

as fish hatchery. The appettant vide letter dated 27.01.2016 further informed

that as per their business activities, they were purchasing naturat fish of sea

water from fishermen and they are sea Foods Exporters. A statement dated

18.04.2016 of shri Kadar Husenbhai sama, authorized signatory of the appettant

was recorded wherein he stated that they had neither fited any Service Tax

returns prior to FY 2014-15 nor paid any service Tax under the category of GTA

or Business Auxitiary service prior to2014-15 as they were under the impression

that the amount paid under the said transportation was exempted vide

Notification No. 31/2012-ST dated 20.06.2012; that the expenses shown against

sates commission / Brokerage is the amount paid to various comm.ission agents

in India and Foreign country engaged by them for sa[es of goods not having any

branch in lndia; that expenses shown against Legal/ Licence/ statutory fees

was paid for avaiting services of fish testing, surveyor and export inspection

agency fees and they did not avait any service from advocate; that the

expenses shown against freight outward was paid towards freight paid on

outward transportation of finished goods from their factory premises to the
port of export.

2.3 As per Batance sheet for the year 2o1o-11 to 2014-15 and data of Traiter
Freight for outward rransportation provided vide tetter dated 1g.04.2016 of
the appettant, they had also shown expenses as Freight rnward and carriage &

Freight/ Freight lnward Fish as below:

Year Freight lnward carriage of Freight/
Freight lnward Fish

TotaI Freight
id

2010-11 4094343 255020 4349363
20't1-12 196086s 428918 2389783
2012-13 6391178 897135 7288313
2013-14 4545241 570689 5115930
2014-15 7485695 362726 7848421

4
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Page 4 of 24



Appeat No: V2l170/BVR/2017

2.4 lt was revealed that the appettant had not paid Service Tax of Rs.

27,08,4001- on freight, not paid Service Tax of Rs. 2,43,365/- on amount of Rs.

11,95,446/- towards Sates Commission and Brokerage during F.y. 20.10-11 and

Rs.9,72,764- during FY 2013-14 to Foreign Agents and did not pay Service Tax

of Rs. 1,43,054/- on Commission / Brokerage lncome of Rs. 1.1,57,398/- during

n 2014-15 under Business Auxitiary Service. For availing exemption from

payment of Service Tax under GTA service, procedure has been prescribed vide

Notification No. '18/2009-s.T. dated 07.07.2009 as amended vide Notification

No. 31i2012-S.T. For avaiting exemption from payment of Service Tax under

commission Agent [ocated outside lndia, procedure has been prescribed vide

Notification No. 18/2009-s.T. dated 07.07.?009 read with Notification No.

42/2012-5.T. dated 29.06.2012, however, the appettant did not fottow

prescribed procedure.

2.5 Show Cause Notice No. V/15-06/Dem-STlHe/2016-17 dated 19.04.2016

was issued to the appellant proposing to demand Service Tax of Rs. 27,0g,400/-

in respect of GTA Service for the FY 2010-1 1(w.e.f. October-2O10) to2014-15,

Service Tax of Rs.2,43,365/- under Business Auxitiary Service for Sates

commissioner paid to foreign agent during Fy 2o1o-,l1 and2014-15 and service

Tax of Rs. 1,43,054/- on lncome Received as commission/ Brokerage during

2014-15, including Education cess and secondary & Higher Education cess,

total service Tax of Rs. 30,94,8191-, under section 73(1) of the Finance Act,

1994 (hereinafter referred to as 'the Act') read with section 6g of the Act

atongwith interest under section 75 of the Act. lt was atso proposed to recover

late fee under section 70 of the Act read with Rute 7c of the service Tax Rutes,

1994 (hereinafter referred to as'the Rutes') for non fiting of sr-3 returns in

prescribed time limit. lt was further proposed to impose penatties under

section 76 of the Act for non payment of service Tax, under section 70 of the

Act for faiting to assess their correct tiabitity, incorrect discharge of service

Tax tiability, under section 77 of the Act for contravention of provisions of

section 68, 69 of the Act, under section 77(z) of the Act and under section 7g

of the Act for suppressing the facts from the Department.

2.6 The show cause Notice was adjudicated by the tower adjudicating

authority vide the impugned order wherein service Tax of Rs.30,94,g19/- was

confirmed under section 73(1) of the Act atongwith interest under section 75 of
the Act. lt was ordered to recover [ate fee of Rs. 1,5g,000/- under section 70

of the Act read with Rute 7c of the Rutes for non fiting of sr-3 returns in time.

5
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The lower adjudicating authority did not impose any penatty under Section 76

and 77 of the Act but imposed penatty of Rs. 30,94,8'19/- under Section 78 of

the Act by offering reduced penatty of 25% under proviso to Section 78 of the

Act.

3. Being aggrieved with the impugned brder, the appettant fited appeat,

inter-alio, on the fottowing grounds:

They are catted upon to pay the Service Tax on goods transport agency

service. They are pay'ing freight for the transportation of fishes from their

factory to the port which not a taxab[e activity as the entire business is

related to fish processing and same fatts within the ambit of agricutture

business. There are various benefits granted under the Finance Act to

agricutture business and the Show Cause Notice nowhere mentioned that

the product in question do not falt under the agricu[ture business. The GTA

service is defined under Section 658(26) of the Act and as per Notification

No. 30i2012 dated 20.06.2012, fut[ Service Tax shatl be paid by the person

Liabte to pay freight other than the service provider after considering

abatement. As per Notification No. No. 25120.12 has granted exempt.ion for

services provided by a GTA by way of transport in a goods carriage of (a)

agricuttural produce and (b) food stuff inctuding.... and term ,agricutture'

has been defined under sub ctause (3) of Section 658 and ,agricutture

produce' has been defined under sub clause (5) of Section 658. As per

definition of agricutturat produce, their business is of producing processed

fish from raw fish onty, [ive fish are processed and are preserved in proper

temperature. The input is fish and finished product is atso f.ish for tham

and the fish are processed to make it marketabte and eatabte. They are

engaged in the business of fisheries which is exempted from the service

tax vide Notification No.2512012.

2. As per Notification No. 3012012 dated 20.06.2012, exporter who wants to

avail exemption shal[ fite EXp-l and EXp-2 within prescribed time to
prescribed authority however, they are hetd tiable for the services which

are exempted in nature itsetf. The benefit of incentives granted by the

government for promoting export business cannot be denied by any

authority merely by procedural tapse. The finat goods got exported which

can be verified by other means like invoice, shipping bitt etc and they had

used same service for the purpose of export onty and they rely on the

decision in the case of Mangatore chemicats & Fertitizers Ltd reported as

1991 (55) ELT 437 (S.C.) and Rupam lmpex Vs ACIT. The intention to issue

6
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Notification No.'18/2009-S.T. dated 07.07.2009 to exempt specified

taxabte services from payment of Service Tax was to facilitate the

exporters so that their export business is not hampered. The exemption

notification should be so interpreted and the word used therein shoutd be

assigned such meaning as woutd enabte the assessee to secure the benefits

intended to be given by the tegistature and object of notification is not

frustrated. The impugned notice nowhere a[leges that services on which

exemption have been claimed were not used for export of goods and

therefore, the impugned notice proposing denial of benefit of the said

notification is not tenab[e in law. The allegations made in the impugned

notice are purety procedural in nature and substantiat benefit should not

be denied for procedural lapses, if any and they rety on the decision in the

case of Manubhai reported as 2011 (21) STR (65).

3. For Service Tax demand on foreign commission they rety on the definition

of Business Auxitiary Service provided at Section 65(19)(zzb\ and as per

Section 66(dxii) service provided by a commission agent for sate or

purchase of agricuttural produce are not taxable. Prior to 01.07.2012,

Notification No. 8/2004-S.T. dated 09.07.2004 exempted the services of

commission agent in retation to agricutturat produced from payment of

Service Tax and same is continuing by specifying in the negative list. The

conditions specified in Notification No. 42/2012 is procedura[ is nature and

for which intention of benefit cannot be denied. The taxation of

commission agent service deating in goods was governed by Rute 3 of Place

of Provision of Service Ru[es, 2012 upto 30.09.2014 and as per which

service will be deemed to be provided at the location of 'Service

Recipient'. However, vide Notification No. 1412014-S.T. dated 11.07.2014,

the Government has amended Rute 2(f) read with Rute 9 of the Ptace of

Provision of Service Rutes, 2012 by reptacing definition of intermediary, to

include, commission agent dea[ing in goods. Therefore, from 1't October,

2014, taxation of commission agent service deating in goods witt be

governed by Rute 9 of Ptace of Provision of Service Rutes,2012 which

defines services provided by foreign commission agent, outside lndia to

lndian person, it is not tiabte to Service Tax.

4. They further argue that various penalties imposed upon them are not

sustainable. For imposition of penatty under Section 70 of the Act read

with Rute 7 of the Rutes, they are not tiable to such penatty as their

receipts does not exceeds the basic threshotd limits as prescribed under

,+,
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Notification No. 6/2005 as amended and CBEC Circutar No. 97l8/07-S.T.

dated 23.08.2007. They atso rety on the decision in the case of Amrapati

Barter Pvt. Ltd., Suchak Marketing Pvt. Ltd. That penatty under Section 75

demanded for interest and penatty under Section 76,77 and 78 cannot be

imposed as they were not tiabte to pay Service Tax and not a person in

defautt.

For procedural lapses they rety decision in the case of Ambatat & Co.

reported as 2010-TIOL-111-SC-CUS, lndian Tobacco Association reported as

2005 (070) RLT 0201 (SC). For classification of their product as Food Stuff,

they rety on the decision in the case of K. Janardhan pittai & Others

reported as AIR 1981 SC 1485.

4. Shri Hemat Doshi, chartered Accountat appeared and reiterated grounds

of appeat and submitted that they process sea food which is exempted by

Notificat'ion No. 2512012-sr dated ?0.06.2012; that they fatt under Nationat

Fisheries Devetopment Board for fottowing regulations etc which is under

Ministry of Agricutture; that Hon'bte supreme court has hetd in K. Janardhan

Pittai & otheers (AlR 1981 sc 1485) that sea foods is atso food itsetf that in case

of M. Ambatat &, co. reported as 201O-TloL-1 1 
'l -sc-cus it has been decided that

an exemption notification must be construed in such a way to give exemption

benefits; that they have exported the entire production to foreign countries;

that they shoutd have fotl.owed procedure and they are ready to fottow now;

that they woutd submit written submission in this regard within 3-4 working

days.

FINDINGS:

5. I have carefutty gone through the facts of the case, the impugned order,

the appeat memorandum and written as we[[ as oral submiss.ions of the

appettant. The issue to be decided in the present appeat is as to whether

appettant is tiabte to pay service Tax on GTA service, commission Agent service

and Business Auxiliary service for sates commission paid to foreign agents or
not.

6. lt is on record that the appettant was hotding service Tax registration

since 24.03.2006 but neither fited s.T.-3 returns from Aprit, 2006 to March,

2014 nor paid any service tax. The appettant argued that since they were

engaged in the business of fish processing and the same fatts within the ambit
of agricultural business and exempted from service Tax vide Notification No.

t,
8
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25/2012. They were paying freight for the transportation of fishes from their

factory to the port. Let's examine some basic facts for deciding the issue,

which are as under:

'Goods' means every kind of movabte property that can be brought to the

market to be bought and sotd.

Item No.2'l (a) of Notification No.25l2012 dated 20.06.2012 grants futt

exemption from Service Tax to transport of the products 'Fruits, Vegetabtes,

Egg, Mitk, Food grains or pulses' by road in a goods carriages, These articles are

of daity necessity and are transported throughout the year and hence the

exemption is granted since it serves the common man from the burden of

possibte price-rise.

The entry No. 2'l of Notification No. 2512012 was amended vide Notification

No. 3/2013-Service Tax dated 01.03.2013 and the definition was substituted

which reads as "foodstuff inctuding flours, tea, coffee, jiggery, sugar, mitk

products, salt and edibte oit excluding alcoholic beverages.

The food means "any so[id substance (not tiquid) that is used as a source of

nourishment, material, usually of plant or animal origin, that contains or

consists of essential body nutrients such as carbohydrates, fats, proteins,

vitamin or mineral and is ingested and assimi[ated by an organism to produce

energy, stimutate growth and maintain [ife."

Food stuff means "Foodstuff (usuatty p[ura[) means a substance that can be

used or prepared for use as food."

The term Agricutture means "the cuttivation of ptants and rearing of att tife-

forms of animats except the rearing of horses for food, fiber, fuet, raw material

or other simitar products. "

Agricultural produce means ""Agricuttural produce,, means any produce of

agricutture on which either no further processing is done or such process.ing is

done as is usuatly done by a cu[tivator or producer which does not atter its

essential characteristics but makes it marketabte for pr.imary market.,'

6.1 Thus, the agricutture sector has been supported by keeping the butk of

services retating to agriculture or agricutture produce in the negative tist vide

the Finance AcL,2012. Hence, the services relating to agricutture shatt inctude

9
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by way of agricultural operations directty retated to production of any

agricutturat produce inctuding cuttivation, harvesting, threshing, ptant

protection or seed testing. Therefore, it can be construed that the farm fish

without any further processing is done or such processing is done which does

not alter the essential characteristics is out of purview of Service Tax. But in

case on hand the issue is not re[ated to farm fish as it is nowhere mentioned

that the appetlant is having their own farms for fish breeding, rearing, and

transptantation of fish by artificial means, in other words, fish farming which is

the principat form of aquacutture, white other methods may fatl under

mariculture and it involves raising fish commercially in tanks or enclosures,

usuatly for food. A facitity that reteases juvenile fish into the wild for

recreationat fishing or to supplement a species' natura[ numbers is generatly

referred to as a fish hatchery. On the contrary it is on record that the appellant

vide their tetter dated 27.01.7016 has informed that as per their business

activities, they are purchasing natural fish of sea water from fisherman and

they are sea foods exporters. Therefore, it can safely be construed that the

appetlant has not obtained fish out of an agricultural activity and it is ocean

caught fish and thus it cannot be termed as agriculturat produce. They

purchase fishes from the fisherman and carrying out process tike cutting of

heads and taits, peeling, deveining, cteaning and freezing etc. Therefore, I hold

that it is not an agricultural produce as argued by the appettant. Once it is

established that it is not agricuttura[ produce, the appticabitity of provisions of

Notification No. 2512012 do not arise at atl looking to the fats of the present

case.

6.2 Since the provisions of Notification No. 2512012 are not appticable to the

appettant, for avaiting export retated benefits, they have to fottow the

procedures laid down vide Notification No. 18/2009-5T dated 07.07.2009, as

amended vide Notification No. 31/2012-S.T. dated 20.06.2012.

6.3 I find that the appettant has paid sates commission to overseas

commission agent in the year 2010-11 and 20'13-14. The said services are

ctassifiabte under "Business Auxitiary Service" as per Section 65(19) of the Act,

as detailed below:

Eusiness auxiliary service" meons any service in relation to,
(i) promotion or marketing or sale of goads produced or provided by or
belonging to the client; or
(ii) promotion or marketing of service provided by the client; or
(iii) any customer care service provided on behalf of the client; or

(^'

Page 10 of 24



Appeat No: V2l170/BVR/2017

11

(iv) procurement of goods or services, which ore inputs for the client; or
Explanotion: For the removal of doubts, it is hereby declored thot for the
purposes of this sub-clause, "inputs" meons all goods or seNices intended for
use by the client.
(v) production or processing of goods for, or on behalf of, the client.
(vi) provision of service on behalf of the client; or
(vii) a service incidentol or auxiliary to any activity specified in sub-clauses (i)
to (vi), such os billing, issue or collection or recovery of cheques, poqents,
maintenance of occounts and remittance, inventory management, evaluotion
or development of prospective customer or vendor, public relotion services,
management or supervision,

and includes services as a commission agent, but does not include any activity
that omounts to "monufocture" of excisoble goods.

[Explonation. - For the removal of doubts, it is hereby declared that for the
purposes of this clouse, -
(o) "commission ogent" meons any person who acts on beholf of another
person and couses sole or purchase of goods, or provision or receipt of
services, for a consideration, and includes ony person who, while acting on
behalf of onother person -
(i) deols with goods or services or documents of title to such goods or services;
or
(ii) collects poyment of sole price of such goods or services; or
(iii) guarantees for collection or poyment for such goods or services; or
(iv) undertakes any octivities reloting to such sale or purchase of such goods or
services;

Further Section 65(105)(zzb) of the Act stiputates: "Taxable Services" means

ony service provided or to be provided to o client by ony person in relation to

business auxiliory service.

6.4 The charging Section 'is Section 66A which is re-produced below for ready

reference:

SECTION 66A Chorging of service tax on services received from outside lndia:
(1) Where ony service specified in clause (105) of section 65 is,-
(a) provided or to be provided by a person who has established o business or
hos a fixed estoblishment from which the service is provided or to be provided
or hos his permonent address or usual place of residence, in o country other
than lndia, and
(b) received by a person (hereinafter referred to as the recipient) who has his
place of business, fixed establishment, permonent address or usual place of
residence, in lndio,

,9
t/

such service sholl, for the purposes of this section, be toxable service, and
such toxoble service shall be treoted as if the recipient had himself provided
the service in lndia, and occordingly all the provisions of this Chapter sholl
opply:

Provided that where the recipient of the service is an individuol and such
service received by him is otherwise than for the purpose of use in ony
business or commerce, the provisions of this sub-section shall not apply:

Provided further that where the provider of the service has his business
establishment both in that country ond elsewhere, the country, where the
establishment of the provider of service directly concerned with the provision
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of service is located, sholl be treated as the country from which the service is
provided or to be provided.

(2) Where a person is carrying on a business through o permonent

establishment in lndia and through another permanent establishment in a

country other than lndio, such permonent establishments shall be treated as

separote persons for the purposes of this section.

Explanotion 1.- A person corrying on a business through o bronch or agency in
any country shall be treoted os having a business establishment in thot
country.
Explanation 2.-Usual place of residence, in relation to o body corporote,
means the ploce where it is incorporated or otherwise legally constituted.

The services provided in the negative list (exempted from Service Tax)

are tax free as per the charging section 668. However, the "Business Auxitiary

Service" is not covered under the negative tist as per Section 668 of the Act.

6.5 The Government vide Notification No. 2512012-Service Tax New Dethi,

the 20thJune,2012 exempted the fottowing taxabte services by the fottowing

persons in respective capacities -

Item N0.34. Services received from a provider of service located in a non-

taxabte territory by -

(a) Government, a [oca[ authority, a governmental authority or an individual

in re[ation to any purpose other than commerce, industry or any other business

or profession;

(b) an entity registered under section 12AA of the lncome tax Act, 1961 (43 of

'1961 
) for the purposes of providing charitabte activities; or

(c) a person located in a non-taxabte territory;

However, vide Notification No. 30/2012-ST dated 30.06.2012 has c[arified the

situation as detaited below:

Thus, it is c[ear that in respect of any taxabte services provided or agreed to be

provided by any person who is tocated in non-taxable territory and received by

"?

St. No. Description of a service Percentage

of seMce tax
payable by the
person

providing

service

Percentage of
service tax
payable by the
person

receiving the
seMce

10 in respect of any taxabte
seMces provided or agreed to be
provided by any person who is located
in a non-taxabte territory and received
by any person located in the taxable
territory

Nit 100%
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any person located in the taxable territory, the person receiving the service is

tiabte to pay Service Tax on reverse charge mechanism.

6.6 The 'impugned order stated that the appettant had paid export sates

commission to overseas commission agents in 7010-11 and 2014-15 on overseas

sa[es. I find that for this the Government has issued following Notification

which exempts the taxabte service received by an export of goods and used for

export of goods as detailed below:

Notification No.18/2009 - Service Tax, dated 7th Juty, 2009

hereby exempts the taxabte service received by an exporter of goods

(hereinafter referred to as the exporter) and used for export of goods

(hereinafter referred to as the said goods), of the description specified in
column (3) of the Table below (hereinafter referred to as the specified
service), pertaining to sub-clauses of ctause (105) of section 65 of the said Act
specified in the corresponding entry in column (2) of the said Table, from the
whote of the service tax [eviable thereon under section 66 and section 66A of
the sa'id Act, subject to the conditions specified in cotumn (4) of the said

Table,

ity
o

a,

SeriaI

No.

Sub-

ctause

Description of the taxabte
service

Conditions

1 (zzp) Service provided to an

exporter for transport of the
said goods by road from any
container freight station or
inland container depot to
the port or airport, as the
case may be, from where
the goods are exported; or
Service provided to an

exporter in relation to
transport of said goods by

road directty from their
p[ace of remova[, to an

in[and container depot, a

container freight station, a

port or airport, as the case

may be, from where the
goods are exported.

The exporter sha[[ have to
produce the consignment note,
by whatever name ca[ted,
issued in his name.

z (zzb) Service provided by a

commission agent located
outside lndia and engaged

under a contract or
agreement or any other
document by the exporter in
lndia, to act on beha[f of
the exporter, to cause sate

of goods exported by him.

(1)The exporter shat[ dectare
the
amount of commission paid or
payable to the commission
agent in the shipping bitt or bitt
of export, as the case may be.
(2) The exemption shalt be
timited to one per cent of the
free on board vatue of export
goods for which the said service
has been used.

3 (3) The exemption sha[[ not be
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available on the export of
canatised item, project export,
or
export financed under lines of
credit extended by Government
of
lndia or EXIM Bank, or export
made by lndian partner in a
company with equity
participation
in an overseas joint venture or
who[[y owned subsidiary.
(4) The exporter shatl submit
with
the hatf yearty return after
certification of the same as

specified in ctause (g) of the
proviso-

(i) the original documents
showing actual payment of
commission to the commission
agent; and

(ii) a copy of the agreement or
contract entered into between
the
commission agent located
outside
lndia and the exporter in
reIation
to sale of export goods, outside
lndia:

Provided that-
(a) the exemption shatl be avaitabte to an exporter who,-

(i) informs the Assistant Commissioner of Centrat Excise or the Deputy
Commissioner of Centra[ Excise, as the case may be, having jurisdiction over
the factory or the regionat office or the head office, as the case may be, in
Form EXP1, before availing the said exemption;

(ii) is registered with an export promotion council sponsored by the Ministry of
Commerce or the Ministry of Textites, as the case may be;

(iii) is a hotder of lmport-Export Code Number;

(iv) is registered under section 69 of the said Act;

(v) is tiabte to pay service tax under sub-section (2) of section 68 of said Act,
read with sub ctause

(iv) or sub-cl.ause (v) of ctause (d) of sub-rule (1 ) of rute 2 of the Service Tax
Rules,1994, for the specified service;

o
orl

(b) the invoice, bi[[ or cha[[an, or any other document issued by the service
provider to the exporter, on which the exporter intend to avail exemption,
shatt be issued in the name of the exporter, showing that the exporter is tiabte
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to pay the service tax in terms of item (v) of ctause (a);

(c) the exporter availing the exemption shatt fite the return in Form EXP2 every
six months of the financial year, within fifteen days of the comptetion of the
said six months;

(d) the exporter shatl submit with the hatf yearty return, after certification,
the documents in original specified in clause (b) and the certified copies of the
documents specified in column (4) of the said Tabte;

(e) the documents enctosed with the return sha[[ contain a certification from
the exporter or the authorised person, to the effect that taxabte service to
which the document pertains, has been received and used for export of goods
by mentioning the specific shipping bill number on the said document.

(f) where the exporter is a proprietorship concern or partnership firm, the
documents enctosed with the return sha[[ be certified by the exporter himsetf
and where the exporter is a limited company, the documents enctosed w.ith the
return shatl be certified by the person authorised by the Board of Directors;

(g) where the amount of service tax in respect of the service specified against
serial No. 2 of the Tabte exceeds one per cent. of the free on board value of
the export then, the amount in excess of the said one percent. shatt be paid
within the period specified under ru[e 6 of the Service Tax Rutes, 1994;

6.7 The above Notification provides for exemption from payment of Service

Tax on taxable service under Section 65 (105) (zzb) which is received by an

exporter of goods and used for export of goods subject to 1/o of the FOB vatue

and subject to conditions as laid down in the Notification mentioned supra. ln

the context of refund of service tax paid on foreign agency commission,

Notification 1812009 dated0T107/2009 (in the table, st.no.2, condition no. 2)

says "exemption shatt be limited to one percent of the free on board vatue of

export goods for which the said service has been used,'. This means that

amount of service tax paid, which can be refunded to the exporter, is

restricted to one percent of the FoB vatue of export goods in relation to which

the taxabte service of the foreign agent was used. ln other words, it is ctear

that the person who paid export sates commission to overseas commission

agent on overseas sates is required to pay Service Tax first and then can claim

refund of the Service Tax paid by fottowing the mechanism enumerated in the

said Notification.

6.8 The above Notification provides for exemption from payment of Service

Tax on taxable service under Section 65 (105) (zzp) which is received by an

exporter of goods and used for export of goods subject to condition that the

exporter shat[ have to produce the consignment note, by whatever name

catted, issued in his name and subject to conditions as taid down in the
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Notification mentioned supra. ln the context of refund of service tax paid on

GTA service, Notification 18/2009 dahed 07/07/7009 (in the table, st.no.1)

condition says "the exporter shatl have to produce the consignment note, by

whatever name catted, issued in his name". This means that amount of service

tax paid, which can be refunded to the exporter, is avaitabte to them on

production of consignment note issued in the name of exporter. ln other words,

it is ctear that the person who paid GTA is required to pay Service Tax first and

then can ctaim the refund of the same by fottowing the mechanism enumerated

in the above mentioned Notification.

6.9 The Notification No. 1812009 dated 07.07.2009 was amended vide

Notification No.4212012, which is re-produced below for ready reference:

Notification No 4212012-5T, the 29th June, 2012 stiputates for exempt'ion of

excess of the service tax catculated on a vatue up to ten per cent of the free

on board vatue of export goods for which the said specified service has been

used, subject to the conditions specified in column (3) of the said Table,

Tabte

5r.
No.

Description of the taxable
service

Conditions

(1) (2) (3 )

1 Service provided by a

commission agent located
outside lndia and engaged

under a contract or
agreement or any other
document by the exporter in
lndia, to act on behatf of
the exporter, to cause sale

of goods exported by him.

(1) The exporter shatl declare the
amount of commission paid or
payabte to the commission agent in
the shipping bitt or bitt of export, as

the case may be.
(2) The exemption shatt be limited to
the service tax calcutated on a vatue
of ten per cent of the free on board
value of export goods for
which the said service has been

used.

(3) The exemption shatt not be

availabte on the export
of canatised item, project export, or
export financed under lines of credit
extended by the Government of lndia
or EXIM Bank, or export made by
lndian partner in a company with
equity participation in an overseas
joint venture or whotty owned
subsidiary.
(4) The exporter shatt submit with
the hatf-yearty return after
certification of the same as specified
in clause (g) of the proviso-
(i) the original documents showing

(l
U\P
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actual payment of commission to the
commission agent; and
(ii) a copy of the agreement or
contract entered into between the
commission agent located outside
lndia and the exporter in relation to
sale of export goods outside lndia:

/K
h'

Provided that-
(a) the exemption shatl be avaitabte to an exporter who,-

(i) informs the Assistant commissioner of central Excise or the Deputy
commissioner of central Excise, as the case may be, having jurisdiction over
the factory or the regional office or the head office, as thi tase may be, in
Form EXP3 appended to this notification, before availing the said exemptlon;

(ii) is registered with an export promotion council sponsored by the Min.istry of
Commerce or the Ministry of Textiles, as the case may be;

(iii) is a hotder of lmport-Export Code Number;

(iv) is registered under section 69 of the said AcU
(v) is tiabte to pay service tax under sub-section (2) of section 6g of said Act,
read with item (G) of sub-ctause (i) of ctause (d) of sub-rute (1 ) of rute 2 of the
Service Tax Rules,1994, for the specified service;

(b) the invoice, bitl or chattan, or any other document by whatever name catted
issued by the service provider to the exporter, on which the exporter intends to
avail exemption, shat[ be issued in the name of the exporter.

(c) the exporter avaiting the exemption shatt fite the return in Form EXp4,
every six months of the financial year, within fifteen days of the completion of
the said six months;

(d) the exporter shatl submit with the hatf yearty return, after certification, "/
the documents in originat.specified in ctause (uy ana tne certified copies oithe
documents specified in cotumn (3) of the said Tabte;

(e) the documents enctosed with the return shatt contain a certification from
the exporter or the authorised person, to the effect that specified service-to
which the document pertains, has been received and used ior export of gooJi
by mentioning the specific shipping b.itt number on the said document.

(f) where the exporter is an individual or a proprietorship concern or an HUF or
a partnership firm, the documents enclosed with the return sha[[ be certified
by the exporter himsetf and where the exporter is any other person, th;
documents enctosed with the return shatl be 

'certifiei t/ ih;
person authorised by the Board of Directors or any other competent p".ror; 

-"-

(g) where the amount of commission charged in respect of the specified service
exceeds ten per cent. of the free on board value of the export th"r,, i;;
lerv'_ce. 

tax shatl be paid within the period specified under rute 6 of tG iervi;;
Tax Rutes, 1994, on such amount, which is in excess of the said t"; ;";;;;i; 

-

6'9''l Vide above Notification, the Government has atlowed exemption timited,
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by way of refund, to the service tax catcutated on a value of ten per cent of

the free on board va[ue of export goods for which said service has been used,

subject to the conditions mentioned therein which is to be fottowed by the

person who intend to avail either exemption from payment to Service Tax for

the goods exported or to ctaim refund later on.

6.'10 ln view of the legat position as enumerated above, it is ctear that the

appeltant is tiabte to pay Service Tax on export sales commission paid to

overseas commission agent during the year 2010-11 and 2014-15 as they have

not foltowed the conditions above for exemption or refund but have ctaimed

that the services received by them were of intermediary' services as defined

under Rute 2(f) of the Ptace of Prov'ision of Services Rutes, 2012 and as per Rute

9 of the Rules. The place of provision of service in case of .intermediary

service' is the location of service provider. Therefore, Service Tax is not Liabte

to be paid since the ptace of provision of services is outside the taxable

territory. For this, we need to have a [ook at definition of intermediary' given

in Rute 2(f) of the Rutes as was in force upto 30.09.2014 which reads as under:

(f) "intermediory" means a broker, on agent or ony other person, by whotever name

colled, who orranges or facilitotes o provision of o serice (hereinafter caued the

'main' service) between two or more persons, but does not include o person who

provides the main service on his occount.

The above mentioned definition was amended vide Notification No. 1412014-ST

dated 11.07.2014 and w.e.f. 01 .10.2014, which reads as under:

(f) "intermediary" meons o broker, on ogent or any other person, by whatever nome

colled, who orronges or focilitotes o provision of a service (hereinofter cotted the

'moin' service) or o supDlv of qoods. between two or more persons, but does not

include o person who provides the moin service on his account.;

6,10.1 ln view of above, earlier exemption was avaitable on Commission

paid to the overseas agent for Export of Goods but it was conditionat,however,

from 1st October 2014, it is out of purview of service tax. Taxation of

Commission agent service dealing in goods was governed by Rute 3 of ptace of

Provision of Service Rutes 2012 upto 30th September 2014. As per said Rute 3,

Service wi[[ be deemed to be provided at the tocation of ,Service 
Recipient,.

However, vide Notification No 14/7014 5T dated 11th Juty 2014, government

has amended Rute 2(f) read with Rute 9 of the ptace of provision of service

Rules 2012, by reptacing definition of lntermediary, to inctude, commission

"a
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agent dealing in goods. Hence from 1st October 2014, Taxation of Commission

agent service deating in goods wi[[ be governed by Rute 9 of place of provision

of Service Rutes 20'12. As per said Rute 9,Service witt be deemed to be

provided at the [ocation of'Service Provider'. Anatysis of changes in definition

of lntermediary is as under:

From 1stJuly2012to
30th September 2014

From 1st October 2014
onwards

"intermediary" means a

broker, an agent or any

other person, by whatever
name catted, who arranges

or facilitates a provision of
a service (hereinafter
catted the 'main' service)
between two or more
persons, but does not
include a person who
provides the main service
on his account

"lntermediary"o means a

broker, an agent or any other
person, by whatever name
catted, who arranges or
facititates a provision of a

service (hereinafter catted the
'main' service) or A SUPPLY

OF GOODS, between two or
more persons, but does not
include a person who provides

the main service or suppties

the goods on his account

Analysis: Prima facie
definition deats

intermediary deating
provision of services
Recovery Agent

this
with

in

tike

Analysis: Now lntermediary
witl atso inctude intermediary
dealing in goods that is

commission agent.

6.10.2 Therefore, the recourse of Rute 9 of the Rutes read w,ith Rule 2(f)

of the Rutes as taken by the appettant is of no hetp to them as prior to

0'l .10.2014, Commission agent service dealing in goods was governed by Rute 3

of Place of Provision of Service Rutes 2012 (upto 30th September 2014) and not

Rute 9 of the Rutes as contended by the appettant. The sates commission agents

located overseas have arranged suppty of the goods on behatf of the appettant.

Therefore, the activity can be reckoned as services of ,intermediary, with

effect from 01.10.2014 onty and not prior to that, when the words.suppty of

goods'were not inctuded in the said definition. The demand pertains to the

years 2012-13 and2013-14, therefore, I find that the appettant was required to

pay Service Tax and was not quatified for exctusion under Rule 9 read with Rute

2(f) of the Rutes.

6.11 With regard to GTA service, Notification No. .18/2009 
dated 07.07.2009

was amended vide Notification No. 3l /20'l 2 which is re-produced betow for

ready reference:

4(
9
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Conditions

(3)

/\fi

G.S.R.... (E). -ln exercise of the powers conferred by sub-section (,1) of section 93 of the
Finance Act, 1994 l3z of 1994) (hereinafter referred to as the said Act) and in supersession of
the notification of the Government of lndia in the Ministry of Finance (Department of
Revenue), No. 18/2009-Service Tax, dated the 7th Juty, 2009, pubtished in the Gazette of lndia,
Extraordinary, Part ll, Section 3, Sub-section (i), wde number G.S.R.490 (E), dated the lh Juty,
2009, except as respects things done or omitted to be done before such supersession, the
centrat Government, being satisfied that it is necessary in the pubtic interest so to do, hereby
exempts the taxabte service received by an exporter of goods (hereinafter referred to as the
exporter) and used for export of goods (hereinafter referred to as the said goods), of the
description specified in column (2) of the Tabte betow (hereinafter referred to as the specified
service), from the whole of the service tax leviabte thereon under section 668 of the said Act,
subject to the conditions specified in cotumn (3) of the said Tabte, namety:-

Table

Sr.

No,

(1)

Sewice provided to an exporter for transport of the said
goods by goods transport agency in a goods carriage from
any container freight station or intand container depot to
the port or airport, as the case may be, from where the
goods are exported; or

Service provided to an exporter in relation to transport of
the said goods by goods transport agenry in a goods

carriage directly from their place of removal, to an intand
container depot, a container freight station, a port or
airport, as the case may be, from where the goods are
exported,

The exporter shall have to
produce the consignment
note, by whatever name
catted, issued in his name.

Provided that-

(a) the exemption sha[[ be avaitabte to an exporter who,-

(i) informs the Assistant commissioner of centrat Excise or the Deputy commissioner of central
Excise, as the case may be, having jurisdiction over the factory or the regionat office or the
head office, as the case may be, in Form EXPI appended to this notification, before avaiting
the said exemption;

(ii) is registered with an export promotion council sponsored by the i,tinistry of Commerce or
the Ministry of Textiles, as the case may be;

(iii) is a hotder of lmport-Export Code Number;

(iv) is registered under section 69 of the said Act;

(v) is tiabte to pay service tax under sub-section (2) of section 58 of said Act, read with item (B)
of sub-ctause (i) of clause (d) of sub-rule (1) of rute 2 of the Service Tax Rutes,1994, for the
specified service;

(b) the invoice, bi[[ or chaltan, or any other document by whatever name catted issued by the
service provider to the exporter, on which the exporter intends to avait exemption, shau be
issued in the name of the exporter, showing that the exporter is tiabte to pay the service tax in
terms of item (v) of ctause (a);

(c) the exporter availing the exemption shatt fite the return in Form EXp2, every six months of
the financial year, within fifteen days of the comptetion of the said six months;
(d) the exporter shatt submit with the hatf yearly return, after certification, the documents in
originat specified in clause (b) and the certified copies of the documents specified in cotumn
(4) of the said Tabte;

(e) the documents enctosed with the return shatl contain a certification from the exporter or
the authorised person, to the effect that taxabte service to which the document pertains, has
been received and used for export of goods by mentioning the specific shipping biit number on
the said document.

(f) where the exporter is a proprietorship concern or partnership firm, the documents enctosed
w,th the return shatl be certified by the exporter himself and where the exporter is a timited
company, the documents enctosed with the return shatt be certified by the person authorised
by the Board of Directors;

2. This notification shatt come into force on the 1tt day of Juty, 2012.
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6.11.1 Vide above mentioned Notification, the government has attowed

exemption to the exporter, on production of the consignment note, by

whatever name catled, issued in name of exporter, subject to the conditions

mentioned therein which are to be fotlowed by the person, who intend to avait

exemption from payment to Service Tax for the goods exported.

6.11.2 ln view of above legal position, it is ctear that the appetlant is

tiable to pay Service Tax on GTA paid during the year 2010-11 to 2014-15. The

remedy of exemption or refund has been given on conditions, which the

appeltant has not fottowed but have c[aimed that the services received by them

were for export and hence they are not tiabte to pay Service Tax on GTA

service, which is factuatty incorrect because they faited to fotlow the

prescribed procedure for exemption from payment of Service Tax white

exporting the goods. Therefore, the arguments advance by the appettant for

non payment of Service Tax on GTA seryices as well as on sales commission

paid to overseas commission agents under Business Auxitiary Service are devoid

of any merits and l'iabte to be quashed and I do accordingty. I hotd that the

appeltant has viotated the provisions and not comptied with the conditions

mentioned in Notifications No. 18/2009, 31 12012 and 42/7012 respectivety and

hence, they are liabte to pay Service Tax as confirmed in the impugned order.

Once Service Tax is hetd payabte, interest become payabte automaticatty and I

hold so.

6.12 The appettant further argued that benefit granted by the government

cannot be denied merely on procedura[ lapse and they retied on the judgment

of Mangalore Chemicats & Fertilizers Ltd reported as 1991 (55) ELT 437 (5.C.)

and Rupam lmpex Vs ACIT. On thisrl find that it is no where atteged to deny or

take away the benefits of export made by the appettant. lt is not a case of

denial of export benefit/refund on export for non compliance of provisions and

conditions of Notifications. On the contrary, the appettant have already

pocketed the benefits for exporting goods. The onty issue is to demand Service

Tax on GTA service and Business Auxitiary Service which is not paid by the

appeltant despite not fottowing procedures as laid down under Notification No.

18/7009, 3112012 and 4212012 respectivety. Thus, it cannot be termed as

procedural lapse but gross vio[ations of notifications governing exemption from

payment of Service Tax. My views get support from the judgment in the case of

Avis Electronics Pvt. Ltd. reported as 2000 (117) ELT 571 (Tri.-LB) wherein

Hon'bte CESTAT held as under:
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"8.|n the tight of the above finding arrived at by us on the question referred to
us, we hotd that insistence on document evidencing payment of duty on the
inputs as prescribed by Rules is not a technicatity to be complied with for
availing Modvat credit. Observation made by the appettate authority that
insistence on duplicate copy of invoice is purely a procedural requirement is

c \

against Rules so cannot be sustained. When a Darticular thinq is directed to be
d in a manner orescribed bv Rules. it should be oerformed in that

manner itself and not otherwise. A combined reading of the provisions

contained in the Rules makes it clear that a manufacturer who wants to take
credit of the duty paid on inputs must base his claim on the duplicate copy of
the invoice. ln case the dupticate copy has been lost in transit, he can take
credit on the basis of the original. This can be done only if he satisfies the
concerned Asstt. Cottector about the loss of the duplicate copy in transit. "

(Emphasis supptied)

6.12.1 Further in the case of D. D. lnternational Pvt. Ltd. reported as

2016 (411S.T.R. 868 (Tri.-Det.), Hon'bte CESTAT hetd as under:

"3. We have considered the contentions of the appellant. We find that
condition (c) contained in the proviso to the Notification No. 18/2009 reads as
under : -

"(c) the exporter availing the exemption shall fite the return in Form EXP-2

every six months of the financial year, \/ithin fifteen days of the completion of
the said six months. "

It is evident that the said condition is a condition of exemo tion notification and
therefore non-fulfilment thereof primo facie disentitles the aooe[[ant to the
benefit of the said notification. ln addition non-com pliance with the provisions
of Section 35F is primo focie a valid ground for rejection of the appeltant,s
appeal before the Commissioner (Appeats). "

(Emphasis supptied)

6.12.2 Therefore, the arguments made by the appettant are devoid of

merits and accordingty, I reject the same.

7. The appeltant has further argued that they have not made any

misstatement or fraud and not tiabte to penatty under Section 78 of the Act. lt

is on record that the appellant is hotding Service Tax registration since

24.03.2006 and has not fited singte 5.T.-3 return from Aprit, 2006 to March,

2014 nor paid any service tax. Thus, it is estabtished that they have not

declared anything to department about their activity as weil as serv.ices

availed/ provided by them including its value. Based on third party analysis

data received from lncome Tax Department, it was come to the notice that the

appellant is having income and even though they have not fited any S.T.-3

return since Aprit,2006. The jurisdictional Range superintendent has issued

letters dated 01.09.2015, 12.10.2015, 09.11.2015, OZ.1Z.ZO15, 09.12.2015,
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11.12.2015,30.12.2015, 12.01.2016 and 28.01.2016 and catted for the

information for the years from 2010-11 to 2014-15 from the appelant. ln

response, the appetlant vide their letter dated 09.09.2015 reptied that they are

engaged in fish export business and no Service Tax is leviabte on fish export and

provided copy of Form 26A5 for the year 2013-14. The appettant vide tetter

dated 01 .11.2015 produced copy of balance sheet and income tax return for Fy

7013-'14 and a[so informed that they have no income tiabte to pay Service Tax

in FY 2013-14. The appettant vide letter dated 02.12.20'15 informed that Ocean

Freight charges were including in freight outward charges mentioned in the

Balance Sheet and also submitted the figures of Traiter Freight paid by them

for the year 2012-13 and 2013-14. The appettant vide their letter dated

06.01.2016 informed that they were engaged in export of sea food and not

liabte to pay Service Tax on the said pisciculture activity,which is considered as

agriculture activity. The appetlant vide letter dated 27.01 .2016 informed that

as per their business activities, they are purchasing naturat fish of sea water

from fishermen and they are sea food exporters. Therefore, the appettant has

suppressed the materiat facts from the department titl September, 2015 by non

fiting of 5.T.-3 returns and the same was noticed onty during verification of

third party data. Therefore, the [ower adjudicating authority has rightty

imposed penatty under Section 78 of the Act and I uphotd the same. I atso

uphotd penatty under Section 70 of the Act read with Rute 7C of the Rutes

imposed by the lower adjudicating authority for non filing ST-3 returns in time.

In view of above, I uphotd the impugned order and reject the appea[.

sqrd-ffit E-dRr d fr ar$ 3rqrd m,r frq-cnr iqtrqa dft* + fu{r drdr t I

The appeal fited by the appettant is disposed of in above terms.

\A1f
I\

grR dfi)
3llgtra (3Tfrtr)

By R.P.A.D.

To,

8

q

9

M/s Keshodwata Foods, Ptot No. 305,

GIDC Udhyognagar, Veraval 362269,
Dist., Gir-Somnath

t.+ei-{Erdr T-r€, wfe +iqr gos,

ftrffiS itrdl-{rr, nrmil -
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Coov for information and necessary action to:

1) The Chief Commissioner, GST &, Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.
The Commissioner, GST & Central Excise, Bhavnagar.

The Assistant Commissioner, GST &' Central Excise, Division-
Junagadh.

The Superintendent, GST & Central Excise, Range-Veraval.
Guard Fite.

r
)

)

2

3

4)

s)
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