TION 3w (rdrew) & sriwe, SeflT a6 A ST sl TR O
AX 0/0 THE COMMISSIONER (APPEALS), CENTRAL GST & EXCISE,

m gfada aa, & v & ¥=F 0 2™ Floor, GST Bhavan,

™\ & T 98,/ Race Course Ring Road,
TFHIE [ Rajkot = 360 001
Tele Fax Mo, 0281 - 247527441142 Email; cexappealsrajkotigmail.com

Hawes ow v, & Zam -

¥ 2 %I-L.f
& = HH‘H_HEIT -"_&)j Ha witw # | e
Appedl | e Ko "'-.-.kf' R Oh M [hsiz
"HITﬂm‘i"ﬂﬂﬂlT-“'f AUINIVIZZN T S0-03-201 7

e
" FiTE WY HEA (Order-In-Appeal No.):
BHV-EXCUS-000-APP-227-2017-18
HEN ;W RAE g 032018 2 T FA H e 26.03.2018

Date of Order: Date of ssue:

FAR TN, 3T (Ffew), Trhie Zam ot /
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

a7 Mﬂﬁfﬂﬁmﬂmmm.ﬂﬂ!mgmtm.m&fmﬂnﬂhmmmm
o mdw f iy o
Ansing oul ol above menlioned QID sseed by AddtionalboiniTepetyiAssiztem Commissionsr, Ceotral Excite | Service Tan
Fiagknl | Jamnagar | Gandhidham

g WY & wfAendl &7 AT U9 9T IName&Address of the Appellants & Respondent -

M/s Keshodwala Foods,Plot No. 305 GIDC Udhyognagar Veraval, Dist : Gir Somnath
62 269,

w7 aetnpwhe) & oot ot ot Reetafae mie @ seaes e orftee & wee oS e w e B
Any person apgnoved by e Onderin-fppesl may e &0 spesal 10 the appropiate sulhonty in the following way

A e ol e e e el R R Sl Aftrirey 1944 & W A5 &
L MHT:MM“’:!-H #7 e BE W ot StealRSre g B = oAk b o ™

Appeal b Cusloms, Exdise & Servios Tae Apgsilaie Tribunal under Secton 350 of OEA, 10448 § Under Secoon 35 ol e
Finance Aci, 1994 an sppesl es hoce

i wlFTm aFu s el et den e, Sl s s Tr dwe i it & fiw de s o A
2 ¥ & 5w, 7 Bl = & awh wier o

The specisl bench af Cusioms, Excise & Service Tax Agpedate Trdsensl of Wesl Block Mo 2 BB Pursen, Bew Delhi in all
mamers mlaling 80 classficalion and valuation

iii} FaiT SR la) A awwomw sl & waw dwoanh ednd g, bte g ees o dmer el s
iy @t offrs e dfew, | sfivte e, oot s wet psTAE- JeserL W & e i W

Tir irsp Wewl regional berch of Cusioms, Encse & Serice Tas Appelate Tribunal (CESTAT) @, 7™ Floor, Brsimali Bousaan
Acsrwa Ahmedabad-383014 in case of appaals othar than &8 manbonsd M peie- 18] shoee

i) i FATSET & FRE i O & T sl s (i) Brmaendt 2001, & Srow B & = B e

- foem @wn ofkr | =R & =R nnuﬁtmmm}nn.ﬂwmﬁﬂn
5wy A, m 50 T HirE § A w1 O00-
e, B0 v w0000 o= e oam & oy e =l Mﬁqq'::nm_m'iham
1 #mm%r

3
E|
L
7
3

The sopesl 10 the Appeflmie Tribunal shel be fied N guadeplicsde i lorm EA-3 | a8 prescribed under Fule
Exrsme [Appaali Rules J001 and shall be sccompanied againat one which ot least shoild be acosmpaned by
10000 As 50000, HBs.10,000" where amount of duly demandiimeesipanabsimedund s upo

iy e Faromern & oame welte, Tivw W ras, 1004 & w BB & saE Ao Ao 1654
A #r Hilte

{
g
i
F
|

%'ﬂ'
aia
%
E|

)

H

3

wade aub mection (1) of Section B0 of ! | ]
ruplicate in Form 575 as pascrted wde Aule 8(1) of e Service Tox RBules, 1954, ond Shall bo accompanied by @
ol oider appealed mgsinst (o of which shall be confied copy) and  sheul
e fha amouni of service ia & dene demanded & ¥
g bEn & ifleies] demanded &
. whewe the amouni of serice iae & A
of crossed bank dft n fwowr of the Assslan) Fegiswer of the bench of nominated Fublic
tha basuch of Teibunal |5 Mhustes | Spphication made of

j2gage
Saty i
:



U]

(L]

(Ch

fiiiy

[}

[}

el

(o}

G}

Pzt witiferem, 1004 & UFm B6 W ITmmwE (2) 0¥
KA & AwE B eer S T.7 0 e wEl o g
Ewvn ofie wae & off wenE o # m ofy st st T ZEW AEEE SorET T, S
mwm.mmmnmamnmummnmmmﬁmmmu

The appesl under sub section {2) sed {2A) of Mo section BE the Fnance Act 1984, shel be fled i For ST.7 as presceited
wnder Rule 0 {3 & SJA) of the Senice Tar Aules 1034 and shall be accompanisd by & copy of order of Commesong
Cairsl Exclps or Commpmsicrs, Cenirsd Exciie (Appeaial (onn ol which b

pasasd by Tha :mmnmwabmﬂwuhmwmm
in Blg e appanl befors ihe Appstain Tribunal

%
:
:
:
E

s wFF, i e v der ariedrn afteere AR & W el & oamnd A S s e SRR 1944 &
ut Shrw & e, 3t 87 TRt wMBRTR 1004 & OnT B3 W ety e S @ sht
i & ey WA WEW T w1 A E 10 WA (0R],  m oe m#,m?hn.nm:!m
frien §, w1 A P A, T g o & St Ee BOER e antiEe d i
s wemE wEE T Fes & ke T fer v e A Tt B
il w11 & HEEE TR
(i Fuke o B & o T oA
{iii} e = Srraedt b Temn § & S v qen
-nnlnhmmhwmm.mm-Imutm#ﬂMMthmm
Fuara wll o awie s el En
Foi an appodl 80 be fisd bekwe the CESTAT, under Section 35F of the Cearal Eacsa A, 1044 wiech 15 siso made
sopiicatie 10 Serice Tax wader Section 83 of the Finanos Act, 1954, an mppeal againgl this order shall b tatre the Tribunal
mmmd1“dﬂdwmmmt,-wmmwdynnmwmm;_mmmhn
mﬂl.p'u-.lhim&mwmmﬂﬂlmﬂhﬂuﬂmm-mdﬂu.inﬂrun.
Under Coniral Ewxcizs and Service Tax “Dhly Demanded” shal inciude
i amouni determicssd unde Secton 11 0
{iil amour of eironeous Cenval Credil isken,
11} amount papable uncer Fule & of the Cenval Credi Rules
pmuuadm-iuiﬁmlwmn!ﬂﬂhﬂmm:pmhumlpﬂummummmml
-ﬂmmmmmmﬂﬂuﬁrﬂimhm.ﬁu

3
2
:

T AT W gl Hriee

FAavigimn to Giovarmmand of Indiac )

¥E MW ofew Freaftten mwn &, & s wftrfyrs, 1094 & ony 35EE & o ¥ padE o

ﬁ_m . T g, e A, e - ohft #fWR, #an & woA, EAE A, 3 1hp00. #
Eﬂllmﬂli

%o e Under Secretary, by e Gowernmenl of da, Revision Applicstion Unk, Minisyry o Finance,
. #th Fioor, Jesvan Desp Bulidng Padwmen Simot, Mew Delki-110001, under Secion 35EE of the
mEovise o sub-secion (1) of Beclion-358 ied

ufx wre & Be & 7o & 3| o e & Tl s @ EnT aE 8 anee & gve o Bl we e W
hnr_#rummﬁ:wgmﬁtﬂm.m“m?ﬂtﬂm?ﬂmkmwnmHmn

from a faciory % 0 wareshouss of |0 andiher faciory or from Ghe
mmmnmdwﬂﬂhmH-HMunmmmhuWywml

%
:
E

faferer # wmwn st @ wh oo S e e F g (i b

uammm-mmwmﬁmmm-ﬂm-mmmmn
h #rg eapomed fo &y coueany. OF temiony pulside India.

|
3
i
1
48
1

el
TR i
m%tmtﬁ*m ;rz?‘lﬁfm 105 kwmﬂﬂ il e FRro

wigr| e f bl A wes Wit 144 & wmr AS.EE & apm Tif gee @ gt & e & A TRG
waes & EW ol )
The sbowe applicason shail be mads & dupicale in Fom HNo EA-§ w5 specifed under Rule, 3 of Cantred Exces {Appeats)

718
£
i
é
:

whais
] Las
e B k) = EEEw M o mE ok = ; dw o T e o) gE A .
hqrﬂ#:d!mmm mwvsmﬂf;wwdwmhm )
crders in Cwiginel fee for each 0L, showid bo paid in the mloresaid manne

or the ane applicaton ip the Centrel Govl. As the cese
100 fnr sach

33
Sy
3

jar
d
.
if
Ea‘
:
g
:iﬂ
F
il
g
ti

muEE e mﬁw.m?:tqqmlqm-@mHnmmﬁﬂwhﬁfEammﬂ
s N R e T _

One copy ol applicaten of D10 a:mImnm-u.mnmmnqmmrmrmwuhulm-mnhmmp
ol As Emumm3mm-lh1mdmcwnmm1m An amended

e i nmrmmtmmmmumnmﬁmmmn
Jﬂﬁﬁﬁﬂmrﬁhhmhr
Mﬂnlhnruun-m-.uﬂhumrmwwmwmummemdmhc“.ﬁmﬂm
Ap:ﬂhﬁfmlﬁmeﬂmﬂm1m.

wrr i witer st wlw ofaw sl & T AT et i sy onmt & fav, wbedt Towhs S
www checgovin ® & wet .
Fn:.-mmm.mﬂmmmmmﬂwmwmmmw-m.hwdAMm
reder B0 [he Deparmeaal wihste www cbec govn



appeal Ho: VEATTOVEVR AN T

Ly

3

:: ORDER-IN-APPEAL ::

M/s Keshodwala Foods, Plot No. 305, GIDC Udhyognagar, Veraval 362269,
Dist., Gir-Somnath holding Service Tax Registration No. AADFK6651Q5T001
(hereinafter referred to as “the appellant™) for providing Taxable Services of
‘Business Auxiliary Services and Goods Transport Agency Services' filed appeal
against Order-In-Original No. AC/JND/22/2017 dated 20.03.2017 (hereinafter
referred to as “the impugned order™) passed by the Assistant Commissioner,
Central Excise Division, Junagadh (hereinafter referred to as “the lower
adjudicating authority”)

1. The appellant was required to file 5T-3 returns w.e.f. 01.04.2006 for
Half Year ending April to September on or before 257 October and for Half Year
ending October to March on or before 25" April or the date prescribed by the
Government. It was found that the appellant had not filed 5T-3 returns during
Financial Year 2006-07 to 2013-14 as detailed in the Show Cause Notice and
never disclosed reason for non filing of the 5T-3 returns to the department.

2.1 The Superintendent, Service Tax Range, Junagadh vide letter dated
01.09.2015 called for information Category wise service provided along with
consideration received during 2013-14; Copy of 5T-3 Returns for 2013-14; Form
26AS for F.Y.2013-14; Balance Sheet and Income Tax Return for F.Y 2013-14
from the appellant. The appellant vide their letter dated 09.09.2015 replied
that they were engaged in Fish Export Business and no Service Tax is leviable
on Fish Export and provided copy of Form 26AS for F.Y. 2013-14. The
Jurisdictional Range Superintendent vide letter dated 12.10.2015 had again
called for copy of 5T-3 Returns, Balance Sheet and Income Tax Returns and
appellant vide letter date 01.11.2015 produced copy of Balance Sheet and
Income Tax Return for F.Y.2013-14 and also informed that they have no income
liable to pay service tax in F.Y.2013-14. The verification of Balance Sheet for
F.Y. 2013-14 revealed that the appellant had paid Rs. 14,73,18,830/- in 2012-
13 and Rs. 17,77,73,112/- in 2013-14. On inquiry, they also informed that they
have paid Rs. 1,35,93,912/- as Trailer Freight during 2012-13 and Rs.

1,49,33,000/- in 2013-14:
'TE'_L r Ml

2.1 The jurisdictional Superintendent vide letter dated 09.12.2015,
11.12,2015, 30.12.2015, 12.01.2016 and 28.01.2016 has now called for
information for F.Y. 2010-11 to 2014-15 regarding payment made to the
Transporters as receiver of GTA services used for Transportation of Goods by
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Road while exporting the goods outside India, however, the appellant did not
provide any information except Balance Sheet for F.Y. 2013-14, The appellant
vide letter dated 06.01.2016 informed that they were engaged in export of Sea
Food which was not liable to pay service tax as pisciculture activity is
considered as agricultural activity; that pisciculture is breeding, rearing, and
transplantation of fish by artificial means, in other words, fish farming; that it
is principal form of aguaculture, while other methods may fall under
mariculture; that it involves raising fish commercially in tanks or enclosures,
usually for food; that a facility that releases juvenile fish into the wild for
recreational fishing or to supplement a species natural numbers is referred to
as fish hatchery. The appellant vide letter dated 27.01.2016 further informed
that as per their business activities, they were purchasing natural fish of Sea
water from fishermen and they are Sea Foods Exporters. A statement dated
18.04.2016 of Shri Kadar Husenbhai Sama, authorized signatory of the appellant
was recorded wherein he stated that they had neither filed any Service Tax
returns prior to FY 2014-15 nor paid any Service Tax under the category of GTA
or Business Auxiliary Service prior to 2014-15 as they were under the impression
that the amount paid under the said transportation was exempted vide
Notification No. 31/2012-ST dated 20.06.2012; that the expenses shown against
5ales Commission / Brokerage is the amount paid to various commission agents
in India and Foreign Country engaged by them for sales of goods not having any
branch in India; that expenses shown against Legal/ Licence/ Statutory fees
was paid for availing services of fish testing, surveyor and export inspection
agency fees and they did not avail any service from advocate; that the
expenses shown against freight outward was paid towards freight paid on
outward transportation of finished goods from their factory premises to the
port of export. o

2.3 As per Balance Sheet for the year 2010-11 to 2014-15 and data of Trailer
Freight for outward Transportation provided vide letter dated 18.04.2016 of
the appellant, they had also shown expenses as Freight Inward and Carriage &
Freight/ Freight Inward Fish as below:

'Year  [Freight Inward | Carriage of Freight/ | Total Freight |
_= - Freight Inward Fish | paid

2010-11 4094343 255020 | 4349363

201112 [ 1960865 | 428918 | 2389783

201213 6391178 1897135 7288313

| 2013-14 | 4545241 570689 5115930

| 201415 | 7485695 | 362726 | 7848421 |
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2.4 It was revealed that the appellant had not paid Service Tax of Rs.
27,08,400/- on freight, not paid Service Tax of Rs, 2,43,365/- on amount of Rs,
11,95,446/- towards Sales Commission and Brokerage during F.Y, 2010-11 and
Rs. 9,71,764- during FY 2013-14 to Foreign Agents and did not pay Service Tax
of Rs. 1,43,054/- on Commission / Brokerage Income of Rs. 11,57,398/- during
FY 2014-15 under Business Auxiliary Service. For availing exemption from
payment of Service Tax under GTA service, procedure has been prescribed vide
Notification No. 18/2009-5.T. dated 07.07.2009 as amended vide Notification
No. 31/2012-5.T. For availing exemption from payment of Service Tax under
Commission Agent located outside India, procedure has been prescribed vide
Notification Mo. 18/2009-5.T. dated 07.07.2009 read with Motification No.
42/2012-5.T. dated 29.06.2012, however, the appellant did not follow
prescribed procedure.

2.5 Show Cause Notice No. V/15-06/Dem-ST/HQ/2016-17 dated 19.04.2016
was issued to the appellant proposing to demand Service Tax of Rs. 27,08,400/ -
in respect of GTA Service for the FY 2010-11(w.e.f. October-2010) ta 2014-15,
Service Tax of Rs. 2,43,365/- under Business Auxiliary Service for Sales
Commissioner paid to foreign agent during FY 2010-11 and 2014-15 and Service
Tax of Rs. 1,43,054/- on Income Received as Commission/ Brokerage during
2014-15, including Education Cess and Secondary & Higher Education Cess,
total Service Tax of Rs. 30,94,819/-, under Section 73{1) of the Finance Act,
1994 (hereinafter referred to as ‘the Act') read with Section 68 of the Act
alongwith interest under Section 75 of the Act. It was also proposed to recover
late fee under Section 70 of the Act read with Rule 7C of the Service Tax Rules,
1994 (hereinafter referred to as ‘the Rules') for non filing of 5T-3 returns in
prescribed time limit. It was further proposed to impose penalties under
Section 76 of the Act for non payment of Service Tax, under Section 70 of the
Act for failing to assess their correct liability, incorrect discharge of Service
Tax liability, under Section 77 of the Act for contravention of provisions of
Section 68, 69 of the Act, under Section 77(2) of the Act and under Section 78
of the Act for suppressing the facts from the Department.

2.6 The Show Cause Notice was adjudicated by the lower adjudicating
authority vide the impugned order wherein Service Tax of Rs.30,94,819/- was
confirmed under Section 73(1) of the Act alongwith interest under Section 75 of
the Act, It was ordered to recover late fee of Rs. 1,58,000/- under Section 70
of the Act read with Rule 7C of the Rules for non filing of 5T-3 returns in time.

Page 5 al 24
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The lower adjudicating authority did not impose any penalty under Section 76
and 77 of the Act but imposed penalty of Rs. 30,94,819/- under Section 78 of
the Act by offering reduced penalty of 25% under proviso to Section 78 of the

Act.

3.

Being aggrieved with the impugned order, the appellant filed appeal,

inter-alia, on the following grounds:

1.

They are called upon to pay the Service Tax on goods transport agency
service. They are paying freight for the transportation of fishes from their
factory to the port which not a taxable activity as the entire business is
related to fish processing and same falls within the ambit of agriculture
business. There are various benefits granted under the Finance Act to
agriculture business and the Show Cause Notice nowhere mentioned that
the product in question do not fall under the agriculture business. The GTA
service is defined under Section 65B(26) of the Act and as per Notification
No. 30/2012 dated 20.06.2012, full Service Tax shall be paid by the person
tiable to pay freight other than the service provider after considering
abatement. As per Notification No. No. 25/2012 has granted exemption for
services provided by a GTA by way of transport in a goods carriage of (a)
agricultural produce and (b) food stuff including.... and term ‘agriculture’
has been defined under sub clause (3) of Section 658 and ‘agriculture
produce’ has been defined under sub clause (5) of Section &5B. As per
definition of agricultural produce, their business is of producing processed
fish from raw fish only, live fish are processed and are preserved in proper
temperature. The input is fish and finished product is also fish for tham
and the fish are processed to make it marketable and eatable. They are
engaged in the business of fisheries which is exempted from the service

tax vide Notification No. 25/2012. W W

As per Notification No. 30/2012 dated 20.06.2012, exporter who wants to
avail exemption shall file EXP-1 and EXP-2 within prescribed time to
prescribed authority however, they are held liable for the services which
are exempted in nature itself. The benefit of incentives granted by the
government for promoting export business cannot be denfed by any
authority merely by procedural lapse. The final goods got exported which
can be verified by other means like invoice, shipping bill etc and they had
used same service for the purpose of export only and they rely on the
decision in the case of Mangalore Chemicals & Fertilizers Ltd reported as
1991 (55) ELT 437 (5.C.) and Rupam Impex Vs ACIT. The intention to issue

Page 6 of 34

=

i



Appeal Mo: VENTREVRENT
T

Motification Mo. 18/2009-5.T. dated 07.07.2009 to exempt specified
taxable services from payment of Service Tax was to facilitate the
exporters so that their export business is not hampered., The exemption
notification should be so interpreted and the word used therein should be
assigned such meaning as would enable the assessee to secure the benefits
intended to be given by the legislature and object of notification is not
frustrated. The impugned notice nowhere alleges that services on which
exemption have been claimed were not used for export of goods and
therefore, the impugned notice proposing denial of benefit of the said
notification is not tenable in law. The allegations made in the impugned
notice are purely procedural in nature and substantial benefit should not
be denied for procedural lapses, if any and they rely on the decision in the
case of Manubhai reported as 2011 (21) 5TR (65).

For Service Tax demand on foreign commission they rely on the definition
of Business Auxiliary Service provided at Section 65(19)(zzb) and as per
Section 66(d)(ii) service provided by a commission agent for sale or
purchase of agricultural produce are not taxable. Prior to 01.07.2012,
Motification Mo. 8/2004-5.T. dated 09.07.2004 exempted the services of
commission agent in relation to agricultural produced from payment of
Service Tax and same is continuing by specifying in the negative list. The
conditions specified in Notification No. 42/2012 is procedural is nature and
for which intention of bepefit cannot be denied. The taxation of
commission agent service dealing in goods was governed by Rule 3 of Place
of Provision of Service Rules, 2012 upto 30.09.2014 and as per which
service will be deemed to be provided at the location of “Service
Recipient’. However, vide Notification No. 14/2014-5.T. dated 11.07.2014,
the Government has amended Rule 2(f) read with Rule 9 of the Place of
Provision of Service Rules, 2012 by replacing definition of intermediary, to
include, commission agent dealing in goods. Therefore, from 1* October,
2014, taxation of commission agent service dealing in goods will be
governed by Rule 9 of Place of Provision of Service Rules, 2012 which
defines services provided by foreign commission agent, outside India to

Indian person, it is not liable to Service Tax. P

They further argue that various penalties imposed upon them are not
sustainable. For imposition of penalty under Section 70 of the Act read
with Rule 7 of the Rules, they are not liable to such penalty as their
receipts does not exceeds the basic threshold limits as prescribed under
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Notification Mo. 6/2005 as amended and CBEC Circular No. 97/8/07-5.T.
dated 23.08.2007. They also rely on the decision in the case of Amrapali
Barter Pvt, Ltd., Suchak Marketing Pvt. Ltd. That penalty under Section 75
demanded for interest and penalty under Section 76, 77 and 78 cannot be
imposed as they were not liable to pay Service Tax and not a person in
default.

3. For procedural lapses they rely decision in the case of Ambalal & Co.
reported as 2010-TIOL-111-5C-CUS, Indian Tobacco Association reported as
2005 (070) RLT 0201 (SC). For classification of their product as Food Stuff,
they rely on the decision in the case of K. Janardhan Pillai & Others
reported as AIR 1981 SC 1485.

4, Shri Hemal Doshi, Chartered Accountat appeared and reiterated grounds
of appeal and submitted that they process sea food which is exempted by
Natification No. 25/2012-5T dated 20.06.2012; that they fall under National
Fisheries Development Board for following regulations etc which is under
Ministry of Agriculture; that Hon’ble Supreme Court has held in K. Janardhan
Pillai & Otheers (AIR 1981 5C 1485) that sea foods is also food itself that in case
of M. Ambalal & Co. reported as 2010-TIOL-111-5C-Cus it has been decided that
an exemption notification must be construed in such a way to give exemption
benefits; that they have exported the entire production to foreign countries:
that they should have followed procedure and they are ready to follow now:
that they would submit written submission in this regard within 3-4 working

days.

.,

FINDINGS:

5. | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as oral submissions of the
appellant. The issue to be decided in the present appeal is as to whether
appellant is liable to pay Service Tax on GTA Service, Commission Agent Service
and Business Auxiliary Service for sales commission paid to foreign agents or
not.

6, It is on record that the appellant was holding Service Tax registration
since 24.03.2006 but neither filed 5.T.-3 returns from April, 2006 to March,
2014 nor paid any service tax. The appellant argued that since they were
engaged in the business of fish processing and the same falls within the ambit
of agricultural business and exempted from Service Tax vide Motification No.

Page B of 24

C Wb Lk



Appeal Bac VIO EVRIZOT

25/2012. They were paying freight for the transportation of fishes from their
factory to the port. Let's examine some basic facts for deciding the issue,

which are as under:

‘Goods” means every kind of movable property that can be brought to the
market to be bought and sold.

Iltem No. 21(a) of Notification No. 25/2012 dated 20.06.2012 grants full
exemption from Service Tax to transport of the products ‘Fruits, Vegetables,
Egg, Milk, Food grains or pulses' by road in a goods carriages. These articles are
of daily necessity and are transported throughout the year and hence the
exemption is granted since it serves the common man from the burden of

possible price-rise,

The entry No. 21 of MNotification No. 25/2012 was amended vide Motification
No. 3/2013-Service Tax dated 01.03.2013 and the definition was substituted
which reads as “foodstuff including flours, tea, coffee, jiggery, sugar, milk
products, salt and edible oil excluding alcoholic beverages.

The food means “any solid substance (not liquid) that is used as a source of
nourishment, material, usually of plant or animal origin, that contains or
consists of essential body nutrients such as carbohydrates, fats, proteins,
vitamin or mineral and is ingested and assimilated by an organism to produce
energy, stimulate growth and maintain life.”

gL T

Food stuff means “Foodstuff (usually plural) means a substance that can be
used or prepared for use as food.”

The term Agriculture means “the cultivation of plants and rearing of all life-
forms of animals except the rearing of horses for food, fiber, fuel, raw material
or ather similar products.”

Agricultural produce means ““Agricultural produce” means any produce of
agriculture on which either no further processing is done or such processing is
done as is usually done by a cultivator or producer which does not alter its
essential characteristics but makes it marketable for primary market."

6.1 Thus, the agriculture sector has been supported by keeping the bulk of
services relating to agriculture or agriculture produce in the negative list vide
the Finance Act, 2012. Hence, the services relating to agriculture shall include
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by way of agricultural operations directly related to production of any
agricultural produce including cultivation, harvesting, threshing, plant
protection or seed testing. Therefore, it can be construed that the farm fish
without any further processing is done or such processing is done which does
not alter the essential characteristics is out of purview of Service Tax. But in
case on hand the issue is not related to farm fish as it is nowhere mentioned
that the appellant is having their own farms for fish breeding, rearing, and
transplantation of fish by artificial means, in other words, fish farming which is
the principal form of aquaculture, while other methods may fall under
mariculture and it involves raising fish commercially in tanks or enclosures,
usually for food. A facility that releases juvenile fish into the wild for
recreational fishing or to supplement a species’ natural numbers is generally
referred to as a fish hatchery. On the contrary it is on record that the appellant
vide their letter dated 27.01.2016 has informed that as per their business
activities, they are purchasing natural fish of sea water from fisherman and
they are sea foods exporters. Therefore, it can safely be construed that the
appellant has not obtained fish out of an agricultural activity and it is ocean
caught fish and thus it cannot be termed as agricultural produce. They
purchase fishes from the fisherman and carrying out process like cutting of
heads and tails, peeling, deveining, cleaning and freezing etc. Therefore, | hold
that it is not an agricultural produce as argued by the appellant. Once it is
established that it is not agricultural produce, the applicability of provisions of
Notification No. 25/2012 do not arise at all looking to the fats of the present
case.

6.2  Since the provisions of Notification Mo. 25/2012 are not applicable to the
appellant, for availing export related benefits, they have to follow the
procedures laid down vide Notification No. 18/2009-5T dated 07.07.2009, as
amended vide Notification No. 31/2012-5.T. dated 20.06.2012.

6.3 | find that the appellant has paid sales commission to overseas
commission agent in the year 2010-11 and 2013-14. The said services are
classifiable under “Business Auxiliary Service™ as per Section 65(19) of the Act,
as detailed below:

Business auxillary service™ means any service in relation to,

(i} promotion or marketing or sale of goods produced or provided by or
belonging to the client; or

(if} promotion or marketing of service provided by the client; or

(ifi) any customer care service provided on behalf of the client; or
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fiv) procurement of goods or services, which are inputs for the client; or
Explanation: For the removal of doubts, it is hereby declared that for the
purposes of this sub-clause, “inputs” means all goods or services intended for
use by the client,

(v) production or processing of goods for, or on behalf of, the client.

{vi} provision of service on behalf of the client; or

fvii) @ service incidental or auxiliary to any activity specified in sub-clouses (i}
to {vi}, such as billing, issue or collection or recovery of cheques, payments,
maintenance of accounts and remittance, inventory management, evaluation
or development of prospective customer or vendor, public relation services,

management or supervision,

and includes services as a commission agent, but does not include any activity
that emounts to "monufocture” of excisable goods.

[Explanation. — For the removal of doubts, it is hereby declared that for the
purpases of this clause, —

{a) "commission agent™ means any person who acts on behalf of another
person and couses sale or purchase of goods, or provision or receipt of
services, for a consideration, and includes any person who, while acting on
behalf of another person —

(i) deals with goods or services or documents of title to such goods or services:
or

(i} collects payment of sale price of such goods or services; or

(fii} guarantees for collection or payment for such goods or services; or

(iv) undertakes any activities relating to such sale or purchase of such goods or
SErvices;

Further Section 65(105)(zzb) of the Act stipulates: “Taxable Services” means
any service provided or to be provided to a client by any person in relation to

business auxiliary service.

6.4  The charging Section is Section 66A which is re-produced below for ready
reference:

=

SECTION 66A Charging of service tax on services received from outside India:
(1) Where any service specified in clause {105) of section 65 is,—

fa) provided or to be provided by a person who has established a business or
has a fixed establishment from which the service is provided or to be provided
ar has his permanent address or usual place of residence, in a country other
than India, and

(b) received by a person (hereinafter referred to as the recipient) who has his
place of business, fixed establishment, permanent address or usual ploce of
residence, in India,

such service shall, for the purposes of this section, be taxable service, and
such taxable service shall be treated as if the recipient had himself provided
the service in India, and accordingly all the provisions of this Chapter shall

apply:

Provided that where the recipient of the service is an individual and such
service received by him Is otherwise than for the purpose of use in any
business or commerce, the provisions of this sub-section shall not apply:

Prnvid:&*d further that where the provider of the service has his business
establishment both in that country and elsewhere, the country, where the
establishment of the provider of service directly concerned with the provision
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of service is located, shall be treated as the country from which the service is
provided or to be provided.

{Z) Where a person is carrying on a business throwgh a permanent
establishment in Indic and through another permanent establishment in a
country other than India, such permanent establishments sholl be treated as
separate persons for the purposes of this section,

Explanation 1.— A person carrying on @ business through a branch or agency in

any country shall be treated as having a business establishment In that

country.

Explanation 2.—Usual ploce of residence, in relation to a body corporate,

means the place where it is incorporated or otherwise legolly constituted.

The services provided in the negative list (exempted from Service Tax)
are tax free as per the charging section 66B. However, the “Business Auxiliary

Service” is not covered under the negative list as per Section 66B of the Act.

6.5 The Government vide Notification No. 25/2012-Service Tax New Delhi,
the 20th June, 2012 exempted the following taxable services by the following

persons in respective capacities

ltern NO.34. Services received from a provider of service located in a non-
taxable territory by -

(a) Government, a local authority, a governmental authority or an individual
in relation to any purpose other than commerce, industry or any other business
or profession;

(b) an entity registered under section 12AA of the Income tax Act, 1961 (43 of
1961) for the purposes of providing charitable activities; or

(c) a person located in a non-taxable territory; '«f,

However, vide Notification No. 30/2012-5T dated 30.06.2012 has clarified the
situation as detailed below:

S1.Mo. | Description of a service Percentage Percentage of
of service tax | service tax
payable by the | payable by the
person person
providing receiving the
service | service

10 | in respect of any taxable | Mil | 100%

services provided or agreed to be
provided by any person who is located
in a non-taxable territory and received
by any person located in the taxable
| territory |

Thus, it is clear that in respect of any taxable services provided or agreed to be
provided by any person who is located in non-taxable territory and received by
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any person located in the taxable territory, the person receiving the service is
liable to pay Service Tax on reverse charge mechanism.

6.6 The impugned order stated that the appellant had paid export sales
commission to overseas commission agents in 2010-11 and 2014-15 on overseas
sales. | find that for this the Government has issued following Notification
which exempts the taxable service received by an export of goods and used for
export of goods as detailed below:

Motification No.18/2009 - Service Tax, dated 7th July, 2009

hereby exempts the taxable service received by an exporter of goods
(hereinafter referred to as the exporter) and used for export of goods
{hereinafter referred to as the said goods), of the description specified in
column (3) of the Table below (hereinafter referred to as the specified
service), pertaining to sub-clauses of clause (105) of section 65 of the said Act
specified in the corresponding entry in column (2) of the said Table, from the
whole of the service tax leviable thereon under section &6 and section 66A of
the said Act, subject to the conditions specified in column (4) of the said
Table,

Serial | Sub- Description of the taxable | Conditions

Mo. | clause | service

i (zzp) | Service provided to an|The exporter shall have to
exporter for transport of the | produce the consignment note,
said goods by road from any [ by whatever name called,
container freight station or | issued in his name.
inland container depot to
the port or airport, as the
case may be, from where
the goods are exported; or
Service provided to an
exporter in relation to
transport of said goods by
road directly from their
place of removal, to an
inland container depot, a
container freight station, a
port or airport, as the case
may be, from where the

- goods are exported,

r (zzb) |Service provided by a|(1)The exporter shall declare
commission agent located | the
outside India and engaged | amount of commission paid or
under a contract or|payable to the commission
agreement or any other | agent in the shipping bill or bill
document by the exporter in | of export, as the case may be.
India, to act on behalf of | (2) The exemption shall be
the exporter, to cause sale | limited to one per cent of the
of goods exported by him. free on board value of export

goods for which the said service
has been used.
3. {3) The exemption shall not be
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available on the export of
canalised item, project export,
ar

export financed under lines of
credit extended by Government
of

India or EXIM Bank, or export
made by Indian partner in a
company with equity
participation

in an overseas joint venture or
wholly owned subsidiary.

(4) The exporter shall submit
with

the half vyearly return after
certification of the same as
specified in clause (g) of the
proviso-

(i) the original documents
showing actual payment of
commission to the commission
agent; and

(i1} 2 copy of the agreement or
contract entered into between

the
commission  agent  located
outside
Indiaand the exporter in
relation
to sale of export goods, outside
India:

Provided that- 1A

(a) the exemption shall be available to an exporter who,-

() informs the Assistant Commissioner of Central Excise or the Deputy
Commissioner of Central Excise, as the case may be, having jurisdiction over
the factory or the regional office or the head office, as the case may be, in
Form EXP1, before availing the said exemption;

(1) is registered with an export promotion council sponsored by the Ministry of
Commerce or the Ministry of Textiles, as the case may be:

(i1} is a holder of Impeort-Export Code Number:
(iv) is registered under section 69 of the said Act:

(v} s liable to pay service tax under sub-section (2) of section 68 of said Act,
read with sub clause

{iv) or sub-clause (v) of clause (d) of sub-rule (1) of rule 2 of the Service Tax
Rules, 1994, for the specified service;

(b) the invoice, bill or challan, or any other document issued by the service
provider to the exporter, on which the exporter intend to avail exemption,
shall be issued in the name of the exporter, showing that the exporter fs liable
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to pay the service tax in terms of item (v) of clause (a);

(c) the exporter availing the exemption shall file the return in Form EXP2 every
six months of the financial year, within fifteen days of the completion of the
said six months;

(d) the exporter shall submit with the half yearly return, after certification,
the documents in original specified in clause (b) and the certified copies of the
documents specified in column (4) of the said Table;

(e) the documents enclosed with the return shall contain a certification from
the exporter or the authorised person, to the effect that taxable service to
which the document pertains, has been received and used for export of goods
by mentioning the specific shipping bill number on the said document.,

(f) where the exporter is a proprietorship concern or partnership firm, the
documents enclosed with the return shall be certified by the exporter himself
and where the exporter is a limited company, the documents enclosed with the
return shall be certified by the person authorised by the Board of Directors;

(g) where the amount of service tax in respect of the service specified against
serial No. 2 of the Table exceeds one per cent, of the free on board value of
the export then, the amount in excess of the said one percent. shall be paid
within the period specified under rule 6 of the Service Tax Rules, 1994:

5 AV r-‘:___ :

6.7 The above Notification provides for exemption from payment of Service
Tax on taxable service under Section 65 (105) (zzb) which is received by an
exporter of goods and used for export of goods subject to 1% of the FOB value

and subject to conditions as laid down in the Notification mentioned supra. In

the context of refund of service tax paid on foreign agency commission,
Notification 18/2009 dated 07/07/2009 (in the table, sl.no.2 , condition no. 2|
says “exemption shall be limited to one percent of the free on board value of
export goods for which the said service has been used”. This means that
amount of service tax paid, which can be refunded to the exporter, fs
restricted to one percent of the FOB value of export goods in relation to which

the taxable service of the foreign agent was used. In other words, it is clear
that the person who paid export sales commission to overseas commission
agent on overseas sales is required to pay Service Tax first and then can claim
refund of the Service Tax paid by following the mechanism enumerated in the
said Motification.

6.8 The above Notification provides for exemption from payment of Service
Tax on taxable service under Section 65 (105) (zzp) which is received by an
exporter of goods and used for export of goods subject to condition that the
exporter shall have to produce the consignment note, by whatever name
called, issued in his name and subject to conditions as laid down in the
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Motification mentioned supra. In the context of refund of service tax paid on
GTA service, Notification 18/2009 dated 07/07/2009 (in the table, sl.no.1)
condition says “the exporter shall have to produce the consignment note, by
whatever name called, issued in his name”, This means that amount of service
tax paid, which can be refunded to the exporter, is available to them on
production of consignment note issued in the name of exporter. In other words,
it is clear that the person who paid GTA is required to pay Service Tax first and
then can claim the refund of the same by following the mechanism enumerated
in the above mentioned Motification.

6.9 The MNotification No. 18/2009 dated 07.07.2009 was amended vide
Notification No. 42/2012, which is re-produced below for ready reference:

Notification Mo 42/2012-5T, the 29th June, 2012 stipulates for exemption of
excess of the service tax calculated on a value up to ten per cent of the free
on board value of export goods for which the said specified service has been
used, subject to the conditions specified in column (3) of the said Table,

Table
5r. |Description of the taxable|Conditions
iNo. |service
(1) |(2) (3)
1. |Service provided by a|(1) The exporter shall declare the

commission agent locatedjamount of commission paid or

outside India and engaged
under a contract or
agreement or any other
document by the exporter in
India, to act on behalf of
the exporter, to cause sale
of goods exported by him.

payable to the commission agent in
the shipping bill or bill of export, as
the case may be.

{2) The exemption shall be limited to
the service tax calculated on a value
of ten per cent of the free on board
value of export goods for
which the said service has been
used.

(3) The exemption shall not be
available on the export
of canalised item, project export, or
export financed under lines of credit
extended by the Government of India
or EXIM Bank, or export made by
Indian partner in a company with
equity participation in an overseas
joint venture or wholly owned
subsidiary.

(4) The exporter shall submit with
the  half-yearly return  after
certification of the same as specified
in clause (g) of the proviso—

(i) the original documents showing
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actual payment of commission to the
commission agent; and 0
(ii) a copy of the agreement or 4
contract entered into between the
commission agent located outside
India and the exporter in relation to
sale of export goods outside India;

Provided that-
{a) the exemption shall be available to an exporter who,-

(i} informs the Assistant Commissioner of Central Excise or the Deputy
Commissioner of Central Excise, as the case may be, having jurisdiction aver
the factory or the regional office or the head office, as the case may be, in
Form EXP3 appended to this notification, before availing the said exemption:

(ii) is registered with an export promotion council sponsored by the Ministry of
Commerce or the Ministry of Textiles, as the case may be:

(iii) is a holder of Import-Export Code Number:

{iv) is registered under section 69 of the said Act;
(v} is liable to pay service tax under sub-section (2} of section 68 of said Act,
read with item (G) of sub-clause (i) of clause (d) of sub-rule (1) of rule 2 of the
Service Tax Rules, 1994, for the specified service;

{b) the invoice, bill or challan, or any other document by whatever name called
issued by the service provider to the exporter, on which the exporter intends to
avail exemption, shall be issued in the name of the exporter.

(c) the exporter availing the exemption shall file the return in Form EXP4,

every six months of the financial year, within fifteen days of the completion of

the said six months; e
lEl*-'- T

(d) the exporter shall submit with the half yearly return, after certification, "

the documents in original specified in clause (b) and the certified copies of the

documenits specified in column (3) of the said Table:

|e} the documents enclosed with the return shall contain a certification from
the exporter or the authorised person, to the effect that specified service to
which the document pertains, has been received and used for export of goods
by mentioning the specific shipping bill number on the said document.

(f) where the exporter is an individual or a proprietorship concern or an HUF or
a partnership firm, the documents enclosed with the return shall be certified
by the exporter himself and where the exporter is any other person, the
documents enclosed with the return shall be certified by the
person authorised by the Board of Directors or any other competent person;

(g) where the amount of commission charged in respect of the specified service
exceeds ten per cent. of the free on board value of the export then, the
service tax shall be paid within the period specified under rule & of the Service
Tax Rules, 1994, on such amount, which is in excess of the said ten per cent:

6.9.1 Vide above Notification, the Government has allowed exemption limited,
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by way of refund, to the service tax calculated on a value of ten per cent of
the free on board value of export goods for which said service has been used,
subject to the conditions mentioned therein which is to be followed by the
person who intend to avail either exemption from payment to Service Tax for
the goods exported or to claim refund later on.

6.10 In view of the legal position as enumerated above, it is clear that the
appellant is liable to pay Service Tax on export sales commission paid to
overseas commission agent during the year 2010-11 and 2014-15 as they have
not followed the conditions above for exemption or refund but have claimed
that the services received by them were of ‘intermediary’ services as defined
under Rule 2(f) of the Place of Provision of Services Rules, 2012 and as per Rule
9 of the Rules. The place of provision of service in case of ‘intermediary
service' is the location of service provider. Therefore, Service Tax is not liable
to be paid since the place of provision of services is outside the taxable
territory. For this, we need to have a look at definition of “intermediary’ given
in Rule 2{f) of the Rules as was in force upto 30.09.2014 which reads as under:

{f) “intermediary” means a broker, an agent or any other person, by whatever name
colled, who arranges or facllitates o provision of o service (hereinafter called the
‘tain’ service) Detween two or more persons, but does not include o person who
praovides the main service an his account.

The above mentioned definition was amended vide Motification No. 14/2014-5T
dated 11.07.2014 and w.e.f. 01.10.2014, which reads as under:

if} “intermediary™ means a broker, an agent or any other person, by whatever name
called, who arranges or facilitates a provision of a service (hereinafter called the
‘main' service) or_a supply of goods, between two or more persons, but does not
inciude g person who provides the main service on his account. :

6.10.1 In view of above, earlier exemption was available on Commission
paid to the overseas agent for Export of Goods but it was conditional, however,
from 1st October 2014, it is out of purview of service tax. Taxation of
Commission agent service dealing in goods was governed by Rule 3 of Place of
Provision of Service Rules 2012 upto 30th September 2014, As per said Rule 3,
service will be deemed to be provided at the location of ‘Service Recipient’,
However, vide Notification No 14/2014 ST dated 11th July 2014, government
has amended Rule 2(f) read with Rule 9 of the Place of Provision of Service
Rules 2012, by replacing definition of Intermediary, to include, commission
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agent dealing in goods. Hence from 1st October 2014, Taxation of Commission C
agent service dealing in goods will be governed by Rule 9 of Place of Provision
of Service Rules 2012, As per said Rule 9, Service will be deemed to be
provided at the location of ‘Service Provider’. Analysis of changes in definition
of Intermediary is as under:

From 1st July 2012 to From 1st October 2014

30th September 2014 onwards

' “intermediary” means  a|“Intermediary”= means a

broker, an agent or any broker, an agent or any other

other person, by whatever person, by whatever name

name called, who arranges called, who arranges or

or facilitates a provision of facilitates a provision of a

a service (hereinafter service (hereinafter called the

called the *main’ service) ‘main’ service) or A SUPPLY

between two or more OF GOODS, between two or|

persons, but does not| more persons, but does not

|inc{ude a person who|include a person who provides

provides the main service |the main service or supplies

| on his account the goods on his account

Analysis: Prima facie this|Analysis: Now Intermediary

definition  deals  with will also include intermediary |

intermediary dealing in|dealing in goods that s

provision of services like commission agent. I'

Recovery Agent | !
6.10.2 Therefore, the recourse of Rule 9 of the Rules read with Rule 2{f)
of the Rules as taken by the appeliant is of no help to them as prior to
01.10.2014, Commission agent service dealing in goods was governed by Rule 3
of Place of Provision of Service Rules 2012 {upto 30th September 2014} and not
Rule 9 of the Rules as contended by the appellant. The sales commission agents
located overseas have arranged supply of the goods on behalf of the appellant,
Therefore, the activity can be reckoned as services of ‘intermediary” with
effect from 01.10.2014 only and not prior to that, when the words ‘supply of
goods' were not included in the said definition. The demand pertains to the
years 2012-13 and 2013-14, therefore, | find that the appellant was required to
pay Service Tax and was not qualified for exclusion under Rue 9 read with Rule
2{f) of the Rules, & 'y

6.11  With regard to GTA service, Notification No, 18/2009 dated 07.07.2009
was amended vide Notification Mo. 31/2012 which is re-produced below for
ready reference:
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G5.R.... (E). -In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (12 of 1994) (hereinafter referred to as the said Act) and in supersession of
the notification of the Government of India in the Ministry of Finance (Department of
Revenue), No. 18/2009-Service Tax, dated the 7" July, 2009, published in the Gazette of india,
Extraordinary, Part I, Section 3, Sub-section (i), vide number G,5.R.490 (E), dated the 7 July,
2009, except as respects things done or omitted to be done before such supersession, the
Central Government, being satisfied that it is necessary in the public interest so to do, hereby
exempts the taxable service received by an exporter of goods (hereinafter referred to as the
exporter) and used for export of goods (hereinafter referred to as the said goods), of the
description specified in column (2) of the Table below (hereinafter referred to as the specified
service|, from the whale of the service tax leviable thereon under section 668 of the said Act,
subject to the conditions specified in column (3} of the said Table, namely:-

Table

s, ” Description of the taxable service ' Conditions
Mo.
m @ (3)
. | ' | The exporter shall have to

Service provided to an exporter for transport of the said || produce the consignment |
| goods by goods transport agency in a goods carriage from | note, by whatever name
anmy container freight station or inland container depot to | called, issued in his name.

the port or airport, as the case may be, from where the
goods are exported; of

Service provided to an exporter in relation to transport of
the said goods by goods transport agency in a goods
carriage directly from their place of removal, to an inland
container depot, a container freight station, a port or
| airport, as the case may be, from where the goods are

Provided that-

{a) the exemption shall be available to an exporter whao, -

(i) informs the Assistant Commissioner of Central Excise or the Deputy Commissioner of Central
Excise, as the case may be, having jurisdiction over the factory or the regional office ar the
head office, as the case may be, in Form EXP1 appended to this notification, before availing
the said exemption;

(i) 15 registered with an export promotion council sponsored by the Ministry of Commerce or
the Ministry of Textiles, as the case may be;

{iti} ts & holder of Import-Export Code Number; T 1;

(iv) s registered under section &9 of the said Act;

{v) ¥s liable to pay service tax under sub-section (2) of section 68 of said Act, read with item (B)
of sub-clause (i) of clause (d) of sub-rule (1) of rule 2 of the Service Tax Rules, 1994, for the
specified service;

(b) the invoice, bill or challan, or any other document by whatever name called issued by the
service provider to the exporter, on which the exporter intends to avail exemption, shall be
issued in the name of the expaorter, showing that the exporter is liable to pay the service tax in
terms of item (v) of clause (a);

(€) the exporter availing the exemption shall file the return in Form EXP2, every six months of
the financial year, within fifteen days of the completion of the said six months:

(d) the exporter shall submit with the half yearly retwrn, after certification, the documents in
original specified in clause {b) and the certified copies of the documents specified in column
(4] of the said Table;

(e} the documents enclosed with the return shall contain a certification from the exparter or
the authorised person, o the effect that taxable service to which the document pertains, has
been recelved and used for export of goods by mentioning the specific shipping bill number on
the said document.

if} where the exporter is & proprietorship concern or partnership firm, the documents enclosed
with the return shall be certified by the exporter himself and where the exparter is a limited
company, the documents enclosed with the return shall be certified by the person authorised
by the Board of Directors;

2. This notification shall come Inta force on the 1% day of July, 2012,
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6.11.1 Vide above mentioned Motification, the government has allowed
exemption to the exporter, on production of the consignment note, by
whatever name called, issued in name of exporter, subject to the conditions
mentioned therein which are to be followed by the person, who intend to avail
exemption from payment to Service Tax for the goods exported.

6.11.2 In view of above legal position, it is clear that the appellant is
liable to pay Service Tax on GTA paid during the year 2010-11 to 2014-15. The
remedy of exemption or refund has been given on conditions, which the
appellant has not followed but have claimed that the services received by them
were for export and hence they are not liable to pay Service Tax on GTA
service, which is factually incorrect because they failed to follow the
prescribed procedure for exemption from payment of Service Tax while
exporting the goods. Therefore, the arguments advance by the appellant for
non payment of Service Tax on GTA services as well as on sales commission
paid to overseas commission agents under Business Auxiliary Service are devoid
of any merits and liable to be quashed and | do accordingly. | hold that the
appellant has violated the provisions and not complied with the conditions
mentioned in Notifications No. 18/2009, 31/2012 and 42/2012 respectively and
hence, they are liable to pay Service Tax as confirmed in the impugned order.
Once Service Tax is held payable, interest become payable automatically and |
hold so.

oy

6.12 The appellant further argued that benefit granted by the government
cannot be denied merely on procedural lapse and they relied on the judement
of Mangalore Chemicals & Fertilizers Ltd reported as 1991 (55) ELT 437 (5.C.)
and Rupam Impex Vs ACIT. On this | find that it is no where alleged to deny or
take away the benefits of export made by the appellant. It is not a case of
denial of export benefit/refund on export for non compliance of provisions and
conditions of Motifications. On the contrary, the appellant have already
pocketed the benefits for exporting goods. The only fssue is to demand Service
Tax on GTA service and Business Auxiliary Service which is not paid by the
appellant despite not following procedures as laid down under Notification No.
1872009, 31/2012 and 42/2012 respectively. Thus, it cannot be termed as
procedural lapse but gross violations of notifications governing exemption from
payment of Service Tax. My views get support from the judgment in the case of
Avis Electronics Pvt. Ltd. reported as 2000 (117) ELT 571 (Tri.-LB} wherein
Hon'ble CESTAT held as under:
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“8.In the light of the above finding arrived at by us on the question referred to
us, we hold that insistence on document evidencing payment of duty on the
inputs as prescribed by Rules is not a technicality to be complied with for
availing Modvat credit. Observation made by the appellate authority that
insistence on duplicate copy of invoice is purely a procedural requirement is
against Rules so cannot be sustained. When a particular thing is directed to be
performed in a manner prescribed by Rules, it should be performed in that
manner itself and not otherwise., A combined reading of the provisions
contained in the Rules makes it clear that a manufacturer who wants to take
credit of the duty paid on inputs must base his claim on the duplicate copy of
the invoice. In case the duplicate copy has been lost in transit, he can take
credit on the basis of the original. This can be done only if he satisfies the
concernad Asstt. Collector about the loss of the duplicate copy in transit.”

{Emphasis supplied)

6.12.1 Further in the case of D. D. International Pvt. Ltd. reported as
2016 (41) S.T.R. 868 (Tri.-Del.), Hon'ble CESTAT held as under:

“3. We have comsidered the contentions of the appellant. We find that
condition (c) contained in the proviso to the Notification No. 18/2009 reads as
under ;-

"{c) the exporter availing the exemption shall file the return in Form EXP-2
every six months of the financial year, within fifteen days of the completion of
the said six months.”

It is evident that the said condition is a condition of exemption notification and
therefore non-fulfilment thereof prima focie disentitles the appellant to the
benefit of the said notification. In addition non-compliance with the provisions
of Section 15F is prima facie a valid ground for rejection of the appellant's
appeal before the Commissioner {Appeals).”

oy

{Emphasis supplied)
6.12.2 Therefore, the arguments made by the appellant are devoid of
merits and accordingly, | reject the same. q f-f‘_q..-...“.‘wj,;-

[ The appellant has further argued that they have not made any
misstatement or fraud and not liable to penalty under Section 78 of the Act. It
15 on record that the appellant is holding Service Tax registration since
24.03.2006 and has not filed single 5.T.-3 return from April, 2006 to March,
2014 nor paid any service tax. Thus, it is established that they have not
declared anything to department about their activity as well as services
availed/ provided by them including its value. Based on third party analysis
data received from Income Tax Department, it was come to the notice that the
appellant is having income and even though they have not filed any 5.T.-3
return since April,2006. The jurisdictional Range Superintendent has issued
letters dated 01.09.2015, 12.10.2015, 09.11.2015, 02.12.2015, 09.12.2015,
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11.12.2015, 30.12.2015, 12.01.2016 and 2B.01.2016 and called for the
information for the years from 2010-11 to 2014-15 from the appellant. In
response, the appellant vide their letter dated 09.09.2015 replied that they are
engaged in fish export business and no Service Tax is leviable on fish export and
provided copy of Form 26AS for the year 2013-14. The appellant vide letter
dated 01.11.2015 produced copy of balance sheet and income tax return for FY
2013-14 and also informed that they have no income liable to pay Service Tax
in FY 2013-14. The appellant vide letter dated 02.12.2015 informed that Ocean
Freight charges were including in freight outward charges mentioned in the
Balance Sheet and also submitted the figures of Trailer Freight paid by them
for the year 2012-13 and 2013-14. The appellant vide their letter dated
06.01.2016 informed that they were engaged in export of sea food and not
liable to pay Service Tax on the said pisciculture activity,which is considered as
agriculture activity. The appellant vide letter dated 27.01.2016 informed that
as per their business activities, they are purchasing natural fish of sea water
from fishermen and they are sea food exporters. Therefore, the appellant has
suppressed the material facts from the department till September, 2015 by non
filing of 5.7.-3 returns and the same was noticed only during verification of
third party data. Therefore, the lower adjudicating authority has rightly
imposed penalty under Section 78 of the Act and | uphold the same. | also
uphold penalty under Section 70 of the Act read with Rule 7C of the Rules
imposed by the lower adjudicating authority for non filing ST-3 returns in time.

8. In view of above, | uphold the impugned order and reject the appeal.

% ywfwea @@ gar B 18 anie & SEn s a6 F R I

9. The appeal filed by the appellant is disposed of in above terms.

o !‘u.'rx""_'-,l..{"'t_
S
(FAR FA™)
HTFA (3rdrem)
By R.P.A.D.

" M/s Keshodwala Foods, Plot No. 305, | @ &aftzarer Taw Seic @&ar 309
GIDC Udhyognagar, Veraval 362269, b y
' Dist., Gir-Somnath | Sl IR, e -

| 3e33ER foream: ?fIT-#mﬁTﬂ_
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Copy for information and necessary action to:

1)

i)
3)

4)
3)

The Chief Commissioner, G5T & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

The Commissioner, GST & Central Excise, Bhavnagar.

The Assistant Commissioner, GST & Central Excise, Division-
Junagadh.

The Superintendent, G5T & Central Excise, Range-Veraval,

Guard File.
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