NATION m{rﬁmnﬁrﬂ#ﬁﬂﬂﬂﬂﬂtmqw::

1Y /0 THE COMMISSIONER (APPEALS L CENTRAL GST & EXCISE,
%ﬂﬁﬂ gfadrr aw, S vH & W ) 27 Fleor, GST Bhavan,

™ OFE T W8, Race Course Ring Roail,
TTFRIE | Hypjhart — 600 ()

Tele Fay fon, 0281 - 3470832440142
Fomail: cesnprpesisrijhores gmailcom

farzt yw v f g - o

& e e #E __.,;l'{ﬁ" HH ¥ A ) T
Appeal | File No r 0.1.0. No Dare
V2/15/EAZ/BVR/2017 /[~ 69/ AC /STAX/DIV/2016-17 04.01.2017

AR

@ adrE A J@EA (Order-in- Appeal Nog)

BHV-EXCUS-000-APP-226-2017-18

ey F e Frdt & 6 Al
mte of Order: 15.03.2018 [hnte of issue

23.03.2018

Pagsed by Bhel Gopi Nath, Additional Director General (Audit), Ahmedabad Zonal Unit,
Ahmedabad.

HTERA BE wirete 33 (A R tutedeote & Wy a¥ €12 TR M2y H
sete @A foAmE ter 2oty & aegEm A A Ah am, 3w AElRDIE AT, wEETER
Ftee giar o fiee 0B ey & umes. Fm IR OEF WURTE e oo o &
WA 23 @ oE ¥OA & wew A andw afte e & 3t A sl ol & e S froea
Foram arm B

in pursuance o Fomrd's Novfcavon No, A/ 2017-C ExINT) dated 1710217 repd
with Board’s Order No. 05200 75T dated] 16, 112017, Bht Gopi Nath, Additional Director
General of Audit, Ahmediabail Zonal Unit, Ahmedabad has been appointed as Appellate
Authority for the purpose of passing orders 0 rekpect of appeals filed under Section A5 of
Central Excise Act, 1944 and Section BS ol the Finance Act, 1004
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3| sdtEwaT & 9fEaEr & F1F U9 091 Name & Address of the Appefiants & Respondent -

1.M/s G.N. Ship Breakers, Plot No. 127, Ship Breaking Yard, Alang - Sosiya
Bhavnagar.
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Any person aggneved by this Order-in- Appeal man file an appeal to the appropriate authority
i the following wav,
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Appeal 1o Customs, Excise & Serviee Toax Appellate Tribunal under Secvion 358 of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal Hes 1o
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Ilil:u_k No, 2,
KK Puriam, Mew Belhi o all matters relating to classafication and volaation.
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In the West remponal bench of Customs, Fxe 1=T & service Tax Appellate Tribunal (CESTAT] at,
i Floor, Bhoumah Bhawan, Asarws Ahmedabad-3800 06 in case of appeals other than as
mentioned in para- 1]a) above
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The appeal under sub section (2} sl (2A) of the section 86 the Finance Act 1994, shall be

filed in For 57.7 ns prescribed under Rule % (2] & 924) of the Service Tax Rules, 1994 and
shall be accompanied by o copy of order of Commissioner Central Excise or Commissioner,

Central Excise (Appeals] [one of which shall be a certified copy] and copy of the order passed
by the Commissioner puthorizing the Assistant Commssioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal,
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For an appeul to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Sernce Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on paviment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
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The Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafler referred to
as “the appellant™) authorized by the Principal Commissioner, Central Excise & Service Tax,
Bhavnagar vide Rewview Order dated 10.03.2017 issued from F. No. Vi2-208/Ref/RRA/2016-17 has
filed an appeal against the Order-In-Original No. BR/ACISTAX/DIVI2Z016-17 dated 04.01.2017
(hereinafter referred to as the “impugned order”) passed by the Assistant Commissioner, Serice
Tax Division, Bhavnagar (hereinafter referred 1o as the ‘Adjudicating Authority®).

2. Briefly stated the facts of the case are as under -

(i) M/s G.N.Ship Breakers, Plot No 127, Ship Breaking Yard, Sosiya, Dist. Bhavnagar
(hereinafter referred to as “the respondent” for sake of brevity) are having Central Excise
Registration No. AACFGT105AXMO0T and also Service Tax Registration Mo
AACFGT195ASTO01. During the course of Audit, # was noticed tha! (a) the respondent had
collected the Transportation Charges totally amounting to Rs  1.28,00537/- from various
consignees dunng the penod from 2012-13 to 2014-15 and thus, the respondent had underiaken
the responsibility to pay freight to the Goods Transport Agency (GTA) . As per Rule 2(1)}(d) (B) of
the Service Tax Rules, 1584, the respondent. being the recipient of the services, was liable to pay
service tax of Rs. 3,95 537/- on the freight charges paid by them to GTA as detailed at Table-A' at
Para-2{(i} of the impugned order, under the category of "GTA services” (b) the respondent had
made an expenditure of Rs 53,000/- during the period from 2013-14 to 2014-15 in respect of
services received under the category of "Legal Consultancy Services” on which service tax of
Rs. 6.921/- as detailed at Table-'B' at Para-2(ii) of the impugned crder. was required to be paid
under Reverse Charge Mechanism. These facts culminated into issuance of Show Cause Notice
dated 26.02 2016.

(iiy The Adjudicating Authority under the impugned order dropped the demand of
Service Tax of Rs 3,85 537/- under the category of "GTA services and consequently demand for
interest and various penalties on above, were also dropped. However, appropriated the Sarvice
Tax of Rs. 6921/ along with interest of Rs.321/- and ordered for waiver of penaity under
Section 77(1) (a) of the Finance Act, 1984 in respect of "Legal Consultancy Services”.

3. Being aggneved by the impugned order. the appellant duly authorized by the Principal
Commussioner, Central Excise & Service Tax, Bhavnagar vide Review Order dated 10.03.2017
issued from F. No \/2-208/ReflRRA/2016-17, has filed an appeal against the impugned order

wherein it is interalia contended as under-

(i} The Adjudicating Authonty has erred in holding, after relying on the invoices made
avaitable by the respondent during Adjudication Proceedings.” that since the transportation cost has
already been included in the Assessable value of the goods, the Transporiation Cost has become the
companent of assessable valve and as Central Excise Duty has already bean paid an this amount. hence
Service Tax can nol be charged on this same amount as it will be Tax-on- Tax" This, finding of
theAdjudicating Authority appears to be not sustainable as valuation under Central Excize
Act. 1994 read with Central Excise Valuation (Determination of Price of Excisable Goods)
Rules 2000 is not relevant for charging of Service Tax under the Finance Act, 1994
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(liy  The Service Tax on GTA service is required to be paid by the a persan liable to pay
service tax. as defined under Rule 2({1}|(d) (B) of the Service Tax Rules, 1994, according to which
any person who pays or is hable to pay freight either himself or through his agent for transportation
of such goods by road. is a8 person liable to pay the service tax under GTA. As per the invoices
issued by the respondent, the freight has been shown separately, which clearly shows that
respondent or his agent had paid the freight charges to GTA. Thus, respondent is a person liable
lo pay the service tax an the said freight charges.

(it}  The Adjudicating Authority has erred in holding, after relying on  the Lomy Receipt
issued by GTA and Consignment Sale Note issued by the Consignment Agent M/s Shree Nilkanth
Mahadev Steel Inds., Mandi. Gobindgarh, Panjab that “After scrutiny of the document, @t is evident
that Transportation Cost has been borne by the consignee”. This s misinterpretation of the provisions of
Rule 2(1)]id) (B) of the Service Tax Rules, 1884, according to which any person who pays or is
llable 1o pay freight 15 supposed to pay the service tax under GTA From the excise invoice and
the copy of L.R., it is evigent that the respondent /his agent has paid the freight charges. Further,
from the Consignment Note issued by the agent of the respondent, it is evident that the agent of
the respondent has deducted the freight charges as expenditure on sale of goods from the sale
proceedings received from the buyers which meant that the Agent had recovered freight charges

from the respondent and thus, the fresght charges were bome by the respondent which had been
paid to the GTA through their Agent.

{iv) The Adjudecating Authority has failled to call for and examine other financial
records/documents of the respondent such as evidence of payment/considerations, Income Tax
Retumns, Audited Balance Sheets, PAF Accounts, 26AS Forms etc. before armving at the
conclusion that total amount of transportation charges were borme by the respective Cansignment
Sale Agents. In fact, the said freight charges were eventually borne by the respondent only and
also paid by the respondent to the GTA.

4. The respondent vide letter dated 26.04.2017 received on 11.05.2017 filed Cross Objection
on the grounds interalia mentioned as under -

(i) The goods were sold cut through Consignment Agent and hence, the transportation
cost from the factory premises to the place of Consignment Agent, have been included in the
Assessable Value in terms of the provisions of Section 4 of the Cantral Excizse Act, 1944 read with
Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000 and then Central

Excise duty on the said value has been paid by the respondent Hence, demanding Senvice tax
once agan on  the same amount of the said transportation cost is bad in law

[ii) Incorporating the provigions of Rule 2{1}|(d) (B) of the Service Tax Rules, 1954 and
demanding service lax under Section 68 of the Finance Act 1994 is not correct as both Central
Excise duty and Service tax are indirect taxes and hence, the government can not levy two indirect

taxes on the same amount i.e. Transportation Charges

(iii)  As the respondent has not provided any services in the present case since they had
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simply transferred the excisable goods under cover of C Ex. invoice to the place of Consignment
Agent and unless & until sale 15 completed at the end of independent buyers. such expenses
incurred are nothing but “in or in relation to manufacturing activities”, hence, on the said value e,
Transpartation cost which s part of Assessable Value for excise purpose and accordingly excise
duty is paid on it, the service tax can not be charged on it again.

{iv) The extended period can not be invoked as they have not deliberately suppressed
the facts and the appellant was very much aware of the said facts and circumstances apart from
the facls. no adverse is noliced and intimated by the appellant on all periodical returns filed by
them. Further, appellant was well aware of the marketing pattern prevailing at the ship breaking
yard at Alang/Scsiya and FAR in the present case issued on 05.05.2014 whereas SCN issued on
29.02_2016, after a more than one and half year from the date of the disclosure of the omission
Reliance is placed on the decisions of the higher judicial forum in support of the said contention.

5 Hearing in the case was granted on 0803 2018 wherein Shri N.K.Maru, Consultant on
behalf of the respondent appeared and reiterated the submission of the Cross Objection and also
furnished copy of Valuation Rules, 2000 along with copies of two QlAs issued by Commissioner
{Appeals) Rajkot in similar cases, for consideration.

6. | have carefully gone through the facts of the case on records, grounds of the Appeal
Memarandum, and Cross Objection filed and oral submissions made by the respondent at the tima
of hearing. The issue for decision beforea me B whether or not under the impugned order, the
Adjudicating Authority has correctly dropped the demand of service tax of Rs. 3.95 537/- under the
category of “GTA services with consequent demand for interest and proposal for various
penalties on it. The appellant has strongly contended as interalia mentioned at para-3 above. The
respondent has also under Cross Objection put thew contention as inferalia mentioned at para-4
above. | take up the appeal for final decision

L On the issue of service tax of Rs. 3,95 537/- under the category of “GTA Services”, | find
that the respendent in Cross Objection has contended that since the goods were sold out through
Consignment Agent and hence, the transportation cost from the factory premises to the place of
Consignment Agent, have been included in the Assessable value in terms of the provisions of
Section 4 of the Central Excise Act 1944 read with Central Excise Valuation
{Determination of Price of Excisable Goods) Rules,2000 and then Central Excise duty on the said
value has been paid by the respondent, demanding Service tax once again on the same amount
of the said transportation cost is bad in law. | find that the Adjudicating Authonty has also held the
same view as menboned at Para-5.6 of the impugned order

7.1 However, | do not agree with the said contention of the respondent and the findings of the
Adjudicating Authority thal “since the transportation coslt has already been inciuded in the Assessabie
value of the goods, the Transportation Cost has become the component of assessable value and as central
Excise Duty has already baen paid on this amount, hence Senvice Tax can nol be charged on this same
amount as it will be Tax-on- tax”. | find that the inclusion of value or cost of transportation in respect of

the transportation of the goods from the factory premises to the place of Cansignment Agent, In the
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Assessable Value is governed under the provisions of Section 4 of the Central Excise Act, 1944
read with Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000, the
relevant portion thereto is reproduced as under for ease of reference.
[RULE 5.\Where any excisabie goods are sold in the circumstances specified in - clause (a) of
sub-section (1) of sechon 4 of the Act except the circumstances in which the excisable goods are
soid for delivery al a place other than the place of removal, then the value of such excisable

goods shall be deemed 1o be the transaction value, excluding the cost of transportation from the
piace of removal upto the place of defivery of such excisable goods.

Explanation 1. -

Explanation 2. - For removal of doubts. it 18 clasified that the cost of fransportation from the
faciory 1o the pisce of removal, where the factory = not the place of removal, shall not be
excluded for the purposes of determining the value of the excisable goods |

From plain reading of the above provisions, it is crystal clear thal the cost of transportation from the
factory to the place of removal, where the factory is not the place of removal, shall not be excluded
for the purposes of determining the value of the excisable goods There is no dispute in the case
before me that the goods have been sold through the consignment agents and sale has not taken
place at the factory gate. Hence, as per the said provisions, the said cost of transportation has
been included in the assessable value on which excise duty have been paid by the respondent.
However, the compliance of these provisions does not mean that the respondent has been
excluded from payment of service tax under the Finance Act, 1994 Both taxes/duty are being
levied on separate analogy wherein the excise duty is collected on the point of manufacture and
the service tax is levied on the point of provisions of taxable services and accordingly both are
governed under separate set of provisions of Acts and Rules. So. | hold that the observation of the
Adjudicating Authority that “since the transportation cost has already been included in the Assessable

value of the goods. the Transportation Cost has become the companant of assessabie value and 38 cenfral
Excise Duty has already been paid on this amount, hence Service Tax can not be charged on this same

amount as it will be Tax-on- tax” is not legally sustainable.

7.1.1 Further, | find that the Service tax on GTA service is required 1o be paid by the a person
Hable to pay service tax, as defined under Rule 2{1)(d) (B) of the Service Tax Rules. 1954, the
relevant portion thereto is reproduced for ease of reference.

*[€d) “parson liable lor paying senvice kax”, -

...

=} in relation 1o senace provided or agreed 1o be provided by 8 goods ranspon agency in respect of
Iransponabon of goods by road, whene the person liable o pay freight is.—

i any faciory registered under or governed by the Factones Act, 1548 (63 of 1048)

i any society regigiered under the Sociaties Registration A, 1860 (21 of 1880} or under any other
law for the fime being in force in any par of India;

1L any co-bperalive sociaty estabieshed by or under any Bw,

(2] any dealer of excisable goods, who (s registened under the Central Excise Act, 1944 (1 of 1844) or
the rules made thessgndes
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v any body corporale established. by or under any law, o
(V1) any pantnership firm whether registered or nol under any law including assocation of persons

any person who pays or s Hable to pay freight either himself or through his agent for the
transporiation of such goods by road in a goods carmage

Provided that when such person is located i a non-taxable fterritory, the provider of such sarvice
shall be liable 1o pay serace fax”

From plain reading of the above provisions, it is crystal clear that any person who pays or is lable
to pay freight either himself or through his agent for transportation of such goods by road, is a
person liable to pay the service tax under GTA. Thus, in view of these provisions, | haold that in the
present case, service tax on the transportation cost incurred for transporting the goods from the
factery premises to place of consignments agent, is required to be levied irrespective of the facts
whether central excise duty has been paid on that amount or not

7.1.2 Now, issue to be decided whether the transporiation charges from the faclory premises to
the place of Consignment Agent have been paid by the respondent/ his Agent or by the consignee
I fo be axamined. | find that the Adjudicating Authority at para-5.6 of the impugned order has after
relying on the Consignment Sale Note No. 79 issued by the Consignment Agent Mis 5.5, Traders,
Ludhiana in relation to Invoice No. EX 1166 dated 27 12 2012 with comesponding L.R. No. 1288
dated 27 122012 and also after relying on the Consignment Sale Mote issued by M/s Shree
Nilkanth Mahadev Steel Inds, Mandi, Gobindgarh in relabon to Invoice Mo, EX 1271 dated
20.02.2013, has held that the transportation cost of Rs. 44,145/- and Rs. 18 675/ have been borne
by the consignee. However, the appellant has strongly contended on this as detailed at para-3 {iii)
above. Hence, | refer 1o the said documents made available by the respondent with their Cross
Objection. From Invoice Ne. EX 1271 dated 20.02.2013 and Invoice No. EX 1168 dated
27.12.2012 izsued by the respondent | it transpires that the transportation cost of Rs. 18,675/- and
Rs 44 145/- have been shown alongwith the name of the Consignees as Mis Shree Milkanth
Mahadev Steel Inds, Mandi, Gobindgarh and M/s 5.5 Traders, Ludhiana respectively. However, |
find that these two Mis Shree Nilkanth Mahadev Steel Inds, Mandi, Gobindgarh and Mis 5.5
Traders, Ludhiana are the Consignment Agents of the respondent and the sald transportation cost
of Rs. 18.675/- and Rs. 44, 145/- have been found to be deducted by the said two Consignment
Agents in therr Consignment Sale Memo — (no number found) in respect Mis Shree Nilkanth
Mahadev Steel Inds, Mandi. Gobindgarh ) and Consignment Sale Note No .79 of Mis S.5. Traders,
Ludhiana which clearly show that these two Consignment Agenis have deducted and thus
recoverad the said transportatien charges from the sale proceedings in respect of the consignment
cleared under the Invoice No. EX 1271 dated 20.02.2013 and Invoice No. EX 1166 dated
27122012 ssued by the respondent. Further, the above provisions very categorically provides
that * person who pays or is liable to pay freight either himsell or hh " Thus, it proves that the
transportation charge was not paid by the consignee but the same was paid and borne by the
respondent only and thus, | hold that the respondent was person liable to pay service tax under
GTA services in pursuance to the provisions of Rule 2(1)|(d) (B) of the Service Tax Rules, 1554,

7.2  Further, reliance on the Order-In-Appeals dated 12092017 and Order-In-Appaals

N
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dated 15.12.20186 issued by Commissioner (Appeals), Rajkot which have been produced by the
respondent during hearing before me, are of no help to them as the issues involved in those cases
were of avaiment of cenvat credit of service tax paid by thelr consignment agent on the
transportation charges from the factory premises to the premises of consignment agent whereas in
the present case the issue i1s of non- payment of service tax on the said transportation charges by

the respondent.

7.3  In view of the facts and discussion herein above, | hold that in the present case the
respondent was liable to pay service tax of Rs 3,95 537/- under the category of “GTA Services,
being the person liable to pay service tax, as defined under Rule 2{1)|(d) (B) of the Service Tax
Rules, 1994 along with interest thereon

B. On the issue of limitation, | find that the respondent has in the cross objection contended as
interalia mentioned at para-4 (iv) above | do not find force in it | find thal beng holder of
Service Tax Registration as well as the Central Excise Registration. the respondent was very much
conversant with the prowisions and procedures with regard to the Service Tax and hence, it was
open 1o the respondent 1o approach the department for any clarfication in case of any confusion or
any problem in interpretation of issue of levy of service tax n the present case. | find that no such
efforts were put by the appellant. Further, | find that non- payment of service tax under GTA was
due o willful suppression of the material facts by the respondent to the depariment by not showing
the taxable value in the ST-3 Returns which was detected by the department when their records
were verified during Audit by the department. Had the department not unearth the same during
canducting of audit, it would have gone unassessed Thus, there was clear cut willful suppression
of material facts with intent to evade the service tax. In view of these facts, rellance placed on the
decisions of the higher judicial forum in support of the said contention, is of no help to the
respondent. Hence, | hold that the extended period in the present case is very much invokabie
and consequently, | hold that the respondent is also liable to the penalty under Section 78 of the
Finance Act 1994

9. Further, with regard to penalty under Sechion 77(2) of the Finance Act, 1954, | find that as
per Secton 68 of the Finance Act, 1994 read with Rule-6 of the Service Tax Rules. 1994, the
respondent had failed to pay service tax on GTA services within such time and in such manner
and thus, thereby coniravened the provisions of Section 88 of the Finance Act 1984 read with
Rule-6 of the Service Tax Rules, 1994, Further, | find that as per Section 70 of the Finance Act,
1984 read with Rule 7 of the Service Tax Rules, the respondent has failed to assess himself the
tax due on the said GTA services and to furnish a return in such form and in such manner and at
such frequency as prescribed. and thus, viclated the said provisions of Section 70 of the Finance
Act, 1584 read with Rule 7 of the Service Tax Rules, 1894 for which | find that the respondent is
hable to late fee

10.  In view of the facts and discussion herein foregoing paras, the appeal filed by the appellant
{Revenue) and the cross objection by the respondent in the present case are disposed off in above
terms and accordingly | pass the following order , "., A

Il.l"}l‘-i_. :i ‘_,I//
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fi) | order to recover Service Tax including Education Cess and Secondary & Higher
Education Cess, totally amounting to Rs.3,95,537/- [ Rs. Three Lakhs Ninety Five
Thousand, Five Hundred and Thity Seven) under the category of "GTA Services,
from the respondent Mis G.N Ship Breakers, Plot No.127, Ship Breaking Yard
Sosiya , Dist. Bhavnagar, not paid by them during the pencd from 2012-13 1o
2014-15 under the provisions of Section 73 (2) of the Finance Act, 1994 by invoking
extended period,

(i) | order to recover Interest from the respondent at appropnate rate, from the due date
of payment of service tax to the actual payment of amount of service tax as
menticned at {i) above under the provisions of Section 75 of the Finance Act, 1954

{iiijy | order the respondent for payment of late fee of Rs, 20,000/-{Twenty Thousand) per
return for their failure to assess the tax due on the services provided by them and
for delayed filing of /for failure on the part of the respondent to file the prescribed
S5T-3 returns properly in respect of the said GTA services in time during the penod
involved in the present case, in terms of the provisions of Section 70 of the Finance
Act 1994 read with Rule -7 of the Service Tax Rules, 1984

{iv) | impose penalty of Rs.3 85 537/-( Rs. Three Lakhs Ninety Five Thousand, Five
Hundred and Thirty Seven) under Section 78 (1) of the Finance Act 1954 on the
respondent. However, if the amount of Service Tax including Cesses, totally
amounting to Rs.3,85,537/- as determined at (i) above alongwith interest payable,
15 paid by them within 30 days of the date of receipt of this order, then as per the
proviso to Secfion 7B (1) ibid, the penalty shall be 25% of the Service Tax
determined and ordered at Para (I) above. The benefit of the reduced penalty shall
be available only if the amount of such reduced penalty has also been paid within 30

days from the receipt of this order. P
A _III \ f
I'u\':tl .}\', - L;-.:\
(Gopi Nath)
Commissioner (Appeals)/
Additional Director General (Audit)
BY AD.

To,

1. The Assistant Commissioner, CGST Division, (Previously-Service Tax Divigion), Bhavnagar

2. Mis G.N.Ship Breakers, Plot No. 127, Ship Breaking Yard, Sosiya , Dist. Bhavnagar

The Chief Commissioner, CGST, Ahmedabad Zone, Ahmedabad.
The Principal Commissioner, CGST, Bhavnagar.

Tha Commissicner (Appeals), Rajkot.

The Assistant Commissioner. CGST, System -Ahmedabad
Guard File.

P.A, File,
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