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Passed by Shri Gopi Nath, Additional Director General (Auditl, Ahmedabad Zonal Unit,
Ahmedabad.

$fu."€-trdT ssqr rtlr"tLe-+.r.9. (r'd.&.) f{aro tb.t..r"tu * srq q} il* 3nft-s nrlet s.

.ei?.fls-('s.&. f{ar+ tq.tr.r"tis } ,iqe-t t d, .{I rhfr aRI, 3{qr r5rfrllr+ :fiBc, :ra+srdrq

dnd $-c +t fi-.a :rF,Gq-q rssv 6r qrze. *,frq :.qrd I'a+ uFlfi+a ?sus Sr qrr 3q t
3rcrdfd r$ fiI 4$ Jrtrr t n;(et fr vrtsr crfua oci * vtsq t sqd cIffi * w n h-^+s-d

ft;qr aqr t.

In pursuance to Boar(l's Notificatirin No. 26/2017 C.llx.(NT) datecl 17.10.217 read

u,ith Roard's Order No. 0572017 ST dirte(l 16.11.2017, Shri Gogri Nath, Acldirional Director
General of Arrdit, Ahme(laln<1 2,, nal Unit. Al.Irerlzrbad has been appointed as Appellate
Authorit,r' lbr ttre pnrpose ol passing circlers in respect ol appeals filed uncler Sectiott 35 o1'

Central Excise Act. 1944 and Seclion 85 of thc Firrance Act, 1994.

3rq{ 3lr€dl €Tfd 3n "{f,d/ scrq{d/ s6r{r6:ir:rqa, }-fi-q 3cqr{ ele6/ t-d'rs{, lTd+tc / srqr4{
r amfitnir roni iq{afud srtt'qa rraei e q*a:
Arising out of above n'rentjone.l OIO issr:ed bv Acldit ional/ Joint/ Deputy / Assislarl1

Commissioner, Central Excise / Serl'ir:e Tax, Ralkot / Jamnagar / Gandhidham :

3I+6f6-dt & Cffi 6f af'{ (rd 9?lT /Name & Acldress of the Appellants & Respondent :-

1.M/s G.N. Ship Breakers, Plot No. 127, Ship Breaking Yard, Alang - Sosiya
Bhavnagar.

(A)

(i)

fs 3{rea(3rtrfl t eqf$d +)g.qRd ffifud dftfi fr $rtrfd qrffi / mfum'rrr * squ
3rqfd Erqr 6{ €?Fan tt/
An.1. pelson aggrier ed t)\ tllis C)rder in'Appt:al mar file tin appeal to the appropriate authorit_r
in th-e {ollorr in[ rvar .

$'ar e1a ,*-;f,rq t {ra 2p6 u+ tdr6i }{l-ff-q ;qrqrftlowr t qR $fi-d, idq :tqE qt6
$ftfrnq,1944 #r rrRr'3ir] t rcrata r-o fi.a aFlG-+q, tsg+ ffr qrr 86 * 3ii+jra
ffifua wr6 St sr {4i& t t/
Appeal to Customs, Excise &, Sen'ict: Tax AppellaLte Tribunal under Section 358 of CEA, i9.1.+

/ Under Section 86 of the Finance Act, 1994 zrn iippcal lir:s to:

d?ff-+TUT q-eqi6d +i wreRra geft Hr:rd +ft*+r qr,;o. *;dtq raqrdd"ste.F (rd Q'drfl 3tSdq
;qTqrffi *r jar)s fid, d.€c 6ai6 a 2. yrl * if*, -C ftFfr, *t S'r"arfr qrF(, rt
The special bench o1' Customs. Exr rse &, Serr icr- Tas Appellnte Tribunal ol West Block No. 2,
R.K. Puram, Ne$'I)elhi in all l.rrill1ers relatjng to r'lirssificatioD and vatuation.

rwffld qffie l(al * {drq a-(r xfiii * :rsrdr e}s {Di 3{qlt $-ar l1a. #ftq racre qr"6 ('q

e-dr6{ gfiffq ;qrqQotur (fu€-c) 6l qfa+q et{rq frfu-+r, , effiq" ra, cfar& erd-d- 3r$af
sr..rq mI 6r arfi lTfi'T tt rr

To the Wesl regional bench ol ( rrstonrs.- Iixcrs.- &, Se:r'i( e _Tc-x Appcllate Tribunal {CUS IAT; at.
2.d Floor. Bhalmaij Bhanan. Asarrra Alrmedabad-J80Ol6 in tAse of appeals oiher than as
mentioned in para. 1(a) alrore

(ii)



(iii)

(B)

(i)

(ir)

affiq;qrqrfrflnT t gqqT 3rfif, qrrfa rri 6 6q A;*-q Jiqtq eTe<F 1sfia1 l;ffi, zoot,
t F-{q 6 + 3rf,Jrd Gqtfrd fuq rr$'cs{ se-: *t qR cfut fr et fuqT arar urfru I 5mA t
+-q t +-fl q-6 cfr * FT:r. rtEt Siqrd eto.cb Er sin ,aqrfr fr atT Jft{ F+rqI rRn C81ar, {c( s
ars qr rst 6q, J drG sca qr 50 ors 6qq f,-6 JI?EI 50 ertr 5q(r fr yfu6' t d rarr:
1,000/- 5q$, 5,000/- rqi 3irrqr 10,000/ tqt +r fttfft-a drrr ITFF SI cfr'Edrd +'r Frtffua
ql6 6r ap-nra, wfua ytrrq ;qrsrfu+toT 6t srrur fi s6T-d6 {frFcn S ara t G;fi sft

ffia-+. #{ t *+. rqnr artr tsrt6-d d-m Er.rc -dnr fu-qr frrf,r qrftv t rsft-d irurc 4l *pnra.
d-+ fir rg qnor i dar qrtr, il6T Eqfrd Jrffiq aqrqrfu'+wr St qnor Rqr t r rerra'nresr
(€ 3frf0 * fr('J{ri{d-qr * srq 500/- wo +r Eqifra qe<F s}n +rar ilm rl

The appeal to the Appellale lrilrurral shall bc [iled in quadruplicale in form EA-3 / as
orescribed under Rule 6 o[ ('entral Exr-isc {Aprrall Rulcs. 200l and sha]l be accomnanied
asainst one uhich at least shor-rltl lre ac(brhbanied br a fee of Rs. l-()00/ Rs.5O00/--
R-s. 10.000/-$here amoLtnt ofdutr demand/intcrestlnenaltr/refund is uDto 5'Lac..5 Lac to
50 Lac and abo',c 50 Lac resDectir,lr in tiie form cif crossed bank draf{ in favour of Assl.
Resistraro[ branch oI arrr nomirraled nublic seclor bank oI the nlace r,vhere the bench ofanr
no;rinated public sertor bank o[ the placr. \\here lhe bench'o[ thc Tribunal is situated.
Application hade for grirnl of sla\ shall lre actompanierl br a I'ec ol'Rs. 500/ .

JqfdIq ;qrqrttl6{ur fi raw 3TqId, faFd ift)ffr{q, r 994 +T qRr 86(1) fi 3ffijrd S-dr6{
frqa-dr-fr, i994, t B{n 9(1) fi rea Fsitra crd s.r.-s ri tm cmi fr ffr ar H+nfr qti rfl}
sFr frs sr&r t F+cg Jq-d 61 Ir-S 6i, r€-fr cfa €Rr i €d-rf, 6t (5mS t r'+ cft rqrFrd
d-ff qrftrr1 3it{ td-S S *-q t 6-q \16 cft + fl?r, il6 €-d+T fiI drrr ,"qrd fit aia 3it{ .rrnqr
erqr ratar, 5q(r 5 FIrg qr 5ss s-fi, 5 drcI $qq qI 50 drg 5q(r ffiF 3{cr{r 50 drcI 5cq t
J{fu6"t d fr-rRr: 1,000/- {q}, 5,000/- ffi$ :Rrdr 10.000/ 5qi *r Frql.ka oar rleo fi vfr
uara *l-t ftqlfra qm mr elrrind, ,flaifud 3{ffiq arqTB-flq fr enqr * e-5rua" rgqao 5
arn e fufr sfl fl-{ffid-+, eH + tm rqRr drfl ffia fi6 gFFc rarr frrqr rraT arGq r €Eft}-a
gFFc 6r eldind, d'+ 6r yg arrsr d star arftr 16r riiifr'd 3ffiq ;qqTfu-+-{Tr St erR{r Rrd B r

rrrra yr&r t€ rfr-frt & R(. Jni{d-T{ + HFr 500/- rc(r 6r Aqtfod arFF d+rr qir;il ilrr tl

The appeal under suir se"ti,,n {llol Section 8t-, of the Finance Act. 1994. to the Aopellate
Tribundl Shall be filcd rn qrrarlruplicate in Form S.T.5 as orescribed under Rule 9(ll'oi Lhe
Service Tax Rules, 1()q4, ahrl Shall be accompanied ht a cbpv ofrhe order appealed 

'againsr

{one o[ nhich shall be t crliflie,l ( oD\] and should be 
-accomrianied bv a Iees oI Rs. lO00/

'ir here the amounl o[ sen ice tax & ihtelest r]cmanded & pena'ltt levied of Rs. 5 Lakhs or less.
Rs.5000/- where the amourl of servi( e lax & interest dcmarided & penahv levied is more
than llve lakhs blrl not excet,dinq Rs. Fiitr Lakhs. Rs. 10.000/- wherethe amounl of service
tax & interesl demanded & pcnhltt letied is more than fi{l\ Lakhs ruDees. in the lorm of
crossed bank draft in farour ol'Ihe Assrslant Resistrar o[ Ihe bench of nominated Public
Sector Bank of t_he place rrhere the bench of TriSunal is situated. / Application made for
grant of sta\ shall be accompanied hr a fee ot Rs.500/ -.

ft-.? $fuCqa", 1ee4 & qrr 86 6r Jc-qrrBt (2) qd (2A) t 3iirrtd eS ff ?rs Jfifr, t-dr6{
fi;ffi, 1994, t F-{q 9(2) a-d 9(2A) * rAa Fnitfta ctrd S.r.-7 fr 6r ar €*?t ad 3rrh srr
fi 

"T+4. 
AGfi{ Jiqr{ qre, 3ilrd }qEa 1Jrfi61. i;f,r+ 3?qrq ar.6 .dRr crfod $rhr ffr cfrqi

silrfr 6t (rdA t ('+ cF c-AIFi-d 61fr Ertrq) ilh tg+a rarr ro+o 3{riFrar $qt 3Fnq.rir,

Affiq t fle aJ.*6/ fdrF-{. +) jffiq ;qrqftrasr +t 3r,+d-d ds 6{i ar F-&i Ii o-d nrad 6r
cft efr srrr d €Fr-d 4iafr 6tft I /
The appeal under sub section (2) anct {2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed rrndcr Rule 9 (2) & 9(2Al of the Service Tax Rules, 1994 and
shall be accompanied br a copr of order oI Commissioner Central Excise or Commissioner,
Cenlral Excise (Appeals) (one of rrhich slrall be a certified copt) anrl copy o[the order passed
by the Commissioner authorizing the Assistant Commissioner or Debut; Commissiriner of
Central Excise/ Service Tax to file the zrppeal belbre the Appellate Tribuhal.

$-ar lra, n-flq 3iqre tra r.o t-orw yffiq crfufi"T (tF-O h cfr 3rqrdt + ar+* fr ffiq
rcqrq elc"F:rftftq-q 1944 6r qRr 35qs + 3rd?td, d & ffiq sfuF-qq, 1994 ffr rrRr 83 +
rd-,fd +dT6{ dr ,fi *{ fi ,€ t, $s 3{rear * cfr 31ffi-4 crfr'6{uT * 3tfif, *.[A rrrrq 3Eqra

gqtqr.6{ arrr + 1o cfasn (10%). trd am ua Eatar ffid t, fl gqh, _ro +-ra gatar
ffi t. 6r Trrdrd E;qr ,flq errd fu g tm + fud rqr f* ari ait:rSfta'tq ffii es
+-rts scu t rfu+ a ilr

Htq ricrq To r.o S-or+r t nf,dta "a'r"T f4r rtrr ere.E d Fa efifr-f, t
(i) trr{r 11 fr t jrdlrd r6n
(ii) ffie r*n fi fr rB aira rQr
(iii) ffic rrTr fr{4r{dr *.ft-{q U + 3rcF1-d -q w-q
- EerS q-6 l+ 5+ urr * crfind ffiq (d Z1 :rfuB-++ 2014 * 3{ni?T t {6 Effi Jfie-q
crffi t srrsr l-{Rr$-a t+pra :rff a-d Jq-fr +t erzl +& ilnri

For an _appeal to be filed belbre the CESTAT, under Section 35F of the Central Excise Act,
1944 qhich is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of l0% of the dutt,
demanded rrhere dutt or dul\ an(l penaltr are irr ,lispute, or petraltv, where nenaltr alone is ih
dispule. provided thi amount ol pre dcpbsir parabll" uould'bc subject ro i c"itirig oi ns. tO
Crores.

Under Central Excise and Service Tax, "Dut1 Demanded" shall include :

(i) a;nount derernrined undcr Secriorr 1l D;
(ii, amount ol erroncous Ccn!at Crcdil taken.
(iii) amotnt pa\ able under Rulc 6 of the Cenriat Credit Rules

.. - provided funhcr lhat tlre -proiisions ,)f- this Se.lion shall nor applv to lhe sta)
qpplication and appeals pcnrling bclore anr appelli.rtt- auth(,rit-\ prior to the comhencement rit
the Finance (No.2) Act, 201 4.



(c)

(i)

(i')

(iii)

(iu)

firGr [{iFI{ +t qafr$ul 3ilrf6fi :

Revision aoottation to Government of India:
gfl .tila:sr 6r'qfrtl&Turqfi-q ffifu-a "qra-d d +ifi-q rlqrd al6 3lftG-{n. lq94 fiT qrr
35EE + q?rq kil+ e 3tr4-d lirt €fud e{rld sf6q. qatrot vd-qa ffi, fd.E aTFr{I. {ffrFl
frsr?T, rilrfr dfrd:fif,d frq cffa. rr+rE anat, ;rg ffi-r rtoot, 6t B-qT arar qrfur I
A revision application lies to thc Under Secrelar\, ro thc Covernment of India, Rerrsion
Aoolication Uhit. Ministr\ o[ Frnancc. Dcnartment oI Rcvenue. 4th FIoor. Jeevan IJeeo
Buildins. ParLament Srreer. Nr-rr Delhj 11000 I. under Section 35EE of lhe CEA lq44 iir
respecttf the follou'ing cirse. governed i.rv first proviso to sub-sectbn (1) of Section-35B ibid:

qfr firi{ fi ffi a+sra fi r{Eld fr, s6r {+-gra G;fr ora 6i ffi 6|{ela t ]rgR 4F * cr{rrsfr
t Etrra qr ffi it;q-arlsri qr f+;r G;dr- Q-+ srER rrd € qqi srstl rrd qrtlra;r +. atrra, qr ffi
r* W t qr srsRur fr z+rs t rs6{ur fi dh-rd. fuS arltia qr fr;S esn a5 fr arfr fi il6€rd
fi ar;ffi frr/
ln case of anr Ioss of soods. s'here tl-re loss occurs in trallsit from a facton' to a warehousc or
1o anolher fdcton orTr',m one rrarelrouse lo anothcr dtrrirrs the course bf nrocessing of lhe
goods in a warehouse or in storage ['hether in a facton,or in? rvarehouse

eTrrd t dr6{ ffi {rE{ qT etr si ffia w G ara h fifflr * q-{f,d 6..t ffrd q{ ert 4g
Adq 3.qK ,16 S Erc (R-eq + qrtrd fr, d irrrd t qrer iafr {E dT E'{ 6t fiqid fir rrs tl

ln case of rebatc o[ dulr o[ excise tlrr goods exnorled to an\ ( ountn or territon outside lndia
o[ on excisable maleri,il used in the"m;rnufai'lure of the goods rihich are ei<portod to anr
country or territon' outside lndia.

qft racr ?16 6r errdra-fr\'B-ff a+rra * Errr, ilcrd qr {erd +t aro ffia Fs-qrurqr tt /
ln case of g-oods exfiorted oursirle Indii:r export to Nr:pal or Bhutan, u,ithout pavment of dut\'.

sfrftt{d 5.qrq + 3cqr{d alffi t elrrdTa + far ;i gq& trS-c g-e'3{ftlR-q-a'a{ ist EftE"{
d-dtrrd + .r{d ar;zr +lr{ e rih te yrls, $ ilq-+a l$fi-d) *- ronr fuea yfuB+s (a 2).

taqS fir qRr 109 t ronr h-qa fi G arflE JTertir fqrqridfu q{ qr drd fr qrft-d fuq rr(' tt/
Credil of an\ dut\ alloued ro be utilized rorrards lrarmenr o[ excrse dut\ on trnal products
under the piovisiirns of this A(r or thC Rules madethere urrder such order is passed br the
Commissioher lAppeals) on ol. afler. thc rlale appoinled under Sec. 109 of lhe Finance (No.2)
Act 1908

Jctr-rd iltf,d 6I d cftqi vqr scqr EA-8 fr, ai fi a,,-fr-q 3rqrqa erFF (Jfifr) 1lffi,
2001, + kq-q 9 t 3iilna Bfrfa"e t. fs yriqr * xnr.ET fi 3 qr6 * fd"ia #.r arff EG(, r

J.{t+a ini{d fi srer {fr .lnier E 3rfifr :+r}qr St at cfrqT €ilrd 6I affi qrldqt $q & +-ffq
r.qE sl6_ vfufrq-q- 1044 fi- qRr 35,trD t .rfa GnfR-a T.6 €r 3rdrs?fr $. srrq t dm qr
TR-b # cft s6ra 6r arff qGsr 

,

The ahore anDlicalion shall be marlc in duolicate in Form No. EA 8 as snecified under Rule.9
o[ Centra] Eicise {Appealsl Rtrles, 200 I riithin 3 rnonths from rhe date on rrhich rhe order
souqht to be appealirf ap.ainst is torrtmurticatr-d and shall be accomrranied b\ tuo copies each
of the OIO anil Order-lh-Aon( al. It shoul(l also be accornnanied b\ a coor'o[ TR 6 Challan
eridencing pa.\ment oI presi-iibt'rl flc as prescriberl under Section 35 EE oI CEA. ]944. under
Major Head of Account.

c'4tsrrT 3fiif,d t spi ffiBa Etrift-a cl6 6T 3rdr{rt fr arfr qGc 
r

rO +iara {6F (16 6rg 5qd qr is$ 6q il a sqt 200/. ;Fr ryrard fuer sR' 3lt{ qft $frrd
r+a q-fi 61-6'qq{ t =qrai d d sqt rooo -i 6r sIJErEr fu.-cT sfr r

The revision anplication shall be accompartred "br a fee of Rs. 200/ uhere the amount
involved in [upees One Lac or less arrt] Rs. I000/: shere the amounl'in\olved is more than
Rupees One Lat.

qft Sg nrasr * ag rya nrdei 6r rrr&r I d rct6 Fff, 3ne?r fi R(' ef6 6r errdrn, Jqrjrd

- 
g f6-+ drdT qrtrii r€ az? & ild r(' st ff k@T ,iA sr-4 t ffii +" ft\, s'{rft?rR $qfuq

rqrfr-+ror +t r'+ n*a qr *-ftq €-r6ri +t tr6 3ri-{d' B-qr srf,r t t i r" case, if the order
covers vanous nrrmhers oI ordcr- in ()riqltirl, fee lor cach O.l.O. should be oaid in the
aforesaid manner, nol uithslandine thc fa,l th.rl Ihe orre appeal to the Appellant Tribuna] or
the.one qpplicalion 

^to 
r h^e_Cenl ral (i-ovt. As lhe case ma1 be. is filled to avoid scriptoria uork if

excising Rd. I lakh fee o[ Rs. 100/- forearh.

qqrslrtfua ;qr{f q ?16 3rfuf+{n, 1975, &' :rrrfr r t I{;RII-{ {d yr*r r.a {rrrrd 3rear SI
ffi q1 ftttfta 6.50 fqt 6r rqrrrTorq rF fdfu-c"d;rr ilar arfur I "
One corrr o[ aoolrcatron or O.1.(J. a5 thr tasc nLar l-rc. and the order oI the adiudicatine
authoriii shall Uear a court fep slanrD ol [<s. b.5{) ai presr ribed rrnder Schedu]e I ih terms oT
the Coun Fee Act,l975, as anrcnderl.

$-ar t5+, an+q r.qrq eF+ uo $-or+q 3ffiq;egrfu-6{nT (+t* 8ft1 |ffi, 1982 fr Efri-d
a-{ 3r-'t +idftrd ap-61 6f sFr{R-d +.ri dr& fui Sr $tr cfr sqm Jr-mft-d frqT drf,r tt /
Attention is also invited to tht rules covcring these and other related matters contained in the
Customs, Excise ancl Service Appellare Tribtinal (Procedrrre) Rules, 1982.

rtq nfidq crffi 6l Jq-fr ETfed 6{fr t sdBd aqr1r6, fa+Td 3it{ a-frd-dq crfin$ * faq,
3{S|ffiff ft-e+r-rfi-q dd€r5r u'rvrr'. ctrc.gov. in 6t a€ €6d t | /
For the elaborate. detailed and lllt(sl prorisrolls relattng to filing of appeal lo the higher
appellate authoriw, thc appellant mar reler 1o the Derrartm"ental ueEsite rr'rirr.cll,. .qor.lr

(u)

("i)

(D)

(E)

(F)

(G)
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ORDER.IN APPEAL

The Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafter referred to

as "the appellant") authorized by the Principal Commissioner, Central Excise & Service Tax,

Bhavnagar vide Review Order dated 10.03.2017 issued from F. No. V/2-208/ReflRRA/20'16-17 has

filed an appeal against the Order-ln-Original No. 69/AC/STAXDIV/2016-17 dated 04.01.2017

(hereinafter referred to as the "impugned orde/) passed by the Assistant Commissioner, Service

Tax Division, Bhavnagar (hereinafter referred to as the 'Adjudicating Authority").

2. Briefly stated the facts of the case are as under:-

(i) M/s G.N.Ship Breakers, Plot No.127, Ship Breaking Yard, Sosiya, Dist. Bhavnagar

(hereinafter referred to as "the respondent" for sake of brevity) are having Central Excise

Registration No. AACFG7195AXM001 and also Service Tax Registration No:

AACFG7195AST001. During the course of Audit, it was noticed that (a) the respondent had

collected the Transportation Charges totally amounting to Rs. 1,28,00,5371- from various

consignees during the period from 20'12-13 lo 2014-15 and thus, the respondent had undertaken

the responsibility to pay freight to the Goods Transport Agency (GTA) . As per Rule 2(1)l(d) (B) of

the Service Tax Rules, 1994, the respondent, being the recipient of the services, was liable to pay

service tax of Rs. 3,95,5371 on the freight charges paid by them to GTA as detailed at Table-A'at

Para-2(i) of the impugned order, under the category of "GTA services". (b) the respondent had

made an expenditure of Rs. 53,0001 during the period from 2013-14 to 2014-15 in respect of

services received under the category of "Legal Consultancy Services" on which service tax of

Rs. 6,9211 as detailed at Table-B' at Para-2(ii) of the impugned order, was required to be paid

under Reverse Charge Mechanism. These facts culminaled into issuance of Show Cause Notice

dated 29.02.2016.

(ii) The Adjudicating Authority under the impugned order dropped the demand of

Service Tax of Rs. 3,95,537/- under the category of 'GTA services and consequently demand for

interest and various penalties on above, were also dropped. However, appropriated the Service

Tax of Rs. 6,921f along with interest of Rs.321l and ordered for waiver of penalty under

Section 77(1) (a) ofthe Finance Act,1994 in respect of "Legal Consultancy Services".

3. Being aggrieved by the impugned order, the appellant duly authorized by the Principal

Commissioner, Central Excise & Service Tax, Bhavnagar vide Review Order dated 1 0.03.20 
,l7

issued from F. No. V/2-208/Ref/RRA/2016-17, has filed an appeal against the impugned order

wherein it is interalia contended as under:-

(i) The Adjudicating Authority has erred in holding, after relying on the invoices made

available by the respondent during Adjudication Proceedings," that since the transportation cost has

already been included in the Assessable value of the goods, the Transportation Cost has become the

component of assessable value and as Central Excise Duty has already been paid on this amount, hence

Service Tax can not be charged on this same amount as it will be Tax-on- Tax". This, finding of

theAdjudicating Authority appears to be not sustainable as valuation under Central Excise

Act,1994 read with Central Excise Valuation (Determination of Price of Excisable Goods)

Rules,2000 is not relevant for charging of Service Tax under the Finance Act,'1994.
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(ii) The Service Tax on GTA service is required to be paid by the a person liable to pay

service tax, as defined under Rule 2(1)l(d) (B) of the Service Tax Rules, 1994, according to which

any person who pays or is liable to pay freight either himself or through his agent for transportation

of such goods by road, is a person liable to pay the service tax under GTA. As per the invoices

issued by the respondent, the freight has been shown separately, which clearly shows that

respondent or his agent had paid the freight charges to GTA. Thus, respondent is a person liable

to pay the service tax on the said freight charges.

(iii) The Adjudicating Authority has erred in holding, after relying on the Lorry Receipt

issued by GTA and Consignment Sale Note issued by the Consignment Agent M/s Shree Nilkanth

Mahadev Steel lnds., Mandi, Gobindgarh, Panjab that "After scrutiny of the document, it is evident

that Transportation Cost has been borne by the consignee". This is misinterpretation of the provisions of

Rule 2(1)l(d) (B) of the Service Tax Rules, 1994, according to which any person who pays or is

liable to pay freight is supposed to pay the service tax under GTA. From the excise invoice and

the copy of L.R., it is evident that the respondent /his agent has paid the freight charges. Further,

from the Consignment Note issued by the agent of the respondent, it is evident that the agent of

the respondent has deducted the freight charges as expenditure on sale of goods from the sale

proceedings received from the buyers which meant that the Agent had recovered freight charges

from the respondent and thus, the freight charges were borne by the respondent which had been

paid to the GTA through their Agent.

(iv) The Adjudicating Authority has failed to call for and examine other financial

records/documents of the respondent such as evidence of paymenUconsiderations, lncome Tax

Returns, Audited Balance Sheets, P&F Accounts, 26A5 Forms etc. before arriving at the

conclusion that total amount of transportation charges were borne by the respective Consignment

Sale Agents. ln fact, the said freight charges were eventually borne by the respondent only and

also paid by the respondent to the GTA.

4. The respondent vide letter dated 26.04.2017 received on 11.05.2017 filed Cross Objection

on the grounds interalia mentioned as under:-

(i) The goods were sold out through Consignment Agent and hence, the transportation

cost from the factory premises to the place of Consignment Agent, have been included in the

Assessable Value in terms of the provisions of Section 4 of the Central Excise Act,1944 read with

Central Excise Valuation (Determination of Price of Excisable Goods) Rules,2000 and then Central

Excise duty on the said value has been paid by the respondent. Hence, demanding Service tax

once again on the same amount of the said transportation cost is bad in law.

(ii) lncorporating the provisions of Rule 2(1)l(d) (B) ofthe Service Tax Rules, 1994 and

demanding service tax under Section 68 of the Finance Act,1994 is not correct as both Central

Excise duty and Service tax are indirect taxes and hence, the government can not levy two indirect

taxes on the same amount i.e. Transportation Charges.

5

(iii) As the respondent has not provided any services in the present case since they had
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C\

simply transferred the excisable goods under cover of C.Ex. invoice to the place of Consignment

Agent and unless & until sale is completed at the end of independent buyers, such expenses

incurred are nothing but "in or in relation to manufacturing activities", hence, on the said value i.e.

Transportation cost which is part of Assessable Value for excise purpose and accordingly excise

duty is paid on it, the service tax can not be charged on it again.

(iv) The extended period can not be invoked as they have not deliberately suppressed

the facts and the appellant was very much aware of the said facts and circumstances apart from

the facts, no adverse is noticed and intimated by the appellant on all periodical returns flled by

them. Further, appellant was well aware of the marketing pattern prevailing at the ship breaking

yard at Alang/Sosiya and FAR in the present case issued on 05.05.2014 whereas SCN issued on

29.02..2016, after a more than one and half year from the date of the disclosure of the omission.

Reliance is placed on the decisions of the higher judicial forum in support of the said contention.

5. Hearing in the case was granted on 08.03.2018 wherein Shri N,K.Maru, Consultant on

behalf of the respondent appeared and reiterated the submission of the Cross Objection and also

furnished copy of Valuation Rules, 2000 along with copies of two OlAs issued by Commissioner

(Appeals) Rajkot in similar cases, for consideration.

6. I have carefully gone through the facts of the case on records, grounds of the Appeal

Memorandum, and Cross Objection filed and oral submissions made by the respondent at the time

of hearing. The issue for decision before me is whether or not under the impugned order, the

Adjudicating Authority has correctly dropped the demand of service tax of Rs. 3,95,537/- under the

category of "GTA services with consequent demand for interest and proposal for various

penalties on it. The appellant has strongly contended as interalia mentioned at para-3 above. The

respondent has also under Cross Objection put their contention as interalia mentioned al parc4

above. I take up the appeal forfinal decision.

7. On the issue of service tax of Rs. 3,95,537/- under the category of "GTA Services", I find

that the respondent in Cross Objection has contended that since the goods were sold out through

Consignment Agent and hence, the transportation cost from the factory premises to the place of

Consignment Agent, have been included in the Assessable value in terms of the provisions of

Section 4 ol the Central Excise Act,1944 read with Central Excise Valuation

(Determination of Price of Excisable Goods) Rules,2000 and lhen Central Excise duty on the said

value has been paid by the respondent, demanding Service tax once again on the same amount

of the said transportation cost is bad in law. I find that the Adjudicating Authority has also held the

same view as mentioned at Para-5.6 of the impugned order.

7.1 However, I do not agree with the said contention of the respondent and the findings of the

Adjudicating Authority that "since the transportation cost has already been included in the Assessabte

value of the goods, the Transportation Cost has become the component of assessable value and as central

Excise Duty has already been paid on this amount, hence Servace Tax can not be charged on this same

amount as it will be Tax-on- tax". I find that the inclusion of value or cost of transportation in respect of

the transportation ofthe goods from the factory premises to the place of Consignment Agent, in the
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Assessable Value is governed under the provisions of Section 4 of the Central Excise Act, 1944

read with Central Excise Valuation (Determination of Price of Excisable Goods) Rules,2000, the

relevant portion thereto is reproduced as under for ease of reference.

[RULE S.Where any excisable goods are sold in the circumstances specified in clause (a) of
sub-section (1) of section 4 of the Act except the circumstances in which the excisable goods are
sold for delivery at a place other than the place of removal, then the value of such exctsable
goods shall be deemed to be the transaction value, excluding the cost of transportation from the
place of removal upto the place of delivery of such excisable goods.

Explanation 1. -

Explanation 2. - For removal of doubts, it is clarified that the cost of transportation from the
factory to the place of removal, where the factory as not the place of removal, shall not be
excluded for the purposes of determining the value of the excisable goods.l

From plain reading of the above provisions, it is crystal clear that the cost of transportation from the

factory to the place of removal, where the factory is not the place of removal, shall not be excluded

for the purposes of determining the value of the excisable goods. There is no dispute in the case

before me that the goods have been sold through the consignment agents and sale has not taken

place at the factory gate. Hence, as per the said provisions, the said cost of transportation has

been included in the assessable value on which excise duty have been paid by the respondent.

However, the compliance of these provisions does not mean that the respondent has been

excluded from payment of service tax under the Finance Act, 1994. Both taxes/duty are being

levied on separate analogy wherein the excise duty is collected on the point of manufacture and

the service tax is levied on the point of provisions of taxable services and accordingly both are

governed under separate set of provisions of Acts and Rules. So, I hold that the observation of the

Adjudicating Authority that "since the transportation cost has already been included in the Assessable

value of the goods, the Transportation Cost has become the component of assessable value and as central

Excise Duty has already been paid on this amount, hence Service Tax can not be charged on this same

amount as it will be Tax-on- tax" is not legally sustainable.

7.'1.1 Further, lfind that the Service tax on GTA service is required to be paid by the a person

liable to pay service tax, as defined under Rule 2(1)(d) (B) of the Service Tax Rules, 1994, the

relevant portion thereto is reproduced for ease of reference.

'(d) "person liable for paying service taf, -

0

(B) in relation to service provided or agreed to be provided by a goods transport agency in respect of
transportation of goods by road, where the person liable to pay freight is,-

(l) any factory registered under or governed by the Factories Act, 1948 (63 of 1948);

(ll) any society registered under the Societies Registration Act, 1860 (21 of 1860) or under any other
law for the time being in force in any part of lndia;

(lll) any co-operative society established by or under any law;

(lV) any dealer of excisable goods, who is registered under the Centrat Excjse Act, 1944 (1 of 1944\ or
the rules made thereunder;
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M any body corporate established. by or under any law, or

(Vl) any partnership frm whether registered or not under any law including association of persons;

any person who pays or is liable to pay freight either himself or through his agent for the

transportation of such goods by road in a goods carriage :

Provided that when such person is located in a non-taxable territory, the provider of such service

shall be liable lo pay service tax.".

From plain reading of the above provisions, it is crystal clear that any person who pays or is liable

to pay freight either himself or throuoh his aoent for transportation of such goods by road, is a

person liable to pay the service tax under GTA. Thus, in view of these provisions, I hold that in the

present case, service tax on the transportation cost incurred for transporting the goods from the

factory premises to place of consignments agent, is required to be levied irrespective of the facts

whether central excise duty has been paid on that amount or not.

7.1.2 Now, issue to be decided whether the transportation charges from the factory premises to

the place of Consignment Agent have been paid by the respondenu his Agent or by the consignee

is to be examined. I find that the Adjudicating Authority at para-5.6 of the impugned order has after

relying on the Consignment Sale Note No. 79 issued by the Consignment Agent M/s S.S. Traders,

Ludhiana in relation to lnvoice No. EX 1166 daled 27.12.2012 with corresponding L.R. No. 1288

daled 27 .12.2012 and also after relying on the Consignment Sale Note issued by M/s Shree

Nilkanth Mahadev Steel lnds, Mandi, Gobindgarh in relation to lnvoice No. EX 1271 dated

20.02.2013, has held that the transportation costofRs.44,145/-and Rs.18,6751 have been borne

by the consignee. However, the appellant has strongly contended on this as detailed at para-3 (iii)

above. Hence, I refer to the said documents made available by the respondent with their Cross

Objection. From lnvoice No. EX '127'l dated 20.02.2013 and lnvoice No. EX 1166 dated

27 .12.2012 issued by the respondent , it transpires that the transportation cost of Rs. '18,675^ and

Rs. 44,1451- have been shown alongwith the name of the Consignees as M/s Shree Nilkanth

Mahadev Steel lnds, Mandi, Gobindgarh and M/s S.S. Traders, Ludhiana respectively. However, I

find that these two M/s Shree Nilkanth Mahadev Steel lnds, Mandi, Gobindgarh and M/s S.S.

Traders, Ludhiana are the Consignment Agents of the respondent and the said transportation cost

of Rs. 18,6751 and Rs. 44,145/- have been found to be deducted by the said two Consignment

Agents in their Consignment Sale Memo - (no number found) in respect M/s Shree Nilkanth

Mahadev Steel lnds, Mandi, Gobindgarh ) and Consignment Sale Note No.79 of Mis S.S. Traders,

Ludhiana which clearly show that these two Consignment Agents have deducted and thus

recovered the said transportation charges from the sale proceedings in respect of the consignment

cleared under the lnvoice No. EX '1271 daled 20.02.2013 and lnvoice No. EX 1166 dated

27.12.2012 issued by the respondent. Further, the above provisions very categorically provides

that " person who pays or is liable to pay freight either himself or throuoh his aoent". Thus, it proves that the

transportation charge was not paid by the consignee but the same was paid and borne by the

respondent only and thus, I hold that the respondent was person liable to pay service tax under

GTA services in pursuance to the provisions of Rule 2(1)l(d) (B) of the Service Tax Rules, 1994.

8

7.2 Further, reliance on the Order-ln-Appeals dated 12.09.2017 and Order-ln-Appeals
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dated 15.12.2016 issued by Commissioner (Appeals), Rajkot which have been produced by the

respondent during hearing before me, are of no help to them as the issues involved in those cases

were of availment of cenvat credit of service tax paid by their consignment agent on the

transportation charges from the factory premises to the premises of consignment agent whereas in

the present case the issue is of non- payment of service tax on the said transportation charges by

the respondent.

7.3 ln view of the facts and discussion herein above, I hold that in the present case the

respondent was liable to pay service tax of Rs.3,95,5371 under the category of "GTA Services,

being the person liable to pay service tax, as defined under Rule 2(1)l(d) (B) of the Service Tax

Rules, 1994 along with interest thereon.

8. On the issue of limitation, I find that the respondent has in the cross objection contended as

interalia mentioned at para-4 (iv) above. I do not find force in it. I find that being holder of

Service Tax Regiskation as well as the Central Excise Registration, the respondent was very much

conversant with the provisions and procedures with regard io the Service Tax and hence, it was

open to the respondent to approach the department for any clarification in case of any confusion or

any problem in interpretation of issue of levy of service tax in the present case. I find that no such

efforts were put by the appellant. Further, I find that non- payment of service tax under GTA was

due to willful suppression of the material facts by the respondent to the department by not showing

the taxable value in the ST-3 Returns which was detected by the department when their records

were verified during Audit by the department. Had the department not unearth the same during

conducting of audit, it would have gone unassessed. Thus, there was clear cut willful suppression

of material facts with intent to evade the seryice tax. ln view of these facts, reliance placed on the

decisions of the higher judicial forum in support of the said contention, is of no help to the

respondent. Hence, I hold that the extended period in the present case is very much invokable

and consequently, I hold that the respondent is also liable to the penalty under Section 78 of the

Finance Act,1 994.

9. Further, with regard to penalty under Section 77(2) of the Finance Act,1994, I find that as

per Section 68 of the Finance Act, lgg4 read with Rule-6 of the Service Tax Rules, 1994, the

respondent had failed to pay service tax on GTA services within such time and in such manner

and thus, thereby contravened the provisions of Section 68 of the Finance Act,1994 read with

Rule-6 of the Service Tax Rules, 1994. Further, lfind that as per Section 70of the Finance Act,

1994 read with Rule 7 of the Service Tax Rules, the respondenl has failed to assess himself the

tax due on the said GTA services and to furnish a return in such form and in such manner and at

such frequency as prescribed, and thus, violated the said provisions of Section 70 of the Finance

Act, 1994 read with Rule 7 of the Service Tax Rules, 1994 for which I find that the respondent is

liable to late fee.

10. ln view of the facls and discussion herein foregoing paras, the appeal filed by the appellant

(Revenue) and the cross objection by the respondent in the present case are disposed off in above

9
I

terms and accordingly I pass the following order
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... I

(i) I order to recover Service Tax including Education Cess and Secondary & Higher

Education Cess, totally amounting to Rs.3,95,537L (Rs. Three Lakhs Ninety Five

Thousand, Five Hundred and Thirty Seven) under the category of "GTA Services,

from the respondent M/s G.N.Ship Breakers, Plot No.127, Ship Breaking Yard,

Sosiya , Dist. Bhavnagar, not paid by them during the period from 2012-13 lo

2014-15 under the provisions of Section 73 (2) of the Finance Act, 1994 by invoking

extended period.

(ii) I order to recover lnterest from the respondent at appropriate rate, from the due date

of payment of service tax to the actual payment of amount of service tax as

mentioned at (i) above under the provisions of Section 75 of the Finance Act,1994.

(iii) I order the respondent for payment of late fee of Rs. 20,000/-(Twenty Thousand) per

return for their failure to assess the tax due on the services provided by them and

for delayed filing of /for failure on the part of the respondent to file the prescribed

ST-3 returns properly in respect of the said GTA services in time during the period

involved in the present case, in terms of the provisions of Section 70 of the Finance

Act, 1994 read with Rule -7 of the Service Tax Rules, 1 994.

(iv) I impose penalty of Rs.3,95,537/-( Rs. Three Lakhs Ninety Five Thousand, Five

Hundred and Thirty Seven) under Section 78 (1) of the Finance Act,i994 on the

respondent. However, if the amount of Service Tax including Cesses, totally

amounting to Rs.3,95,5371 as determined at (i) above alongwith interest payable,

is paid by them within 30 days of the date of receipt of this order, then as per the

proviso to Section 78 (1) ibid, the penalty shall be 25% of the Service Tax

determined and ordered at Para (i) above. The benefit of the reduced penalty shall

be available only if the amount of such reduced penalty has also been paid within 30

days from the receipt of this order.

(GopiNa
Commissioner (Appeals)/

Additional Director General (Audit)

BY R.P.A.D.

To,

1. The Assistant commissioner, GGST Division, (Previously-Service Tax Division), Bhavnagar

2. M/s G.N.Ship Breakers, Plot No.127, Ship Breaking Yard, Sosiya , Dist. Bhavnagar

Copy To:-

The Chief Commissioner, CGST, Ahmedabad Zone, Ahmedabad
The Principal Commissioner, CGST, Bhavnagar.
The Commissioner (Appeals), Rajkot.
The Assistant Commissioner, CGST, System -Ahmedabad
Guard File.
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