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Passed by Shri Gopi Nath, Additiornl Director General (Auditl, Ahmedabad Zonal Unit,
Ahmedabad.

3rBq-f,dT +isqr r€,ir"tb-t.J.e1. (\.d.&.) f*ar6 rb.r" r"re * €Rr ce df 3fifu-s :+rirr u.

o9/?"rb-\rg.A. ft-ara re.tt.r"trs fi a-;rwq fr, * rilfr aRr, 3flr{ r5rfrftr+ :fiigc, :re+qrsr6

fr-md {fr-i +t fa.a vftfi.qq isqu ff trmze, idrq ,acrE T@ 3lBB-qfr rsus 6I tlnr 3e t'
3rf,ird a-J ff rr$ 3rfif,t fi wq8i ii $rlsr crftd ryri fi rirq t Jql-il crffi fi sq * G'-qra

B-qr qqT t.

In pursuance to Board's Notification No. 2612017 C.Ex.(NT) dated 17.10.217 reacl

u.ith Board's Order No. 05l2017 ST dated 16.11.2017, Shri Gopi Nath, Additional Director
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate
Authority for the purpose ol passing orders in respect of appeals liled under Section 35 of
Central Excise Act, i94.1 and Section 85 of the Finance Act, 1994.

3rq{ 3Tr -q"rir/ *iqro smrral 3!q{d/ s6Er6 3a "{fld, 
+,-frq rcqrq alffi/ t-Er6T, {Tfr+tc / dr4"lJR

/ ,nrftrnir sdRl" rq{afuE .rrt"1a -+narr e q6-a: ,

Arising out of above mentioned OIO issued b_r Additional/Joint/ Deputy/ Assistant
Commissioner, Central Excise / Service Ta-x, Rajkot / Jamnagar / Gandhidham :

3l+fi64i & cffiI 6f ;Ifq (rd q?If /Name & Acldress of the Appellants & Respondent :-

1.M/s Rajendra Ship Breakers Pvt. Ltd., Plot No. 114, Ship Breaking Yard,,
Alang, Taluka Talaja Bhavnagar.

(i)

{fl 3iIi!(Jq-fl t 6qF}-d +}* eqtrd ffiBa ath * srffif,d qrffi I srfu+{ur * $qqr
:rfra Erqt *'grar tt/
fn1. pe;qgn ?ggricvPd br this ordcr in-Appeal mar lile Hn appcal to the appropriate authorilr
rn the lollo$'rng \\,a\ .

fi+r e1a ,n;fi-q r.qrq ?liq w t-dm{ 3iffi:q ;qlqrB-mroT +. cfr- Jfid, +;ffq rccK sl6
3rftB-dq,1944 6I erm'sse + 3rd?td a?i fica nftfr-rq, tsg+ fi qrrr 86 * 3d+atd

ffifua drrd 6r dr sr& t U

Appeal to Customs, Excise & Service Tax Appellate Tribunai under Section 35B of CEA, 1 944
/ Under Section 86 oI the Finance Act, 1994 an appeal lies to:

daff-+tuT q-cqir4 t e-+.dFra €€fr Ejri fiqr qra, *;ffq :*qrqa alffi (rd €-d+T sffiq
;qrqrfrfirfr ff Etlc fid. iFc idr6 a 2, 3lT{ + fu, ng frFff, 6'1 6I'arS qrfrq rl
The special bench of Customs. Excise & Sen-ice Ta-x Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all rnatters relating to classilication and valuation.

Jqt-+d cH.{ l(a) fr +ara a\r sfidl' fi :rsrqr e}E gsfr 3{qi} $-qr sl-6, itfiq rqn ere"F \rd
tqrs{ Jfre-q ;qrsrfr-filT ^tk) ff cftq-fl q-tfr-q frfu-fi, , dffir-q" dd, ildqrdl }la-f 3ffrdt
3I64-dEIr- 3.ool€, 6t 6t arfr aftv ti

Jo tle Wesl.regional lench of Customs. Excise r\. .,Sen ice 1.zr Appel12l6 Tribunal {CESTAT, at.
2"r Floor. _Bhalma Ii, Bhau an, Asarua Ahmedabad 3B0Ol6 in iAse of appeals orhcr rhan a:
mentronect rn para- l(alabove



/)

(iii)

(B)

:rffiq;qrqftI-flnT t sqer 3rfl-fr qea qit? * 6T *'-fr-q r.cr el6 (J{fid) F-{frrf,ff, 2001,

t B-+q o + ird?td faqtitd f*'s ari *q* pe-: +i qn cmt fr d* BeT orfrr qG(' r 5+d t'
ra t 6fl r'+ cfa fi sru, .6r J?qfd ?r?6 6I ffirr ,.qrJ 6r qi?r Jlt{ 4lq[ ,Ert slfrrd-r, $c( s

arg qr rg$ 6q, 5 rE {c(r ql 50 iro w(, cr-+ irrzrzn 50 arc Ec(r d xfu=d- t d rsqr:
1,000/- 5ct, 5,000/- Fq-t 3Rrcn 10,000/- 5c-t or Fnritra ilrn el6 ff cfr filr{ +'tt Ettl'ft-a
qio or errara, +lstrd $q-ffq ;qTqrit-di"T 6t snsr t {6r'd6 {B€a{ fi drff t i6-S e{r

irdB-fr+ #r * *+ cqqr irtl ffi-d d-q' $rqe qEm fuqr frrfrr qIGr' r s"ift)d gFIe fl e|inrd.
il+ 6r sg snsr fr Eidr qrl6q wr €tifud irq-ffir ;qrqrfr-fiET Sr qnqr Rtra B t rqzra- vrisr
(€ fiirl t frq 3ni{d-q-{ + €rer 500/- wq 6r BEtftd lt6 dFIt arar ilrn tl

The aooeal to thc Auocllate I r ibunal slrall br' filed in utradruplicate in form EA 3 / as
nrcscribed under Rule'6 of Central Excisc {Anncall Rules. 2001 and shall be accompanicd
hsainst one uhich at least slroulrl be accorhbrnied bv a fce of Rs. 1.000/ Rs.5O00/-.
R"s. l0-000/ uhere amount of tlulr demand/interesr/Denallr /refund is uoto 5'Lac.. 5 Lac to
5O Lac anh above 50 Lac resr.rt'r tirelr in tlie fornr of'crossed bank draft in larour ol Asst.
Resisl rar of branch of an\ nominal ed ou blic sector ba n k oI the nlace !i here t he bench oI anr
nofirinated oublic sector bank rrf lhe Dlace \\hcrc the bench'o[ the Tribunirl IS silualed.
Applicatiorr irade for grant oI slir\ shall he accompanied bv a l'et of Rs. 500/
xqtdIq -qrqrlcl6{ur fi srTsT srqh, rd?d Jrfi]tr{fr, lqq4 fir rrRr 86(1) fi lrr+a e-or+-r

liffi, 1994, * G-+r 9111 t rra Ftiifta crd s.T. s + aR cM fr 6r or €-A;zfr aii t{h
snr Bfl sneer fi F{F-d Jfif, *r 4fr 6t, tflSI cR sr-er * sara st (rfrA t r'+ cft rqrfi-d
dfr EGq) 3it{ ndd t ra fr 6q rfi cfr * snr, ;ra t"dr+-{ fi aYar ,qra 6r aiar :llr rrnqr
rrqr +atdr. 5qq 5 drg zn 5sfr 6q. 5 ar8r sgv sr 50 dR{ $qa 6' 3{?.FIr 50 drtl $q(r t
sfu-+"f 3 Fff?r: 1,000i- tcr$, 5,000/- scrd 3rrdr 10,000/- tqi ar frtrtft-a a*+r l1a fi rft
rja-ra #tr Frutfta ira 6r arflal;l, €-dftId 3{frdlq ;qrqrE-flrT 6t qntn fi Edrr6"{BER t
arq t G;fr afr maffi;r+ ef{ * d'm rqro art ffia d-6 grrc {dRr E"qr drf,r qrGr' r €qfu-d
grFc sr elrr?nd, il+ ff rg ?rrcr d 6tf,r arBp-rO,Etift'-d 3rffiq;qrqlfu'qr{ET fi cnsr Rrd H t

erra yr&r (€e in&) t fr('3rliaa-q{ + {{r?r 500/- wq 6r FItri.fod sl6 sqr rrar dan rl

The appeal under srrb secliol lll o[ Scctron 86 u[ the Firrance Act, 19q4, to the Appe]lale
Tritrundl Shall be filed irr ouadrLrulicate irr Form S."l'.5 as orescribed under Rule 9l1l'ot the
Service Tax Rules. 1994. ahd Shall be accomoanicd bv a cbnr o[ the order aonealed hgainst
lone of uhich shail be certified copr)and stiould be'accomrianied br a fees'of Rs. 1U00/-
il here the amouni of sen icc tan & ii'rlcresl demanded & penaltl levied oI Rs. 5 Lakhs or Iess.
Rs.50O0/ uhere the amounl of servicc tar &. interest demanded & Denalw levied is more
than five lakhs bur nol exceedins Rs. Fittr Lakhs, Rs. 10,000/- uhere the a'inount o[ service
tax & interest demanded & nenhltr leried is more tlran f:ftv Lakhs rupees. in the form of
crossed bank draft in l'avoui of the Assistant Ree.istrar o[ the bench of nominated Public
Sector pank of tfre place shere the benr h o[ TriSunal is situated. / Application made for
grant ofsta\ shall bt-accompanred br a fee of Rs.500/ .

(i) E-ca 3{frfr-qa, 1ee4 6T tr(r 86 6I Jc-q(Bii (2) !-d (2A) * 3fi-,td d *I :re 3{q'f,, tar+{
ffi, i994, +, G-{q 9(2) rrd 9(2A) * 666 Butfta qqr s.r.,7 fr ffr ar sa;fi ad 3{t qrer

3a.T*d, fi-dfq- 3rqr{ iq 312rcrr 3irrFrei (3rfr-O, A-fiq racrq @ n.flr crftd $r*r ff cfrqf
ffrd 6t (r{S t wi cfr s-frrfq-d d-ff aGs) sitr :n 

"++a 
(drr sdrqiF JT 

"Trd 
Jrrdr JcBrd,

affiq raqrq er* +dr6{, +} $q-&-q;qqfu+-tor +} lnA6d nJ s{i 6r ft&r ii ad sr*r ff
cfr et sRT fr €da-d m'rfr drff I /
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prcscribed under Rulr' 9 (2) & 9{2A) of lhe Service Tax Rules. 1994 and
shall be accompanied h-v a cop\ oI order oI Commrssioner Central Excise or Commissioner.
Central Excise (Appeals) (one ol rrhrch shall be a ccrtified copr') and copl of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tar to llle the aplral before the Appellate Tribunal.

(ii) $-rr rre, adq J?qK ere+ ua for+r gfrfrq Hfr-6-{"T G'€td) }. cfr Jfrt + alre fr *dq
3iqrd al-es $ftlftq-q 1944 fiI qRr 35(rs * 3rd?td, sI fr ffiq:ifuR'cq, 1994 ffr ERr 83 +

J.

nirJrd *-dT-6{ +} m aq ffr 4$ t, trs sr}sr Ar cfr 3{frffq crfu-s"toT fr 3ifr-fr +-aA H}Fr 3aqr
g6/td'r 6{ qi?r + 10 cfren (10%), sq lr'?T ad qaiaT ffi't, ur qaiar, a-q +-fi qai-d,

#qrn-a t. 6r er4irrr loqr ar'. d?rd fu Is tfir t. 3h,d ilqr 1+. dri a# rrtB-d aq ltfti r€
qfu qq(r t aft-+ a frl

t;frq r..{E ep uo €*orw * 3fd?td "arr f+.('eK' ?fas- fr BE infr'd t
(i) qRr 11 S t.fua r+-q

(ii) ffir rqr fr fr rr$ 4nici {rf$
(iii) ffiE rqr fi;ffi * F-cq O + 3fcrda aq {6q
- drrd {d fu 1o tri* t clatrrr fr -fi-q (s. z1 srfrB-+r 2014 t 3rR€{ d Ti ffi }trrq
qTffi fi sffar fuErrrdra F?rrF{ jrS a-E 3rfifr +t arq a-fi d-nu

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Ta-x under Section 83 of the Finance Act, 1994,
an appeal againsl this order slrall lie hcfore the Tribunal on pa)ment of 10,,o of lhe dul\
demanded uhere dulr or dutr anrl penalll are in dispule, or penallr, r,r here penaltv alone is iir
dispute, provided the amount of pre deposrt pa-r'abk' u.ould be subject to d ceiliig of Rs. 10
Crores,

Under Central Excise and Sen,ice Tax. "Dutv Demanded" shall include :

(i) amount delermjned under Section J I D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payablc r-rnder Rule 6 of the Cenvat Credit Rules

provided further lhat thc prorisions of thrs Seclion shall nol applv ro Ihe sta\
application and appeals pending b"fore anr appe]late authoritr prior to the iornmencement <jf
the F'inance (No.2) Act, 2014.
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litation to
qdtq{oT qlfr-6r 4r4e} n'. a,-ffq 3iqr4 ?r(..F $EG-cq 1994 6T rrRr

Revision

35EE + c?Iq + 3rddd 3fl{ €fud. B{rtd g{6R, q+terur ild-.d f,6r+, fu.(J Frdrdrq, {I;Rdq{6
8efl4, d?fr qBf, *-da Aq ercd, s{r Erd,4g ftFfr r 1000t, 6l fuqr drdr qGqr /

(ii)

{iii)

(i" 
)

(i)

(")

A revision aoolication lies lu thr Under Sccrctart, to lhe Government of lndra, Revtsron
Aoolication Uhit. iVinistn oI IiiDance. DeDarlmcnl oI Rr-veutte. 4lh Floor, Jeevan Dcep
Birildins. Parliament Street. Nerr Dnlhi-i 10001. under Seclion J5EE ol the CEA la44 iit
r.spect?f the follouingcase, gorcrrrotl h\ [irsl pro\iso to sub seclion {l)olSection-J5B ibid:

qft Frf, t ffi ++sra t qrrd fr, s6r r6srd Ed am 6l E-S 6r-{srfr t srgq 416 * qrrrrd
fi dkra qr frrS ir.?- *rltri ql ffi{ ls-S'(rm crER ,!E t qst sr3R rrd cr€rqd h drra, qr fuS

IER {q fr qr ar-Er{q S s-re fi q{rFF{ur fi elTd. ft+ +rrtiri qr E+ srBUIF d nrd t aasra
fi 4rtriI frr/
ln case ofanr loss o[ coods. rrlrcrt the loss octrrrs in transir lrom a faclon to a uarehouse or
to another fdcton or Trom one rr.rrclrouse to anolher durinq the rourse 6f processing ol lhe
goods in a rrarehilrrse or in stor.rqr'rr ltcther irt a [irclon or in? rrarehouse

e{rd fi Era{ Eh-fr trr{ qr qt 6t ffia w G qra t Ef*fiiur fr rqra +zt qrf, T{ fit 4$
+rflq rccta ?f6 + grc (ilfic) + atnd d, rf err.d il ErOr ffi {rsc ,ir Gt{ +i furd 6I ardt ti

ln case o[rebate ofdutt olexcise (,r] qoods exn0rted lo an\ counlry or territon outside India
of on excisable matt rjdl _userl in the-nranufairrrre of the goods rihirh are sip611.6l 16 21'1-1

countn' or territorl oLrtside India.

qE rccq el6 mr err.rrF F4.s F{frr errd +'dril{. icril qr e1crfl +} qra ftqrd fuqr rrqr tt /
In case of g"oods expi(rr led outsrd| lDrira exporl lo Ncpal or Bhutan. rrithout parment of dtttr.

F'Ffli-d rcsr + raqrd;r erFF S sr4drd fi fi('d EqA i$c ts Hfuffis-fr r.d tsh EF-d
+ftnat * ir6d qrzr a 

"€ 
t ritr tS :naer a mqealgq-d) +. dERr fr?d JrfuB{rq (a 2).

1qq8 fiT tlrr 109 t rqrr F-{d fi rrt art-e x?rdr ffifu c{ qI drd fr qrfta fu('rK'ttl
Credit ol'an\ dut\ aliorred to lrc utilrzed 1o\\ar(ls Da\ment o[ excise duh on final products
under the prorisions o[,his Act or the Rules rnade lhere under such order is passed br the
Commissioher (Apnealsl on or aftcr. the date appc,inted under Ser'. 109 ol" the Finance [No.2l
Act, 1998.

Jctfrd 3+r]fld fr a] cft-qi qcrr {@r EA,s fr, dt ff +frq raqrd;r el6 (rt+d) B-{qlrdr,
2001, t G-qq e t 3iErh fafifuz t, fs Jr{sr t €n!'ur S 3 {16 t #d fr affi arftr, r

Jctrd 3at-f,d t srq qa rirlrr a sfi'q :rtrr St af cfrqi {drm SI arfr aGqr €Trr fr Adq
r(qn e1a_ntrF-zrx- 1044 q ERT 35-EE fi rCa Fruttra era ffr rrar+at t ore=q & d{ tr{

TR 6 # cfr Fdrd AI aifr EG(' r

The above aonlication shall be madc rn duolicarc irr Form No. EA 8 as soecified rrnder Rule- I
of Cenrral Eicise {Apnealsl Rules. 200 I riithin 3 monrhs from the dar'e on rahich rhe order
souqhl to be appealirI ac.aihst is c()mmuni.ale(l arrd shall be accompanied b\ t$o copies each
of the OIO anii ()rder-lii-Appeal. lt should also lr accompanicrl hi a copr' of TR-6 Challan
evidencing pa-vmenl ol presiiibed lr"e as prescrihr'rl under Section J5'EE oICEA. 1444. under
Major Head of Account.

qdtqruT 3ni(d * ur:r ffifud Buifta qm 61 3rdTq?ft 6t arfi qBrr 
t

#0 mr.a {6}r (16 org Fq} { ls-.S 6a rt a sqa 2oo7 6t errara B-qr ;r(' 3nT qft €dra
Ifrrr (16 6ru: Fqi n ;qrqr 6i d 5q4 1000 -/ 6r sr4irEr fu-qr dK'l
The revision anulicarion slrall lx accomoanirrl tr a tee ol Rs. 200/ where the amotrnt
involved in [upees Une La. or lcss arrd Rs. 1000, \\'here the amount involved is more than
Rupees One Lat.

qA tg .}neer * +g ra :n&n ml saTaR' e d ratr6 Frd xratr fi fr(r trffi 6r errEnn. jc-Srd
aa $ fuqr srar ortd is ffiq +. d-d il ct fi frrsl +e 6r{r t ilT* # frT qEfiFrfr xqiilq
rqfufi{q +) r'+ rr{fa qr i;ffq {"{srC +} (rm 3rr&{a fu-qr drdr t t / t" case, if the order
covcrs various nurnl'ers oI ordcr in Orisinal. fiee lor each O.l.O. should be oaid in the
aforesaid manner. not rrithstandinr the [ac'I thar lhc one aooeal to the ADDellanr Tribunal or
the one applical.ion.lo t h-e^Cen trg l Govt. As the casc may bel is fillerl to avriiij scriploria uork il
excising Rd. I Iakh fee oI Rs. 10o/ Ibr each.

q"n€ttfud -qrqrdq tr6 $fuft-a-F, 1975. fi' 3rfrsfr I fi 3FRrR 4iI $r&r ('d +rrrra yr*r 8t
cF q{ F61fod 6 50 fu 6r rqfqf q ?F fafs-c'"fn daT ,rft.r /
One coDr of anolication or O.l.(). a5 the casc tnarv be. and thc order of the adiudicatine
aulhoriti qfall Uear q court ler- sliuyrp o[ Rs. 6.c0 aS prescribed under Schedule I iir terms oT
the Couir Fee Act,la75, as amcndcrl.'

fiar r1a, iffi{ .lrnd rra r'd tdr6{ }fi&{' ;qrqlfufi{lT tor{ iafut 1:;m, 1982 fr dffi-d
w :t;t s-qRrd ara'dt +Y €'ffi.rd 6{-i drd F.qFl fr rltr efi tqra }fl*fra B-qr srdr tt /
Attention is also invitcd to the ruies coverinq these and other related matters contained in the
Customs, Excise and Sen'ice Appcllate Trjbuinal (l'jrocedure) Ru]es, 1982.

r.E 3rffirq fiffi +)' $q.d drfua 6{i t {-dft-d aqrqfi, E€ard $k ilfrfrf,4'crq{ndt t trv,
3{S'fl?tr frHFtq dEgfgd u.w-rv.cbec. gov. ir.r 6t a-tq {-fri 6 | /
f'or the elaborate. detailed and Iatesl prorisions relatinq to filirre of appeal to the higher
appellate authoril\, thc appellarrr mar reler 1o the l)epartm"ental ucEsite rr\irr., lx,r'.qor.in

(vi)

{D)

(tr)

(F)

(c)



F.No. V2l1 4/EA?IBV N2017

ORDERiN APPEAL

The Assrstant Commissioner, Service Tax Division, Bhavnagar (hereinafter referred to

as "the appellant") authorized by the Principal Commissioner, Central Excise & Service Tax,

Bhavnagar vide Review Order dated 10.03.2017 issued from F. No. V/2-178/OIO/RRA/2016-17

has filed an appeal against the Order-ln-Original No. 68/AC/STAXD!V|2016-17 daied23.12.2016

(hereinafter referred to as the "impugned orde/') passed by the Assistanl Commissioner, Service

Tax Division, Bhavnagar (hereinafter referred to as the 'Adjudicating Authority").

2. Briefly stated the facts of the case are as under:-

(i) Mis Rajendra Ship Breakers Pvt. Ltd., Plot No.114, Ship Breaking Yard, Sosiya,

Trapaj-Dist. Bhavnagar-364150 (hereinafter referred to as "the respondent" for sake of brevity)

are having Central Excise Registration No. AABCR0105PXM001 and also Service Tax

Registration No: AABCR0'105PSD002. During the course of Audit, it was noticed that the

respondent had collected the Transportation Charges totally amounting to Rs. 6,37,43,0711from

various consignees during the period lrom 2012-13 to 2014-15 (up to January-2O'15) andthus,the

respondent had undertaken the responsibility to pay freight to the Goods Transport Agency (GTA) .

As per Rule 2(1)l(d) (B) of the Service Tax Rules, 1994, the respondent, being the recipient of the

services, was a person liable to pay service tax of Rs. '19,69,661/- on the freight charges paid by

them to GTA as detailed at Table-A' at Para-2(i) of the impugned order, under the category of

"GTA services". These facts culminated into issuance of Show Cause Notice dated 27 .02.2016.

(ii) The Adjudicating Authority under the impugned order dropped the demand of

Service Tax of Rs. 19,69,6611 under the category of "GTA services" and consequently demand

for interest and various penalties on above, were also dropped.

3. Being aggrieved by the impugned order, the appellant duly authorized by the Principal

Commissioner, Central Excise & Service Tax, Bhavnagar vide Review Order dated 10.03.2017

issued from F. No. V/2-178IO|O/RRA/2016-17, has filed an appeal against the impugned order

wherein it is interalia contended as under:-

(a) The Adjudicating Authority has erred in holding, after relying on the invoices made

available by the respondent during Adjudication Proceedings," that since the transpo(ation cost has

already been included in the Assessable value of the goods, the Transportation Cost has become the

component of assessable value and as Central Excise Duty has already been paid on this amount, hence

Service Tax can not be charged on this same amount as it will be Tax-on- Tax". This, finding of the

Adjudicating Authority appears to be not sustainable as valuation under Central Excise Act,1994

read with Central Excise Valuation (Determination of Price of Excisable Goods) Rules,2000 is not

relevant for charging of Service Tax under the Finance Act,1994.

(ii) The Service Tax on GTA service is required to be paid by the a person liable to pay

service tax, as defined under Rule 2(1)l(d) (B) of the Service Tax Rules, '1994, according to which

any person who pays or is liable to pay freight either himself or through his agent for transportation

of such goods by road, isapersonliable to pay the service tax under GTA. As perthe invoices

4



F.No. V2l1 4/EA2|BV N20'17

issued by the respondent for selling of their goods, the freight charges have been shown

separately, which clearly shows that respondent or his agent had paid the freight charges to GTA.

Thus, respondent is a person liable to pay the service tax on the said freight charges.

(iii) The Adjudicating Authority has erred in holding, after relying on the Lorry Receipt

No. 2211 daled 22.03.2013 issued by GTA and Consignment Sale Note No. 1852 dated

30.03.2013 issued by the Consignment Sale Agent M/s Shri Bhadrakali Steels, G.T.Road, Sirhind

Side, Mandi, Gobindgarh, Panjab that "After scrutiny of the document, it is evident that Transportation

Cost has been borne by the consignee". This is misinterpretation of the provisions of Rule 2(1)l(d) (B)

of the Service Tax Rules, 1994, according to which any person who pays or is liable to pay freight

is supposed to pay the service tax under GTA. From the excise invoice and the copy of L.R., it is

evident that the respondent /his agent has paid the freight charges. Further, from the Consignment

Note issued by the agent of the respondent, it is evident that the agent of the respondent has

deducted the freight charges as expenditure on sale of goods from the sale proceedings received

from the buyers which meant that the Agent had recovered freight charges from the respondent

and thus, the freight charges were borne by the respondent which had been paid to the GTA

through their Agent.

(iv) A careful scrutiny of the Consignment Sale Note No. 1852 dated 30.03.20'13 issued by

the Consignment Sale Agent M/s Shri Bhadrakali Steels, G.T. Road, Sirhind Side, Mandi,

Gobindgarh, Panjab, revealed that the transportation charges of Rs. 80,2501 has been deducted

by the said Consignment Agent from the sale proceeds received from buyer M/s Chopra Steel

Strips, Khanna, which clearly estab[shes that the transportation charges were eventually borne by

the respondent and thus, the respondent has paid it to the transporter (GTA) through the said

Agent.

(v) The Adjudicating Authority has failed to call for and examine other financial

records/documents of the respondent such as evidence of paymenUconsiderations, lncome Tax

Returns, Audited Balance Sheets, P&F Accounts, 26,A5 Forms etc.pertaining to the period from

2012-13 to 2014-15, before arriving at the conclusion that total amount of transportation charges

of Rs.6,37,43,0711- were borne by the respective Consignment Sale Agents. ln fact, the said

freight charges were eventually borne by the respondent only and also paid by the respondent to

the GTA.

4. The respondent vide letter daled 29.07.2017 received on 04.08.20'17 filed Cross Objection

on the grounds interalia mentioned as under:-

(i) The goods were sold out through Consignment Agent and hence, the transportation

cost from the factory premises to the place of Consignment Agent, have been included in the

Assessable Value in terms of the provisions of Section 4 of the Central Excise Act,1944 read with

Central Excise Valuation (Determination of Price of Excisable Goods) Rules,2000 and then Central

Excise duty on the said value has been paid by the respondent. Hence, demanding Service tax

once again on the same amount of the said transportation cost is bad in law.

5
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(ii) lncorporating the provisions of Rule 2(1)l(d) (B) of the Service Tax Rules, ,l994 
and

demanding service tax under Section 68 of the Finance Act,1994 is not correct as both Central

Excise duty and Service tax are indirect taxes and hence, the government can not levy two indirect

taxes on the same amount i.e. Transportation Charges.

(iii) As the respondent has not provided any services in the present case since they had

simply transferred the excisable goods under cover of C.Ex. invoice to the place of Consignment

Agent and unless & until sale is completed at the end of independent buyers, such expenses

incurred are nothing but "in or in relation to manufacturing activities", hence, on the said value i.e.

Transportation cost which is part of Assessable Value for excise purpose and accordingly excise

duty is paid on it, the service tax can not be charged on it again.

(iv) The extended period can not be invoked as they have not deliberately suppressed

the facts and the appellant was very much aware of the said facts and circumstances apart from

the facts, no adverse is noticed and intimated by the appellant on all periodical returns filed by

them. Further, appellant was well aware of the marketing pattern prevailing at the ship breaking

yard at Alang/Sosiya and FAR in the present case issued on 09.05.2014 whereas SCN issued on

27.02.2016, after a more than one and half year from the date of the disclosure of the omission.

Reliance is placed on the decisions of the higher judicial forum in support of the said contention.

5. Hearing in the case was granted on 08.03.2018 wherein Shri N.K.Maru, Consultant on

behalf of the respondent appeared and reiterated the submission of the Cross Objection and also

furnished copy of Valuation Rules, 2000 along with copies of two OlAs passed by Commissroner

(Appeals) Rajkot in similar cases, for consideration.

6. I have carefully gone through the facts of the case on records, grounds of the Appeal

Memorandum, and Cross Objection filed and oral submissions made by the respondent at the time

of hearing. The issue for decision before me is whether or not under the impugned order, the

Adjudicating Authority has correctly dropped the demand of service tax of Rs. 19,69,6611 under

the category of "GTA services" with consequent demand for interest and proposal for various

penalties on it. The appellant has strongly contended as interalia mentioned at para-3 above. The

respondent has also under Cross Objection put their contention as interalia mentioned al pata4

above. I take up the appeal for final decision.

7. On the issue of service tax of Rs. 19,69,661/- under the category of "GTA Services", I find

that the respondent in Cross Objection has contended that since the goods were sold out through

Consignment Agent and hence, the transportation cost from the factory premises to the place of

Consignment Agent, have been included in the Assessable value in terms of the provisions of

Section 4 of the Central Excise Ac1,1944 read with Central Excise Valuation

(Determination of Price of Excisable Goods) Rules,2000 and then Central Excise duty on the said

value has been paid by the respondent, demanding Service tax once again on the same amount

of the said transportation cost is bad in law. I find that the Adjudicating Authority has also held the

same view as mentioned at Para-5.6 of the impugned order.

6
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7.1 However, I do not agree with the said contention of the respondent and the findings of the

Adjudicating Authority that "since the transportation cost has already been included in the Assessable

value of the goods, the Transportation Cost has become the component of assessable value and as Central

Excise Duty has already been paid on this amount, hence Service Tax can not be charged on this same

amount as it will be Tax-on- Tax". I find that the inclusion of value or cost of transportation in respect

of the transportation of the goods from the factory premises to the place of Consignment Agent, in

the Assessable Value is governed under the provisions of Section-4 of the Central Excise Act,

1944 read with Central Excise Valuation (Determination of Price of Excisable Goods) Rules,2000,

the relevant portion thereto is reproduced as under for ease of reference.

IRULE S.Where any excisable goods are sold in the circumstances specified in clause (a) of
sub-section (1) of section 4 of the Act except the circumstances in which the excisable goods are

sold for delivery at a place other than the place of removal, then the value of such excisable

goods shall be deemed to be the hansaction value, excluding the cost of transportation from the
place of removal upto the place of delivery of such excisable goods.

Explanation 1. - . .. .

Explanation 2. - For removal of doubts, it is clarified that the cost of lransportation from the

faCtory to the place of removal, where the factory is not the place of removal, shall not be

excluded for the purposes of determining the value of the excisable goods.l

From plain reading of the above provisions, it is crystal clear ihat the cost of transportation from the

factory to the place of removal, where the factory is not the place of removal, shall not be excluded

for the purposes of determining the value of the excisable goods. There is no dispute in the case

before me that the goods have been sold through the consignment agents and sale has not taken

place at the factory gate- Hence, as per the said provisions, the said cost of transportation has

been included in the assessable value on which excise duty have been paid by the respondent.

However, the compliance of these provisions does not mean that the respondent has been

excluded from payment of service tax under the Finance Act, 1994. Both taxes/duty are being

levied on separate analogy wherein the excise duty is collected on the point of manufacture and

the service tax is levied on the point of provisions of taxable services and accordingly both are

governed under separate set of provisions of Acts and Rules. So, I hold that the observation of the

Adjudicating Authority that "since the transportation cost has already been included in the Assessable

value of the goods, the Transportation Cost has become the component of assessable value and as Central

Excise Duty has already been paid on this amount, hence Service Tax can not be charged on this same

amount as it will be Tax-on- Tax" is not legally sustainable.

7:,1.1 Further, lfind that the Service tax on GTA service is required to be paid by the a person

liable to pay service tax, as defined under Rule 2(1Xd) (B) of the Service Tax Rules, 1994, the

relevant portion thereto is reproduced for ease of reference.

'(d) "person liable for paying service tax', -

(D

(B) in relation to service provided or agreed to be provided by a goods transport agency in respect of

transportation of goods by road, where the person liable to pay freight is,-

7
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(l) any factory registered under or governed by the Factories Act, 1948 (63 of 1948);

(l) any society registered under the societies Registration Act, 1860 (21 of 1860) or under any other

law for the time being in force in any part of lndia;

(lll) any co-operative society established by or under any law;

0v) any dealer of excisable goods, who is registered under the central Excise Act, 1944 (1 of 1944) or

the rules made thereunder;

8

M any body corporate established, by or under any law; or

any partnership firm whether registered or not under any law including association of persons;(vt)

any person who pays or is liable to pay freight either himself or through his agent for the

transportation of such goods by road in a goods carriage :

provided that when such person is located in a non-taxable territory, the provider of such service

shall be liable to pay service tax.".

From plain reading of the above provisions, it is crystal clear that any person who pays or is liable

to pav freiqht either himself or throuqh his aqent for transportation of such goods by road, is a

person liable to pay the service tax under GTA. Thus, in view of these provisions, I hold that in the

present case, service tax on the transportation cost incurred for transporting the goods from the

factory premises to place of consignments agent, is required to be levied irrespective of the facts

whether central excise duty has been paid on that amount or not.

7.1.2 Now, issue to be decided whether the transportation charges from the factory premises to

the place of Consignment Agent have been paid by the respondenU his Agent or by the consignee

is to be examined. I find that the Adjudicating Authority at para-5.6 of the impugned order has after

relying on the Consignment Sale Note No. 1 852 dated 30.03.20'13 issued by the Consignment

Agent M/s Shri Bhadrakali steels, G.T.Road, Sirhind side, Mandi, Gobindgarh, Panjab, in relation

to lnvoice No. EX 691 dated 22.03.2013 with corresponding L.R. No.2211 dated 22.03.2013 has

held that the transportation cost of Rs. 80,250/- has been borne by the consignee. However, the

appellant has strongly contended on this as detailed at para-3 (iii) & (iv) above. lt is contended by

the appellant that " from the excise invoice and the copy of 1.R., it is evident that the respondent /his agent has paid

the freighl charges; that from the Consignment Note issued by the agent of the respondent, it is evident that the agent of

the respondent has deducted the freight charges as expenditure on sale of goods from the sale proceedings received

from the buyers which meant that the Agent had recovered freight charges from the respondent and thus, the freight

charges were borne by the respondent which had been paid to the GTA through their Agent; that a careful scrutiny of the

Consignment Sale Note No. 1852 dated 30.03.2013 issued by the Consignment Sale Agent l\ills Shri Bhadrakali Steels,

G.T.Road, Sirhind Side, Mandi, cobindgarh, Panjab, revealed that the transportalion charges of Rs. 80,250/- has been

deducted by the said Consignment Agent from the sale proceeds received from buyers M/s Chopra Steel Strips,

Khanna, which clearly establishes that the transportation charges were eventually borne by the respondent and thus, the

respondent has paid it to the transporter ( GTA) through the said Agent." FrOm abOve, I find that the

transportation charges which were collected from the buyers through Consignment Sale Agents of

the respondent were deducted from the sale proceeds by the said Agents and after that the

remaining sale proceeds have been given to the respondent. These facts have neither been

rebutted nor any contrary evidences put forth by the respondent before me- Thus, I find that from

the Consignment Sale Note No. 1852 dated 30.03.2013 issued by the Consignment Sale Agent

,$
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M/s Shri Bhadrakali Steels, G.T.Road, Sirhind Side, Mandi, Gobindgarh, Panjab, it transpires that

the transportation charges of Rs. 80,2501 has been deducted by the said Consignment Agent from

the sale proceeds received from buyers M/s Chopra Steel Strips, Khanna, which clearly

establishes that the transportation charges were eventually borne by the respondent and thus, the

respondent has paid it to the transporter (GTA) through the said Agent. Thus, I find force in the

said contention of the appellant that from the excise invoice and the copy of 1.R., it is evident that

the respondent /his agent has paid the freight charges. And also from the Consignment Note

issued by the agent of the respondent, it is evident that the agent of the respondent has deducted

the freight charges as expenditure on sale of goods from the sale proceedings received from the

buyers which meant that the Agent had recovered freight charges from the respondent and thus,

the freight charges were borne by the respondent which had been paid to the GTA through their

Agent.

7.1.3 Further, the above provisions of Rule 2(1)(d) (B) of the Service Tax Rules, 1994 very

categorically provides that " person who pays or is liable to pay freight either himself or throuqh his aqent".

Thus, from the facts and discussion herein above, it proves lhat the transportation charge to the

GTA in the present case was not paid by the consignee buyers but the same was paid and borne

by the respondent only and thus, I hold that the respondent was person liable to pay service tax

under GTA services in pursuance to the provisions of Rule 2(1)l(d) (B) of the Service Tax Rules,

1994.

7.2 Further, reliance on the Order-ln-Appeals dated 12.09.2017 and Order-ln-Appeals

dated 15.12.2016 issued by Commissioner (Appeals), Rajkot which have been produced by the

respondent during hearing before me, are of no help to them as the issues involved in those cases

were of availment of cenvat credit of service tax paid by their consignment agent on the

transportation charges from the factory premises to the premises of consignment agent whereas in

the present case the issue is of non- payment of service tax on the said transportation charges by

the respondent.

7.3 ln view of the facts and discussion herein above, I hold that in the present case the

respondent was liable to pay service tax of Rs. 19,69,661/- under the category of "GTA Services,

being the person liable to pay service tax, as defined under Rule 2(1)l(d) (B) of the Service Tax

Rules, 1994 along with interest thereon.

8. On the issue of limitation, lfind that the respondent has in the cross objection contended as

interalia mentioned at para-4 (iv) above. I do not find force in it. I find that being holder of

Service Tax Registration as well as the Central Excise Registration, the respondent was very much

conversant with the provisions and procedures with regard to the Service Tax and hence, it was

open to the respondent to approach the department for any clarification in case of any confusion or

any problem in interpretation of issue of levy of service tax in the present case. I flnd that no such

efforts were put by the appellant. Further, I find that non- payment of service tax under GTA was

due to willful suppression of the material facts by the respondent to the department by not showing

9
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i.
the taxable value in the ST-3 Returns which was detected by the department when their records

were verified during Audit by the department. Had the department not unearth the same during

conducting of audit, it would have gone unassessed. Thus, there was clear cut willful suppression

of material facts with intent to evade the service tax. ln view of these facts, reliance placed on the

decisions of the higher judicial forum in support of the said contention, is of no help to the

respondent. Hence, I hold that the extended period in the present case is very much invokable

and consequently, I hotd that the respondent is also liable to the penalty under Section 78 of the

Finance Act,1994.

9. Further, with regard to penalty under Section 77(2) of the Finance Act,1994, I find that as

per Section 68 of the Finance Act, '1994 read with Rule-6 of the Service Tax Rules, 1994, the

respondent had failed to pay service tax on GTA services within such time and in such manner

and thus, thereby contravened the provisions of Section 68 of the Finance Act,1994 read with

Rule-6 of the Service Tax Rules, 1994. Further, I find that as per Section 70 of the Finance Act,

1994 read with Rule 7 of the Service Tax Rules, the respondent has failed to assess himself the

tax due on the said GTA services and to furnish a return in such form and in such manner and at

such frequency as prescribed, and thus, violated the said provisions of Section 70 of the Finance

Act, 1994 read with Rule 7 of the Service Tax Rules,1994 for which I find that the respondent is

liable to late fee.

10. ln view of the facts and discussion herein foregoing paras, the appeal filed by the appellant

(Revenue) and the cross objection by the respondent in the present case are disposed off in above

terms and accordingly I pass the following order.

(i) I order to recover Service Tax including Education Cess and Secondary & Higher

Education Cess, totally amounting to Rs.19,69,661i- (Rs. Nineteen Lakhs Sixty

Nine Thousand, Six Hundred and Sixty One) under the category of "GTA Services,

from the respondent M/s Rajendra Ship Breakers Pvt. Ltd., Plot No. 1 14, Ship

Breaking Yard, Sosiya, Trapaj-Dist. Bhavnagar-364150, not paid by them during the

period from 2012-13 lo 2014-15 ( upto January,2015) under the provisions of

Section 73 (2) of the Finance Act, 1994 by invoking extended period.

(ii) I orderto recover lnterest from the respondent at appropriate rate, from the due date

of payment of service tax to the actual payment of amount of service tax as

mentioned at (i) above under the provisions of Section 75 of the Finance Act,1 994.

(iii) I order the respondent for paymenl of late fee of Rs. 20,0001(Twenty Thousand) per

return for their failure to assess the tax due on the services provided by them and

for delayed filing of ifor failure on the part of the respondent to file the prescribed

ST-3 returns properly in respect of the said GTA services in time during the period

involved in the present case, in terms of the provisions of Section 70 of the Finance

Act,1994 read with Rule -7 of the Service Tax Rules, 1994.

(iv) I impose penalty of Rs.19,69,6611 ( Rs. Nineteen Lakhs Sixty Nine Thousand, Six

Hundred and Sixty One) under Section 78 ( l ) of the Finance Act, 'l 994 on the

respondent. However, if the amount of Service Tax including Cesses, totally

amounting to Rs. 19,69,6611 as determined at (i) above alongwith interest

payable, is paid by them within 30 days of the date of receipt of this order, then as

per the proviso to Section 78 (1) ibid, the penalty shall be 25% of the Service Tax

NsV
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determined and ordered at Para (i) above. The benefit of the reduced penalty shall

be available only if the amount of such reduced penalty has also been paid within 30

days from the receipt of this order

(Gopi

Commissioner (Appeals)/

Additional Director General (Aud it)

t.

s

BY R.P.A.D.

To,

1. The Assistant Commissioner, CGST Division, (Previously-Service Tax Division), Bhavnagar

2. M/s Rajendra Ship Breakers Pvt. Ltd., Plot No.1'14, Ship Breaking Yard, Sosiya, Trapaj-Dist

Bhavnagar-364150

Coov To:-

The Chief Commissioner, CGST, Ahmedabad Zone, Ahmedabad
The Principal Commissioner, CGST, Bhavnagar.

The Commissioner (Appeals), Rajkot.

The Assistant Commissioner, CGST, System -Ahmedabad

Guard File.
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