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Passed by Shri Gopi Nath, Additional Director General (Audit), Ahmedabad Zonal Unit,
Ahmedabad.
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In pursuance 1o Hoards Notification No. 26/ 20N 7-C_Ex NT) dared 1710217 read
with Board's Order No 05/2017-37 dated 16.11,2007, Shri Gopi Nath, Additional Director
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 el
Central Excize Act, 1944 and Section 85 of the Finance Act. 1994
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Ariging out  of above mentioned  OI0 issued by Additional fJoint / Deputy | Assistant
Commissioner, Central Excise / Service Tax, Ragkot [ Jamnagar | Gandhidham

" wdftawar & ofFad & a1 0F 9a ) Name & Address of the Appellants & Respondert

1. M/s Hans Industries P. Ltd., Plot No. 107,108 & 109, Sihor Ghanghli Road,
Village : Ghanghli Taluka Sihor, Dist : Bhavnagar.
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Any person aggrieved by this Order-in-Appeal may file an appeal 1o the appropriate authoris
inn The folfowing way
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Appeal to Customs, Excise & Service Tax Appellate Triburnal under Section 358 of CEA. 1944
i Under Section 86 of the Finance Act, 1'H4 an appeal Hes to
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The alx-cl.ul beneh of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
B.E. Puram, New Delhi in all matters relating to classification and valuation,
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Ta the West regional beach of Custorss, Excise & Service Tax Appellate Tribunal [CESTAT] a1,

2+ Flpor, Bhatmah Bhawan, Asarwa Ahmedabml- 380016 in case of appeals other than as
mentioned i para- Hal ahove
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The appeal 1o the Appellaie Tribunal shall be Gled in quadruphoate m [ EA-3 | as
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Registrar of branch of any nominated public sector bank of the place where the heneh) of ans
nominated puble sector bank of the place where the benc of the Tribunal ia situated.
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The appeal u11+:E;- sub section {1) of Section 86 of the Finance Act, 1994, 1o the A [l
Tribunal Shall filedd in q-.lﬂilﬂuiﬂ:mlv in Form 5.7.5 as prescribed under Rule 9(1) of the
Service Tax Rules, 1094, and Shall be nceompanted by a copy. of the order appeal irist
jone of which shall be certified copvi and Thnu!:i be accompamed by & fees of Rs. 1000/ -
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demandred & penalty Tevied is mone
than five lakhs but not exceeding Ks. Fifty Lakhs, Rs. 10,0007 where the amount of service
i B interest demanded & penaity levied s more than Afty, Lakhs rupees, in the I'ml_:lf
crossed i: draft i favour of the Assistant Registrar of the bench of nominated he
Sector Bank of 1111.- place where the hench of Tri ?:Llimul is situated. | Application macde for
grant of stay shall be accompamied by a fee of Bs.500/ -
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The appeal under sub section (2] and (2A) of the section 80 the Finance Act 19414, shall be
filed in For ST.7 s prescribed under Rule 9 (2} & 9{4A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissicner Central Excise or Commissioner,
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order pagsed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commuissioner of
Central Exeise)! Service Tax (o Tile the appeal before the Appellate Tribunal
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For an appeal 1o be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax urider Section B3 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dcisputr-, provided the amount of pre-deposit payable would be subject o a ceiling of Rs. 10
FIRFES,
Under Central Excise and Service Tax, “Duty Demanded”™ shall include

1) amount determined under Section 11 13

1] amount of erroneow s Cenvat Credit tiken:

1t amount pavahle under Rule 6 of the Cenvil Credit Rules

provided further that the provistons of this Section shall not apply 1o the stav

application and appeals pending before any appellate authority prior 1o the commencement of
the Finance lwn.Erﬁct. 2014
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A revision application lies to the Under Secretnry, o the Government of lrljiﬂ. Revision
Apphcation  Unit, Ministry of Fmance, Department of Revenue, 4th Floor, Jeevan |1J'I'.'I.'1.'I-
Building, Parhament Street, New Del u-!,! 001, wmder Section. JSER the CEA 1944 in
respect of the following case, poverned by first proviso 1o sub-section (1] of Section-A58 ind:
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In case of any loss of goods, where the Inss occurs in transit from 2 factory to a warchouse or
to another factory or Trom one warchouse to another during the course of processing of the
<10 i WRrehouses or in storage whethver ina factory oF ma warehouse
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In case of rebate of duty, of excise on goods exported 10 any country or territory outside India
of on excisable material used m the manufacture of the goods which are exported to any
country of territory autside India
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Credit of any duty allowed 1o be utilized towards payvment of excise duty on final products
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The above application shall e made in duplicate in Form No. EA-B as specilied under Rule, 9
of Central Eginiac Mﬁ:»mlm E‘u_]:s_. 20001 u.Eitll}n'% 3 months from the da_ti:-fun which the order

ught to be appealed agarnst 1s commumcated and shall be accompanied by two coples each
:? the OIO and Order-I5-Appeal. [t should alsp be accompanied by a copy of TR-fi Challan
svidencing pavmeni of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under

Major Head of Account
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The revigion application shall be accompanied v o fee of Ra. 200/- where the amount
'nv-ﬂvcdc':n Eu-iu ps One Lac or less and HE{ IIDU[?;'— where the amount invalved is more than
upees Lme Lac,

D) afr sw adEw A +5 Hieel @ FAEY & & ueiE e & @ w AT,
mﬂ%mmmﬂ?wmkmmw#ﬁm?ﬂmwm%wmm
TS &1 UF ¥OTE O S mowT # UF yaEs e smar & |/ Inocase, if the order

COVETS .'I-'i'll'il:ll-lﬂ' numbers of order- m U"I.'!FiII'IEI.L e for each 0L L0, should be !I_El in the

foresaid manier, not withstanding the fact that the one appeal 1o the Appellant Tribunal or
the one i‘ifplli"ﬂt o 1o the {_'enmnl vt As the case moy be, is filled to avowd seriptona work 1f
excising Ks. 1 lakh fee of Re, 100/ - for each
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Attention is also invited to the rules covening Ir'1£:r.r: and other related matters contained in the
Customs, se and Service Appellate Tribunal (Procedure] Bales, 1982
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For the elaborate, detailed and latest provisions relating 1o I'tr'mg of appeal to the higher
appeliate authority, the appellant may refer to the Deparimrental website waoa el gov in
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Appeal filed by M/s Hans Industries Pyt. Lid,
ORDER IN APPEAL

M/s Hans Industries Pvt. Lid., Plot No. 107,108 & 109, S8ihor- Ghanghali
Road, Village Ghandhali, Taluka, Sihor, Dist.: Bhavnagar-364240 (hereinalter
referred to as “the appellant”| has filed the present appeal along with an
application for condonation of delay dated 27.05.2017 against Order-in-
Original  No.05/Demand/Superintendent/ 2016-17  dated — 28.02.2017
(hereinafter referred 1w as the *“impugned order") passed by the
Supenntendent (Adjudication), Central Excise, City Division-Bhavnagar. (here

in after referred to as “the Adjudicating Authority”).

2. The appellant firm was engaged in the manufacturing of excisable goods
falling under Chapter Heading 72 of the Central Excise Tarifl Act, 1985
registered under the Central Excise Registration No. AARCHT616RXMOOT
availing CENVAT Credit of Central Excise duty and Service Tax paid on inputs,
capital goods and input services under Rule-3 of the Cenvat Credit Rules,
2004, In the ER-1 Excise Return for the month of February,2015, it was
abserved that the appellant had declared closing balance of Education Cess
Rs.71,294/- and Secondarvé& Higher Education Cess of Rs. 35,660/- on
aceount of input and capital goods credit, which were admissible under Rule-3
of CCR,2004 for payment of Education Cess and Secondaryé Higher Education
Cess, as notified under Notification No. 27/2007-CE(NT) dated 12.05.2007.
Later on, scrutiny of the ER-1-Excise Return for the month of April, 2015 filed
by the appellant, it was revealed that the appellant utilized the aforesaid
closing balance of Education Cess and Secondary& Higher Education Cess, for
payment of Central Excise Duty. As the said act of utilization was in
contravention of the provisions of Rule-3 of CCR,2004 read with the
Notification No. 27/2007-CE(NT) dated 12.05.2007, Show Cause Notice No.
V/15-03/Demand-Hans/2016-17 dated. 19.4.20016 was issued by the
Assistant Commissioner, Central Execise City Division, Bhavnagar to the
Appellant. Consequent to issuance of corrigendum dated 18.11.2016 in view of
the revised monetary limits for adjudication vide CBEC Circular dated
2992016 the above said Show Cause Notice [ell under the competence the
Superintendent{Adjudication], Central Excise, Citv Division-Bhavnagar and
accordingly, it was further adjudicated. The adjudicating authority under the
impugned order disallowed the Cenvat Credit utibzation for Rs. 1,06,954/-
and ordered lor its recovery under the provisions of Rule 14 of the Cenvat
Credit Rules, 2004 read with Notification No, 27/2007-CE(NT) dated.
12.5.2007 & Section 11A[{l) of the Central Excise Act, 1944;also ordered for

recovery of mterest on the amount so confirmed under rale 14 of Cenvat

%@;ﬂ/ 4
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Appeal filed by M/s Hans Industries Pvt. Ltd,

Credit Rules, 2004 read with Section 11AA of the Ceniral Excise Act, 1944
also imposed penalty of Rs. 1,068,654 /- under Rule 15 of Cenvat Credit Rules,
2004 read with Section 11AC(1){a) of the Central Excise Act, 1944, also gave

option for 25% penalty in terms of Section 11AC(1)(b] of the Central Excise

Act, 1944,

3.

Bring aggrieved by the impugned order, the Appellant filed the present

appeal along with an application for Condonation of Delay dated 27.5.2017

inter alia, mainly on the following grounds;

(i)

There were delay of 27 days in filing the appeal as their consultant
was busy with Adjudicating proceedings of various authorities due
to drive of adjudication and further their consultant being a
Chartered Account firm ,were busy with the reply work of notices
issued by the Income Tax department due to demonetization of
currency and statutory audit work of Nationalized Banks. Apart, the
delay was not intentional and if not condoned, there would be
irreparable loss to them. Also place reliance on various decisions of

the higher judicial forum in suppert of their abeve contention.

fiif The impugned order is non speaking as the adjudicating authority

had not considered /overlooked their submission and oral arguments

put forth by them.

(iif) When the Credit for Education Cess and Secondary& Higher

Education Cess in respect of input/capital poods and input services
received on or after 01.03.2015/01.06.2015 can be permitted for
payment of CENVAT and Service Tax, then there should be no
embargo in permitting the utilization of the said accumulated credit
of Education Cess and Secondaryf Higher Education Cess, lving in

their balance as on 28.02.2015.

fiv] Further, adjudicating  authority has not given any grounds in his

findings that for which rule or for what act, the appellant was liable
for penalty under Rule 15(1) of the Rules and accordingly to the legal
precedence no penalty can be imposed on them. There was no
intention on the part from the appellant side to defraud the revenue
or evade payment of duty The duty involved in the case was of Rs.

1,06,954/- and penalty imposed on the appellant is of Rs.



Appeal NO. V2,/214/BVR/2017
Appeal fibed by Mt Hans Industries Pyi. Ltd.
1,06,954 /- the penalty imposed is beyond the provisions of the Rule

15(1) af the Rules,

Hearing in the matter was held on 23.02.2018, wherein Shri Sarju

Mehta, Chartered Accountant and Authorized Representative appeared on
behalf of the appellant and reiterated the submission of their appeal
memorandum and also filed additional submission of dated. 23.2.2018,wherein

he submirtted that;

4.1 the judgment of Hon'ble High Court in case of M/s
Shankeshwar Fabrics Pvt. Ltd,, Vs Union of India (2002{142)ELT
42(Raj.), wherein it was concluded that the right to MODVAT credit acerues to
ussesses on the date he pay tax on raw matenals or inputs and if the credit
has been validly earned, the same cannot be demed to him. Further
submitted that this decision was given by placing reliance on the
Hon'ble Supreme Court judgment in the case of M/s Eicher Motors
Ltd. Vs Union of India{1994%(106)ELT 3(SC),wherein it was held that the
MODVAT credit can not be declared as lapsed because provision of fadility of

credit s as goods as tox pard till it (s adusted for future kabuity.

4.2 tarifl conference did not specifically state that the credit balance
of Education Cess and Secondary & Higher Education Cess would be
lapsed but put restriction as regards utilization tantamount 1o
treating the accumulated Education Cess and Secondary & Higher
Education Cess credit as lapsed because the said credit could be
utilized only for payment of Education Cess and Secondary & Higher
Education Cess itsell and not for other duties like Excise duty,
Service tax etc. Accordingly, conclusion of the meeting renders the

analogy of the above cited decision as [utile and meaningless,

4.3 By placing reliance on the decision in the case of Maruti Suzuki
Ltd. V/s CCE, Delhi-lll- 2009{240) ELT 641(SC) submitted that the
penalty cannot be imposed as there was an ambiguity and matter

was relevant o interpretation.

have gone through the appeal memorandum, written and oral

submission made as well as documents submitted during personal hearing.
Since the appellant has made payment of mandatory deposit of Rs.8042/-
[7.5% of the Cenvat Credit of Rs. 1,086,954 vide SBI Challan No. 00360 dated.
25.5.2017 and thereby complied with the requirement of mandatory pre

&
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deposit in pursuance to the amended provisions of Section 35F of the Central

Excise Act,1944, | proceed to decide the case on merits

6. | find that the appellant filed appeal on the 87th day from the date of
their receipt of impugned order and for such 27 days delay in the aforesaid
manner, the appellant has filed Application for condonation of delay wherein, it
is submitted that as their consultant was busy with the adjudicating
proceedings of various authority and also busy in the Income Tax matters post
demonetization, the appeal could not be filed in  time. Finally, requested to
condone the delay of 27 davs. | find the reason 1o be genuine and
simultaneously find that delay is well within the prescribed time limit of 30
davs for which Commissioner (Appeals) is empowered to granl exiension as
per Section 35 of the Central Excise Act, 1944, Accordingly, | condone the

delay and proceed further on merits,

7.  The issue to be decided in the present appeal is
a. whether the Adjudicating Authority had correctly  disallowed
utilization of Cenvat credit to the tune of Rs.1,06,954/- ( Education
Cess Rs.71,284/- and Secondarvé& Higher Education Cess of Rs,
35,660/ -) or not?
b. whether the adjudicating authority had correctly imposed the penalty?

7.1 1 find that there is no dispute that the appellant was having a balance of
Cenvat Credit of Rs.1,06,954/- (Education Cess of Rs.71,294/- and
Secondary& Higher Education Cess of Rs. 35,600) on 28.02.2015. The
Adjudicating Authority has observed that as per ER-1 Excise Returns for the
month of April,2015, the appellant had utilized the said balance of unutilized
cenvat credit for Rs.1,06,954 /- for pavment of Central Excise duty due for the
month of April,2015.

7.2 For better appreciation of the issue on hand, the relevant portion of the
provisions of Rule-3 of the CCR,2004 duly amended vide Notification
No.27/2007-CE(NT) dated 12.05.2007 and Notification No.27/2007-CE(NT)
dated 12.05.2007 are reproduced as under.

“Rule-3 of the CCR,2004

(7) Nowithstanding anything contained in sub-rule (1) |, sub-rule (la)
and sub-rule (4), -

a) -

[(b) CENVAT credit in respect of - ﬂa‘a\j}\\/
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{111

|Provided that the credit of the education cess on excisable goods and
the education cess on taxable services can be utilized, either for pavment
of the education cess on excisable goods or for the payment of the
education cess on taxable services :

Provided further that the credit of the Secondary and Higher Education

Cess on excisable goods and the Secondary and Higher Education Cess

on taxable services can be utilized, either for pavment of the Secondary

and Higher Education Cess on excisable goods or for the payment of the

Secondary and Higher Education Cess on taxable services :| %

From above provisions of CCR,2004, | find that the first and second
Proviso, were inserted in the said Rule-3 (7) (b) of CCR,2004 vide Notification
N0.27 /2007-CE(NT) dated 12.05.2007 from which it is crystal clear that the
credit of the Edueation Cess on excisable goods and the Education Cess on
taxable services can be utilized, either for payment of the Education Cess on
Excisable Goods or for the payment of the Education Cess on taxable services
and similarly, the credit of the Secondary and Higher Education Cess
on excisable goods and the Secondary and Higher Education Cess on taxable
services can be utilized, either for payment of the Secondary and Higher
Education Cess on excisable goods or for the payment of the Secondary and
Higher Education Cess on taxable services. Thus, it is clear that during the
relevant period, credit in respect of Education Cess and SHE Cess could not
be utilized for pavment of Central Excise duty leviable under the first
Schedule to the Central Excise Tariff Act, 1985. Further, levy of Education
Cess and SHE Cess on goods cleared on  or after 01,03.2015 had been
dispensed with. In view of these provisions , the balance of unutilized cenvat
credit for Rs.1,06,954 /- Education Cess Rs.71,204 /- and Secondaryé Higher
Education Cess of Rs.35,660/-) as on 28.02.2015 can not be utilized for
payment of Central Excise duty leviable under the first Schedule to the Central
Excise Tariff Act, 1985 on or after 01.03,2015,

7.3  Further, the following proviso inserted in the said Rule-3 vide Noufication
No. 12/2015-CE [NT) dated 30.04,2015.

(Provided also that the credit of Education Cess and Secondary and
Higher Education Cess paid on inputs or capital goods received in the
factory of manufacture of final product on or after the 1st day of March,

2015 can be utilized for payment of the duty of excise leviable under the
First Schedule 1o the Excise Tarifl Act,

From the above, it is clear that credit of Education Cess and Secondary

and Higher Education Cess paid on inputs or capital goods can be utilized
towards payment of the duty of excise leviable under the First Schedule 1o the

Wy,



Appeal NO. V2/214/BVR/2017
Appeal filed by M/s Hans Industries Pvt. Ltd,

Excise Tariff Act, provided the inputs or capital goods the credit of Education

Cess and Secondary and Higher Education Cess paid thereon, are received in

the factorv of manufacture of final product on or after the 01.03.2015. Since,

balance credit of Rs, 1,06,954/- was in respect of Education Cess and SHE
Cess in respect of inputs/capital goods which were received before 01.03.2015,
hence, this balance credit can not be utilized towards payment of the duty of

excise leviable under the First Schedule to the Excise Tariff Act.

7.4 Thus, combined reading of the above provisions of Rule-3 ibid, makes it
amply clear that the utilization of cenvat credit for Rs.1,06,954/-( Education
Cess Rs.71,294 /- and Secondarvés Higher Education Cess of Rs. 35,660/
lving in balance as on 28.02.2015, for the pavment of Central Excise duty
leviable under the first Schedule to the Central Excise Tariff Act, 1985 in the
month of April.2015 was wrong. The decision of the Tarifl Conference held on
28+ & 29th of the October, 2015 circulated by CBEC vide letter F.No.
96,/85/2015-Cx. 1 dated 07.12.2015 also supports my above conclusion.

7.5 As lar as the contention of the appellant by placing reliance on the
judgement of Hon'ble High Court in the case of Shankeshwar Fabrics Private
Lid. Vs Union of India [2002 (142) ELT 42 (Raj.) of the appellant 1s concerned,
1 found that is clearly distinguishable on the following two count;lst the
judgment is given in context to MODVAT regime whereas in the present case
jssue in question is in respect to the Cenvat Credit rules, 2004 and 2nd on
the basis of the observation given by Hon'ble High Court of Gujarat in case of
COMMISSIONER OF C. EX., AHMEDABAD-II vs. INDUCTOTHERM (I} PVT.
LTD.[2012 (283) E.L.T. 359 (Gu}.)| wherein it was observed that

"PUPG 17, cviiiriciinsiarineeneneens §he decisions of the Apex Court cited before us and that
of the Rajasthan High Court, at best may suggest that the payment made through
Cenuval credit is as good as actual payment, however, such payment should be for the
purpose for which it s Authorized under the Rules.”

Similarly, in the present case dispute is not regarding legitimaecy/wrong
accrual of the Cenvat Balance but the utilization i1s gquestion as rule does not
authorize the appellant for utilization of the Cenvat credit in question.

7.6 In view of the facts and discussion herein above, | uphold the impugned
order disallowing cenvat credit utilized for Rs.1,06,954/- as well ordering the
recovery of the same alongwith interest under the provisions of Rule 14 of

Cenvat Credit Rules, 2004 read with Notfication No. 27/2007-CE(NT) dated
12.05.2007.

WTAP
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7.7 With regards to the imposition of penalty, the appellant had contended

as interalia mentoned at para-3 (iv) & 4.3 above. However, | do not find force
in the arguments of the appellant in view of the discussion given in the
foregoing paras; locking to the fact that it was amply clear and there was no
ambiguity on this issue. Further the contention that the penalty imposed is
beyond the provisions of the Rule 15(1) of the Rules, | found that the
adiudicating authority has correctly imposed the penalty equal to amount of
duty involved as per the provision of Section 11AC(1)(a) of Central Excise
Act,1944 existed at the relevant time. Accordingly, | uphold the impugned
order relevant to imposition of the penalty in terms of Rule 15 of Cenvat Credit
Rules, 2004 read with Section 11AC(1){b) of the Central Excise Act, 1944,

78 In view of the facts and discussion herein above, 1 uphold the impugned

order and reject the appeal filed by the appellant.

8 vl Zaw g 1 ang s o Faer yudve Ad & R e
8 The appeal filed by the appellant stands disposed off in above terms.
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F.NOV2/214/BVR/2017 Dated 16.3.2018

To,

M/s Hans Industries Pvt. Ltd.,
Plot No. 107,108 & 109,
Sihor-Ghanghali Road,

Village: Ghaghali,

Taluka! Sihor,

Dist.: Bhavnagar-364240.

Copy To:-

| The Chiefl Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

2] The Commissioner (Appeals|, Central Taxes, Rajkot.

3] The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,

Bhavnagar.

4) The Assistant Commissioner, GST B Central Excise,
Division.......,.Bhavnagar.

5) The  Superintendent, Range-...., GST & Central Excise,
Division.......,Bhavnagar.

B Guard File.

7 Guard File for O/o the Additional Director General [Audit),Ahmedabad
Zonal Unmit, Ahmedabad.
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