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BHV-EXCUS-000-APP-222-2017-18

R R [ Dateof 4 0500y S B AT 23.03.2018
Chrder; Nate of issiae

Passed by Shri Gopi Nath, Additional Director General (Audit), Ahmedabad Zonal Unit,
Ahmedabad.

HIORE FEA TeNH T (E) T tetedets & WY W #e sifem smEy #
s/ote-UF AT fEalF tLttets F IETHETOT B, &) T A, 3W mETAE Hifer, Imaane
e o ® faw A ey & oume, FEOSETRE 4R wfoferas rawe &7 GWT M &
s 2 & T A & Eed A oy wfte &1 & T @ wie ot & w9 fage

oy s &

In pursuance to Boards Noibcation Mo, 26/2017-C.Ex.(NT) dated 17.10.217 rea:d
with Board's Order No. 05/2017-57 dated 16.11,.2017, Shri Gop Math, Additsanal Direcior
General of Audit, Ahmedabad Zonal Unit, Abhmedabad has been appolnted as Appellawe
Authority for the purpuse of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section 85 of the Finance Act, 1994

;I TS FAEA WIS IUEE JEaE ST, ¥l 309 AR BERRY, TART [ AR
| AR EA ST S AW e A ffaa
Arising out ol phove mentoned OO0 fssued by Additional/Jomt {Deputy )/ Assistani
Commissioner, Central Excise | Servive Tax, Rajkot / Jamnagar [ Gandhidham

o adiAEe & UTEEET W AF U 9 Name & Address of the Appellants & Hespondent -

1. M/s S. S. Industries, Survey No. 23/1, 23/2,, Sihor Ghanghli Road, Village :
Vadia - 364 240 Dist; Bhavnagar.

gqumpamﬁﬁmmﬁﬁﬁmmfmﬂnﬂﬁﬁﬁqﬁmmﬂrmtm

wi| BT wFE f

Any person agerieved by this Urder-in-Appeal may file an appeal to the appropriate authony

iry The foliowme was

(Al s Aedm semE aen vl WA i s & ol aie, SR SEE e
SO 1044 45 U CI5B & WA v Fred e 1994 @1 oW 86 & o
FreaTataa oo & 3 JFd & |
Appeal to Customs, Excise & Service Tax Appellate Tribumal under Section 358 of CEA, 1944
{ Under Section 86 of the Finanee Act, 1994 an appeal hes to

I wfe g @ eaun W AR A OEE, ST SONEA IEE U Al 36T
T & T s, de oA = 2, W & ms, = e & B afpe g
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram,. New Delhi in all matiers relating 1o classification and valuation.

(i) i oftede o) A @7 v SR & e @ el i @ eeE, R 3O i
A Wi s (el &) ofiow o o, | e AW, s wE wEE
IEFETIE- 3¢coctt &Y &1 FwN WiET U 5

Ta the West regional benoh of Customs, Excise & Serviee Tax Appellate Trnbunal [CFSTAT) at,
Just I'I;":l“r| Bhatmali L“].'“_\,;,lh. Asarwa .:1|_I'|'|'|'|1'_'ItI'I_E'IIIlI.'HHr.H-']{:\ N Case ﬂ'r -EI1IPE‘F|-15 other !I‘!HI‘I %
mentioned m pita- 1{al above
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fiii] mmﬁmmuﬁa’Wﬁmmwa (andfre) Frgamed, 2001,
3 | ]

F faow 6 & wana el B oo EA-3 @ O0 A 23 W I Tfew ) oA &
&4 § FH OUF 99 & uaw, 3 e s f A snE @ A o Feem o o
mmﬁmsmmmmhmmmﬁummﬂ E i =
L0000

, 5,0000- BT A 10,000, FE W Ol S A & 9 EE A
o W N, FEfi WO St 6 e ¥ A
Arifaes f & d@ a@o Wil ke &% g gar R @ i | el g
g% &1 30 e & g AT SE EEi s At & e R E s oande (&
sty & fAT wdeaaT & Fry 5000 wv & FAifte e S S e o

]
!

The appeal to_the Appellate Tribunal shall be fled in l|L§It!rupL'H:ELLE in form EA-3 | as
prescribed under Rule 6 of Central Excise |Appeal] Rules, 0o u}nﬂ shall be accompanied
.akﬁnlnm one which at least should be Ht:r!i!mamnwd by o fee of Ks 1,000/ Hﬁ-.ﬁ%?]m-,
®e 10,000/ - where amount of duty demand /interest / spalty/ refund is upto 5 Lac., 5 Lac 1o
50 Lar and above 5 Lac respectively m the form of cros bank draft m favour of Asst
Registrar hrEr!::h of any nominated public sector bank of the place where the hench ol any
nominated public sector bank of t !:ll':u:r_' where the bench of the Erihunal im situated.
Application made for grant of stay shall be accompariied by o fee of Rs. 5 0/-

aﬂ%ﬁmm*m HiTE, Mded AUWTA, 1994 H UET 86(1) & Heo WA

B)  Crmardr, 1994, & A 9(1) & Apq PR g3 ST 5 A AW 9 A @ F wRE @ sak

F e R & fRv WdzAE & A 5000 v & PeifiE e S Fe e )

The @& pq_-p_ihundrr sith section (1) of Section Bo ol the Finance Act, 1994, o the Appellate
TnIJI._nE'a.].]_S all be filed in qu.:u]nmp ate in Form 5.7.5 as presct bed under Rule 9(1) ol the
Qervice Tax Rules, 1994 and Shall be accompanied by & copy o the order appealed against
jone ol which shall he certified copy] and  should be accom :1|m:‘téy :iq fees of Ra. 10007
Where the amount of service tax & mterest demanded & penalty 1 of Rs. 5 Lakhs or less,
ﬁ_:q_mm;. where the amount ol senace ua.L interest demanded & penalty levied more
than five lakha but no ﬁx:ermng Rs Fifty Lakhs, Rs. 10,000/ where the amount of service
X &.dnnm:m demanded & p::rtiﬂlt].' bevied is more than fifty Lakhs h.l.g?-i*i. i the inn'rL-l_ﬂ
rossed bank draft in favour of 1he Assistant Hegistrar of the hench nominated Publie
tor Biank of the place where the bench of Té:ﬁupu] s situated. [ Application made for
grant of stav shall be’ accompanied by a fee of Rs. LY

Hl Prey sftferrs, 1004 6 Uwr 86 &1 suangsd (2) od (24) & A g A A T, dEE
Frrmar. 1094, & = 9(2) TH 9(24) ¥ FE0 ol oo ST A & 5 a6 oF 3RS
.#ﬁumwmwtm.ﬁmmgﬁmmﬁHMﬂuﬁﬁ
FATA ®t (A A Uw off wenioe @i i) i SNOER ZEAT REE TR Sl ST
Hmmqﬁmrm,ﬁmﬁrammaﬁﬁnﬂﬁmﬂﬁhraﬁmm#
ufit sh By & #@Ee & Eh
The appeal under sub section 2] anid k!jm ol the section 86 the Finance Aot 1994, shall be
filedd in For ST.7 as prescribed under Bule t‘iéll- & 9{2A) of the Service Tax Rules, 1994 and
shall be accompanied by o copy of order of Commissioner Central Excise or Comanissioner,
Centril Excise (Appeals) jone of which shall be a certified copy) and copy of the order passed
bw the Commissioner authoriging the Assistant Commissioner or Deputy Commissioner of
Centril Excise/ Service Tax to file the appeal before the Appellate Tribumnal.

(i mllﬁﬁt;ffHMQEHHﬂﬂﬁﬂ&mﬂﬂﬁﬂEm*ﬁm*mﬂm
e g 1944 1 urw 35w & s, ot & fshe sftfge, 1994 & w83 §
ERric ﬂﬁmﬂﬂt.ﬁﬁﬂ*ﬂﬁmﬁmmﬁﬂmﬂmmmm
s & W & 10 SRS (10%), F4 A6 ud o Raf ¥ o g, d@ dew S
ﬁmﬁaz_mmnﬂﬁmm.amﬁﬁsnwﬁﬁﬂamﬁ:mmﬁryﬁmnﬁﬁm
&2 T § HOF 7

N S e va A & e we B o o A PR e §
i urr 11 §t & HIEA &6
I .- [ d - e e R
i) @ Few Proanad & RuE 6 & A 2T oEE
. ayd aE B gw & wauer el @ 2) s 2014 & 3R & 99 W s
writEHT & e faaundie FUE A 0 s A AR E

Far an apﬂ:gl ta be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is algo made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an mppeal against this order shall he before the Tribunal on payment of 10%% of the duty
demanded where duty or duty and peaalty are in dispute, or penalty, where pepalty alone is in
dispute, provided the amount of pre-deposit pavable would be subgect 1o a ceiling of Rs. 10

Crores,
Under Central Excise and Servies Tax, “Duty Demanded™ shall include
}1] amount determined under Section 1] I
ii) amaount of erroneous Cenvat Credid thken;

fEit} amount pavable under Rule 6 of the Cenvat Credit Fules
- provided further that the provisions of this Section shall pol apply to the stay
application and appeals Fr!mhnp, lsefire any sppellate authonty prior o the commencement of
the Finance [No. 2 Act, 2014, '
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Revisio - io tnl‘-nv: { Ind
T 3
ﬁ}nﬁ?ﬁ’ “nﬁm anrnal?ﬂ.aﬁfmm w5 aafegs, 1004 @1 O

ISEE ¥ TR WEw & HeAd 3 A, WRE O, e ke, faer wrea, e
fawar, Tl #faE Svaa &0 wEa, gEg 7, A% ZE o001, S B s g

A revision application fies ta the Under Secretary, to the Government ol India, Revision
Applicarn nit, Ministry of Fmance. Depariment of Hevenue, dth Floor, Jecvan Deep
Building, liament Street, New Delfi- L1 1, under Section 35EE ||,1!I' the CEA 1944 1
respect of the following case, governed by first proviso 1o sub-section i1} of Section-358 ibid

ot s & faedlh swEn & AT A, TE e i A R SR B OMER A & e
ﬂ:mwmﬁmmﬂmmﬁ#{wmﬂm#mﬂww##ﬂ.mm
mgmmﬂmxtmmwtm.ﬂ#mm FEW T A A &

1

In case of any loss of %.,..313. where the loss occurs i trpnsit from a factory 1o a warghouge or
1o another fdctory or Irom one warchouse 1o another during the course of processing of the
= i1 @ warehouse or it storige whether in @ factory or in'a warehotse

WA & aT e T @ o @ BRI e e & REem # s w9 AW W e TR
a-—ﬂ:rmnﬁtgz:ﬁnmmn.mmﬂmmmmﬁmnmﬁﬁmm
/

In case of rebate of duty of excise on goods exported 1o any country of territory outside India
of on excisable matertal used in the matufacture of the goods which are exportzd 1o any
eountry or territory outside Incdia,

o 3w &1 S T e HRd ¥ ad, AT a1 Me @ A R R o i

In case of ghods exfrorted outside India export to Nepal or Bhutan, without pavment of duty,

AR Iewe F SWES qew & s & e ol 53 o 3R ainfes wEogEs e
Gt & apa Awd @ ad ¢ sty sy S e ) & ganr faea wiefms (@ 2),
|gua¥rmrr1mtmﬁmﬁnﬁﬁmﬁrmmm‘{raﬁwmiﬁﬂmﬁamﬂvau

Credit rE any duty allowed to be utilized towards payvment of excise duty on final products
under the provisions of this Act or the Rules made there under aych order 15 lguss:-:l hr-hgl-ll;;

L vt isﬁmmr Appeals) on or ufter, the date appomnted under Sec. 109 of the Finance
Act, 1i.l'ii' ’ WAppe 1

aﬂﬁaaﬂmﬂﬂwﬁmmmﬁh-a#mﬁmwqu1ﬁm,
2001, & TEE 0 & ¥ AeEE b ozE ooty & adem & 3 B § daha & et afte
TS AT & A SE sy 7 adw sy & 2 ofa wees & Fnh mfte wr @ S
S g HOteEE, 1944 € o 35-EE F ged PR g & el & amy & AR W
TR-6 o Hees &1 el

The atiove application shall be made in duplicate n Form No. EA-8 as specified under Rule, Y
of Central Excise [.*:‘wwL-_q Rules, 20001 within 3 months from the date on which the order
sought 1o be appraled agiiist s communicated apd shall be accompanied by two copies each

[ 1the IO Order In-Appeal, |1-should alsn be ace nied by a copy of TR-0 Challan
g&f‘iﬂt?:l:inﬂdli‘ﬂ-qm#nt of prn:sﬁ-:!pftd fee an prescribed unfl:?r"mtmn 35-EE of CEA, 1944, under

Major Hea
Wm#mﬁﬂﬁfmﬁm:ﬁ#mﬂﬁﬂraﬁﬁmﬁv|

3 wRe A OF AT RO W7 3R &H B A wUE 200/ #osew RRm aw i it wee
A U A T ¥ SO e & Fu 1000 o & g = |

The revision apph'-:quiun shall be ace nl"!é;au:irf] v a fee of Rs. 200/ where the amount
imvalved in Rupees Une Lac or less an . 1000/~ where the amount’ involved is more than
Rupers COne Larc,

afz =8 wEw A :{ﬁﬂmaﬁmﬂpmmqﬂmtﬁw;ﬁsmm,m
ar & e e | e A & g pu o 1 S Od w0 @ @ F i auiteefy i
amfEr # v ydhe o &fw g F U andEs FRnm AW E |/ In case, if the order

covVers various nurmbers of order- In [}n%ﬂ]ﬁl_ fee for each O.L0O. shaould be '_I:l i the

oresaid manner, not withstanding the fact that the Umi appeal to the Appellant Tribunal or
the one Hlfflmtﬁm to the Central Govt, As the case may be, is filled to avord scriptoria work if
CRCIEINE 1 lakh ftee of Rs. 1O - for each.

Fursifta e s s, 1975, F e & HIEY U T e
Hﬁwﬁﬂﬁﬁﬁ.ﬁﬂm'#ﬁmmﬂﬂﬁﬁﬁﬁmmmj@

Elm?_l '-"'-'i'["" af application or .10, as the case may be, and the order ol the adiodieatin
authority shall ;1r a court fee ﬁ[ilH‘]F’! ol ks, 6.5 as prescri under Schedule-l 1 terms o
the Couit Fee Act, ;

975, as amende
e o, ST TR UEE U9 AT i saritsr (@ faf) Paames, 1082 # afha
T 3 Halud ATEA & aiERas & A S o o voe et e o )

Attention is also in'.-!'te_ﬂ] to the rules covering these and other related matters contained in the
Customs, Excise Service Appellate Tribunal (Procedure] Rules, 1982,

Te sl wfted @ sk off e @ Fala e, fee i AR ETEr & @
et et #9EET www.ebecgov.in B IW BRI E |

For the claborate, detailed and latest provisions relating fo ﬁllng af Bﬁrﬂ:ﬂ] to the higher
appellate authority, the appellant may refer o the Departmental website www chec govan

of Aceount,
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M/s. S, 8. Industries, Survey No. 23/1,23/2, Sihor-Ghanghali Read,
Village-Vadia, Taluka-Sihor, Pin-363240 (hereinafter referred to as ‘the
appellant'] has filed the present appeal against the Urder-ln-Ungnal No.
31/Excise/D/16-17 Dated. 31.1,2017 (hereinafter referred to as “the
impugned order”) passed by the Assistant  Commissioner of Central Excise
R Service Tax, City Division- Bhavnagar (hereinafter referred to as “the
Adjudicating Authority”).

2 During the course of scrutiny of records of the appellant by the Audst
team of the Central Excise, Audit Circle-Vl, Bhavagar, it was found that the
appellant had availed and utilized Input Credit on Capital Goods Le. MS
Angels, M8 Channels, Cl Rail, MS Round Bars (hereinafter referred to as the
impugned goods) eic. for the use of foundation/support of the capital goods
‘as the impugned goods did not fall within the scope ol "Capital Goods" and
the said goods were not the inputs for the assessee, the Cenvat Credit
taken (utilized by the appellant was found to be not admissible. Accordingly,
Show Cause Notice NoVI/ 8{a|-43/EA-2000/AG-C/2015-16 dated 11.1.2016
was issued to the appellant which was adjudicated by the Adjudicating
Authority under the impugned order dated 31.1.2017 wherein disallowed the
Cenvar Credit taken/utilized on ineligible input goods amount to Rs, 43,698/-
-ardered for its reversal [recovery under the provisions of Rule 14 of the Cenvat
Credit Rules, 2004(hereinafter referred to as “CCR,2004") read with
provision to sub section 4 & 5 of Section 11A of Central Excise
Act,1944(herein after referred to as “CCA,1944) along with interest under
Rule 14 of CCR.2004 read with Section 11AA of CEA.1944:also imposed
penalty of Rs. 43,698/ -under Rule 13(2) of the CCR.2004 read with the
provisions of Section 11AC of CEA, 1944,

<K Being aggrieved by the impugned order, the Appellant filed the
present appeal along with an application for Condonation of Delay

dated 24.4.2017 , inter alia, mainly on the following grounds;

[ii There were delay of 19 days in filing the appeal as their
consultant was busy with Adjudicating proceedings of
various authorities due to drive of adjudication and further
their consultant being a Chartered Account firm ,were busy
with the reply work of notices issued by the Income Tax
department due to demonetization of currency and statutory
audit work of Nationalized Banks. Apart, the delay was not
intentional and if not condoned, there would be irreparable
loss to them. Also place reliance on various decisions of the

N \
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higher judicial forum in support of their above contention.

(i} that the impugned goods on which Cenvat Credit taken/utilized
had not been used for foundation | support of the Capital goods.

fidi) It is also not clear that how the audit officers had alleged that that
impugned goods was for the use of foundation/support of the
Capital Goods.

ivi imvoking explanation 2 1o Rule 2(k} of the Rules availement of

Cenvat Credit in their case was admissible.

livl The burden to prove that the impugned goods were for the use of
foundation/support of the capnal goods was on the department
and department failed to discharge thew hurden while issuance of
<how Cause Notice and subsequently while issuance of impugned

arder.

v| The case law iLe of Vandana Global Limited cited by the
Adjudicating Authority are irrelevant as it was given in context with
the Cement and Steel items used for foundation and for building
supporting structures for capital goods, whereas in their case the

impugned goods were used as inputs.

WwilThe facts of the case law i.e. Goodyear India limited referred by the
adjudicating authority are different and not applicable to their case
as in thal case the assessec did not act in a bona fide manner,
whereas in their case there was no evidence that the appellant had
acted with mala fide intention.

iviij The appellant had very well assumed his responsibility by
recording the receipt of the raw matenal in the respective raw
material register Form-IV; manufactured the finished goods by
using the same; and recorded the details of finished goods in RG-1
and thereby followed the instruction given at Para 3.10 of Chapter
5 of CBEC s Excise Manual of Supplementary Instructions, 2003

ivitl) The show cause notice is tme barred as the demand 15 for the
period from November 2010 to November 2014 and show cause
notice was issued on 11.1.2016 and subsequently impugned order
is also illegal. The appellant had rightly taken the CENVAT credit
on the goods as capital goods used in the manufacture of thewr
finished goods. There was neither any provision in the Rules that
the manufacturer had to disclose the actual use of the mputs nor

to submit any intimation; there is no any evidence that the

!N:l/ Pape Mo 5af 14
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appellant had any intention to evade the payment of duty,

lix) Further, adjudicating authority has not given any grounds
in higs findings that for which rule or for what act, the
appellant was liable for penalty under Rule 15(2) of the Rules
and accordingly to the legal precedence no penalty can be
imposed on them. There was no intention on the part from the
appellant side to defraud the revenue or evade payment of
duty. Hence, the appellant was not liable for penalty and same

was also not justihed.

4,  Hearing in the matter was held on 21.02.2018, wherein Shn
Sarju Mehta, Chartered Accountant and Authorized Representative
appeared on behalf of the appellant and reiterated the submission of
their appeal memorandum and also filed additional submission of
dated. 22.2.2018, wherein they submitted that ;

4.1 impugned goods were used in the manufacture of capital
goods that were further used in the lactory and were
covered under the ambit of definition of input. Further
referred to the clarification issued by the board under their
circular No. 943/04/2011-CX dated. 20.4.2011 wherein it
was clarified that the credit of all goods used in the factory
was allowed except in so far as it was specifically denied;
the expression “no relationship whatsoever with the
manufacture of a final product™ must be interpreted and
applied strictly and not loesely; only credit of goods used in
the factory but having absolutely no relationship with the
manufacture of final product was not allowed. Hence, the
credit taken by the appellant on the goods which were parts
of the capital goods and used in the manufacture of the final
product within the factory were allowed. Also placed reliance
on the judgement of the Hon'ble Tribunal in the case of
M/s Sakthi Sugar Ltd Vs Commissioner of Central Excise,
Salem reported in 2008(227)ELT(107)(Chennai CESTAT),

4.2 the show cause were time barred as there is no evidence or
discussion in the show cause notice and subsequent in the
impugned order regarding suppression of facts by the
appellant and hence extended period can not be invoked.

oy
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4_3. there was no intention on the part of the appellant to defraud
the revenue and hence the appellant was not liable for
penalty. Also the show Cause notice was issued on the basis
of Audit and there was no mens rea noticeable from the
record nor any impeachable onduet in respect of the
transaction, no penalty could be levied.

5, | have gone through the appeal memorandum, written and oral
submission made as well as documents submitted during personal
hearing. Since the appellant has made payment of mandatory deposit of
Rs.3278/- (7.5% of the Cenvat Credit of Rs.43,698/- vide 10B Challan
No. 50025 dated. 12.4.2017 and thereby complied with the requirement
of mandatory pre deposit in pursuance to the amended provisions of
Qection 35F of the Central Excise Act, 1944, | proceed to decide the case

On Merits

6. | find that the appellant filed appeal on the 74th day from the
date of their receipt of impugned order and for such 19 days delay in
the aforesaid manner, the appellant has fled Application for
condonation of delay wherein, it is submitted that as their consultant
was busy with the adjudicating proceedings of various authority and
also busy in the Income Tax matiers post demonetization, the appeal
could not be filed in time. Finally, requested to condone the delay of 12
days. | find the reason to be genuine and simultaneously find that
delay is well within the prescribed ume limit of 30 days for which
Commissioner (Appeals) is empowered to grant exlension as per
Section 35 of the Central Excise Act, 1944, Accordingly, | condone the

delav and proceed further on ments.

7. Undisputed facts of the case is that the appellant had availled
and utilized Input Credit on capital Goods ie. M3 Angels, M3
Channels, Cl Rail, MS Round Bars, MS Beams, Cut length pipe C3
welded etc; As per the explanation given under Rule 2(k) of CCR,2004
Input  shall not include cement, angles, channels, Centrally Twisted
Deform bar (CTD) or Thermo Mechanically Treated bar (TMT) and other

items used for ction of factory shed, buil
foundation or making of structures for support of capital goods.

Mol
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It is also undisputed that impugned goods fall under Chapter

Heading No. 72 & 74 of Central Excise Tariff Act, 1985 and not covered

under the definition of Capital Goods{reproduced below).

“Rule 2. Definitions. -

fn

(hese rEs tiniess the cantes! othanwiss requings,

fa) “capital goods" means -

(Al

ihe fallowing goods namely-

i) all goods faiing under Chapter 82 Chapter 84. Chapter 83, Chapter
80, heading No 68 .05 grinding wheeis and the ke, and parts theredl
falling under heading 5804 of the First Schedule o0 the Excise Tarnft

Act,
{iil pofiton confrol eguipment
fii} components spares and sccessones of the goods specified al (i) and
i),
fiv) moulds srd dies igs and fivtures:
(v refraciories and refractory maienals
) tubes and pipes and fittings thereof, and

(Wil storage tank used-

(1) in the fectory of the manufacturer of the final products. but does
nat include any equiament or
appliance used in an office, or

(2} for providimg pulpul Sarvice;

7.2 Now, the core issue remains before me (o be decided in the

present appeal 15

a. whether the impugned goods on which CENVAT credit

raken /utilized used for foundation/support of Capital Goods
or otherwise Or impugned goods covered within the ambit of
Input in view of the Explanation 2 of Rule 2{(k) of the Cenvat
Credit Rules, 2004({Reproduced below).

“Rule 2. Definitions.
Ir these rules, unless the conlext otherunse réquires.. ...

(k) "impul” mens

| —
11 PRt
Explanation I.-..........

Explanation 2.- Input nciude goods used in the manufacture of
capital goods whieh are further used m the foctory of the
manufacturers, but shall net include cement, angles, channels,
Centrally Twisted Deform bar [CTD| or Thermo Mechanically
Treated bar (TMT) and other items used for construction of
factory shed, building or laying of foundation or making of
structures for support of capital goods.”

Page Mo 8ol 71
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7.3 | find that the appellant has contended that the impugned goods
were not used for foundation/support for capital goods, Further in their
reply to the Show Cause Notice vide their letter dated. 6.4.2016 it was
submitted hefore the Adjudicating Authority that they required
cooling bed and Kilan (Furnace) and flooring of iron for their
rolling mill for the movement of hot rolled products and cover of
rolling machines; a cooling bed and Kilan (Furnace] and flooring
were part of their plant, which were required for their production
i.e. hot rolled products and the same were the basic necessity;
The C.I. Rail was used for the movement of hot rolled products in
their factory. The M. 8. Round bars, M. S. Flats and M. S. Channel
were used in making of the cooling bed for their finished products
and were also used for installing various utility services needed
for operation of machine, machinery and plant in the factory.
Hence, the cooling bed was nothing but their capital goods.

74 From the department side, the adjudicating authority has
recorded the findings w.r.t. the above contention of the appellant at
para 11.5 wherein it 18 recorded  that “I find that there is no any
evidence brought by the Noticee on record that they have not
utilized these goods for foundation/support of the capital goods.” |
para 11.6 of the impugned order wherein it is recorded that * I find
that there is no any evidence brought by the Noticee on record
that that they have utilized the impugned goods as capital goods
and accordingly, the credit availed and utilized by the Noticee

was not correct.”™

2 & [ {ee] that as the main issue in question revolves around/stuck
around the actual usage of impugned goods, merely saying that there
was no any evidence brought by the Noticee is not sufficient enough for
the departmental side to rebut the appellani contention but the
veracily of the contention of the appellant needs to checked on factual
basis.: their manufacturing process needs to be re-visit, their
apphcaton submitted while taking Central Excise
Registration(Application submitted afierwards in  case of any
amendments, if any] needs to be verified wherein the manufacturer
had to furnish details of their major input: re-visit the respective audit
files, if the auditors might have brought any records in this regard or
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any other relevant records needs to be verified and then to draw the
conclusion. Further on the appellant side also merely submitting few
lines, without any corroborative evidence, is not enough to conclude
anvthing but need to submit further evidence in support of their

contention.

7.6 1 find that the Hon'ble Supreme Court in the case of M/s Tata
Engineering & Locomotive Co. Led. Vs Collector of C.Ex. Pune [2006
(203] E.L.T. 360 (5.C.)| has passed the following observaton.

“4, The Tribunal with one line concluded the matter against
the appellant-assessee by observing “while it is not the case
of the assessee that the goods were so used”. The Tribunal has
not recorded a clear finding that the production was not being
carried out by the assessee in the workshop situated within the
factory or that the goods were being used for repair or maintenance
of the machinery installed therein. By eryptic and non-speaking
arder, the Tribunal has upheld the order passed by the
Commissioner by applying the ratio of the decision of the Larger
Bench in TISCO LTD. (supra) without recording a finding of fact that
the production carried out by the appellant was not in the warkshop
situated within the factory or that the goods produced by it were not
wsed for repair or maintenance of the machinery installed therein. It
is not sufficient in a judgment to give conclusions alone but it
is necessary to give reasons in support of the conclusions
arrived at. The finding recorded by the Tribunal. being eryptic and
non-speaking, is set aside and the case is remitted back to the
Tribunal for a fresh decision by a speaking order in accordance with
law after affording due opportunity to both the parties.”

7.7 In my view, the entire case needs reconsideration by the
adjudicating authority. Accordingly, keeping all the other issues open, |
sel aside the impugned order and remand the matter back to the
adjudicating authority to reconsider the issue afresh in view of my
observation at para 7.1 0 7.6 after following the principles of natural
justice and pass a speaking order. Decision of remitting matter back to
the adjudicating authority is also supported by decision in the case of
Commissioner of Central Excise, Meerut-ll Vs Honda Seil Power
Products Ltd. reported at 2013(287) E.L.T.353(Tri.-1Del) wherein Hon'ble
Tribunal hold that the CommissionerfAppeais) have power 1o remand the matter
hack o the onginal adiudicating authority even after the amendment af Section
35A13) of the Central Excise Act, 1944, Appellant is also directed to co-
operate with the Adjudicating Authority by attending personal hearing

granted to them and submit documents they wish to rely upon.
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8. The appeal filed by the appellant stands disposed off in above
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By Regd. Post A.D. /Speed Post
F.NON2/108/BVR/ 2017 Dated .3.2018

M/s. S.S. Industries,
Survey No. 23/1,23/2,
Sihor-Ghanghal Road,
Village-Vadia,
Taluka-Sthor, Pin-364240

Copy to:

|| The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

2} The Commissioner |Appeals), Central Taxes, Rajkot,

3] The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhawvnagar.

4) The Assistant Commissioner, GST & Central Excise, Division ...,
Bhavnagar.

51 The Superintendent, Range-......, GST & Central Exaise,
Davision.,.. .., Bhavnagar.

B) Guard File.

71 Guard File for O/o the Additional Director (Gieneral (Audit),
Ahmedabad Zonal Unit, Ahmedabad.
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PERSONAL HEARING RECORD SHEET

1) MName of the appellant : M/s 8. 8. Industries, Bhavnagar.

2| Datef& time of Hearing: 22.02.2018/15.00 Hrs to 17.30 Hrs.
3} OO No. & date: 31/Excise/D/16-17 dated 31.01.2017

4) Appeal Number: 108/BVR/2017

5) Appellant/ Authorized Signatory present during Personal hearing:

"Sr. | Name of thr_hﬂppc!]am Name & Designation of the : Signature
No. - Authorized Representative
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Sir,

1.0

2.0

3.0

Date: 22/02/2018

Before the Commissioner (Appeals) & Additional
Director General of Audit,
Central Tax & Central Excise, Ahmedabad

Written Submission

Sub.: Appeal against Crder-in-Original No.
31/Excise/D/16-17 dated 31/01/2017 passed by the
Assistant Commissioner, Central Excise City
Division, Bhavnagar, filed by M/s. S S Industries,
Sihor.

Ref: Letter F. No. V2/108/BVR/2017 dated 01/02/2018

We are thankful to your honour for granting us personal hearing

in the matter.

Our client has already filed the grounds of Appeal in the Appeal
Memorandum. On behalf of our client, we state and submit that
what is stated in the aforesaid Appeal Memorandum may kindly
be perused and the same is not repeated here for sake of

brevity.

On behalf of our client, we submit that C| Rail, M. S. Round and
M. S. Channel, Angel, Flat constitute parts used in the
manufacture of capital goods that are further used in the factory
and are covered under the ambit of definition of input. On
behalf of our client, we further submit that the Board has further
clarified the scope of some of the clauses vide circular no.
943/04/2011-CX dated 29/04/2011, the credit of all goods used
in the factory is allowed except in so far as it is specifically
denied. The expression “no relationship whatsoever with the

manufacture of a final product” must be interpreted and applied

1
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4.0

5.0

6.0

strictly and not loosely. The expression is not in
synchronization with the definition of capital goods and if that
be the intention of the policy maker, the definition of capital
goods is rendered redundant accepting the provision of 50% of
the credit. It has been clarified by the Board that the clause
does not include any goods used in or in relation to the
manufacture of final products whether directly or indirectly and
whether contained in the final product or not. Only credit of

goods used in the factory but having absolutely no relationship
with the manufacture of final product is not allowed. Goods

such as furniture and stationary used in an office within the
factory are goods used in the factory and are used in relation to
the manufacturing business and hence the credit of same is
allowed. Therefore, the credit taken by our client on the goods
which are parts of the capital goods and used in the
manufacture of the final product within the factory.

We rely on the judgment of the Hon. Tribunal in the case of
Sakthi Sugar Ltd. Vs. Commissioner of Central Excise, Salem
reported in 2008 (227) ELT 107 (Chennai CESTAT).

Without prejudice to the above submission, we also submit that
the Show Cause Motice issued to our client is time barred and
subsequently impugned order is also void and bad in law.
There is no evidence or discussion in the Show Cause Notice
and subsequent in the impugned order regarding suppression
of facts by our client with intent to evade the Central Excise
duty. Therefore, extended period cannot be invoked and the
Show Cause Notice is time barred. We request your Henour to
give the speaking order on this issue if you are not allowing the

CENWVAT credit and not considering the Show Cause Notice as
time barred.

There is no intention on the part from our client to defraud the

revenue or evade payment of duty. Hence, our client is not

2



liable for penalty and the same is also not justifiable. Also, the
show cause notice was issued on the basis of Audit and there
was no mens rea noticeable from the record nor any
impeachable conduct in respect of the transaction, no penalty
could be levied.

7.0 Having regard to above submission, most respectfully, we pray
that, the impugned Order-in-Criginal may please be guashed
and set aside, as the same is contrary to the seftied legal

position.

Thanking you.

Yours faithfully,

For, SSM&Co.
Chartered Accountants
FRN: 1259188W

CA Sarju Mehta

Partner
M. No: 106804
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