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,t

passed bl.Shri Gopi Nath, Additional Director General (Audit), Ahmedabad zonal unit'

Ahmedabad.

3rB-{f,dr €sqr rr,lr.tb-t.5.ij. ((rm.a.) ffarm tb.t..r.tb *; {TRr ce dt 3i1irfl :nlrr q.

.e/a.irs-nfl.ff. fraiq te.it.c.tte t:r.+oru d, Aft ,ilfr dT?r, 3Iq{ 4-5rfiilro :ifgc, rArqrEr<

j}a_c{ {F-i *t fa;a :rft}F-rq rqqy 8r tnqz,r, *drq sacK la ufuB-++ tq,ss sI ql{r :'r t

3flndq-Jfiir$rtrttq;q:\frnriercrft-d6ri+5*sqt:rq-dHffiiscdB-ryd
B-qprqr t.

InpursuancetoBoar(l,SNotificationNo.26l2ol7-C.Ex.(NT)dated17,7o,')17read
s,ith Board's Orrler No. 05/2017-s,f dated 16. 11.2017, Shri Gopi Nath, Adrlitional Dircctor

Gencral of Audit, Ahrnedabad Zonal Unit, Ahmcdabad has been appointed as Appellate

ar,,ifro.it. for the purpose of passitrg orclers in respect.of appeals filed under Section 35 of

Central bxcise act, l9++ and Section 85 of the Finance Act, 1994'

3{q{ 3d|{fd/ f, -{f,d 3rr.{fdl Jqr{zrd/ sdr{Fh:nr+a Fa-q Jaqr4 er6/ sql6T {lT*}e / 3rF;rrR

r rn'tfrni t rEnr" sq<fifua artr qa irtt' € sErd: I

nri"i.rg ori oI above mer.rti]ncd ot0 "issuecl bt Additional i.Joint / Deput\-/ n ssistant

Commlssioner, Central Excise / Sen'ice Tax, Rajkot / Jamnagar / Gandhidham :

3{+tr6-di & Cft'drft ;Fr arFr rrd' gill /Name & Adclress of the ApPellants & Respondent :

1.M/sS.S.Industries,SurveyNo.23l1,2312,,SihotGhanghliRoad'Village:
Vadia - 364 24O Dist; Bhawnagar.

rs ;ireert:rqrfl s -qfud 6r€ eqRa f+Eftfua at* * srr++-a crffi I crBq'{ur * sfrqr

vfia ar+r u;r rrar tt/
nni. oJ."or,, aggrievej bv this Orrler-in-Appeal mar'filc an appeal to the appropriate authorit.v

in ihe follo\\ ing \\a\ .

fisr efa a;dm rcqrd ?16 r.d t-dr6T ]ffiq ;4arB6wT * cfr' xfri{, idfq racrd qliq

;6c# ;;X"#';il*riu X ,aii lo E-- :rftr#q, reea sI trrrr 86 fi 3r&rd

G;aftfua a'rrd 6I dr s4ifr t l/
e.,.,"rl io Cusioms. Excise &. Sen,ir:e']'ax Appellate Triburtal Lrnder Section 358 of CDA, t944

/'Iinrler Section 86 of the Ftnance Act, 1994 an appeal lies to:

u=X*.-sT fl--{rFd S lrrERra gsfl flr'trd $-sr elffi, fi-;fiq r.qrfa q16 (rd €-dr6{ 3{qrdrq

rurqrfu-fi-a' fi B?)q fi6. t.c 6dt6 f, 2, rR t k, 4$ frr=di u't #r ffi qrf6(' ti
The soecial bench ol Cust.ms. Ex.is- & Servrce i,r-r Appcllate Tribunal of West Block No 2.

R.li i";;;. N;" Delht rn atl matlcrs relating to classification and valuation'

J!-{t-f,d qmq lta) * d?r[, rN ]ffd ] rwro e\ €]R 3rfr dE eFs t'?rq saqre e15 (d

iffi ,iqi#' "ffi rffir e qp'{s $fiq fftu-or . 4ft'd1qr an crqr6 ar*a- rmrdr

3l64ilqrq- 3/oosq +t fi arff urftv tl

T^ rhp wcsr repion:rl lrcnclr of Cusroms. E-xcisr- B. Sen ice Ta-x Apltellale Triburral {CF STA'I t ar.
)x 'Fib;;: 'Iiil;i';'aii 6h;\i;;. -qli,.'ii nhi;da6a,i jsoo tG in ,rdse o[ appeals other than as

men t ioned in para I (a) abor e

q

(r)

(ii)



,A9

(iii)

(B)

(t)

(ii)

:rfi-fiq ;qtqTE-6{uI t sryar :r{Ia qrFaa 6G * fr\r }ffiq :-cqrd eIffi (3{fiO G-q.qIE-dI, 2001,

a aq-a o * :rarta ftqrtRd fur' 7d "qq{ oA-s +t qn qfut * a* fuqT srar arF(' t f+A t
6" t 6a t.+ cF + grer, il6r ,cqr( af6 fir airr ,"qrs fr qfiiT 3it{ nrrtrqr rrrll qal-ar, tw s

ar6. qr sgt aq, 5 drg tc1,jj50 &. rq1. dm SqcII 50 dr€I 5c(r d 3{pqit a}^*-q?r:

r,OOOt- -qd, 5,0ii0/- $qn 3rerdr 10,000/ sq-i +r Btfka frrTr aTffi 6I cfAqidrd +tt Fatftla

rr#- *r alrmra refu-d :rq-&q- ;lr-qrfiI-mtor fi ensr fi H6ri6 {BER t ala + ffi sfl

draGaa et{ + d-6 ronr arft ffi6a d-fi ilrc ffiRr Bqr ilrdr atR' t sdfta gFFc 6r sffiirEl.

a'" + r€.elr@T fr il;r arfF( ;|o stift-a :r.ifrq;qrorfu'+r"r fi snsr R?r-d B I El,rf, yrfti rrt
Jf'$ il trv vrtca-q-* t sRr 500/ w(' 6I hqifrd ?f6 ilaT ei{dr ildn tl

The aoneal ro the Appellale Tribunal shall be filed in quadrup)icate in lbrm EA-3 / as

;it..?ii|"i',;"d"i"e,1F % 
"r' 

c",iiIi"Ei.itE'inpb.lii hui.=l 
"zTo 

i -dha 'inart .6i' 
ac{orlpan ied

5;;;;'"i".;. ';:hicr''?r t.d"t 
-;triiiiid ffi iicbinFinha 6j:.a iee- of .Rs 1.000/' Rs,5000/--'

i€. 10.000/ rvhere amounr of durr demand/rnl?resl /penalt\/relund ls upto J.Lac.. r -La(. ro

h\d i;i;;'d ;til;e 56'l;; ..'"p"?tl' 6t'i in' lti,i for--. ril'ciois'd bank drafl in lavottr.of Asst

H;"[t";';T Sirrir-1! ;;i no;{irj;i;d 
'pu6tic i"ctoi trank ot rhe place u here the.bench o[ an.v

;;Fii;;1ti Jr6iii '.icrti rjrijii"oT'iil""iici-i"":ri.i.-ini 6enih'of rhe_rlibunal is siruared.

ii;;ii'i;ti"; i:";,i; f* iiinr oi srat shall be acconrpartied br a fee of Rs' 500/ '.

:itf;|1f"ffi'+-E*er-;rq1a,-1ffi-3t'ftIdqE. ree"i fi TtT q6(1) # 3rf,rd €-dr6{

#;;#fr, isea, * Fo" g(1) * a.d Btffta^us1 s.r. s i E'. ctui fr & ar o-i;;fr w *rs
eru 51s'3nti.'* fa56 sqia ff a1b 6i, 3.fl6l cR qpr fr €drfr o1 troA t .o cfr e-nfird

dfr s.rftv) 3lk rfrA t +-a t qi4 (14; cfr * sFr, c-6r i*drdi{ 4ir frr4 ,qIfr .5I fr17[ 3lR drnql

,*.ai#. wqi mu qr :ffi$ 6fl, 5 drEI sq(r sr 50 drs {qq dm 3'Ielcir 50 drs $c('^t 3{BdF

th-".*i. i,Oilor-o"t. s.oooi- sqa 3rzrcn 10.0001. 5q-d ar fltr1ka il*T gP fi cf iilrd
;ti ftritd irt+ +r a;nrr, €'rifu.d 3rqiftq ;qrlrB'6{oT fr srRfl + ril++-Gen S ara t
frdr rfi i#ffi; et, t d* -Rr *t tE1ffi-d d-6 grce 4ar{r l+qT orar qrGq r^ritifua 5rrc +r

;iffi. *i*-+i."-sr=., * d-dT qre. rrr *_dfrd 3iq1..sq ;qrertu*olr sI qnET Rra t- t e'n
,1A,;i.t Jtrg{) ; Av ln#a ca +'€Rr 500/- wq or FntR-a eJF6 u-qr --rdr ildTI l/

The auoeal under sttb section (11o1 Sccl iol,l 8{) ol th-e Finance Acl' 1994 t-o lhe^ApDellate

Tribuidl Shatl be nteO rn ,ru'ihiuhrlini.'in"i:oini S.T.5 a'i ii."*iti6ed under Rule 9{1) of the

sl.l,i,Lliir-'i'H,-.r|i. iqD+, oirj'Bh:Jii'ij,:';;i;;"p; n i.o' bi a-c6ni of the order appsaled asainsr

{one or which shall pe 
",r'ri"a"'..it'i'o;d.";htJLtl,ldS-'lilr;Lii"ti 

u':' I'G:61 ns tTtoor-

\rhere rhe amount ol senrce tax &. inletesl demanrled Oo pii.iiTii: iiii"? oT R-s. JLalihs or les's'

R" 
-ddO'Oi -tiiIFii: rt'e , -orni"ti'.ir*l.i-r* &liii'erist dcmarided & penalt) levied is more

iir';"f# la(Hj bui'rioi eileeai"ne"Ri. Flft\:Lrkha. Rs. 10.0-00/ . $here lhe a'mount or 
"servrce

ta,\ & inreresr demandqd L'p"liSf ii-i.rii;a I"-'ni-ii.' r },u" 
"fifr t La[hi .rupees. in the.form of

crossed bank dratt rn taroul'.iiii-rt 'ai'iiirii,r 1ii!,.ii", oi ifrF--Uinctr of nominated Prrhlic

Secror Bank of rhe ptace ,"il.iJ iijl' tlil]ii 
"ol 

iilEi,lllt iJ 
"iiuatia. / 

Application made lor

iiant of stav shall be accompanle'l t'\ a lee ol KS')uu/

Eca tfrF-+q, 1994 6r q11r 86 #r :;rr-t111ri{i (2) \rd (2A) * 3{ilrtd nS fi 4-S 'rfrH, dqrfr{

csaatfr, 1994, * G-{-4 9(2) lii g(Ze) * ara Frtfft-a wrd S.r.-7 * ffr ar Hinfl w lq-* €FI

:n+ra. +;fiq sacId, ?f6 rr!]dl 3lr{4d (iqd). s-#'4 5cqr4 ?j6 rqm qrtra rrarr St cfu
r#a +t (rd?t S t.6 cfr rqrF-d"ilfr qrfttt $k 3tr.,q-44 qrt €flT"i5-41 

.3r'rdT {gT
+-d-q rccT( qr6t tdr6{. 4t 3{ffiq ;qrqrB6-{ul 4) 3naq-d cJ +re. 6r rfieer aa dril 3Trdll st

cF efi grE d"€drfr wfi d:fr r I
The aooeal under sub seclion (2) and l2Al of lhe-seclion 86 lhe Finance Act lgg4' shall be

ii-'.r j5'il. it7* ,"-,,i"*..,b"a 'r|,i.t nrtJ q t)i ,t Stzat of the Service Tax Rules' 19q4 and

!i,lir 'ij.'Ii.i;p;l.E'i;: o1J1:.: "i 
..oii oi coirmissioii.er cenrral Excise or comrnissioner.

C.ii.ii e".iil iAppeatsl loneli'rrti.ri .r-luit bi'i certified copl) and copt o[ the order. passed

br the Commissrorrer aLr t holziirl'iii.- [i.i"1i" r Commissiriner or Depurl Commissioner of

6i,"iirr B.Ji""7 S;tG i; io nti"tt. appeal before the Appellate Tribunal

fiqr sr6. *;fiq iiqr qF w t-qr6{ rrffi,I cTft}6{uT (A-d.4 + cR 3ftt + ara-d fr Adq.

#.'.# aftG., 194? 6I qrr 35\'w + ridlrd, d Ar ffiq ufuFq-q, 1994 6I qrr 83 t
31arla "Cj1q;r +\ m mq 61 4t t, Fs :n&r e cfr sfiffs. qIftIfi{ET q 3q6 +-.e sFrrl siqr(

u,*,+-" 5q Frrr t tohen'1iov"1. d nrrr ua qatar ffid t' qr sdrar 
-3-q 

*-{fr^gdut

eu,A" t, 6r Trrd' fr;+ 'rR'. derd ffi t{ qT{T fi fura u-*+r l+ sri u,A 3lSi6d tq {rF} a{
q.t5 {q(r t sfu+ a fr1

i-fi-q l.qrE rr;a uE Q-or+r + na?td "a'FT fu\'rnr sf6'n G'q enB-fr t
(i) ERr 11 fr * iiad-a r+q
(ii) ffic rff'r #T fr 4g Tldd {rft

iiiit ffie wn fiir+aradi * B-{4 6 + 3iil/rd aq rr4.

- qea *6 l+. 3 unr & qrdrrfi Fd-ciff'q (€ 2) 3f*G-q-s' 2014 * 3fl.i:{ fr $ Gtfr 3rffiq

fiffi + {ffGT FfiRrtrd erra :rS ('a 3{fiil +t o1 aff fntl
ForanappealtobctiledbeforethcCEsTAT..rrnder.qe.tio]lSSFoftheCentralExC]SeACt'
i94n;hl[[-i"-,f 

"o -rif. 
uppji.ible to Service"l'ax under Section 83 of the l'inance ,\ct, 1994,

"" """"ri'"nu,nsr 
this ordei sf,ati tie }rfore the Tribunal on paJment o[ 10oo of .the dutl

a.-driO.a wtrere dutr or dlrt\ and pcnaltr are in dispure. or penall) I 1r'here penalty alone rs ln

;iJ;;i;".';r;";;;; -rii a-ounr oi pic-depos payable *otrld be subject to a ceiling of Rs. l0
Crores' 

Unrler Cenlral Excise nnd Setwice Tax, "Duty Demanded" shall include :

Iil amounl determined unrler Sectiotr 1l D:
iiir amount of erroneous Cenvat Credit takenl
iiiir amount navable under Rule 6 of the Cenvat Credit Rules

- 
"."ula"a 

l".rf.,.i 'ifi"r thr ,ror rsiorrs ol this Sc( liorr shall nol applv lo the stat
u,rpri.",iil,.,"""I!"r;;:;i;'p;;;i.i i^ rl,i. 

^ni.pp.rr"i.irlnoi,r' 
prior ro the ionimencement rif

the Finance {No.2} Acl. 20l+.
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tct fl]Ta S{irT{ +l qfitarrl 3ni6a :

Revision aoolitation to GovetnmtDt of India:
si'ffiiH'ifitffii'iffi-fffiita-;raaf fr. a,-fr-{ rcqrd efffi 3tft.F-qa 1ee4 ffI qrr

esee fi qqa "qrE6 t jiarld rrfl sfus m-{A Sl6R. q-rtHUT 3irdza ffi, tFd ;l*r+q. {rsEI

fastTri, rit?fr djld.:Jrd-d frq grfi, wr qrdt, +$ ft"fr-t iooot, +t f+-qr Hrar qrla(rl /
A revision apnlication lics lo lhe Undel Secretarl. 1o the Government -o[ India, Revlsion
li oijtiii iY,ji., 

-Uiiii."M'iiii"ii..: 
bT Finanii. orpqlrment of Revenue. 4th Floor. Jeivan Deen

Buildinp. Parliamenr siil-'l'' l'rui'l' fjlrlr,i i-iddol , 
'ririoii Sicrion-:seE ol-ihe CEA l9'14 ih

i"tpEii",jr tf"'i6ii.iiiire iiill eb".rntd br iiisiprriviso to sub-section (1) of Section 358 ibid:

... ufr ffrd + E"Sr ++sra * qrrd d, .rdr a.rfl;I Gd qrfr 61 ffi +.ngte t:rn 1t + qrrrr;t;I
{'} t d{,', qr G'fi ird q'lTqra qr ffi{ Frfr"r'+ erER 416 S ({Tt ei3]-r tr Yrfrrrd h attn zrl B-dI

,.ir{ + fr * 3._s* T fr fir.T + s.F{ur fi elTrfr. frh-S +r*ir} qr ffi }BR T fr '{ri{ t a*.ra
il nrnh fru
ln r:ase o[anv loss o[ goorls, rr]rerc tlre loss occurs.in transi! lr(rm a facton-lo a uarehouqe-or
io ;;i("ii;'.i;n";i T."fi bn" ii'or,i6,,qs. ro ar\other during the course o[ processing oI thc
goods in a $areh5usc or in sloragr \\'hclher ln a lactor\ or ln a \\arenouse

(ir) eTrrd + Er6{ ffi rr.r{ qr ${ 4t ffia ol $ qra & Fdffiur A. q+a. *3:ry qI srt 4g

ffi -fl|; Xr* n g. (ftec) + qrnd *, d eil{d + srfl G.S {TE dr st, 6t Fstd frr rr$ tt

ln case of rebate of clutr trI excise on g,oods e-xportcd lo an\ countn or territon outside India

iji bi"ixcisiule- maririAl ii*,i i; ih;";;nui;i[ii oi-thi'goods vi hich are eiport.'d to anv

iountn or territorv outside India.

(iiil qfr rsra er.ai q'r emcr;i fuq BaT srr{d t dr6{, iqrd qr slcld *t qrf, ffid friqr rrqr tl /
l":;="'; d;";. 

""d"ii.a 
ouiside Inttia .rpo.i to Nepat or bhuta.r, u'ithout pavment of dutv.

(iv) €Bfla'{d rflrd t 3rsrdd qIe<F + slrrard fi frr * {A ifr-c 5s vfrF-:rq tr^5gfi frAa
ii*na * 6d qreq fir ,r$ B vtr tS snlcr * il.++-6 isqd) + carr FrcE 3{ft}ra{n (a 2)'

isss fir t.{, rog + -drlr mqa a aB art-e' rniar ffiE c{ qr qrd fr qrfta l*(' ;r('ttl
c."Jt of ,nt Jrru allorncd ro be utilize-d louards. pa\ ment o[ excisq dut] on linal nroducls
ii,'a?i iri"*ijl",ii,dri oi'*ii='X"i oILnE irt.iiiod'iHiii'iiniiei lLiih oider is passed b1 the

6ljil,i i'JiL['"i iA;;;;il) ',jii"#'d rr""t.'iti. ifite appoini'o under Sec ] 09 ol' the Finance [No 2)

Act, 1998.

(,) rctqd $racd ffr a) cfrqi qq, {icqr EA-8 fr, t f,- +4" siqe1 ilq ({td) G-q.ql{ff'

;6iii: t'Br; e; 3ra,td ftFtsz t, w :ntir t €tq.uT * 3 aI6 * 5o:1d 6t wfr aftv t

j1=.a :na-ca.+ sq qa':naqr d 3{q}'snier fir d cfrqi {iu-rd ff srff aftqt €Tu S A--fi-q

ffi';,-l'ftff#, rbaa # qrr 35-EE S rca Frtfft-a eft+ 61 3rffirfr t urftq + d{ q{

iRf;d'rfr ra-'- # ura qrrdqr t
The above aoolication shall be rnatle i4 rluplicate^irt l"orm N-o. IlA S as specified,under Rttle. 9

6i'b!,Yi''r'r t"-%l;; j{ijp".;Tii "iril:1.")0'0i'iiiitiln*'r'hontr," rrom the date on which the order
sousht to be aDDeated iiilhii-is communicaled ana ihatl be accompanied b1 lrro r-ontes each

;iiBli'oYd;;A"olii"i'iftAht,''uh'ii';ii;;il-;r;"-bF ;;A;np;;ied 6i a-aopilqi rR 6 Chailan
Eitli"i,'."rtrijil"E"iiitfii.il:fii,?i ic."is"piis.'iir.il-u'ndeiSiiiion 35 EEoICEA, 1944. trnder

Maior Head of Account.

{vil qdttlnT 3ntq-d * urer ffifua Frtrl'ka tla 61 3rdTq?fr #l drfr !.rftv I

+6i ffi r+" t'+ mu sqa qr rtr$ 6fi fr a sc-t 2001 6r Trrda fuqT Jr 3it{ qle Ffrrd

[6q (rfi 6s 5qg Q ;qrdr d d Fqt 1000 -/ 6I {rl?Ird Is-qr drq I

The revision auolication shall l-re ac"ompa:riqd,tl a fee of Rs. 200/ \\ here the amounl
i,i"^.riLir"iii'n,ifrJ.i 6;.'Lu",i;; tFis }",li di. i0007'- rvn"l lhe alnount'involved is more than
Rupees One Lac.

(D) qfr rs vrlqr d 6s {fr vrlti +r ssrdqr i d q?trm {6{ xrhr i. frv r1q 6r ryrarlr, 3c{4d

a?r t fr-ql srar sTG-ni 5s dzs S at-d rq efi €I fu@T qer frrd S {tri :F- til(r q?rrRlra 3Tqilr{I

rqrfu+{uT +} r'o jrfis qr +dfq €-{qlt' +t t'+ rriCa E qr ;rrdr t t / t" case, if the order

covers various numbers of order in original. fee lor each o.1.0.. shpuld,,be paid in the
atoresaid manner. not ti:ittiirinainq itie fi.l that the one appeq! to, the Appellant Tribunal or
fh;ti?:;;iii;t:bh'ii'rlii Ci"iiii Goui. nilnd idsi ma1:bei is filled to avriid scriptoria itork if
excising Rd. ! lakh fee of Rs. 100/ lor each.

(El qq.Ettfud ar{Tirq qra nfuF-rq, 1975. +:rq^cfrrt 3r"#gR qa vrhr t'a errra gnhr ffr

,fr';'di,ft" o.so ut'o ; 
"qTqrdq 

srffi rdloc ?qh dar qrGtr I "
One coov of apolication or O.l.O. ad rfq cage ma-r' be, and the order.of JhS ?diudicating
;uihoritishallUearacourtfeesralnpofRs.6.50aSprescrrbedunderSchedulel]'rlerrnsol
the Couil Fee Acl,l975, as amendcd

{Ft drffr ar6. A;#q 3-.qlq qrF6 +drEi{ irfrfi-q aqrqlfr-+-{uT (6rt frft) G-rlql{fr. 1982 fr dffi-d

G :r& €BGtrd HTzrdf # EFHfrd 6rr dre M fi rih afr t-qra 3lT+i{-d Gq orar tt i
Attention is also invited to the rules covering theqe and- othel relateA qr-lrtters contained in the
Ciiit;;i, Bxil"e 

-dna 
SEn;ir:e Appellate l'ribu"nal {Procedure) Rules, 1982.

(c) r.q yffiq crftmrfi +i 3{frd ETBa s{A t TiiiRI-d aqrq+, ft-+.a-a rlk ile-da-4. clEtnd t R(',
Jfr-fl?ff fr'flTrftq idlrrgd wwrv.cbec.gov.in +l -s q-+-i t I /
For the elaborate. detailed and latest provisions relating to _filing of appeal. to lhe hiSher
appellate authorift. the appellanl maI reler lo the lJcpartmentalwebslte \\-\\\\.r'l)c( g')\"ln
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Appeai No.1 08/BVR:,/2017

Appeal Filed By M/s S.S lndustries x
ORDER IN APPEAL ::

M/s. S. S. Industries, Sun'ey No. 2311,2312' Sihor-Ghanghali Road,

Village-Vadia, Taluka-Sihor, Ptn-36424O (hereinafter referred to as 'the

appellant') has filed the present appeal against the Order-In-Original No'

31/Excise/D/ 16-17 Dated. 31.1.2017 (hereinafter referred to as "the

impugned order,') passed b5-the Assistant commissioner of centra] Excise

& Sen,ice Tax, City Division- Bhavnagar (herelnafter referred to as "the

AdJudicating AuthoritY").

2. During the course of scrutiny of records of the appellant by the Audit

team of the Central Excise, Audit Circle-Vl, Bhavagar, it was found that the

appellanthadavailedandutrlizedlnputCreditonCapitalGoodsi.e.MS

Angels, MS Channels, CI Rarl, MS Round Bars lhereinafter referred to as the

impugnedgoods)etc.fortheuseoffoundation/Supportofthecapitalgoods

;as the impugned goods did not fall u'ithin the scope of "Capital Goods" and

the said goods u,ere not the inputs for the assessee, the cenvat credit

taken/utilized by the appellant was found to be not admissible. Accordingly,

ShowCauseNoticeNo.VI/8|a)-a3lEA-2oo0lAG-C/2015.16dated11.1.2016

rvas issued to the appellar]t $'hich v",as adjudicated by the Adjudicating

Authoritl'' under the impugned order dated 31.1'20 lT,wherein disallowed the

cenvat credit taken/utilized on ineligible input goods amount to Rs. 43,698/-

;ordered for its reversal / recovery under the provisions of Rule 14 of the cenvat

Credit Rules, 2oo4(hereinafter referred to as "CCR,2oO4") read with

provrsron to sub section 4 & 5 of section 114 of central Excise

Act,1944{herein after referred to as "ccA,1944) a-long with interest under

Rule 14 of CCR,2004 read wrth Section 1 IAA of CEA,1944;also imposed

penalty of Rs. 43,698 / -under Rule 1 5(2) of the CCR,2004 read with the

provisi.ons of Section i 1AC of CEA,1944.

3. Being aggrieved by the impugned order, the Appellant filed the

present appeal along with an application for Condonation of Delay

dated 24.4.2O 17 , inter alia, mainly on the follou'ing grounds;

(i) There were delal' of 19 days in filing the appeal as their

consultant u'as busy with Adjudicating proceedings of

various authorities due to drive of adjudication and further

their consultant being a Chartered Account firm ,were busy

with the reply work of notices issued by the Income Tax

department due to demon etizatiorr of currency and statutory

audit work of Nationalized Banks. Apart, the delay was not

intentional and if not condoned, there would be irreparable

loss to them. Also place reliance on various decisions of the

h\d7
Page No.4 of 11



5

Appeal N0.108/BVR/201 7

Appeal Filed By N,4/s S.S.lndustries Ht
higher judicial forum in support of their above contention.

(ii) that the impugned goods on whrch Cenvat Credit taken/utilized

had not been used for foundation / support of the Capital goods.

(iii) It is also not clear that how the audit officers had alieged that that

impugned goods was for the use of foundation/ support of the

Capital Goods.

(iv) invoking explanatron 2 to Rule 2(k) of the Rules availement of

Cenvat Credit in their case was admrssible'

(ir,) The burden to prove that the impugned goods u'ere for the use of

foundation / support of the capital goods ri"as on the department

and department failed to discharge their burden while issuance of

show Cause Notice and subsequently while issuance of impugned

order.

(v) The case law i e. of Valrdana Globai Limited cited by the

Adjudicating Authority are irrelevant as it was given in context with

the Cement and Steel items used for foundation and for building

supporting structures for capital goods, whereas in their case tl're

impugned goods were used as inputs'

(r,i)The facts of the case law i.e. Goodyear India limited referred by the

adjudicating authority are different and not applicable to their case

as in that case the assessee did not act in a bona fide manner'

whereasintheircasetherewasnoevidencethattheappellanthad

acted prth mala fide intention.

(vii) The appellant had very well assumed his responsibility by

recording the receipt of the raw material in the respective raw

material register Form-lV; manufactured the finished goods by

using the same; and recorded the details of finished goods in RG- 1

and thereby followed the instruction given at Para 3' 10 of Chapter

5 of CBEC's Excise Manual of Supplementary Instructions, 2005'

(viii) The show cause notice is time barred as the demand is for the

period from November 2010 to November 2O74 and show cause

notice was issued on I f . i.2O 16 and subsequently impugned order

is also i1legal. The appellant had rightly taken the CENVAT credit

on the goods as capital goods used in the manufacture of their

finished goods. There was neither an1' provision in the Rules that

the manufacturer had to disclose the actua] use of the inputs nor

no any evidence that the
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appellant had any intention to evade the payment of duty.

(lx) Further, adjudicating authority has not given an1' grounds

in his findings that for u'hich rule or for n'hat act, the

appellant was liable for penaltl' under Rule 15(2) of the Rules

and accordingly to the 1ega1 precedence no penalty can be

imposed on them. There was no intention on the part from the

appeliant side to defraud the revenue or evade payment of

duty. Hence, the appellant was not liable for penalty and same

was also not j u srified.

4. Hearing in the matter was held on 2I 'O2 '2018, wherein Shri

Sarju Mehta, chartered Accountant and Authorized Representative

appeared on behalf ol the appeilant and reiterated the submission of

their appeal memorandum and also filed additional submission of

dated.22.2.2018, wherein they submitted that ;

4.I impugned goods u'ere used in the manufacture of capital

goods that were further used in the factory and were

covered under the ambit of definition of input Further

relerred to the clarilication issued by the board under their

circular No.9a3lo4 12011-CX daled. 29 4'201i wherein it

was clarified that the credit of all goods used in the factory

was allowed except in so far as it was specificallg denied;

the expression "no relationship whatsoever with the

manufacture of a fina1 product" must be interpreted and

applied strictly and not loosely; only credit of goods used in

the factory but having absolutely no relationship with the

manufacture of final product vias not allowed Hence, the

credit taken by the appellant on the goods which were parts

of the capital goods and used in the manufacture of the final

product within the factory t'ere aliowed. Also placed reliance

on the .judgement of the Hon'ble Tribunal in the case of

M/s Sakthi Sugar Ltd Vs Commissioner of Central Excise,

Saiem reporte d tn 2OO8(227 ) 
ELT( 1 07) (Chennai CESTAT)'

4.2 |ne show cause were time barred as there is no evidence or

discussion in the show cause notice and subsequent in the

impugned order regardlng suppression of facts by the

appellant and hence extended period can not be invoked.

l,r tr 
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4.3. there was no intention on the part of the appellant to defraud

the revenue and hence the appellant was not liable for

penalty. Also the show Cause notice was issued on the basis

of Audit and there was no mens rea noticeable from the

record nor any impeachable onduct in respect of the

ransaction, no penalty could be levied.

5. I have gone through the appeal memorandum, written and oral

submission made as r.r,ell as documents submitted during personal

hearing. Since the appe l1ant has made payment of mandatory deposit of

Rs.3278l- (7.5% ot the Cenvat Credit of Rs.43,698/- vide IOB Challan

No. 50025 dated. 12.4.2017 and thereby complied with the requirement

of mandatory pre deposit in pursuance to the amended provisions of

Section35FoftheCentralExciseAct,lg44.Iproceedtodecidethecase

on mertts

6. I find that the appellant liled appeal on the 79th day from the

date of their receipt of impugned order and for such 19 days delay in

the aforesaid manner, the appelian t has liied Application for

condonationofdelayu.herein,itissubmittedthatastheirconsultant

was busy with the adjudicating proceedings of various authority and

alsobusyintheincomeTaxmatterspostdemonetizafion,theappeal

couldnotbefiledintime.Finally,requestedtocondonethedelayofl2

days.Ifindthereasontobegenuineandsimultaneouslyfindthat

de1a.v is well within the prescribed time limit of 30 days for which

Commissioner (Appeals) is empowered to grant extension as per

Section 35 of the Central Excise Act, 1944' Accordingly, I condone the

delaS and proceed furt her on meril s.

T.Undisputedfactsofthecaseisthattheappellanthadavailed

and utilized input Credit on capital Goods i e' MS Angels, MS

Channels, Ci Rail, MS Round Bars, MS Beams, Cut length pipe CS

welded etc; As per the explanation given under Rule 2(k) of CCR,2004

Input shall not include cement, angles, channels, Centrally Twisted

Deform bar (CTD) or Thermo Mechanically Treated bar (TMT) and other

items used for constructio n of factorv shed. buildlne or lavine of

s for suooort of capital eoods,foundatlon or makins of structure

Nt7
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7.1 It is also undisputed that impugned goods fa11 under Chapter

Heading No. 72 & 74 of Central' Excise Tariff Act, 1985 and not covered

under the definition of Capital Goods(reproduced below)'

"Rule 2. Definitions. -

ln these rules, unless the context otherwise requires,-

(a) "capital goods" means:'

(A) the following goods, namelv:'

(i) all goods fatling under Chapter 82, Chapter 84' Chapter 85' Chapter

90. heading N;. 68.05 grinding wheets and the like, and pafts thereol

falting under heading 6804 af the First Schedu/e to the Excise Tarifl

Act;

(it Pollution control equi?ment

(iil companents. spares and accessories of the goods specified at (i) and

(ii);

(iv) moulds and dies, jigs and fixtures;

(v) refractories and refractory materiab;

(vt) tubes and pipes and fittings thereof: and

(vii) storage tank, used-

(1) in the factory of the manufacturer of the final products' but does

not include anq equi7ment or

a\Pliance used in an office; or

(2) for Providing out?ut seNice:

"Rule 2. Definltlons.

In these rules, unless the contert othentise requires

(k) "input" means

(i)..........;
(ii),........;
Explanation 7.- ..........

Explanation 2.- Input
capital goods tuhich

Appea No 108/BVR/2017
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include goods used in the manufacture oJ

are further used in the factory of the

7 .2 Now, the core issue remains before me to be decided in the

present appeal is

whether the impugned goods on which CENVAT credit

taken/utilized used for foundation/ support of Capital Goods

or othen 'ise Or impugned goods covered within the ambit of

Input in view of the Explanation 2 of Rule 2(k) of the Cenvat

Credit Rules, 2004(Reproduced below).

a

manufacturer; but hqll not c ceme t Ies cha e

Centrdllu Tuisted Deform bar ICTDI or Thermo Mechanicallu
fredted bdr ITMTI and. other I used:fAr construction ot

fqctoru shed. buildina or lauino of foundation or making ol
strucares for suooortplegpttal ooods;"
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7 .3 I find that the appellant has contended that the impugned goods

were not used for foundation/ support for capital goods. Further in their

reply to the Show Cause Notice vide their letter dated' 6.4.20i6 it was

submitted before the Ad.judicating Authority that theg requlred

cooling bed and Kllan (Furnace) and tToortng of lron for their

rolltng mill for the moaement of hot rolled products dnd cooer of

rolling morchltues; 4 coollng bed and Kllan (Furnace) and JTooring

were p@rt of thelr plant, which utere requlred tor thelr production

l,e.hotrolledproductsandthesamel4]€fethebaslcnecessitg;

The C,L Rail wqs used for the mooement of hot rolled products in

theirfactory,TheM,S.Roundbars,M'S'flatso;ndM'S'Channel

were used ln maklng of the coollng bed for thelr ttntshed products

clndwereqlsousedfortnstatllngl)o;rlousuttlttgseroicesneeded

for operatlon o! machlne, ntcllchinery and Plant ln the Jactory'

Hence, the cooling bed wqs nothlng but thelr capltal goods'

7.4 From the department side, the adjudicating authority has

recorded the findings w.r.t. the above contention of the appellant at

para 11.5 wherein it is recorded that "I find that there is no any

evidence brought by the Noticee on record that they have not

utilized these goods for foundation/supPort of the capital goods"' ;

para 1 1.6 of the impugned order wherein it is recorded lhal " I Jind

that there ls no ong evidence brought bg the Noticee on record

that thqt theg haue utilized the impugned goods qs cqplt@l goods

qnd qccordlnglg, the credit qvq'iled qnd' utllized bg the Noticee

was not correct,"

7.5 I feel that as the main issue in question revolves around/ stuck

around the actual usage of impugned goods, merely saying that there

was no any evidence brought by the Noticee is not sufficient enough for

the departmental side to rebut the appellant contention but the

veracify of the contention of the appellant needs to checked on factual

basis.; their manufacturing process needs to be re-visit; their

application submitted r''"'hile taking Central Excise

Registration(Application submitted afteru'ards in case of any

amendments, if any) needs to be verified wherein the manufacturer

had to furnish details of their major input: re-visit the respective audit

fites, if the auditors might have brought any records in this regard or

Page No. I of 1 1
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$z-any other relevant records needs to be verified and then to draw the

conclusion. Further on the appellant side also merely submitting few

lines, rvithout an1' corroboratirre evidence, is not enough to conclude

anything but need to submit Iurther evidence in support of their

contention.

7.6 I find that the Hon'ble Supreme Court in the case of M/s Tata

Engineering & Locomotive Co. Ltd. Vs Collector of C.Ex. Pune [2006

(203) E.L.T. 360 (S.C.)l has passed the following observation.

"4. The Trlbunal with one llne concluded the matter aodinst

of the assessee that the goods were so used". The

not recorded a clear finding that the production u
caried out bg the assessee in the workshop situated utithin the

factory or that the goods tuere being used for repair or maintenance
-of 

thi machinery installed therein. Bg cryptic and non-speaking

ord,er, the Tnbunat has upheld the order passed by the

Commissioner by applging the ratio of the decision of the Larger

Bench in TISCO LTD. (supra) without recording a finding of fact that

the aooellqnt-assessee bg obseruing "whlle 7t is not the case
Tibunal has

as not being

the production carried out by the appellant tuas not in the uorkshop

situated uithin the factoru or that the goods produced by it LDere rLot

used for repair or manntenance of the machinery installed therein. It
is not suffl.clent ln a iudoment to qlue conc Iusions alone but it
is necesscru to olae reasons in suooort of the conclusions

arriued qt. The finding recorded bg the Tn

non-speaking, is set aside and the case

Tibunal for a fresh decisiot't bg a speaking

bunal, being cryptic and

is remitted back to the

order in accordance ttLith

latu after affording due opportunity to both the parties '"

7.7 In my vierv, the entire case needs reconsideration by the

adjudicating authoriq'. Accordingly, keeping all the other issues open, I

set aside the impugned order and remand the matter back to the

acliudicating authority to reconsider the issue afresh in view of my

observation at para 7.7 to 7.6 after lollowing the principles of natural

tustrce and pass a speaking order. Decision of remitting matter back to

the adjudicating authority is also supported by decision in the case of

Commissioner of Central Excise, Meerut-li Vs Honda Seil Pou'er

Products Ltd. reported at 2013(287\ E.L.T.353(Tri.-Dell uherein Hon'ble

Tibunat l7old. thot the Commissioner(Appeals) haue pouter to remand the matter

back to the oiqinal adjudicating ctutlroity euen after the amendment of section

35A(3) of the Central Excise Act, 1944. Appellant is also directed to co-

operate with the Adjudicating Authority by attending personal hearing

granted to them and submit documents they wish to rely upon.
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Dated .3.2018

tr'\ \

terms.

c. 3rfifr-m"t e.eRr d-$ 61 4+ 3Tfid mT AqzRr 3q-{t*-d aft* t G"qT drdT tt
8. The appeal liled by the appeliant stands disposed off in above

(rilff arq)

3{qr Hdrfrhrfi sfifcc I 3{ryd (3rftr)

\p

By Regd. Post A.D. /Speed Post

F.NO.V2l 108/BVR/2017

M/s. S. S. Industrler,
Survey No. 23 I 1,23 12,

Sihor-Ghanghali Road,

Village-Vadia,

Ta-1uka- Sihor, Ptn- 36 4240

Copy to:

1)

2l

3)

4)

s)

6)

7)

The Chief Commissioner, GST & Central Excrse' Ahmed abad Zone 
'

Ahmedabad.

The Commissioner (Appeals), Central Taxes, Rajkot'

The Commissioner, GST & Central Excise, Bhavnagar Commissionerate'

Bhavnagar.

The Assistant Commissioner, GST & Central Excise, Division" " " "
Bhavnagar.

The Superintendent, Range-..".., GST & Central Excise,

Division.......,Bhavnagar.

Guard Fi1e.

Guard File for O/o the Additional Director General (Audit),

Ahmedabad Zotal U nit, Ahmedabad.
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PERSONAL HEARING RECORD SHEET

1) Name of the appellant : M/s S. S. Industries, Bhavuagar.

2) Date& time of Hearing: 22.O2.2OLAl15.OO Hrs to 17.3O Hrs.

3) OIO No. & date: 3l/&rctse/D/16-17 dated 31.01.2017

4) Appeal Number: 108/8VR/2017

5) Appellant/Authorized Signatory Present during Personal hearing:

.A o

Sx 9 z-su W/*.lq CP" r-<

cf [X" $"^l^u-rt-e4 aL.^.b

q" 4r
q,--e 

6 {.,-=x *-Ar);. lr;-q

[--.irr""^^"o"'^-, ArL*,>, . k, f tt._6

,tt- t t
Ccn Sa-rl1 Cf\ aLJ: ,

.?"8.o{ e6,l k.

Sr.

No.

Name of the Appellant Name & Designation of the

Authorized Representative

Signature

1 M/s s. 9. Induetrier,
Bhavnegar

(.A Saziv t.l '\l; -"/ "e.? 
. a, I6iY
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Date:2210212018

Before the Commissioner (Appeals) & Additional
Director General of Audit,

Central Tax & Central Excise, Ahmedabad

Written Submission

Sub.: Appeal against Order-in-Original No.

31/Excise/D/16-17 dated 3110112017 passed by the

Assistant Commissioner, Central Excise ,City

Division, Bhavnagar, filed by M/s. S S lndustries,

Sihor.

Ref.: Letter F. No. V2l108/BVR12017 dated0110212019

Sir

1.0 We are thankful to your honour for granting us personal hearing

in the matter.

2.0 Our client has already filed the grounds of Appeal in the Appeal

Memorandum. On behalf of our client, we state and submit that

what is stated in the aforesaid Appeal Memorandum may kindly

be perused and the same is not repeated here for sake of

brevity.

3.0 On behalf of our client, we submit that Cl Rail, M. S. Round and

M. S. Channel, Angel, Flat constitute parts used in the

manufacture of capital goods that are further used in the factory

and are covered under the ambit of definition of input. On

behalf of our client, we further submit that the Board has further

clarified the scope of some of the clauses vide circular no.

94310412011-CX dated 2910412011, the credit of all goods used

in the factory is allowed except in so far as it is specifically

denied. The expression "no relationship whatsoever with the

manufacture of a final product" must be interpreted and applied

1
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strictly and not loosely. The expression is not in

synchronization with the definition of capital goods and if that

be the intention of the policy maker, the definition of capital

goods is rendered redundant accepting the provision of 50% of

the credit. lt has been clarified by the Board that the clause

does not include any goods used in or in relation to the

manufacture of final products whether directly or indirectly and

whether contained in the final product or not. Onlv credit of

ooods used in the factorv but havino absolutel v no relationshio

with the manufacture of final product is not allowed. Goods

such as furniture and stationary used in an office within the

factory are goods used in the factory and are used in relation to

the manufacturing business and hence the credit of same is

allowed. Therefore, the credit taken by our client on the goods

which are parts of the capital goods and used in the

manufacture of the final product within the factory.

4.0 We rely on the judgment of the Hon. Tribunal in the case of

Sakthi Sugar Ltd. Vs. Commissioner of Central Excise, Salem

reported in 2008 (227)ELT 107 (Chennai CESTAT).

5.0 Without prejudice to the above submission, we also submit that

the Show Cause Notice issued to our client is time barred and

subsequently impugned order is also void and bad in law.

There is no evidence or discussion in the Show Cause Notice

and subsequent in the impugned order regarding suppression

of facts by our client with intent to evade the Central Excise

duty. Therefore, extended period cannot be invoked and the

Show Cause Notice is time barred. We request your Honour to

give the speaking order on this issue if you are not allowing the

CENVAT credit and not considering the Show Cause Notice as

time barred.

6.0 There is no intention on the part from our client to defraud the

revenue or evade payment of duty. Hence, our client is not

2
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liable for penalty and the same is also not justifiable. Also, the

show cause notice was issued on the basis of Audit and there

was no mens rea noticeable from the record nor any

impeachable conduct in respect of the transaction, no penalty

could be levied.

7.0 Having regard to above submission, most respectfully, we pray

that, the impugned Order-in-Original may please be quashed

and set aside, as the same is contrary to the settled legal

position.

Thanking you

Yours faithfully,
For,SSM&Co.
Chartered Accountants
FRN: 129198W

CA Sariu Mehta
Partner
M. No: 106804
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