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:: ORDER IN APPEAL ::

M/s. Madhu Silica Pvt, Ltd., DU-IV, Plot No. 147, Vartej, Bhavnagar
(hereinaffer referred to as “the appeilant”) filed an appeal against the Order-In-
Original No. BHV-EXCUS-000-ADC-PV-003-16-17 dated 09.01.2017 (hereinafter
referred to as 'the impugned order’) passed by the Additional Commissioner,
Central Excise & Service Tax, Bhavnagar (hereinaffer referred lo as ‘the lower

adjudicating authority').

2 The brief facts of the case are that audit revealed that while setting up /
expansion of plant the appeliant availed Service Tax credit in respect of vanous
services as listed at Para 2 of the impugned order. It was alleged that as per the
definition of input service as provided under Rule 2(l) of Cenvat Credit Rules,
2004 (hereinafter referred lo as ‘the Rules'), as amended wef 01.04.2011,
Cenvat Credit in respect of Architect's Services, Port Services, Airport Services,
Commercial and Industrial Construction Services, Complex Construction
Services and Works Contracts Services were specifically excluded from Cenvat
credit if used for providing (i) Construction of a building or a civil structure or a
part thereof, and (ii) Laying of foundation or making of structures for support of
capital goods.

2.1 It was also alleged that the services of Outdoor Canteen for personal
consumpton of the employees were also ineligible input services for availment of
Cenvat credit.

2.2 Show Cause Notice was issued to the appellant, which was adjudicated
vide the impugned order whereby demand of Rs. 32,08,5683/- was confimmed
under Rule 14 of the Rules, read with Section 11(A)(5) of the Central Excise Act,
1944 (hereinafier refermed fo as "the Act "), along with interest under Rule 14 of
the Rules read with Section 11AA of the Act and penalty was imposed under
Rule 15(2) of the Rules read with Section 11AC of the Act

3. Being aggrieved with the impugned order, the appellant preferred the

3.1 The appellant contended that the lower adjudicating authority has wrongly
concluded that Canteen services were received for personal consumption of the
employees. that the credit cannot be denied on Canteen Service as the canteen
was situated within the factory premises; that the services for preparation of food

present appeal, inter alia, contending as under:

for in-house canteen cannot be considered as Outdoor caterer service that
gl NG S aT £
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4
Outdoor caterer always provide food at a place other than his own, where he

has to manage not even food but also utensils etc. for preparation of food,
utensils for eating, service table, water etc. whereas in the present case the
place of Canteen, furniture, dinning etc. were owned by the appellant and
therefore, the services provided in the canteen cannot be considered as outdoor
catering; that value of food per dish was mutually agreed upon by the appellant
and caterer; that the caterer issued invoices for the said services to the appellant
and the appellant had paid the said value along with service tax to the caterer,
that the appellant had not recovered service tax from the employees; that the
observation of the lower adjudicating authority is not correct as providing canteen
is a statutory requirement under the Factonies Act, 1948, for welfare of the
employees, hence, credit cannot be denied; that the lower adjudicating authority
has misinterpreted the decision of Hon'ble CESTAT in case of M/s. ICICI
Lombard General Insurance Company Limited reported as 2016 (42) STR 938
(Tri. Mumbai). under which the Hon'ble CESTAT has not denied credit of Service

fax on caniteen senvice.

32 The lower adjudicating authority has failed to justify disallowance of
Cenvat credit of service tax in respect of invoices listed at Para No. 1835, 186
and 18.7 of the impugned order, that copies of invoices at Serial. No. 51, 38, 61
were faken by the auditors of the Department.

33 The appellant submitted that the lower adjudicating authority has not
taken pains to examine Invoice No. HO0019 dated 11.05.2011 provided by them
while denying Cenvat credit of Rs. 1,23 600/- on the ground that the services
were the nature of site activities in spray drying plant and no other details have
been made available by the appellant.

-y

gy

34 The appellant submitted that the Cenvat credit of Service Tax paid s
admissible in respect of services used for Sidhamaha Chalisa Pujan and
Hanuman Jayanti Celebration in the factory premises at time of inauguration of
factory, which is preliminary requirement before commencement of production of
the finished goods.

3.5 Running Bill is a billing system in construction business and running bill is
issued only after completion of assignment and accordingly bills were issued
after 01.04.2011 for construction carried out before 01.04.2011 and hence, credit
is admissible o them.

Page Mo, 4 of 20
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5
3.5.1 The lower adjudicating authority wrongly denied credit of Rs.
B,17.023/- holding that the Construction service cannot be considered as job
work as invoices of the service providers stated that the service provided and
service fax paid on abated value; that service provider had done the job of
construction on the matenal supplied by the appellant and hence, credit is

admissible.

36 The lower adjudicating authority has also denied credit of Rs. 2,95 390/
and Rs. 4,30,084/- on the ground that the services of construction were provided
after 01.04.2011 and these services were excluded from the purview of input
service, whereas the appellant submitted that Construction of canteen building,
gate. office building, DG foundation work, set lying tank, compound wall work,
breaking of wall, color work, solid waste room, soak well tit work, glazed tiles
fitting etc. are related to their business only and they had supplied matenal to
the service provider and hence, Cenvat credit is admissible to them.

3.7 The lower adjudicating authority has denied credit of Rs. 4,202/- on the
ground that invoice was not produced by the appeilant, which appears to be
prejudiced as they provided service as per invoice submitted by them,

38 The denial of credit of Rs. 2,75,790/- and 1,83,911/- in respect of
services provided by Mis. Lalita Interior and M/s. Shehnath Gupta respectively
on the grounds that services were related to Construction is not correct as they
received service of interior for administration buliding and back office which are
part and requirement of their business and hence credit is admissible. *
v
39 The lower adjudicating authority denied credit on the ground of
non-submission of invoices by the appellant, whereas he was required to call for
the said invoices from them for verification and was also required to ascertain the
services from description shown in audit report. The appellant had submitted
copies of invoices along with this appeal memorandum, claiming that credit is
admissible.

310  In view of their above submissions, Cenvat credit is admissible to them
and interest and penalty are not mamntainable.

3.11  The department has not proved charge of suppression raised in the Show
Cause Notice and hence the extended period invoked in the Show Cause Notice
for raising demand is not sustainable. Further, the lower adjudicating authority

Pagm Mo & of 26
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B
has not discussed plea of limitation and hence, the impugned order deserves to

be set aside.

4 Personal hearing in the matter was attended by Shri R. R. Dave,
Consultant wherein he, inter alia. reiteraled the grounds of appeal. No one
appeared from the Department despite personal hearing notices issued to the

Commissionerate.

) | have carefully gone through the facts of the case, the impugned
order, the grounds of appeals, writlten and oral submissions made by the
appeliant. The issue to be decided in the instant appeal is whether the impugned
order denying Cenvat credit of Service Tax paid on vanous services is correct or
not in terms of Rule 2(1) of the Rules.

6. | find that Cenvat credit of Service Tax of Rs. 45.87,185/- was proposed to
be denied in the Show Cause Notice, whereas the lower adjudicating authority
vide the impugned order has dropped demand of Rs. 12 88 622/-, but confirmed
demand of Rs. 32,98.563/- and is contesting denial of Rs. 32 98,563/~ vide the

impugned order

8.1 The appellant has submitted that Cenvat credit of Service tax
availed as inputs serviice has been wrongly disallowed to them, inasmuch as
Purchase orders and relevant invoices indicate that they have not carried out any
civil construction or work in relation to foundation structures for support of capital
goods. | need to examine admissibility of Cenvat credit availed on basis of
invoices on merits. Let's examine purchase orders and description given in the
relevant scanned copy of the illustrative invoices / Bills etc. one by one to come

6.2 |find that Cenvat credit of Rs. 1,63.064/- on the services provided by Mis.
Shreesha Facility and Rs. 52, 342/- by Mis. R K, Caterers through canteen of
the appellant, which the appellant was under obligation to maintain under the
Factories Act, 1348, As per Agreement dated 15.06.2012 between the appellant
and M/s. R.K. Caterers, the latter has provided canteen facility to workers of the
factory of the appellant which was having direct nexus with manufacture of
finished goods. Similar is the case for the services provided by M/s. Shreesha
Facility. The denial of Cenvat credit in respect of bills issued by these two service
providers on the grounds that the appellant had not produced copies of invoices

to comect conclusion.

Page No 6ol 29
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of relevant period placing reliance on the decision of the Hon'ble CESTAT in the
case of Mis. ICIC] Lombard General Insurance Co. Ltd. reported as 2016 (42)

STR 938 (Tri-Mumbai) is not correct as it is contrary to the facts available in this

case. |llustrative scanned copy of billinvoices raised by M/s. R. K. Caterers is
reproduced below -

AT = -E
Jre.
A
’;‘ Bloch Na.d, R%e. 00, Now 3 Bioryed Bhd.

w BitNo. O Fianib Sitrch PV LB panr /T 2% ey
II E‘:.':' - "k g'._‘ - - - -Ill_"ﬂ 1# ¥ - N
[ fvsaal foumch £ Prawrh youidhal |65 82 n}---.*.-#.mi.m,
I et ] ﬁ.'.ﬁr‘, _"d“.'_;l‘h. ade J"Ihl

. _Lu - f"'.lul_. 1
Bl gL Frimeral s —f - .
! o e - .L'?:!:flli
1
| .
[ 42 584 o |
] i iglil!fﬂ i'l'_.l'l' Py ¥ | - .__'i
]
T - (37 Femwe o 53 fz:'j—'-
af gos ccild - Fruer)

CHE 4 SePpml j f gws LeW s S
0 L! o L
ey 1 n

T ToG-xatl
S RS 183
L.
s —Ee T ||
.2 Ll L
: ATl ou] keo oo] S — s
Hpsod Ap A

B i e e 2 oL SO

Sl A

T 2 I’% Far, R KeCaterers /!
B oty 7 oot

- W

6.2.1 Similarly, M/s. Shreesha Facility have also raised taxable bills on the

appellant for providing catering services. lllustrative scanned copy of billiinvoices
raised by M/s, Shreesha Facility is reproduced below -

Page No. 7 al 29
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6.22 The lower adjudicating authority has disallowed Cenvat credit of Service
Tax paid on the canteen services actually alleging outside catering, which are not
facts. The order of Hon'ble CESTAT in the case of M/s, ICICI Lombard General
Insurance Company Ltd. reported as 2016(42) STR 938 (Tri-Mum) relied upon
the lower adjudicating authority s not applicable in the present case. The
relevant para of the decision reads as under -

“B.0  Ax regards the Cenvar credit of the Service Tax paid on catering
services. the law is fairly setiled by a judgment af Hon'ble High Court of
Bombay in the case of Uliratech Cement (supra). The Hon'ble High
Court has categarically stated that Cenval credit can be availed on the
Service Tax paid on the portion which ix being paid by the caniven
contractor. The Hon'ble High Court has also held that Service Tax paid
on contribution or value of the canieen services enjoyed by the employees
will noi be avallable av Cenmvar credit. In_view of this, we hold thar
appellant is eligible 1o avail Cenvar credir o the extens of Service Tax
paid by the canteen contractor and is not eligible 1o avail Cenvar credis
of the Service Tax paid on the value of the services wilized by the
emplovees of the appellant. Lower authorities are directed o rework ous
the demand as per the fudgment of Hon'be High Cowrt of Bombay and
also recover interest al appropriate rate from the appeliant.

Papa Mo Baof 20
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6.2.3 Inthe present case, the services were not enjoyed by the employees of
the appeliant but inhouse canteen services had been provided by the appellant
through these service providers to the workers of the appellant in terms of the
Factories Act, 1948. It is also not the case of the Department that the contractors
had provided food outside factory premises or brought pre-prepared food in the
canteen, but they prepared food inside the canteen of the appellant situated
within the factory premises for serving to the workers in-house. | find that the
lower adjudicating authority has incorrectly applied the case law of M/s. ICICI
Lombard General Insurance Company Ltd. inasmuch as the service provided in
this case s not Outdoor Catening meant for personal use or consumption of any
employee but was meant for Canteen services to provide food in the Canteen of
the appellant for all workers of the factory. | am therefore, of the view that the
appellant has availed services of M/s, R. K. Caterers to provide canteen facility to
their factory workers/staff, which is mandatorily required under the provisions of
the Factories Act, 1948. |, therefore, hold that the Cenvat credit of Rs.1,63,064/-,
is admissible to the Appellant.

624 Similarly, in the case of M/s. Shreesha Facility, Surat the Cenvat
credit of Rs. 52 .342/- has been availed. The appellant submitted invoices rarsed
by M/s. Shreesha Facility. and from scanned copy of invoice reproduced above,
it is seen that they have provided canteen service to the appellant. |, therefore,
find that Cenvat credit of Rs. 52,342/- is also admissible to the appellant as per

law,

B ANE
-

6.3 lllustrative scanned copy of billfinvoice in respect of Mis. U, T. Associates
indicates descnption of service as various mechanical jobs undertaken and
executed as per measurement and abstract attached as below -
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68.3.1 Work Order No. MSPL/J-250v81/2010-11 dated 15.10.2010 submitted by
the appellant indicates scope of designated labour work as fabrication and
erection of Sub-section 321 Hot Air Duct and its accessories for CFHAG for
Project J-250 etc. The description provided in the invoices, do not indicate any
Civil Construction Services. Therefore, relevant invoice, as well as work order
establish that the services provided by the service provider do not fall under the
exclusion clause in any manner and therefore Cenvat credit of Rs. 2,51,487/- in
respect of invoices/bills issued by the M/s. U. T. Associates do not seem to be hit
by mischief of the exclusion clause of Rule 2(l) of the Rules.

6.4 |llustrative scanned copy of bill/invoices in respect of M/s. Mojj Enigeering

System Ltd., Pune indicates description of service as Site activities on their
spray drying Plant as below -
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Work Order No  MSPL/J-250/SDI013/2008-10 dated 25.12.2000
submitted by the appellant indicates scope of work as Design, Engineering,
Fabrication, Erection and validation and commissioning of 7500 kg/hr water
evaporation capacity spray dryer plant for precipitated silica. The description
provided in the invoices, also do not indicate any Civil Construction Services.
Therefore, invoice read with work order establish that the services provided by
the service provider do not fall under the exclusion clause and therefore, Cenvat
credit of Rs. 123600/ in respect of invoiceshills issued by M/s. Moj
Engineering System Ltd. does not seem to be hit by mischief of the exclusion
clause of Rule 2(I) of the Rules

!

WP

6.5 llustrative scanned copy of bill of M/s. Mahavir Mandap Service
indicating descrniption of service as water proof tent as below -
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6.5.1 In respect of this bill, no Work Order has been provided by the appellant,
and from the description shown in the invoice dated 02.08.2011 it is seen that
Mfs. Mahavir Mandap Service has provided items for conducting some social
function, which has no relation with fabrication of plant and machineries and

hence Cenvat credit of Rs. 4 604/- s not available to the appellant as held by the
lower adjudicating authority.

66 llustrative scanned copy of Bill of M/s, Jinesh Doshi and Associate
indicates description of service as excavation, masonry work etc. as below -
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Work Order No. MSPLJ-250WO/Admin Bidg/061/2010-11  dated

30.08.2010 submitted by the appellant also clearly indicates that it is for providing
of Civil Construction work such as Brick and Internal plaster work and hence,
Cenvat credit of Rs. 92 .008/- is not available o the appellant as held by the lower
adjudicating authority.
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6.7 lllustrative scanned copy of bill of M/s. Desai Construction Pvt. Lid.

indicating description is as below -
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6.7.1 Scanned copy of Work Order No. MSPLAWO/J-250/DCPL/022/2008-10
dated 30.01.2010 submitted by the appellant is as under -
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MADHU SILICA PVT. LTD.
lc '.f"l'lllu!-r. ol Precipimisd Rilicas ﬁ
Rl D% Pt ar g

0T W Peaage - e o Tl i
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'-|-l-rl-'l|-pu_“-|-1-:|"-. R Rk LG - SRR R L et

WORK QRDER

Ref: MSPL/WO/J-250/0CPL /022, 2009-
Dite: 30™ January' 2010, d "

Desal Construction Pt Lid.,
‘Construction House',

Opp. Kew GIDC, N.H. Na - &,
Gandiay - 334 035,

estrict - Valsad.

Tk Fan: D263 - 304000,
Celi: 093TETINA2T,

Subject: Work Order for the Construction af Factory Bullding far our
proposed precipitated Siica plant at Varte], Bhawnagar.
Reference;

* Our Civi Tender No AEPPL/MADHU/CIVIL-GG1 floated by our
consubtant M/s Archivista Engineering Prajects Put Ltd {AEPPL].

= Your final offer for the above work via E-Mail dated 14/12/09
with flat & % discount on all item rates submitbed,

= M.0.M, held at Bhavnagar dated 22.12.09 betwesn MSPL, AEPPL
and Mys DCPL

# Our Agresment and Secrecy Documents sent to vou vin E-Mail
doted 30/12/09 and your acknowhedge of receipt of e above
via E-Mall dated 30.12.09

* Our LD dated 11/01,/2010.

s Your acceptance of our LOI vide letter DCPL / HO [ PRC f i1
dated 13/01/2010.

Kind Attention; Shri Mahendra B Desal

With reference to above we are now please bo award the wark for the
on of Factory Bullding for our proposed Precipitated Silica

Plant at Vartej, Bhavnagar on to you as per terms and conditions

Mmentioned in the above referred Tender Document and Agresments,

672 The abowe Work order dated 20.01.2010 clearly indicates that the
services are nature for providing of Civil Construction work for factory building,
and hence, Cenvat credit of Rs. 8,70,023/- is not available as correctly held by
the lower adjudicating authority.

Paga No. 150f 28



6.8
service provided as below -

The scanned copy of bill of Mis, Jay Parekh

16
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Jay Parekh
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tel. (1) 3514304 [F] 2573473 + Cal FA26262718
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Appeal Mo VHSIEVRZINT

indicates description of

M-Iv
r'TL

=

To.
Madhy Silkea Pyt L,
GIDE Varisj
Bhavnagar

TAX INVOICE

~_
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681 Work Order No.

MSPLAWO/J-250/056/2010-11
submitted by the appellant clearly establishes that the services are for providing
Civil Construction work of canteen building, and hence, Cenvat credit of Rs.
2,895,390/ is not available as services received fall under the exclusion clause
under Rule 2(1) of the Rules as held by the lower adjudicating authority.

'ﬁ\-“"‘ri
-

dated 10.08.2010
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6.8 The scanned copy of bill of Mis. Maitree Construction Co., Bhavnagar

indicates descnption of the services provided as below -
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6.9.1 The appellant has not submitted any work order but description in the
invoices, clearly establish that the services provided by M/s. Maitree Construction
Co. are for civil work pertaining to the erection of roofing sheet for parking shed,
which falls under the exciusion clause and therefore, Cenvat credit of Rs.
4,30,084/- is not available under Rule 2{1) of the Rules.
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6.10 The scanned copy of bill of Mis. King Engineers, Vadodara

description of the services provided as below -
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L ORRERMLNOCE oy

indicates

8.10.1 Work Order No. MSPL/DU-IVI100/2011-12 dated 09.01.2012 and
the above scanned invoice submitted by the appellant clearly establish that the
services are Civil Construction work for commercial and industrial construction,
and hence, Cenvat credit of Rs. 8,330/ is not available as the services fall under
the exclusion clause under Rule 2{) of the Rules as held by the lower

adjudicating authority.
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The scanned copy of bill of Mis. Top India Elevator, Rajkot indicates

description of the service provided as below :-

-TOP INDIA ELEVATOR
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6.11.1

Work Order No. MSPL/J-250/808/2011-12 dated 15.04. 2011 and the

above scanned invoice submitted by the appellant clearly indicate that the
services are for providing of Lift Maintenance and Service Charges, which has

no relation with fabrication of maintenance of plant and machineries and hence,
Cenvat credit of Rs. 4 202/- is not avallable as services received fall under the
exclusion clause ofRule 2(l) of the Rules as held by the lower adjudicating

authonty
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6.12 The scanned copy of bill of M/s. Lalita Interior, Vadodara indicates

description of service provided as below -
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6121 Scanned copy of Work Order No. MSPL/PROJ-250/169/2011-12
dated 25.02 2011 is also reproduced as under -

k
o] W _I.
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WORK QRDER
W.0. NO
:leul'nm-:u.m”“,u
TO DATE : 25.02, 3014,
M/S LALITA INTERIORS

228, GUJARAT MOUSING
SUBHNAPURA vm%ﬁ?mmm

Kind Attention : ANOPARAMBHAT

Sulb = Wigerk DrdHI‘anl.rm-l'tm Wm.ﬁt Dur She Admin mr
Diear Sir,

With reference to above, we are plaased to placed to release work order for the above suliject.

EEFIE RATE INRS | FRATE W R3

SR .ND
PER R.FT
1 FARTITIONS
FLILL PAR BETRAIGHT TYPE] 150
ALSE C
] 184
1 mﬁmuﬂ CURVED TYPE)
[OPTOTALSE CELNG
|
3 [HALF AT FARTITION FOR 3
I5 ABLE AMD OTHERS
4 Emﬁ_mm L]
N PATTA CEILING 110
ﬂ—‘@mmemm P -

s P WAl
6.12.2 The scanned copy of invoice and work order submitted by the appellant &
clearly establish that the services are for partitioning of office and false wooden
ceiling in the office, which has no relation with fabrication of machineries in any
manner. Hence, Cenvat credit of Rs. 2,75,790/- 1s not available as the services
fall under the exclusion clause under Rule 2(l) of the Rules as held by the lower

adjudicating authority.
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6.13 The scanned copy of bill of M/s. Sheshnath Gupta, Bhavnagar indicates

description of service provided as below :-
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6.131 Work Order No. MSPL/DU-IVI132/2011-12 dated 20.02.2012 and

the above scanned invoice submitted by the appellant clearly indicate that the
services were for providing of painting and water proofing work, which has no
relation with plant and machineries and hence, Cenvat credit of Rs. 1.93,811/- is
not available as these services fall under the exclusion clause of Rule 2(l) of the
Rules as held by the lower adjudicating authority.
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6.14 Scanned copy of bill of Mis. Bhoomi Enterprise indicates
descrption of work done as excavation charges with JCB machine as below -
Ma SEMTRIOR Do 1-F0d 1] ;
JCB / Gurting B S i A it o, Pl
il Encirvarmer [JOI) Darsar
Bhoomi Enterprise s
Conpractios d Earifesrh
w_adley Gilicel Rk LAd. e —OE
Vingel . Gheumuguor 200 oma: 20-0%°1
~ Ton Arrsunt
Sr. “HT‘ Date Descrigtion Quantityl Rate | R, Ps
e |
S 5 5451? 2% 163400
Exoo vt C‘.L.'.Iuﬁg:fn ul. 50 r
Heors  |fler
tovth oc® mc,f'd-ng pouar|
S
6.14.1 The appellant did not submit copy of work order with M/s. Bhoomi

Enterprise but the description of work indicates the activities carried out by them
are excavation with JCBfoundation work, which is nothing but civil work and
therefore, Cenvat credit of Rs. 5,289/- in respect of Bills issued by M/s. Bhoomi
Enterprise fall under the exclusion clause of Rule 2{l) of the Rules and Cenvat
credit is not available to the appellant
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615 The scanned copy of bil of M/s. Steelart Engineering Pwt Lid.,
Ahmedabad indicates description of service provided as below -
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6.15.1 Purchase Order No, MSPL/DU-IV/860/2012-13 dated 08.11.2012
and the scanned invoice submitted by the appellant clearly indicate that the
services have been used for fabrication of M.5. Melter and important machinery
used for the manufacturing proves of their final product and hence, Cenvat credit
of Rs. 1,01.213/- is available under Rule 2(I) of the Rules.
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6.16 Scanned copy of Tax Invoice of M/s. The Dynamics Outdoor
Solutions indicates description of work done as below -
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g8.16.1 The appellant did not submit copy of any work order given to M/s.

The Dynamics Outdoor Solutions but the description of work on above Tax
Invoice indicates the services provided are Stall erection and fabrication of venue
which has no relation with the manufacture of final product and is a kind of
temporary civil construction work and therefore, Cenval credit of Bs. 31,2715 is
not available to the appellant as services fall under the exclusion clause of Rule
2(l) of the Rules.
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6.17 The scanned copy of bill of M/s. Gujarat Industrial Development
Corporation, Bhavnagar as below -
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6171 On geing through above bill, it is seen that M/s. GIDC has charged

for ‘Infrastructure Upgradation Fund' which has nothing to do with the
fabrication of plant and machineries and maintenance thereof and therefore,

Cenval credit of Rs. 24,501/ has nghtly been rejected by the lower adjudicating
authonity in respect of this bill

6.18 Copy of bill has not been provided by the appellant, however Scanned
copy of Work order of M/s. Shrnipad Conchem Pwvt Ltd., Surat indicates
description of work as below
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6.18 The appellant did not submit copy of any bills or invoices raised by
M/s. Shripad Conchem Pvi. Ltd., Surat but the description of work indicated in
the Work Order No. MSPL/J-250/1427/2012-13 dated 07.04 2012 reveals that
activities carried out by them pertain to waterproofing, priming coal, base coat,
mortar mixing, sealing of external and internal aluminum window frame etc. and
is a kind of temporary civil construction and therefore, Cenvat credit of Rs.
26,248/~ in respect of services provided by M/s. Shripad Conchem Pwt. Ltd.,
Surat fall under the exclusion clause and Cenvat credit is not available to the
appellant.

7 In view of above findings Cenval credit of Service Tax paid on the
invoices/Bills of M/s. Mahavir Mandap Service (Rs. 4.8604/-), M/s. Jinesh Doshi
and Associate (Rs. 92,008/-), M/s. Desai Construction Pvt. Lid. (Rs. 8,70,023/-),
M/s. Jay Parekh (Rs. 2,95 380.), Mfs. Maitree Construction Co., (Rs. 4,30,094/.),
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Mis. King Engineers (Rs. 9,330/-), M/s. Top India Elevator (Rs. 4,202/-), M/s
Lalita Interior (Rs. 2.75.790/-); M/s. Sheshnath Gupta (Rs. 1.83.911/); Mis.
Bhoomi Enterprise (Rs. 6.240/-), Mfs. Dynamics Outdoor Solutions (Rs. 31.271/-
). Mis. Gujarat Industrial Development Corporation, Bhavnagar (Rs. 24.501/-)
and M/s. Shripad Conchem Pvit Lid., Surat (Rs. 26,248/-) totaling to Rs,
2263612/~ has been correctly denied by the lower adjudicating authonty,
Accordingly, | hold that Cenvat credit of Rs. 22 52,661/- is not admissible to the
appellant, which should be paid by them along with interest as per Rule 14 of the
Rules read with Section 11AA of the Act.

7.1 | allow Cenvat credit of Service Tax paid on the services provided as per
invoices/bills of M/s. R. K. Caterers (Rs. 1,63,064/-), Mis. Shreesha Facility (Rs.
52.342/-), Mis. UT Associates (Rs. 5,94, 732/-), M/s. Mojj Engineering System
Ltd. (Rs. 1,23.600/-) and M/s. Steelart Engineering Pvi. Ltd. (Rs. 1,01.213/)
totaling to Rs. 10.34,851/- and no interest is payable on these amounts.

8. The appellant contention is that they were regulariy filing monthly returns
and therefore, the demand is time-barred, | find that merely by filing monthly
returns, the facts are not declared to the Department. The appellant was required
to inform full details, as they have submitted facts during appeal proceedings,
when the Department asked them to submit the details. Having not done so at
the assessment stage. | am not inclined to accept the plea of the appellant that
the demand due to wrong availment of Cenvat credit is time barred, 2 Yk
- -
] As regards penalty, | find that out of Rs. 45,87,185/- of credit proposed to
be denied by Show Cause Notice, the lower adjudicating authority allowed
Cenvat credit of Rs. 12 B8 622/- and denied credit of Rs.32 98 ,563/- only whereas
credit of Rs. 10,34 951/- is further allowed in present appeal proceedings and
credit of Rs. 22,52 661/- has been denied, All these transactions have been
recorded by the appellant in their books of accounts. | also find that availment of
Cenvat credit on various services were denied vide amendment in Cenvat Credit
Rules, w.eaf 0104 2011 whereas the appellant present case involves availment
of Cenvat credit during the period from April, 2011 onwards when there was no
clarity in the minds of the departmental officers and also of the appellant There
are many judgments of the Hon'ble CESTAT [/ High Courts allowing Cenvat
Credit on the services having direct or indirect relation in the manufacture of final
products. Hence, this is a case not calling for imposition of penalty under Rule
15(2) of the Rules and/or under Section 11AC of the Act and thus, | setl aside
penalty imposed on the appellant under Rule 15(2) of the Rules read with
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Section 11AC of the Act. .-Lyz{"

9. yiEEar @ gor A1 71 FOE & TR IET i ¥ S A
£l
9. The appeal filed by the appellant is disposed off in above terms.

L A
g o \.-.-".

(FHAR Hei)
srgEa (Fdew)
R.P.AD.
To
|::I.whladhu Silica Pvt. Ltd., R oy RRE s
' Plot No. 147, amAcs, |
Vartej, DU-IV,

|Ehn\rn:gar—3'ﬂ4 060. o o e |

| HIG=91T - &Y oke. |

Copy for information and necessary action to :-

1. The Chief Commissioner, GST & Central Excise. Ahmedabad Zone,
Ahmedabad for his kind information.

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,

Bhavnagar

The Additional Commissioner, GST & Central Excise Division, Bhavnagar

The Assistant Commissioner, GST & Central Excise, Bhavnagar

Guard File.

b
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