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Arising out of above menttoned OIO issued by Adcirtional/JoinyDepuly/Assislanl Commissioner. CenlraL Excise / Service Tax.

Rajkoi / Jamnagar / Gandhidham :

3[+td-dt & cffi 6r ar-4 qd' qdl /Name&Address of the Appellants & Respondent :-

M/s Madhu Silica P. Ltd. DU-IV. Plot No. 147. VaLtej Bhavnagar. .

F{. 3rrte(3lt'ro A eqera +l* .qFd ffitua =rtfi F f(l.{{d crtJ4rn / crE6'vr 6 llffqr rfi-f, aI{{ fl €.+?l t /

Any person aqqrieved by thrs Order-in Appeal ma) llle an;ppeal to lhe approprate authority in lhe iollowrng way.

gt$ ?tia +dq nrra rr+ "tj rdrnr +d'7aa ,lrsfu{rsr ; qr, .}d--r 6;.lz j-t rE ,l_ra-JF YJ.i +-'-ril i56 -
na+a qs ld-.? lr'nft{ff.- ggd sT rrT 86 - }iirr ri-6trii- ,m *' r qai a t

Appeat to Cusloms, Excise & Servce Iax Appellale Tribunal under Seclion 358 of CEA 194,1 / Under Secton 86 of lhe

Trldnce Acl 1q94 ar apoeal I'es lo'

{,fl-6TuT {fli6d t sFl;1rd xxit {rfi dqr ?,F6. tdq 3arza 1.6 t.a +als{ vfiilrq ;qqft6{',r Ar fir}s fi6, *ta aci+ a
2, vr *^ q{H. at if€a. +f ff qrfi qt& tt- -

The special bench o{ Cuslofits, Excise & Service Tax Appellale Tribunal of Wesl Block No. 2. R.K Puram. New Delhi in al

mallers 'elalrng to classrlrca'rol a']d aluatior

Jqrl{a qfritrd 1(d) 4 6ra r -$n r t.-T "! F}n ]Idri dla ?, 4 Farq lE< 9le -'- 'rd_F/ t'fr -qIr tfd
rFraa, fl,rFEp 8r}-r'+t-r dffi .E aqra" ,.'-t vrn -FFe.ara' scoo'l' rn fi .'* zrf. r,

To the Wesl regional bench of Cusloms. Excise & Service Tax Appellate Tribuna (CESTAT) al. 2"'Floot, Bhaumah tshawan

AsaBa Ahrnedabad 380016 in case of appeals olher lhan as meniioned in para' l(a) above

inirJE "q'rqrfuc:rq 4 $n.8l J{.ifd !-ada q-rF d] e- fii-tr j.q?, tra ni:, ?'5p-l+ :i,tl J_ ?E? tj + 'c;1? ?t* ' ?'
4q Tfi EAJ q:. al qfupCr i-ir +.-tr,!-. tdF p a;, i +p..+ qF a.{'r r/ r:T? )- r;'i ;Eir "F il;
.ti'{ aalqr Trqr fllaT. {!r, 5 re qr 5gd 6r. 5 aI€ Fgg qi 50 drg rc(. -s ]1rrrl 50 dlg rc,T €'3.tr}6 t al Ffr?r 1,000/

.qi 5.000i- rdt:rqdr to,oooi- rqi 6r Fr.Jlta q=fl ?Fn ti q1- Edra dti i;'qlf'a,f"4 *r elaaa ffirr ]draa
-qrqfiffi *t qngl * sdr;6 {G-a.r{ + ar, + ffi efi s*Br6 ai* + +s aflI ortr rcrf+a *+ frqe &-m t+qr srar aii.r
+iEfud arqd 6T :]-rrara. ts fi rs rnsr ii drar flfi\'-6r {iiitfd gffiq arqrR:-+{!r 6t rner fP,+r a prm rragt 1rr :,ri'1 *
ifu yrdza qr *-wr 500/- Tc(' 6r Fnrtfta irEE aqr F{;If din il

The appeal to the Appellale Tribunal shall be frled rn quadruplicate rn form EA'3 I as prescribed under Rule 6 of Ceilral
Excise (Appeal) Rutes. 2001 and shali be accompanied agarnst one which at leasl should be accompanred by a fee of Rs

1,OO0l Rs.50001, Rs.10,000/ where amount of duly demand./inieresi/penalty/refund is upto 5 Lac 5 Lac lo 50 Lac ancj

above 50 Lac respeclively in the lorm of crossed bank dral1 in favour of Asst Reglstrar of branch of any norninated oubhc

sector bank of the place where lhe bench o, any nomlnaled public seclor bank of lhe place where lhe bench of the Tribunal

is siluated. Application made for grant of stay shall be accompanied by a fee ol Rs. 500/_

Jrdtdtq ;qrqrFl6{oT + sr{qr 3dl , fi.d xEffqq. 1994 *r L'ru s6(1) + rif,i? t-flF{ Grqrdrdl 1994. t F{n 9(1) + aFa

fflr!ftf, cq, S.r 5I qE qfui i $T flii,fr rq tq* F]:r f;5 3na?r * tri< rr{rfr fi 4dr dr tsfi qia srq t +i,{.'a s-i
(5rri t (.s cfi qffrFrd €tfi arBq 3ii arA t Fs d +s -'+ c1t t €l1r, ?6r td]qr fi Fi..r ;qrs St aiar lit{ darqr 7r{r

qC[frr. dc( 5 afl€ qT tf,n FF 5 dlq rq( qr 50 aI@ rcr a+ v?rdl 50 Elrq rcq t 3,'ft6 t dl 6n_ar. 1.000i lqt 5,0001

&q xrr4r tO.OOOi irq f ?tr': 'p e &; srr r{ra t irlrn.,,.4 a },?irP E{lt= rrii-n 
" 
rI{ r-r-ro J],ra{ 4

qars+ ri}Fcr * arF t fiEdt at qd# lla 6 d6 .,dr4 ,it r@fi? q-* frqc ry,] Bq] srar q iq $dfua n'Tz 4T A?Iara.
*i 8r ss ensr i ddT !rf8\' -dr iilila Jqiftq ;qrqnrflnr 6t rnur R:ra e I Errrfr JTeer (€l 3i1$ + iil vriea-q* t erq
5oot {cq fl ftnft-d ei.6 nFf 4'lar eFr. l/

The appeal under sub sectron (l) of Secton 86 of lhe Finance Acl, 1994 lo ihe Appellale T bunal Shall be iiled in

quadruplicale in Form ST.5 as piescribed under Rule 9(1) o{ the Servrce Tax Rules. 1994. and Shall be accompanre(. by a

copy of the order appealed againsl (one o{ which shall be cerlified copy) and should be accompanied by a fees of Rs

1000/- where the amounl of service tax & interest demanded & penally levied of Rs. 5 Lakhs or less Rs.5000/ where the

amount of servrce tax & rnteresl demanded & penalty levied is more lhan five lakhs bul nol exceeding Rs. Fifly Lakhs

Rs.10.0001 where lhe amount of service tax I interesl demanded & penally levied rs more than frfly Lakhs rupees in the

form of crossed bank draft in favour of lhe Assrslanl Regrstrar of llre bench of nominaled Pubiic Sector Bank of lhe place

where the bench ot Tribunal is srlualed. / Applicalon made lor grani ol slay shall be accompanied by a fee oi Rs.5001.
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(i) fa.a 3'ftift14-, ]994 ar rrRl 86 *I Jq'tjRr3]l (2) lld (2A) + ]iaJtd # &:rdi 34-6 i-di6{ Frq.F-dld} 1994, t fi.{ff 9(2) r.4

'' 9(2A) * rea Rtnfra sci s r -7 f, 6I dr {+nt rrE 
'q} 

€'I?r vqqa' 
-}drq 

*sr< rrg lrzrdl 3JIq{d (3rfi-d] #&q t'qre qa+

-*n'*1to"rnan A ciaai n-", +-t (rni t .* cft e*r6l-d ili' u,-F6'9 li' :n5+a rom E-d*-6 lir y4a IY ry-* fAm

-sra r5r a-amr. +i Jd-&q ;Tl?r,fufiroT +l 3{rida aJ 6ai qr fi&r i:i ari l{ra?r fr qli 31i q,r?r fr {Ifrt;T F'dl il"ll' I /

The ap"peal under sub section (2) and (2A) of lhe section 86 lhe Finance Act 1994. shall be iiled in For ST7 as prescribed

under Rule I \2) & gl2\) of lhe setuice Tax Rules. 1994 and shall be accompanied by a copy oi order of comi,issroner

Cenlral Excise or Commissioner. Centrat Excise (Appeals) (one of which shall be a cerlified copy) and copy of ihe order

passed by lhe Commissioner authonzrng ihe Assistant Ccmmissioner or Depuiy Commissioner of Central Excise/ Servlce Tax

lo file the appeal before the Appellale Tribunal.

/ii) Sdr er6. adlq r.clq ?rfr I.d tdr6{ sffiq lTfufllT (Nac) * cli'3i'fui t 8rff& d #flq 5fl1a ?16.rFiATrs 1944 *l
,n1r :ics + rflta o h ffiq stuF-{q, 1994 6r r,'I{r 83 * riT+d €dr6{ +t }{r dFl fi'* t. a€ 3ni?r + cft }trrq
E3-FJ!I 

"S l-ftq 6rd FFs lnr_e ,:+,r8al F ffrx + 10 q?era iloo.,. ra q4 -d Ta_-= fff' l 5l fFral ra s+" gptet

ffi I Er rrrarfi ^Fm -'r ag*"? EE qrr e .E4r rm't- r'IF.rJ ]'d-s-a }{ ''rf,* zT 5& Fc(- t !'iIq F -l
" #dlq s.srE lFE,.{ dqrsr * SrdJra ffFT Bq at'?16"'i E7;{ ?ITftf, f

(D tnrr 11 fr * JiTrtd {6n
(ii) f{n "rm 

fi ift a* ?Tird riil
(iii) #. -4r G-{sl<A + fi{s 6 * 3ririh aq rFfl
- siri qd fu gs irRr * erBlrld fiFdtq ({i. 2) 3{ftfi{e 2014 * 3fle{ n qi GF* $Htq srtrI+r1l * sn8{ ftalnrfrd'

erm r# ,ra lrqim sI aq afi dn/
For an appeal to be fileri before the CESTAT. under Section 35F of the Cenral Excise Acl. 1944 which is also made

applicable to Service Tar under Section 83 oi the Finance Aci. 1994. an appeal againsl this order shall lie before lhe Tribunal

on payment of 1Oo/. oi the duty demanded where duty or duty and penalty are in dispule. or penally, where penalty alone is in

dispule, provided lhe amounl oI pre deposil payable would be subjecl lo a ceiling of Rs' 10 Crores

Under Central Excise and Service Tax Duly Dernanded" shall nclude :

(i) amounl delermined under Section ll Dl

(ii) amounl of etrcneous Cenvat Credit taken:

(iii) anount payable under RuLe 6 of lhe Cenval Credit Rules

- provided further that the provisions ol this Seclion shall nol apply to lhe slay applicalion and appeals pending before

any appellale authority prior to the commencemenl of the Finance (No.2) Act, 2014

$r.B qa6E +i vatsIgr 3lrldia, :

((-) Revis'on aoDlic;tion to Government of lndia:

;;; H'ffi;-",ftqr-F#'ua rrrar p Ffio t;qa e:a r$?ap r99r f trr J5r r 4 q?rF c'-& a r-'ft ''E'

!6| ,* 
"+q= 

. fdltror .ra-da {69 ?=, "-1r'{ rrm ?i.,l ,r-!,'l F?, ,Fda frq a'aa rra FIf. -q te"ii- 1u00' at

B-ar fier srfF / -

A revision application lies to the Under Secrelary to lhe Government of lndia. Revision Application Llnit, I'linistry of Finance

Departmenl oi Revenue. 4lh Floor, Jeevan Deep Euilding. Padiameni Street, New Delhi'110001. under Section 35EE of the

CEA 1944 in respect of the following case. govemed by first proviso lo sub seclion (1) of Section_358 ibid:

. q12 fird + Ei+ir .IqrgrA + rrFd F. nFr ffirn rE !_' rF gl ?F F76Et; !l5l-- v e']Ti;;; - d'r-- Ei ]ot-I il;! &':EA {
"' fur faf re argp"nE i fi) 8rlT nF qrTi.sa E epra r t'i 3G-r 7r' r,l ers-El F F,tdaqrsrq*e-7rF ?6 Trsi r

F.f e{ir ra ,{ F]?i ;.nsla Fr} , /

ln case oi iny loss of g-oods, where the loss occurs in transil from a tactory lo a warehouse or 10 anolher factory or from one

warehouse to anolher during the course of processing of ihe goods in a warehouse or t slorage whether in a faclory or in a

warehouse

/ii\ srTla 6 dtE{ fi+l nE{ qr e.'tr + fui" +l rd ffi * GF?iq * q 
-rr{d aiii 4rE q{ srfi 4l }*fiq 

'.!nE 
l]"a + g. lftic) +

,# , ,,r ,n- a-d?r Eitr ft<r eF F ?rr: tr rrJt i /

ln case of rebate of duly ot exaise on goods exporlerl lo any counlry or territory outside lndra of on excisable matelial used n

the manufacture o{ lhe goods which ar€ exporled lo any country or lerrilory oulside lndla.

liiil qli 37std srFa fi el4ari- BT. R-dr sfld + r.fl, iqra sl $.ra 4l ff]? fua f+ql rrqr t /

ln case of 
-qoods 

e;poned outsrde lndia expori lo Nepal or Bhutan, wilhout paymeni of duly

,n,r {FD{c ta6e } siqrAa gIae}rr7Farr- .f {S& a&r Zp rrfu?rp E i{ar ?1il;7 srdtrral 4 rrFd F:-u & rrEia {- n',

irar' + ooo. 1n{far * i-am ft== ,{ftFrff ,s :i. tggg & r.r-rr 109 e- deT ?s] f\ rlq =rts€ }a? r}r:fl?'il r q a-z F
qrftF tuo ;rt *u
Credit of any duly allowed to be ulilized towards paymenl of excrse duty on final producls under the provisions of lhis Acl or

the Rules made there under such order ls passed by the Commissioner (Appeals) on or afier the dale appointed under Sec.

109 of the Finance (No.2) Act. 1998

/w\ Jqrr: rlr.rda -t { sft-r cq- Fa.rr TA.8 a !_ a. 4;i'z trza ?F? lmTI/ ?tFlTar.,/001 r _arfl I :E firF ia?i}"d i
lp yzet +.qrsq aJF? d Ern S -rJI arf:- 'qrn ua{a'r-.{u ,Il J{rAr_ a rrd1-r }nae,ff d oF_tr Tr=tF & Tf
Erf6(| sr?r €t A;frq r.cia q6 3rfufr'{s. 1944 4T fi{r 35-EE + aaa Alift-f, ?tF tr }rdr4"JJ + €re'q * dl{ q{ TR'6 6T c1a

r#sid+qrii,r , '
The above applicalion shall be made rn duphcaie in Form No EA-8 as specified under Rule. I oi Cenlral Excise (Appeals)

Rules, 2001 wiihin 3 monlhs from the date on which the order soughl lo be appealed against is communicated and shall be

accompanied by hvo copres each of lhe OiO and OrdeFln Appeal. h should aiso be accompanied by a copy oi TR'6 Challan

evidencinq paymenl of pres.ribed fee as prescflbed under Section 35'EE of CEA. 1944. under l\4ajor Head of Account.

lvi\ q i+eTr 3raz7 + FlJ ]}FRfuF AuTrrc aF tr -dErr F T;- E_4-
i6 gara ra_s !:F FTEI tqs ,r ,r, {F A :_ \q5 200/- r ar:rae F&{ "r rh qft TiFta rtg '? -o cqd L? a i ;
d-a tooo -l $r fizrara fu-qr an-c' l

The revision application shall be accompanred by a fee oi Rs 200/ where ihe amoulrl involved in Rupees One Lac or less

and Rs 10001 where the amouni nvolved rs more lhan Rupees One Lac.

/nr sA g.€ ,rrdrr F iFg rd ]rrd,e - r.I,E:r ? T r:r? p- lrer + tn eia 4lr4art. r!qE1 ar E'FrI 7'F{-lu.Sn rrq a

{a 6" slt * *'or.E +-o d 
"-dA 

i ii- l,:nmra rriri= ,.'orrt+- j. ,'a .16'^ q d& $tg,r, e1 -'a: ,raz? iFr 7- f r

ln cise. if the order covers various nurnbers of order- in Original. fee for each O..O should be paid in the aloresaid mannet

not withstanding the facl thal the one appeal lo the Appellanl Tribunal or the one applicalion 10 lhe Cenlral Govt As lhe case

may be, is filled to avoid scriptoria work if excising Rs 1 lakh fee of Rs. 100/ for each

/E\ q?nEenfua -qrarEq eFa xlirfra,1 1975 * gE -F*-t ; lr{€1{ qd lni?r r.d eraa }tnr fi cja .I{ Frtrlft-d 6 50 {qS +r

--r"" u._ fai&? {;r drdl ,rF- ,

One copy-of applcatron or O.lO as the case may be, and lhe order of the adludicaling aulhonty shall bear a courl fee slamp
of Rs 6.50 as prescribed under Schedule I ln lerms o{ lhe Courl Fee Ac1,1975. as amended

/F\ trrffr ?laE. +-+q rflrd ?1.6 ({ d-qr4{ irtrtq;qr"rfufit, (ar+ Efu) ffii. 1982 ii EFia rE 3ra ciqFrd nrrrml +l
s# era di fu e r{rr- e1- t.[a J--fr1 .}J urri. e

Allenlion is also inviled to the rules covering these and olher related matters conlained rn lhe Cusloms, Excise and Service
Appellate Tribunal (Procedure) Rules. 1982

{G) r-q rfr&a qffil a] r,q-:T dlfua 6{i t F-dEd .{q+. E-€Td 3ia a-dffrdF crarnai * frr, JSmrf fu]Fi-.{ dd€E
www.cbec qov.rn 4l as {FJ , I '

For lhe elaborate, delailed and lalest provisions relaling to frling of appeal to lhe hlgher appellate authorily. lhe appellant may
refer lo the Departmental websile www.cbec.gov in

I
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Appeal No: VZ52IBVR/2017

:: ORDER IN APPEAL ::

M/s. Madhu Silica P\j,t. Ltd., DU-IV, Plot No. 147, Vartej, Bhavnagar

(hereinafter refened lo as "the appellant") filed an appeal against the Order-ln-

Original No. BHV-EXCUS-000-ADC-PV-003-16-17 dated 09.01.2017 (hereinafter

refened fo as 'the impugned order') passed by the Additional Commissioner,

Central Excise & Service Tax, Bhavnagar (hereinafter refened fo as 'the lower

adjudicating authority').

2. The brief facts of the case are that audit revealed that while setting up /

expansion of plant the appellant availed Service Tax credit in respect of various

services as listed at Para 2 of the impugned order. lt was alleged that as per the

definition of input service as provided under Rule 2(l) of Cenvat Credit Rules,

2004 (hereinafter referred lo as'the Rules'), as amended w.e.f. 01.04.201 1,

Cenvat Credit in respect of Architect's Services, Port Services, Airport Services,

Commercial and lndustrial Construction Services, Complex Construction

Services and Works Contracts Services were specifically excluded from Cenvat

credit if used for providing (i) Construction of a building or a civil structure or a

part thereof, and (ii) Laying of foundation or making of structures for support of

capital goods.

2.1 lt was also alleged that the services of Outdoor Canteen for personal

consumption of the employees were also ineligible input services for availment of

Cenvat credit.

2.2 Show Cause Notice was issued to the appellant, which was adjudicated

vide the impugned order whereby demand of Rs. 32,98,563/- was confirmed

under Rule 't4 of the Rules, read with Section 11(AXs) of the Central Excise Act,

1944 (hereinafter refened fo as "the Act "), along with interest under Rule 14 of

the Rules read with Section 11AA of the Act and penalty was imposed under

Rule 15(2) of the Rules read with Section 1 1AC of the Act.

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal, inter alia, contending as under:

J

P*\4-
3.1 The appellant contended that the lower adjudicating authority has wrongly

concluded that Canteen services were received for personal consumption of the

employees; that the credit cannot be denied on Canteen Service as the canteen

was situated within the factory premises; that the services for preparation of food

for in-house canteen cannot be considered as Outdoor caterer service, that
Page No. J or zY
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Outdoor caterer always provide food at a place other than his own, where he

has to manage not even food but also utensils etc. for preparation of food,

utensils for eating, service table, water etc. whereas in the present case the

place of Canteen, furniture, dinning etc. were owned by the appellant and

therefore, the services provided in the canteen cannot be considered as outdoor

catering; that value of food per dish was mutually agreed upon by the appellant

and caterer; that the caterer issued invoices for the said services to the appellant

and the appellant had paid the said value along with service tax to the caterer;

that the appellant had not recovered service tax from the employees; that the

observation of the lower adjudicating authority is not correct as providing canteen

is a statutory requirement under the Factories Act, 1948, for welfare of the

employees, hence, credit cannot be denied; that the lower adjudicating authority

has misinterpreted the decision of Hon'ble CESTAT in case of M/s. lClCl

Lombard General lnsurance Company Limited reported as 2016 (42) STR 938

(Tri. Mumbai), under which the Hon'ble CESTAT has not denied credit of Service

tax on canteen service.

3.2 The lower adjudicating authority has failed to justify disallowance of

Cenvat credit of service tax in respect of invoices listed at Para No. 18.5, 18.6

and 18.7 of the impugned order; that copies of invoices at Serial. No. 51, 59, 61

were taken by the auditors of the Department.

3.3 The appellant submitted that the lower adjudicating authority has not

taken pains to examine lnvoice No. H00019 dated 11.05.2011 provided by them

while denying Cenvat credit of Rs. 1,23,600/- on the ground that the services

were the nature of site activities in spray drying plant and no other details have

been made available by the appellant.

3.4 The appellant submitted that the Cenvat credit of Service Tax paid is

admissible in respect of services used for Sidhamaha Chalisa Pujan and

Hanuman Jayanti Celebration in the factory premises at time of inauguration of

factory, which is preliminary requirement before commencement of production of

the finished goods.

3.5 Running Bill is a billing system in construction business and running bill is

issued only after completion of assignment and accordingly bills were issued

after 01.04.2011 for construction carried out before 01.04.2011 and hence, credit

is admissible to them.

Page No. 4 of 29
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3.5.'1 The lower adjudicating authority wrongly denied credit of Rs.

8,17,0231- holding that the Construction service cannot be considered as job

work as invoices of the service providers stated that the service provided and

service tax paid on abated value; that service provider had done the job of

construction on the material supplied by the appellant and hence, credit is

admissible.

3.6 The lower adjudicating authority has also denied credit of Rs. 2,95,3901

and Rs. 4,30,0941- on the ground that the services of construction were provided

after 01.04.201'l and these services were excluded from the purview of input

service, whereas the appellant submitted that Construction of canteen building,

gate, office building, DG foundation work, set lying tank, compound wall work,

breaking of wall, color work, solid waste room, soak well tit work, glazed tiles

fitting etc. are related to their business only and they had supplied material to

the service provider and hence, Cenvat credit is admissible to them.

3.7 The lower adjudicating authority has denied credit of Rs. 4,202l- on the

ground that invoice was not produced by the appellant, which appears to be

prejudiced as they provided service as per invoice submitted by them.

3.8 The denial of credit of Rs. 2,75,790/- and 1,93,9111 in respect of

services provided by M/s. Lalita lnterior and M/s. Shehnath Gupta respectively

on the grounds that services were related to Construction is not correct as they

received service of interior for administration building and back office which are

part and requirement of their business and hence credit is admissible

\

3.9 The lower adjudicating authority denied credit on the ground of

non-submission of invoices by the appellant, whereas he was required to call for

the said invoices from them for verification and was also required to ascertain the

services from description shown in audit report. The appellant had submitted

copies of invoices along with this appeal memorandum, claiming that credit is

adm issible.

3.10 ln view of their above submissions, Cenvat credit is admissible to them

and interest and penalty are not maintainable.

3.1 1 The department has not proved charge of suppression raised in the Show

Cause Notice and hence the extended period invoked in the Show Cause Notice

for raising demand is not sustainable. Further, the lower adjudicating authority
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has not discussed plea of limitation and hence, the impugned order deserves to

be set aside.

4. Personal hearing in the matter was attended by Shri R. R. Dave,

Consultant wherein he, inter alia, reiterated the grounds of appeal. No one

appeared from the Department despite personal hearing notices issued to the

Commissionerate.

Findinqs:-

5. I have carefully gone through the facts of the case, the impugned

order, the grounds of appeals, written and oral submissions made by the

appellant. The issue to be decided in the instant appeal is whether the impugned

order denying Cenvat credit of Service Tax paid on various services is correct or

not in terms of Rule 2(l) of the Rules.

6. I find that Cenvat credit of Service Tax of Rs. 45,87,'1851- was proposed to

be denied in the Show Cause Notice, whereas the lower adjudicating authority

vide the impugned order has dropped demand of Rs. '12,88,622l-, but confirmed

demand of Rs. 32,98,563/- and is contesting denial of Rs. 32,98,563/- vide the

impugned order.

6.1 The appellant has submitted that Cenvat credit of Service tax

availed as inputs service has been wrongly disallowed to them, inasmuch as

Purchase orders and relevant invoices indicate that they have not carried out any

civil construction or work in relation to foundation structures for support of capital

goods. I need to examine admissibility of Cenvat credit availed on basis of

invoices on merits. Let's examine purchase orders and description given in the

relevant scanned copy of the illustrative invoices / Bills etc. one by one to come

to correct conclusion.

$A9
6.2 I find that Cenvat credit of Rs. 1,63,064/- on the services provided by M/s.

Shreesha Facility and Rs. 52,3421- by M/s. R. K. Caterers through canteen of

the appellant, which the appellant was under obligation to maintain under the

Factories Act, 1948. As per Agreement dated 15.06.20'12 between the appellant

and M/s. R.K. Caterers, the latter has provided canteen facility to workers of the

factory of the appellant which was having direct nexus with manufacture of

finished goods. Similar is the case for the services provided by M/s. Shreesha

Facility. The denial of Cenvat credit in respect of bills issued by these two service

providers on the grounds that the appellant had not produced copies of invoices
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of relevant period placing reliance on the decision of the Hon'ble CESTAT in the

case of M/s. lClCl Lombard General lnsurance Co. Ltd. reported as 2016 (42)

STR 938 (Tri-Mumbai) is not correct as it is contrary to the facts available in this

case. lllustrative scanned copy of bill/invoices raised by Mis. R. K. Caterers is

reproduced below :--s -"-.-_ 4., ,^rt\::. 
t :1, V r\,,:1,.

f\ADPb st L tcl' Pvi L'rD

Slocl No.5, R,No.t8,l'l6w ! StoGydd Bldg,,

Aaandnrolr, thrvn.grn6, Mobll. : 0428715220
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L-<J -t"

AIA IL

!l r.it

60
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t a, ","ci

N-
n. r-6ur.r,

PDprnd BY

A L

ch

l9
;,rv,3) -oo

1rl 7,
Fot

E,&OE

6.2.1 Similarly, M/s. Shreesha Facility have also raised taxable bills on the

appellant for providing catering services. lllustrative scanned copy of bill/invoices

raised by M/s. Shreesha Facility is reproduced below :-
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6.2.2 The lower adjudicating authority has disallowed Cenvat credit of Service

Tax paid on the canteen services actually aIeging outside catering, which are not

facts. The order of Hon'ble CESTAT in the case of Mis. lClCl Lombard General

lnsurance Company Ltd. reported as 2016(42) STR 938 (Tri-Mum) relied upon

the lower adjudicating authority is not applicable in the present case. The

relevant para of the decision reads as under :-

"6,1 As regards the (lenvat credit of the Service Trx paid on catering
seryices, the law is fairly settled by a judgment of Hon'ble High Court of
Bombay in the case oJ Ultratech Cement (supra). The Hon'ble High
Court has categorically stated that Cenvat credit can be availed on the
Semice Tox paid on the portion which is being paid by the canteen
contrqctor. The Hon'ble High Court has also held that Service Tax puid
on contribution or value ofthe canteen services enjoyed by the employees
will not be available as Cenyat credit. In view of this. we hold that
annellanl is elisihle to avail Cenvat credit to the extent of Service Tax
paid by the canteen contraclor and is not eligible to avail Cenvat credil
of the Service Tax paid on the value of the services utilized by the
employees of the appellant. Lower aulhorilies are directed to rev,ork oul
the demand os per the judgment of Hon'ble High Court of Bombay and
also recover interest at appropriate rale.from lhe appellant. "

fio.

..t..

t *h a D&!B tE 6.d rd hdn ot r.n 2ol,

- tc+l-{o a

o,

1,69,

o\4
xfi3t
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6.2.3 ln the present case, the services were not enjoyed by the employees of

the appellant but inhouse canteen services had been provided by the appellant

through these service providers to the workers of the appellant in terms of the

Factories Act, 1948. lt is also not the case of the Department that the contractors

had provided food outside factory premises or brought pre-prepared food in the

canteen, but they prepared food inside the canteen of the appellant situated

within the factory premises for serving to the workers in-house. I find that the

lower adjudicating authority has incorrectly applied the case law of M/s. lClCl

Lombard General lnsurance Company Ltd. inasmuch as the service provided in

this case is not Outdoor Catering meant for personal use or consumption of any

employee but was meant for Canteen services to provide food in the Canteen of

the appellant for all workers of the factory. I am therefore, of the view that the

appellant has availed services of M/s. R. K. Caterers to provide canteen facility to

their factory workers/staff, which is mandatorily required under the provisions of

the Factories Act, 1 948. l, therefore, hold that the Cenvat credit of Rs.1 ,63,0641,

is admissible to the Appellant.

6.2.4 Similarly, in the case of M/s. Shreesha Facility, Surat the Cenvat

credit of Rs. 52,3421- has been availed. The appellant submitted invoices raised

by M/s. Shreesha Facility, and from scanned copy of invoice reproduced above,

it is seen that they have provided canteen service to the appellant. l, therefore,

find that Cenvat credit of Rs. 52,3421- is also admissible to the appellant as per

law.

6.3 lllustrative scanned copy of bill/invoice in respect of Mis. U. T. Associates

indicates description of service as various mechanical jobs undertaken and

executed as per measurement and abstract attached as below :-

Page No. I of29



360
Appeal No: V2l52i BVR/2017

'10

"j_Jr@
I

U. T. ASSOCIATES
TO.

n4a.b/t u &,ab p\4,Ud'
Pl*) *o- tt t t:t roc,

V-a9 +{J lb La ,; u Ie, ,'

\

6:)

6.3.1 Work Order No. MSPUJ-25018112010-11 dated 15.10.2010 submitted by

the appellant indicates scope of designated labour work as fabrication and

erection of Sub-section 321 Hot Air Duct and its accessories for CFHAG for

Project J-250 etc. The description provided in the invoices, do not indicate any

Civil Construction Services. Therefore, relevant invoice, as well as work order

establish that the services provided by the service provider do not fall under the

exclusion clause in any manner and therefore Cenvat credit of Rs. 2,51,497l- in

respect of invoices/bills issued by the M/s. U. T. Associates do not seem to be hit

by mischief of the exclusion clause of Rule 2(l) of the Rules.

6.4 lllustrative scanned copy of bill/invoices in respect of M/s. Mojj Enigeering

System Ltd., Pune indicates description of service as site activities on their

spray drying Plant as below :-
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Page No. 10 of 29



? n(-

Appeal No: VZ52IBVFY2017

11

TAX 0{VO|CE

pila Qt /

1d1

*&

TEMS LTD.

il
MOJJ ENGINEERING SYS
81-l/1!, M.l.o.C" Bho3rd, tune411026. (ladii)

l.l. : +91-2G2)llu8ls/2?120360, t r:+9t-2G27127198
E rn.il : moijtrrc6,,tnl.ne( W.b : www.moiiun..(om

@..

M& U.rl'1r ilx.. P!'t. Ltd

Plol f{o 1{? -rOC anyr !'adol Pin

StrlE

cotor,?*L,.{:!il)no: 21140200653OT-14,08O5 qs.l flxlrlo 2a6a0200653 OI-l,lO9/O5

I
I
I
t

] IES ON YOUR SPRAY DRYNC PT'NI

nrpoes lhiflcen L:ki nwnly'tlv€€ rho{t d six hirrdrsd Odv

4,re rEtbr qur :hir Brrour ..!Blr&@ @ffale uidd llre il.hl6hlr. V.tu. rdd.d l'.: Ad,2@2 6 r bE. s lhi
:er sjfre. n 116 l.t f,.rd Ls flude by rE/us rd u'rr he lr.nst.llo4 ol rrlr Grered i, lhE llr hv.a3 n33 ta!. ell"d.n flrui a.d I sn.I
i, rv;:" r.", rn" Irp"c or r.r.e wr.,E rrid! oi Eru'4 .nd lh! ds l.t d .ny ,.r.d. M ino El! h.3 b.6 p.il 6 3h.[ be p.td'

-tEFtlS: 
L A^y €jrclio'rco plEinl 3boL,t .bovo msnuontd good!..hollrl bo lntoinod 

'xithin 
2 eseh!. It- lnlerc.t @ 2,{%

ir-.. 6dr L,s crrrrged iI tror psid with ln do. datc rll. Our .alponslblll0 c.r..! onc. goods m6n[oosd in th. bill lsavs our

AABCIV1797r

2739033ri35a Vwer 1.04 06

2739033ti95a C, e.l1 0,t U6

\didae 
^AECMl797LSI03l

Work Order No. MSPL/J-250/SD/013/2009-10 dated 25.12.2009

submitted by the appellant indicates scope of work as Design, Engineering,

Fabrication, Erection and validation and commissioning of 7500 kg/hr water

evaporation capacity spray dryer plant for precipitated silica. The description

provided in the invoices, also do not indicate any Civil Construction Services.

Therefore, invoice read with work order establish that the services provided by

the service provider do not fall under the exclusion clause and therefore, Cenvat

credit of Rs. 1,23,600/- in respect of invoices/bills issued by M/s. Mojj

Engineering System Ltd. does not seem to be hit by mischief of the exclusion

clause of Rule 2(l) of the Rules.

S*N9
6.5 lllustrative scanned copy of bill of M/s. Mahavir Mandap Service

indicating description of service as water proof tent as below :-
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6.5.'l ln respect of this bill, no Work Order has been provided by the appellant,

and from the description shown in the invoice dated 02.06.2011 it is seen that

M/s. Mahavir Mandap Service has provided items for conducting some social

function, which has no relation with fabrication of plant and machineries and

hence Cenvat credit of Rs. 4,604/- is not available to the appellant as held by the

lower adjudicating authority.

6.6 lllustrative scanned copy of Bill of M/s. Jinesh Doshi and Associate

indicates description of service as excavation, masonry work etc. as below :-
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6.6.1 Work Order No. MSPL/J-250MO/Admin.Bldg/061/2010-1 1 dated

30.08.2010 submitted by the appellant also clearly indicates that it is for providing

of Civil Construction work such as Brick and lnternal plaster work and hence,

Cenvat credit of Rs. 92,0081 is not available to the appellant as held by the lower

adjudicating authority.
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6.7 lllustrative scanned copy of bill of M/s. Desai Conskuction Pvt. Ltd

indicating description is as below :-
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6.7.1 Scanned copy of Work Order No. MSPLA/VOtJ-2b0tDCpU022t2OO9-10

dated 30.01.2010 submitted by the appellant is as under :-

i)

lNvotcE

Sr, o

2.33t

*

1

n1

AJ
2

B

22,661
2r,069

D

E
127

1

tt8
7

.3

2

l
,2

llam6 Madh si lics Limtied
Cliont

L4 GI7 0t Ertat!, Vrtq
8fi6hsE6r GuJa'ar 36{060.

050

ROSS l( DONE

lon

Supply

s

1)

9( IDer )

(EES'Dl

lAXI h lE=a D)

VANCES RETEN'T]ON

aEcf ABLEtV E AGAI sT BIILS: 121 ,16t

8{o
BlilDals:

ll|in HI Trhl BiI

s,rll.?341
7,:,92.1021,319,355

r49,01

BIILSUMMARY

12i,475,185

s.J31
4a,1gt

4,961,631

,488

891

,0,9{5

1,127,378

3,519,??2

r 10,789

16

!.,! horbr @.itril nro.i e.&r,a$n 0lr& rleoq&?l.v.,u rdd.n

147.8.t0.J36

60.172,19!

147,840,03t

6,091,009

5,913,601

59,136

118.272

( IONE

811
(B--B

(or

+D

713

10,1a1!

10,{

1,119,365

z7,31

IOTAI RECOVERIES

nn llo.242t010r5r5 ctoasq m5

Ibriod : Aprlur. to JrY11

tD,l.

C.r.

| .r.

+t-J t,d ''
lyrr6'
ass'( '

consulrrnl :ArchilBta E.8g prolecls p\it ud ,

;"L'l',i'#J::'J,Xf*To/ocPWzv2ooelo

PA

sc.s (
A1D 6

Ct!q.

Page No. 14 of 29



36)
Appeal No: VZ52IBVR/20 1 7

f-*
'15

MADHU StIICA PYr. tTD.
Ianlll.ciu..rr ot p..ctplt t.d Atttcat 6,.
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ix_6.rh!d!in .m.ctx uttelcJrearPr

wotl OnptR

tr :'#'ff.l';l?Yff "ro"r'oo''' 
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Dol ai.trucuon pt.t ttd..
'Cd8trrrctlon House,,
Op9. N.w GIDC, N.H. No - 8.
G.ndrv - 396 035.
Dkdct - V.lsad,
T.lr Flxi 02632 - 3O4OOO.
CG0: 09376710323.

gl!!ts work Order for the Construction of Factory Buldtng for our
p.oDos.d precipttated S ica plant at Varte;, anavnilar.hnircat

. Our C. ivil 
_ 
Tender .No AEPPVMADHU/CIWL_0o1 floated by our

consultant M/_s Archlvista Englneering projects pvt Ltd (AEppL).. Your final offer for the above work via E-Mall OateO'fryfZTOg
wlfr tlat 5 96 discount on all item rates submitted.

. t,9,_Y: h€ld at Bhavnagar dated 22.!2.09 between MSPL, AEppL
.rd M/s DCPL.

. Our AgrEement and Secrecy Documents sent to you via E-Mail
dE/led 3Ol12lO9 and your acknowledge of receipt of the above
via E-Mail dated 30,12,09

. our Lot dated tl/o1/2010.

. Your acceptance of our LOI vtde letter DCPL / HO / pAC / 319
ddd 73101/2OtO.

l0id lttfit|lon: Shrl Mahendra I Desal

!]th.rethlence to above we are now plcas€ to award the work for the

fiffi xfr , :lt#lir#ii,,L:r #*"* :l: ift 
".ift 

flltr

6.7.2 The above Work order dated 20.01.2010 clearly indicates that the

services are nature for providing of Civil Construction work for factory building,

and hence, Cenvat credit of Rs. 8,70,023/- is not available as correctly held by

the lower adjudicating authority.
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6.8 The scanned copy of bill of M/s. Jay Parekh indicates description of

service provided as below :-

DU.fV
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6.8.1 Work Order No. MSPLMO/J-250105612010-11 dated 10.08.2010

submitted by the appellant clearly establishes that the services are for providing

Civil Construction work of canteen building, and hence, Cenvat credit of Rs.

2,95,390/- ls not available as services received fall under the exclusion clause

under Rule 2(l) of the Rules as held by the lower adjudicating authority.
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4070.00

147903.60

Cs.mt 65A85 40-l ssesrdCu-mt
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lbIns

L--
I

---l

22 Parlion u/rl 20.17 385.00 Sq-rnt 7880.95
28 83.83 2650.00 Cu.mt 22214S.50

E30456.00

?8,085.00
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\6.9 The scanned copy of bill of M/s. Maitree Construction Co., Bhavnagar

indicates description of the services provided as below :-

' M"$.,{ $iU",. f\,t lH,{4, 6. r-. o. c
V "^-tE

D{-",^q",

A+ w.o ^.d; rB.
flltL lbu'e JEy

stltca ?vt
5,C,4, ,,NX ArO

$.-

$A4

/)r))..,, 2't ,r. b,
MAITREE CONSTRUCTION CO

*mmtm'*
.\

-t N uE-!.f

chq

DI
11 &l ,f,

zdt !3
+,,^,,_

@t
ui13

5r

6.9.1 The appellant has not submitted any work order but description in the

invoices, clearly establish that the services provided by M/s. Maitree Construction

Co. are for civil work pertaining to the erection of roofing sheet for parking shed,

which falls under the exclusion clause and therefore, Cenvat credit of Rs.

4,30,094/- is not available under Rule 2(l) of the Rules.

a

6, so

i"$-

qY/

5- 4e

d.

4a +50

s2t3.1o

q\

'lr ? ( .69
s ll-

E ,.r-.1, c- 14 1"-.*J':a
.-.ra",^^- e-lh,^+ ir-"J
& f^^-tJ^' g.r--o 

".^

f.- 6*,r -t-
(13"J^,*-** .

oa. ^|;r 
t' v"'J ar-

ga16 i nre. no**oel4!991

,{J-t I

,+8k"&
+ *

t'o +

-lii ou

5$.3 <h.1*

s"""*a- t*9 1P-.\6

10.1<

1

033S0
t:4|"!5

.,,i,4-)- {t"
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6.10 The scanned copy of bill of M/s. King Engineers, Vadodara indicates

description of the services provided as below :-

rtffi rrclnrrns Ei,. Er!..+-{,ctOrd 6

lrk Bd xo. Nc . lo3l?o,ffiaoi
irair4ilrr F3c c.d. : ro.c600!3

461
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I
Pa"',1 .31

11.0. i f.18, Ear r Cofirn. Aff Ctrrt, lrd(
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Rord. VtD0Mnl.300 020.

qmsr ne{, ltlt l$l.tgt0or.

rt. s a'rr,\asil 51ai.tt

J98 EEr4llSELc,q .6':,a-- -- 'l

- fc-aq'zttq- --1
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.,nl -Ic.!ln

) Ba6d'''ltr>'

| _ --

!!{glc€

\o
p'r!=}i's$

F

.-ftLlcd@ocd,dts^d

j

Ii'-t-!:5

a
Li

6."10.1 Work Order No. MSPUDU-1V110012011-12 dated 09.01.2012 and

the above scanned invoice submitted by the appellant clearly establish that the

services are Civil Construction work for commercial and industrial construction,

and hence, Cenvat credit of Rs. 9,330/- is not available as the services fall under

the exclusion clause under Rule 2(l) of the Rules as held by the lower

adjudicating authority.
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6.11 The scanned copy of bill of M/s. Top lndia Elevator, Rajkot indicates

description of the service provided as below :-

P INDIA ETEVATOR DU 1\r
, CnYSTrt eov{€Fr: lri Co$PrEl *B x,( v H&LCIiC!E,

7 6,

$*NS-

$f, Srxs(dR corrPlEl rt$ q n'x6 nom. RAJXoT . !60 003.plol{! r02!!158i&!5 rroSJrE 982{? 30 6 t 932Jr 30r,t!
e-lndl to,a,aYrbrG io,'ad annl

Fer",

Aa4o
4l
Ja

rT\

6.11.1 Work Order No. MSPUJ-250180912011-12 dated 15.04.2011 and the

above scanned invoice submitted by the appellant clearly indicate that the

services are for providing of Lift Maintenance and Service Charges, which has

no relation with fabrication of maintenance of plant and machineries and hence,

Cenvat credit of Rs. 4,2021- is not available as services received fall under the

exclusion clause ofRule 2(l) of the Rules as held by the lower adjudicating

authority.

TOP

LLBIeSlRVlc

glll tlo: Olrl 13 -14, {Prgo I ol 
'}at 27 I 05 I 2013.

Sr UFIlurt i.l Ira!cnpUon PEROD

l7r{orE,lFa liAt,{rENAc€ t Sgivtcs cH RGE! xAY. - rr
LE710

Y --rrl( IZic.
,.U,t

.o-9-ii'1'\(it Fv'. " G.1,": ,-r'; t r,el1r:LY::r:- t aAl
lv-1"?-\q"',^ -;/-

'-..

1"-

t<-

-,,.

TOTAL t?,000.00
86AV. IAX &JIa' .- 2,101.20

0.rN)REGI.f.lo
RO0IO UP A*' ..t .20PA{ xo - McFro6r6 .

GRAIIO T,O'IL ('Glotrioc.s.t Trt_ ,{o.ta09, /001ol or,0, nu2005

c.s.l rli. l,ro.2a5,lm01tl of .0111u2003

RUPEES fi WOROS: ft,t{EIEEN I1OUS^80 Ol{E HUIIORED Ol,E OIILY

' Suq.d b R jto! Jrylldicron

'E.&O.E
Fo. TOP lt{olA ELEVATOR
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612 The scanned copy of bill of M/s. Lalita lnterior, Vadodara indicates

description of service provided as below :-

t)a). ar .3,1

3r'

w)>

\ r urrr Ga.s.r [xrE! rI AT,ITA [Tr[ER.I()R
.yl ll
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7 IL

229, Cular* Hff'slry Board, 0m. Strant prr( Slltrarpun, Vadodara:39o 023.

No.

s. Ib( o ; AICP,.E331LSD001

Bs. Ps.

,)

+
+
+

Tsrms & Condlltdr

ffiTY,ITHT..'!.n,i 
d,"$rhg

^,tl 
5*

\5" ...

<T

a5

For LALITA

8r+-"Ilr
Aolhorili€d Sl!n.

6.12.1 Scanned copy of Work Order No. MSPUPROJ-250116912011-12

dated 25.02.201 1 is also reproduced as under :-

i,t !3:a9;6701

2089

l.t'

- a 2l\-a a

Tobl 5t
s IrI G|rJa /?5"1 34i

Edu. Csec SolQ =
Hlghs Btu Cers @ I X 250?=o

IH

Kc f\NHd

Se ugN u11

Ya \)l-

FT

Fupoe5:

l,lsme

e^.N I

Bl0 No. : Ns Ltl ZDale: a4,

SI
No. Paroc1lh'8

Par Ratsoly.
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21

rtrOBILQEPEE

W.O. IO : HSpL/pROJ-2SO/169/rl-ri

to

ffi-
lond Att nuon : A{OpAnAl{atlrI

Sub 3 Work Order for Furntture WodG At Our Sftc Admin auiuing.

De.r Sir,

Wfth Eference to above, we are pleased to placcd to .ele.se work ordc. for the above subject.

6.12.2 The scanned copy of invoice and work order submitted by the appellant

clearly establish that the services are for partitioning of office and false wooden

ceiling in the office, which has no relation with fabrication of machineries in any

manner. Hence, Cenvat credit of Rs. 2,75,790/- is not available as the services

fall under the exclusion clause under Rule 2(l) of the Rules as held by the lower

adjudicating authority.

sR.1{O lEscRpttd{ RATE II{ RS RATE fi E3

PER 3OFI PER R.FI

PARTiTIONS'l

FULL HT PARTITIOTI(STRAIGHT TYPE} t50

UPTO FASE CEUNG

't85FIFmotrs2,

-FIJTT 

HT PARTITION( CUR\ED TYPE)

UPTO FALSE C€UIIG

r85HAIF HT PARTITION FOR3
E AFFiAELE 

^ND 
OIHERS

PAflTNON FRAIIIT{G AEOVE 501
FAISE CEruNG

WOODEN PATTA CEILING fi05

tN ACCOUT{TS A}tD OFFTCE

ANEA

6 WOOD€N CEII,.NG IT{ RECEPTION 2m 2N

-

-

-

1-

-

-
-
-

-
-

-
-
-

--

E-
I-

--
---

aa-
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6.13 The scanned copy of bill of M/s. Sheshnath Gupta, Bhavnagar indicates

description of service provided as below :-
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6.13.1 Work Order No. MSPUDU-1V113212011-12 dated 20.02.2012 and

the above scanned invoice submitted by the appellant clearly indicate that the

services were for providing of painting and water proofing work, which has no

relation with plant and machineries and hence, Cenvat credit of Rs. 1,93,911/- is

not available as these services fall under the exclusion clause of Rule 2(l) of the

Rules as held by the lower adjudicating authority.
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6.14 Scanned copy of bill of M/s. Bhoomi Enterprise indicates

description of work done as excavation charges with JCB machine as below :-

dr{

.lC 8a* t{fl

6

361

S^9
6.14.1 The appellant did not submit copy of work order with M/s. Bhoomi

Enterprise but the description of work indicates the activities carried out by them

are excavation with JCB/foundation work, which is nothing but civil work and

therefore, Cenvat credit of Rs. 5,2891 in respect of Bills issued by M/s Bhoomi

Enterprise fall under the exclusion clause of Rule 2(l) of the Rules and Cenvat

credit is not available to the appellant.
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6.15 The scanned copy of bill of M/s. Steelart Engineering Pvt. Ltd.,

Ahmedabad indicates description of service provided as below :-

4
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6.15.'t Purchase Order No. MSPL/DU-|V/96012012-13 dated 08.11.20'12

and the scanned invoice submitted by the appellant clearly indicate that the

services have been used for fabrication of M.S. Melter and important machinery

used for the manufacturing proves of their final product and hence, Cenvat credit

of Rs. 1 ,01 ,2131 is available under Rule 2(l) of the Rules.
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6.16 Scanned copy of Tax lnvoice of M/s. The Dynamics Outdoor

Solutions indicates description of work done as below :-

l^t;.:\T
-u[Dc'- \
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$A&
6.16.1 The appellant did not submit copy of any work order given to M/s.

The Dynamics Outdoor Solutions but the description of work on above Tax

lnvoice indicates the services provided are Stall erection and fabrication of venue

which has no relation with the manufacture of final product and is a kind of

temporary civil construction work and therefore, Cenvat credit of Rs. 31,2711 is

not available to the appellant as services fall under the exclusion clause of Rule

2(l) of the Rules.
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6.17 The scanned copy of bill of M/s. Gujarat lndustrial Development

Corporation, Bhavnagar as below :-
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6.17.1 On going through above bill, it is seen that M/s. GIDC has charged

for 'lnfrastructure Upgradation Fund' which has nothing to do with the

fabrication of plant and machineries and maintenance thereof and therefore,

Cenvat credit of Rs. 24,501/- has rightly been rejected by the lower adjudicating

authority in respect of this bill.

6.18 Copy of bill has not been provided by the appellant, however Scanned

copy of Work order of M/s. Shripad Conchem Pvt. Ltd., Surat indicates

description of work as below :-
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6.18 The appellant did not submit copy of any bills or invoices raised by

M/s. Shripad Conchem Pvt. Ltd., Surat but the description of work indicated in

the Work Order No. MSPLiJ-250/'142712012-13 dated 07.04.2012 reveals that

activities carried out by them pertain to waterproofing, priming coat, base coat,

mortar mixing, sealing of external and internal aluminum window frame etc. and

is a kind of temporary civil construction and therefore, Cenvat credit of Rs.

26,2481- in respect of services provided by M/s. Shripad Conchem P!,1. Ltd.,

Surat fall under the exclusion clause and Cenvat credit is not available to the

appellant.

7. ln view of above findings Cenvat credit of Service Tax paid on the

invoices/Bills of Mis. Mahavir Mandap Service (Rs. 4,6041), M/s. Jinesh Doshi

and Associate (Rs. 92,0081); M/s. Desai Construction Pvt. Ltd. (Rs. 8,70,0231),

M/s. Jay Parekh (Rs. 2,95,390/-), M/s. Maitree Construction Co., (Rs. 4,30,094/-),
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M/s. King Engineers (Rs. 9,330/-); M/s. Top lndia Elevator (Rs. 4,2021), M/s.

Lalita lnterior (Rs. 2,75,790/-); M/s. Sheshnath Gupta (Rs. 1,93,911/-); M/s.

Bhoomi Enterprise (Rs. 6,2401); M/s. Dynamics Outdoor Solutions (Rs. 31,2711

); M/s. Gujarat lndustrial Development Corporation, Bhavnagar (Rs. 24,501/-)

and M/s. Shripad Conchem Pvt. Ltd., Surat (Rs. 26,2481-) totaling to Rs.

22,63,6121- has been correctly denied by the lower adjudicating authority.

Accordingly, I hold that Cenvat credit of Rs. 22,52,661/- is not admissible to the

appellant, which should be paid by them along with interest as per Rule 14 of the

Rules read with Section 11AA of the Act.

7.1 I allow Cenvat credit of Service Tax paid on the services provided as per

invoices/bills of M/s. R. K. Caterers (Rs. 1,63,0641), M/s. Shreesha Facility (Rs.

52,3421-\, M/s. UT Associates (Rs. 5,94,732l-), M/s. Mojj Engineering System

Ltd. (Rs. 1,23,600/-) and M/s. Steelart Engineering Pvt. Ltd. (Rs. 1'01,2'131)

totaling to Rs. 10,34,951/- and no interest is payable on these amounts.

8. The appellant contention is that they were regularly filing monthly returns

and therefore, the demand is time-barred, I flnd that merely by filing monthly

returns, the facts are not declared to the Department. The appellant was required

to inform full details, as they have submitted facts during appeal proceedings,

when the Department asked them to submit the details. Having not done so at

the assessment stage, I am not inclined to accept the plea of the appellant that

the demand due to wrong availment of Cenvat credit is time barred

9. As regards penalty, I find that out of Rs. 45,87,1851- of credit proposed to

be denied by Show Cause Notice, the lower adjudicating authority allowed

Cenvat credit of Rs.12,88,622l- and denied credit of Rs.32,98,5631 only whereas

credit of Rs. 10,34,9511 is further allowed in present appeal proceedings and

credit of Rs. 22,52,6611- has been denied. All these transactions have been

recorded by the appellant in their books of accounts. I also find that availment of

Cenvat credit on various services were denied vide amendment in Cenvat Credit

Rules, w.e.f. 01.04.2011 whereas the appellant present case involves availment

of Cenvat credit during the period from April, 201 1 onwards when there was no

clarity in the minds of the departmental officers and also of the appellant. There

are many judgments of the Hon'ble CESTAT / High Courts allowing Cenvat

Credit on the services having direct or indirect relation in the manufacture of final

products. Hence, this is a case not calling for imposition of penalty under Rule

15(2) of the Rules and/or under Section 1lAC of the Act and thus, I set aside

penalty imposed on the appellant under Rule 15(2) of the Rules read with

s.')
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Section 11AC of the Act

3rffi 6,arr rs #I Erg 3rmd ar frqerrr iwitrd dt$ t fuqr srar

The appeal filed by the appellant is disposed off in above terms

"rqo

I
H

I

\q\,
"!"f (

3rrgtrd (3rftr)

Bv R.P.A.D.

To

M/s. Madhu Silica Pvt. Ltd.,
DU.IV,

Plot No. 147,

Vartej,

Bhavnagar - 364 060.

tsfs, ag Rft-6r cr$c

Rfr-d,

DU-IV,

are il. 147,fl-tn,

efltEfJl:t - 3EU oqo.

Copy for information and necessary action to :-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar

3. The Additional Commissioner, GST & Cenkal Excise Division, Bhavnagar.
4. The Assistant Commissioner, GST & Central Excise, Bhavnagar
5. Guard File.

Page No. 29 of 29


