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Passed by Dr, Balbir Singh, Additional Director General [Taxpayer Services|, Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance 1o Beard's Notbcaton Mo, 262017 CEx.NT) dated 17.10.217 read
with Board's Ortler No. 05/2017-57 dated 16.11 2017, Dr. Balbir Singh, Additional Director
General of Taxpayver Services, Ahmediabnd Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose ol passing onders in respect of appeals filed under
Ceortion 35 of Central Excise Act, 1944 and Section &5 of the Finance Act, 1994
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Arising out of above mentioned Q10 issued by Additional [ Jont [ Deputy  Assistant
Commissioner, Central Excise | Service Tax, Rajkot ( Jamnagar / Gandhidham
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M/s Executive Engineer, Saurastra Branch Canal,,Div. No. 3/2,,Burendranagar,
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Any person aggrieved by this Orderan Appeal may file an appeal 1o the appropriate authonty
in the [allowing wa
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ﬂplu-jmal to Customs: Excise & Service Tux Appellate Tribunal under section A5H of CEA, 1944
{ Untler Section 86 of the Finanes Act. 1995 an appeal lies 1o
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The special bench of Customs, Excise & Servce Tax Appellate Tribunal of West Block No. Z,
B K. Puram, New Diethi in all matters relating 1o classification and valuation.
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To the West remonal beneh of Customs, Excise & Service Tax Appellate Trbupal (CESTAT] at,
2 Floar, EhaT:m.-qli Bhawan, Asarwa Ahmedabad- 380016 1 1".!:#- of appeals n!h-.-.r I}L-tr!. AS
mrienitioned 1w para- Tia above
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Seminst one which at least should be accompanted b a tee of Rs. 1,000/ 5. D00 -,
% 10,000/ - where amount of duaty r.ll:ln!nrui.-'lri erest/ penalty )/ refund s upto 3 Lac., 5 Lae 1o
50 Lar and above 50 Lac respectively in the form of crossed bank drafl in favour o ;
Registrar of branch of any naminated publie sector bank of the place where the bench of am
nominated public sector bank of the place where the bench ol the Tribunal is situote:d
Application made for grant of sty shall be accompanied by a lee of Bs, 500/ -
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The ﬂpﬂ:ﬂl urcder sut[ soction | 1) of Section &6 of _E,t'Lr Finance Act, 1994, to the Appellate
Tribun Eh?&” be filed n guadrupheate i Form 5.1.5 as prescribed under Rule 9(1) of the
Erﬁmi( Tax Rules, 1994, and Shall e secompanied by o copy of the order ap?-:alcd ﬂﬁﬂlmﬂ
lone of which shall be certified copy) and  should .l:ﬁ Hl:rﬂ-mﬁlm'liﬁlil [ ? fees of %—? 1000 -
where the amount of service tax & interest demanded & penalty Ievied of Rs. 5 Lakhs or less,
ﬁﬁ-m‘?ﬂf' where the amount of service tax & mterest demanded & penalty leviea 18 more
L rve lakhs but not exceeding Bs. Filty Lakbs, Ks. 10,000/ - where the amount of service
tax & [ntercst :I:mnlml?:l & penalty levied s more than fifty Lakhs 1'!15?-&'5. in the nEnLgr
::rmu.n:‘ bank draft in javour of the Assistant Regstrar of the bench of nominated Publc
Sector Bank of the place where the bench of Tnbunal is situated. | Application made for
grant of stay shall be accompanied Iy a fec of Rs. 500/ -
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The appeal under sub section |2) and [2A) of the section BG the Finance Act 1994, shall be
filed i1 For ST.7 as prescribed under Rule 9 (2} & 9(2A) ol the Service Tax Rules, 1994 and
shall be accompanied by a copy of arder of Commissioner Central Excise or Comnmussioner,
Central Excise (Appeals) jone of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissionet or Deputy Commissioner af
Central Excise, Service Tax to file the appeal before the Appellate Tribumnal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall e before the Trbunal on pavment of 10% of the duty
demanded where duty or duty amd penalty are in dispute, or penalty, where penalty alone is in
:éisputc, provided the amount of pre-deposit pavable would be subject 1o a ceiling of Rs. 10
mres,
Under Central Excise and Serviee Tax, “Duty Demanded” shall include

11] amount determined under Section 11 T

i] amount of erroneous Cenvat Credit taken;

fiit] amount payvable under Rule 6 of the Cenval Credit Rules

_ rovided further that the provisions of this Section shall not apply to the stay

ul!lzp];mt|un aned wppeals pending before any appellate authority prior to the commencement of
the Finance [Me. 2] Aci, 2014,
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A revision nE:pIgH_‘nqun lies 1o the Under Secretary, to the Government of Indin, Revision
'ﬂ"wlmt"“?:ﬂ Init, Ministry of Finance, sartment of Revenwe,  dth Floor, Jeevan Deep
Butiding, Parliament Streel, New Dellu- 11K, under Section ASEE of the CEA 1244 in
respect of the following case, governed by first proviso 10 sub-section (1) of Section-358 id:
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In case of apy loss of 'i"“}‘]f" where the loss ooeurs in transit from a factory to a warehouse or
1o another faciory or Trom one 'ﬂ.-un_*h-u:uﬂ_fr to another during the course of processing of the

& oA warehouse or iy storaee whether i a factary or in 8 warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable materia] used m the manufacture of the goods which are exported to any
country or territory outside Indin.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allqulln:_l to be ptlized towards payment of r!xr.jﬁri' duty on final ucts
under the proviswons of this Act or the Rules made tmm under such order is E_&: ' the
Eumﬁuq:gsaaqunpr (Appeals) on or after, the date appont under See, 100 of the Finance (No_2)
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T’br above EEJ]JHcaHun shall be made in duplicate in l-‘nnmn No. EA-B as specified under Rule, 9
of Ceniral Excise (Appeals) Rules, 20010 1.!.':1I'|L|r_i 3 months from the date on which the order
|.|ﬁh1é:|1 e Epptﬂjﬁ against is communicated and shall be accompaned by two E_EHJII:E afn:h

‘the OO and Order-In-Appeal, It should also be accompan by q_g:n]lz_:}- o TR-6 Challan
evidencing payment of prescribed fee ns preseribed under Section 35-EE ol CEA, 1944, uncer
Major Head af Account
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The revision sppheation shall be accompanicd Yy a fee of Rs. 200/- where the amount
involved in Ru]‘fws One Lac or ess and Ws, 1000/ where the amount involved is more than
Rupees One Lac,
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covers various numbers of order- in Onginal, fee for each 0.1.0. should be paid in the
aforesaid manner, not withstanding the fact that the one appeil to the Appellant Tribunal or
the one applicntion to the Central Govt. As the case may be, is filled to avowd scriptona work il
excising ks, 1 lakh fee of Ra. 100/ for each
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One r.q-FI-. ol Eﬁr ication or 0.1.0. ad the casc may be, und the order ol the adjudicatin
a#nFn v shall bear a court fee stamp of Rs. 250 ak prescrbed under Schedule-1 in terms o
the Court Fee Act, 1975, as amended.
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Artention is also invited to the rules coverme these and other related matters contained in the
Customs, Excise and Servicee Appellate Trilwinal (Procedure] Rules, 1982,
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For the elaborate. detailed and latest provisions relating 1o filing of a 1 o the higher
appellare authority, the sppetlant may refer to the De p-ﬂﬂﬂ%ﬂn tal erm:r u‘['?tlz:.?:-lwr'.;::rn Jn ¥
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ORDER IN APPEAL

The Principal Commissioner, Centfral Excise and Service Tax Bhavnogoar |herginafter
refarred to os “the oppeliant”] has filed this oppeal against the QI Mo, R/B5/2016
dated 13.01.2017 passed by the Assistant Commissioner, Service Tax Division, Bhavnagar
Ihereinatter referred fo as “the adjudicating outhority”) in cose of Executive Engineer,
Saurashira Branch Canal, Div. No.3/2, Surendranagar, Gujorat [hereinafter referred to
as “the claimant”).

2, Briefly stoted, the focts are that Executive Engineer. Sourashira Branch Canal,
Div. No.3/2, Surendranagar helding Service Tax Registration No. AACCSE704LS0003,
engaged In constructions services, Works Contracts Senvices, efc. hod filed o refund
claim of Rs.56,18.779/- received on 24,10.2014 for Service Tax paid for construction
purpose on the basis of Section 101 of the Finance Act, 1994 |inserted vide Finance Acl
2016) under which no Service Tox was levioble or to be collected during the pericd
01.07.2012 to 29.01.2014 in respect of toxcble services provided to o Government bocy
tor certain services including Construction Services. The section olso providea for
Refund in case Service Tax has been collected if claimed within six months from the
date of enactment of Fingnce Act, 2016

3. The obove refund clgim was scrufinized by the Sservice Tox Division.
Surendranagar and wos found 1o be locking in documents and cerigin other technical
quenes. Accordingly. o query letter daled 16.11.201 4 was issuad o Executive Engineer,
taurashtra Branch Conal Surendranogar requesting fo submit challans, signoture
verfication oroofs. self-cerfified copies of relevant work orders, etc. along with
explanation that out of the refund claim of Rs.56.1 8,779/-, how was the claimant eligible
for rafund of interest of Rs.4,23.571/- paid by them. Certain gueries were stil pending
after the receipt of their reply. Hence Q Thew Coute Nofice dated 19.12.2016 was
issued to the claimant communicating the pending queries like coples of retevant Work
Orders with Cerificate from autherised CAs showing coTseiation between ne work
orders and the challans, reconcilotion sheets for amount paid and relevant fax
payment with supporfing documents, pending chalians in suppor of their refund claim.
ete. Tha Clgimant was also granted PHs in which they submitted some documents in
support of their refund claim and also submitted that they are also eligiple for refund
claim of amount poid under VCES

4, This said Nofice was adjudicated vide QIO No. B/B5/2014 dated 13.01.2017 by
the Assistant Commissioner, Service Tax Division, Bhavnagar, wherein the Adjudicaiing
Authority has sanctioned refund of Rs. 37 89.213/-, eiigicle under provision of Section 11B
of the Central Excise Act, 1944 as amended, made gpplicoble to Service fox under
saction 83 of the Finance Act. 1994 read with provisions of Section 101 of the Finance
Acl 2014 and rejected the refund amount of Rs.18.29.566/- on account of amount
paid under VCES In accordance of Sacfion 109 of the Finance Act, 2013.

& Tne Department hos filed this Appeal on the following grounds agoinst the
impugned oraer.

« that the refund claimed by the cloimant under secfion 101 of the Finance Act,
1994 is subject to verificafion of contents and other documents whereas whie
sanctioning the claim, the statutory records viz, 51-3 refurns and Cenvat Credit
account maintained by the claimant have not heen verified 50 it connol be
ascertained whether Cenval Credit has been availed and whether Service Tox
hos been actualy paid or not. Moreover, ihe Contracts signed between ihe
~iaimant and the Confractors have also not been verified to check whether the
burden of tax has not been passed on 1o any other parsan.
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» Scrutiny of service tax returns is also necessary os if the Cenvol Credit hos been
availed by the claimant, the same would become exempt vide ection 101 of
the Finance Act,1994. Hence the adjudicating authority has emed in considering
the cioimant odmissiole for refund of Service Tax amounting to Rs.37.89.213/-

« that the cloimant has fled claim for refund of interest amounting to Rs.4.23.571/-
poid by fhem on the amount of Service tax which was not paid by them in fims
which has been sanctioned by relying on Section 118 of the Cenfral Excise Act,
1944 and that the refund sanctioning authorty has refied upon Section 118 of the
Central Excise Act, 1944 being opplicable in the instant case is not comect since
the new Seclion 101 has been inserted specially for granting the refrospective
effects as well as consequent benefits to that,

« thot the provisions of Section 101 of the Finance Act.1994 begin with non-
cbstante clause “Matwhithstanding anything.....” which give overiding eftect
over any other provisions coniained in Chapter ¥V of the Finonce Act, 1994, being
independent to any other provisions. Hence only Section 101 of the Finance Act,
1994 is opplicable in the instant case and not Section 11B of the Ceniral Excise
Act, 15944/-

« fthot sub-section |2) of Section 101 of the Finacnce Act. 1994 only uses the
expression “refund shall be made of alf such Service Tax" with reference 10 the
exemplicn berefil under the soid provision. The term “Interest” is nowhera
menticnad In the concemed Section, It is o settied low that the meaning of any
term in o loving stotute connct be understood with reference to g similor term
uced in a different statute. Hence, the term “refund of interest” used in Secfion
118 of the C.Ex, Act, 1944 cannot be made applicoble with reference to refund
of Service tax under Sectlon 101 of the Finance Act 1974 which is @ different
enactment.

« The claimant of refund had not poid Service fax on fime and had poid interest
on the some. The payment of interest in this cose is a penal action and there is
no provision to refund the same as for os Section 101 of the Finance AcCt, 1794 15
concerned.

&, The appeal was fied before the Commissioner [(Appeocis). Rajkot. The
undersigned has been nominated as Commissioner (Appeals) / Appeliate Authority a5
regards to the cose of appellant vide Boord's Order Mo, 05/2017-5ervice Tax dated
16.11.2017 issued by the Under Secretary [Service Tax), G.O.l, M.O.F, Deptt of Revenue.
CREC. Service Tax Wing  on the basis of Board's Circular No, 208/4/2017-Service Tax
doted 17.10.2017.

7 Personcl hearing wos held with the cloiment on 15022018 ond their
representafive reiteraled their submissions made earlier in this regard and submilfed g
copy of the written submissions made on 14.03.2017.

8. | have carefully gone through the focts of cate. the grounas menficned in the
appeal and the suomissions made by the appeliant. The question to be decigea in the
oppeal & whether the refund amounting 1o Rs. 37.82.213/- (Rs, 33.65.042/- + Rs.
423571/ |interest on late poyment of Service Tox|| sanclioned unger provision of
sacfion 118 of the Cenfral Excie Act, 1944 o5 omended. made applicable 1o Service
tax under Section B3 of the Finance Ac!, 1994 read with provisions of Section 107 of the
Finance Act, 2014, vide the impugned order is eligible 1o the claimant or otherwise,

I
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3, For ease of reference, Seciion 101 of the Finance Act, 2014 is reproduced below.

SECTION 101.5pecial provision for exemption In certain coses relating to construction of conal, dam,
etc.

{1} Notwithstanding anything contained in section 668, no service tox sholl be levied or collected during
the period commencing from the 1" doy of July, 2012 and ending with the 29" day of January, 2014
{both days inclusive] in respect of toxable services provided to on autharity or @ board or any other body-

{il set ug By on-Act of Farlioment ar o State Legisiature, or
{il} established by the Government,

with ninety per cent. or more participation by way of equity or control, to carry out any function
entrusted to o municipality under article 243W of the Constitution, by way of construction, erection,
commissioning, installotion, completion, fitting out, repoir, maintenonce, renovation or olteration of
congl, dam or ather irrigation works,

(2] Refund shall be made of all such service tox which has been collected but which would not hove been
so collected hod sub-section (1) been In force ot oli moterial times.(3) Notwithstonding anything
contained in this Chapter, an application for the claim of refund of service tax sholl be mode within @
period of six months from the date on which the Finance Bill, 2016 receives the assent of the President.

10,  In view of the obove, | find that the refund claimed has been submitted with the
concemed authorty within the stipulated fime of six months. And, the claoimant has
poid the Service Tax amount under Reverse Charge Mechanism hence, guestion of
Jtilisation of Cenvat Credit towords poyment of Service fax as a recipient under RCM
coes not anse.

11, | ake find thot the claimant hos submitted a certificate issued by M/s. Dhiruohai
Shah & Doshi C.As, that the they hove mode payment of Service Tax under Reverse
Charge Mechanism ond have not claimed any credit on such payment of Service tax
and the incidence of Service tax so paid by them hos not been passed on ta any ofher
person, So, there is no question of unjust enfichment in the instant cose.

12.  As regords to the inlerest on Service tax paid by the cloimaont due to delayed
payment of Service tax. | find that since Service fox s refundable in view of my obove
findiings, interest & oiso refundable 1o the claimant,

13.  During the PH for this appeal held on 15.02.2018, the Claimant submified o copy
of their witten submissions mode on 14,03.2017 ond reiterated fhat they are eligible for
the amount of refund rejected to the tune of Rs.18,29,564/- vide the impugned order
which was paid under VCES, Since this being o Departmental oppeal i limited 1o the
extent of sanctioning of the refund cloim omount of Rs.37.89.213/- to the claimant, | do
not find discussion of this issue oppropriate in this Craer.

14,  Accardingly, | find that the odjugicating cuthority hos rightly sanclioned the
rafund amount of Rs. Rs.37.89.213/- to the Execufive Engineer, Saurashira Branch Canal.
surendranagar, The impugned order is accordingly upheld ond the Appeal fled by the
Department is hereby set aside. The oppecl in the instont case is disposed of.
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(Cr. Balbir Singn]_— .

Additianal Drsem"m;ﬁf
Azu.ﬁ obbd.

Cate: /03/2018 F.No, V2/17/EA2/BVR/2017
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To, J
The Principal Commissioner,

Central Excise & Service Tax,

Plot No.67-74/8-1, Siddhi Sadan,

Narayan Upadhyay Marg,

Bhovnogar 344001

Copy fo:

1. The Execulive Engineer, Souroshtra Branch Canal, Div. No.3/2, Surendranagar,
Gujarat

The Chiaf Commissignar, CGST & Central Excise, Ahmedaobad lone.
The Commissioner |Appeacls). Rgjkot,

The Jt/Aaddl Commissioner , Systems, CGST, Rajkot

Guard File.
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