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4

q

$fu 
"€E_dr 

€-sqr re/r"rb,+.t.aj. ((rd.a.) Ear6 tu.t..r.t{e * snr qd df 3frfu-€ :+rtsr s.

.e/?.sb-(rs.ff. Rar+ t€,.tt.r.ts * :r+wur A, Ei d-d$-{ Rd, 3{q{ ryOfrisrfi 6[drdr trdrt'

3r&Erdla jtffi {:i-c 6t raid JefiqE' lqqs #I ffizs, n;fi-q 3aqrd T6 3{fuftqa tqsu 6T qRr

.,q,3i6a1_a(J&Gffitts;qerfryrd..rqfl-dilitrleqt3]fr.dcrtrrfirftfisqfr
ffi"{rf,d f+qT 4qT t.

ln pursuancc to Boar(l's Nottlication No' 26/2017 C'Flx(NT) dated 17 10217 read

u,ith Board,s order No. 05/2017 sT dated 16.11.2017, Dr. Balbir Singh, Aclditional Director

tieneralolTaxpa.verSc'n'ices'Ahn-ir'tlallaclZonalUrrit'Ahrr-rerlabadhasbeenappointedaS

il;;i;. autnoritl for tlrc purposc ol Passrng ul!"t:,i" respect of appeals filed undcr

Sii,io., eS of Cential Excise At t, l9++ and Sectiun B5 oI rhc Finance Act, 1994.

3{q{ 3{r{EiI/ {:r{d 3fl€d/ :qr++a/ Edq;F :+r+ra. ffiq fiqf4 Qrali n"r6T ffi-dhtc / dr4arr{

/ anlrnit rsRi 3qdafiua atl-ao ;tr{lt S €lJa: I

;;i"; ";i "i 
ot,ou" rnerrtilnetl ol() 'issued b\ Adclitional/ Joint/ Deputy,'Assistant

Commissioner, Central Excise / Sen'ice'lax, Rajkot / Jamnagar / Gandhidham :

:r*-fq;At & CftdI4I 6f arq \rd q?rr /Namc &, At]drcss of the APPellants & R.-spondent :

M/s Executive Engineer, Saurastra Branch Canal,,Div' No' 3/ 2"Surendranagar'

tfl 3n*n3rqrf,) n. .qPrd 4'rg .qtra ffifuE ifi& * lqqFd qrffi / crfuf,{ur t sqsr

vfra er+t rt r+a tti
R.,il oJ..on o**rieveci l.,r tlris or(ier in'Appeal m:rv file an appeal to the appropriate authorit!'

in tht follou inA sar.

drqr sr6 ,Affq tcqrd slr+ r'd *-dr+{ sSdf ;qrsrft]flnT } cR 3rfrd, +*{ l.'qrd arFF

;ftf,dj# -,.1"6i',ri,t.t;t,;,ffi - a-a JlaaaH rgriq 6r qRr 86 + 3r+Jrd

ffifud srT6 6r dr s6dl t t/

e.,.,.^i to Cr"torns. Excisc &'servicc 'l'irx Appell,te 'l'ribunal llndcr Section 358 of CEA, 1944

i-UnJ.i-S..iion 86 oi lhe Filrance Act, 1994 an appr:al lies to:

aznrrur rrcqira d srqFm €:t qrra SrnI et"6. fi;A-q 
'.qr{d^ 

eles- (rd^ €-drfr{ v{ir$-c

-?t"ffi)6{fr fi he}q fid. }ra aar+ a 2. 3m fi "Ct, of tffil. 6t *'r fi;lT rrdq l/

The sDecral bench of Cusronrs, ltxcise .( ,Ser.,ice tax Appellate Tribrtnal of West Block No 2,

R l< ffir';;. N;;'- o"inl i" all matters relating to classification and valuation'

rqltfra qnrL'fc ttal fr d?rl! arq ffi * swrqr iq cgi vdfa {zrr eg. *-frq r,qrd ar6 ('d

sffr$J#ffirm*-,t A *fiqa Brfi-q fifdfl, afr.&q"df,. ili4Td erd-i3{€raT

3c..r€, sil 6'r mfr arBq l/

To the W(.sl resronal l,rcnr h ol ( usrr)rns. Excise& Scnite.lar Appcllate Trrlrulal {CESTAT) at'
)Y,',Hi"Jll Bli;x.-;ii urraiiirr'.'ii;,ii; Ahi;i;ii;r',na-iaoOtr, in cise of appeals oiher rhan as

metttiotted in Para l{rr) alrorr'

(A)

(i)

(ii)
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(iii)

(B)

(i)

(ii)

irffirq ;qrqTfus{ur +. soeT 3{fi-fr c-r.-ild 6{? + R( dq 3cqK ?16 (3{fiO fr{qr{& 2001,

+ Aqa o 6 3filrd Gnliftd f+\' 6r} "qq{ oA-3 *i qR cmi * ES fuqr arqr EG(' t s-a-A t
s" t fiq r'+ cfa A srrr. s51 3iqr< erEF fi qia ,cqrfr #l qiil 3lk qrqr al?IT s-erar. tw s

mg qr rg$ 6Fr 5 dfc sc(r sr 50 frrs {"{' aq; 3FlcIT 50 drBI 5q( s yltr6 t aI- rart:
t,ooot- rqt, s,orjol- l;q* v,rar to,ooo/ 5q$ ar Frutfta slrl ?TFF fr cfr {E-rd *tt Fufft'a

i.*-* rr+,#."{dftB jm-aq;nqrft-+r"r St rrw * s-6Td6 {BFdr-s arq fr ffi et

frriBas *r + t-+ rsro ,rtr taiB? d'6 5rFc ear{r B-qr srar aftt t +i"iftd SFFd 6r srrlirT;r,

A-* a re- ,n"t i d7 *G" 016T flriB-d yqfffi ;qreTfu'firot 6t srRil F?ra B t +arrra"nrht

gt #"&l t frq 3Trdtd-c, + sru 500/- tc('6r Eqlfud s16 trqI 55ar frn tl

The enneat to rhe Aonellalc Trrbunal slrall bc filed in quadruplicate_ i1_ form EA 3 / as

ll-'J.$l#.'i'ri"ali"n.?rE'l"Jr'c",iiiii 
'Ei.iiJ inpp.iii lt,iii.l-:ToI"ih?'inait 6i'a.qorapanied

x:';i;:;"";; i.'r"inh 
'ar 

least 'ihi;i,i; $ ii cbiibanied 
't-'i- a fee of Rs l '0001- Rs !oo0/ '

ft"-fi'dlbo"oi ,ifi;;;';i;";;i;iir'Jr,: o","ai,ii/-ini[.iiiirpenalrv/re[unri is upro s- Lac.. 5 
^Lac 

ro

iii i;X;;h "ri.,"" {ci i_i. r.Ii,"l'Cir iirr ii iii" ior m-iifliiossecl bank draft in. favour.o[ Asst.

H:"i&i.?';t 6irl'ir,1l iffi ,bi{i'iii"it'brt tii'i".roi uanri or the place rvhere the.bench or anv

Il.;f,ii";lt,i';ubiii 'sFi-roi r,uii[' oi'iii.'iri-iie-*ri.i."ihe' 6bnih 'oi thc _]lbunal is sirrrated

A;;li'i;ii". i";4. f- itinr oi.iiri 
"tiall 

bi ai, ompanied bv a fee of Rs 500/'
i!ftd'-lruii[#{d'#-ffi 3{qrd.-ffi itnrrqa. 1ee4 +l TtT q9(i) 6 3raad €-dr6{

fffi, igg+. + Ao* s(l) +. df,d ftnfta w1 s r.-s d .rR cm i 6r -Ir uiafr t'E rsh
ur" G.'3ttii, t fr5d 3ffd'fi ?,m d.5fl6l qF nrer fr mrra q;t (3-dfr t^r'+-cfr.rqrF-d
aH qri*(') jit{ fd-A' € Eiff S rJT !-s cfa t Hru. il6r e'al+a fi 4in ,qlJ *l aTa 3r{ ilrnqr

)|qr #."ui"'s *" qr ls$ frq. 5 drtl Fc(r qr 50 drlq {qq fr:+erqr 50 drcI 5c(r fr

imi+'t6 g m*,,-r.OOOr- 5q-a'. S,OoO) 6.1t:nro 10.000/ 5qlq;r Frqika ;rqr alFF_6r cfr
;i.- *ti furiftd ir@ +, eraara sdfua Jffiq ;arqrfr=+wr sr lnsr t s-6rr6"{ffiFer *
#'t fi-sl ri Hdfir- ar{ t tr rqrl ;irft turfa;d +q; grrc fiRr EqT 3q qrBr'' r rsfud

=*e 
; ,'.'o-. t-+ a rs sn.nr i daT Erfi!. il6r ftifud Jrffiq ;qrqrg"*rq ffr snsr RIa t t

i.* *d,ii# #*l * fu n,tr"jq-* * erq sool- sq('6r Etikd alEF u-;It anar ilm tl

The anneal under sutr s,'cliurr lll o[ Se(1ion 8b <-r-f lhj Finance Acl' lc)94 1o the Appellate
ilit'i'{IiSr,irT n*. ririi ,n ,lr"ihirbiiir'ii'in"Foift 5i.5as pnrscribed under Rule.e(.lJ'of the

sLxi.""ii'l'HirEs. 'f qbi. uh1[S'h]5i'b"" i.ib.-p,ni"a ui i-c6pv ot the orde"r app.eale-d aeainst

i'd;;,ti ;fii.ii:fiiir 'ue ii'itiiiia coDrl and shrruld ne accomoaniecl b\ a lees or HS rnoo/
where rhe amount ol 

""*'."'ii'*'ti'ii.'i 
i."3r a",: ry, i iri",l &'F;;Tr 

". 
i;niF oT R! 

-S.Lakh-s-or 
less'

H!.SOO'Oi 
-*[Fiij tnCamoirni of scrricc la.r &.inlelesl demanrled & Denaltv levred ls more

,han fi,e lolrhq hrrr ,.,.,, 
"*,'.'Jd 

ilin "R'". 'nirr t*Lii n t, 
-nt' tu-'bOoi: rr:here'lhe ainount o[-service

l#'U'i',i i?i"i-a?Y"r'i.I"ii)i'riiiltli"l,:'l'il 
: --'"'it'an t'ti" Lakhs rurres in the rorm or

crossed bank dratr rn tar ouf rji-in. nrsiiranl' Re€istrar oJ 
-ini 

bencn 6f nominated Puhlic

El,liii"eXiri'"irTr'; ;ia;? ii..",l iii" biai:tr"oi fliFpn 'is 
situatea. / Applicarion made for

grant of star shall be accontpanie(l b\ a lee ol Rs 5uu/ -'

fuaa yfufrq-a', 19e4 ff cIRr 86 Er :q-qrrr3l] (2) (rd (2A) t ]idfrd (S Sr ?Tfr 3i*d, +fl6{

F.""].ft, 1994, * a-q-q 9(2) (rd 9(2A) i rAa trtrtft-a wrd s.T.-7 di frr sr $i;zt trs 3qt srzl

:n++a, idq 3isr( eI-F y,ta yrqEA (3lmd). +,-fi-q Siqld aIia; rqm crfrn $r&r ffr qft-{i

+#a +1(rmg t o_o; cfr crrfa;d-.t4 qr6l 3ih Jtq4d .n1 {61-4-6_3arq-+a'3Rrdr rc*t.
fdfq rcqr-d qr6i tdr6{, +f jtqdiq ;qrsrB+r{uT 6f 3na-(d 43 *.[i ar ft&t i] ard vrlsr fir

cfr st HRr fr'scrrd 6{fi 6rrfi I /
The appeal under sub seclion. l2l arrtl 12A) lf.lfq ":iliPl 

8b the Finance Act l9g4 shall be

file6 in For S'l .'/ as Drescrrb"A'L,ha"i drt. q tZ) & 9(2A) of the Ser-vice Tar Rules. 1994 and

"'tlj 
r 
'ir.' i".I-""i1.[ Lu , -pt: oi order of i'ohmisiioner Centra] Excise or Commrssioner'

E#T.;i d;.i.;'fA;ir""rii" rr"" lr rt tricr' itratt be a certitied copr') and copt of the orcer. passed

;i'i'#' "c;;;i';;I$;;;;ih";rine itre Aisistant commissidrier or Deputv commissjoner or

6l"ii"r prJii"T Si*iC. i"i to file'ihe appeal before the Appellate Tribunal'

fisr lro+. n-ffq 3-cqlq qf.q; ('q tdr6{:rffiq qrfuq;wT (tr-c) * cfr'$ffi t 4l4n * il-d}-4

..*."tr- 3rftCqE 19{'4 fi rr|{r 35\rtr fi ra?td, d fiT ffiq sfufrq-q. 1994 Ar ?nn 83 *
3rd"ld "t-dr6{ *t ff nrrl *r 4g t, {s :nirr * cfa :rS*&4 qrfu+{q d Jff, FG $Tq saqr

i.*le-" d6.{ ar4 + to hrra 1tov"1, ild firrr aa qalar Ifurtrd t, qT qq'rdr, re #{f, ilalar

#afra t. 6r spklrd fuqr arr. serfr F+ tff trT{T + fua *qr fr ari drift 3lqBd Iq nft es

si{is 5c( t nfu+ a ftr
adq 3aqrd et6 r'E €-qr+r e 3{d?td 'qrrr fuq rnr ?fffi' d fr-q qnfr-a t

(i) Hrtr 11 A + il.?id r6tr
(ir) ffie aJ{r ffI fr 4* ardf, {rR}

(iir) ffic rqr B4ql{dt 6 fi-qa 6 t:iaala iq i6a
- sqrt q-o fairs qm * crdtrrd fr?frq (d z) aftiG-+a 2014 fi 3rl{eT t {6 ffi 3s-&'q

wffi fi sqffi Fd{(Etrd r:rra rr$ (rd 3rffd *t mal r& otiti
For an aooeal to be llletl bclore rhe CESTAT. rrnder St'ction 35F of tlre Cenlral Excise Acl.

194i;,[i.[-[ J;o maae appllcallc to Senice Ta-r under Section 83 of the Finance Act, 1994,

,., 
"ro"oi-rnrinst 

this orier slrall lrc ht.fore thc Tribunal on pa\.menl oI l0on of the dulr
aemdriOea ufiererlutt or dul\ an(i penaltr are in dispute' or Penallv. \\here Penalt\ alone IS ln

;i;;;i;.';;;i;i it.,i umou,ir ot pie-dep.rsit patahlb ut.ruld'be subiect to 5 cerling ot Rs' l0
Crores.

Under Central Excise and Service Tax, 'Dutl Demanded" shall include :

li) amount determincd under Section )l D;
iiir amount of erroneous Cenvat Credit taken;
liiir amount pavable under Rule 6 of the Cenvat Credit Rules

orouia.a 
-irirt.r'rt;or 

rhe provisions of this Seclion shall nol appl) lo the star.

applicatlon iiiO appcals pending Lrefbrc arrr appellale.ruthorit] prior lo the commencement ol

the Finance (No.2) Acl. 2o 14.
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(c)

(r)

(ir)

(iir)

(i")

h1

(ui)

(D)

(E)

(F)

gRiI {RzFR i[I Il;l1I8loT 3lFrq;I :

Revision aopliEation to Government of India:
si';.eeT?fliilft.ilffi-fffifa-J-affi d, ;ff{ 3.qrd er6 ntuG'ca-. ree{ 8I irr{r
ssee * q?ra "q{-d+ + jtarrd rr+i gfua, srnd {GFR. q-afta"r vrtrca +619, ft-cd }iar6rq. {ra-F

tr's{r?T, d?i aBd:"f'f,d &q er+fr, sse rrai, a$ ftr"fr t t"ooot. +t fr-qr drdr lTft!.I /
A rer.ision aoolication lics 1o llre Under Secretan. tq Lhe Covernment.o[ lndia. Revision
[p'p'lii;i"iJ; "Ufiii." 

M iiiidiir: bT Finan.i. Depagtmeit .ol Revenue, 4lh Floor. Jeevanr4Deep
ij[i1iifi;."'pr;li;-.iit Siii'i'r.-tl"""ijelrii t ldo6i. undir section 35EE of the cEA-1?
LtiiEii",ir tri6'i6irori,infillil eii;erGd-iii iiriiprriviso to sub-section (1) of section 358 ibid:

qfr qm * ffi rosra + fi.rq-d fr, t6r {fr{fla ffi ara +t ffi 6l-.ori S ar* qr * crrrrrd

+H qr fuS +-s mrltlri qr ful *S"r'+ ercR a.rr $ SSt ersB {d Ylarfla + dhrd. qr ffi
,=o q" * qr eis[ur d qrd fi ERR=F{sr + qllld. ffi +nff qr fr;Ifr }isR 116 fr frri{ fi r+-sra

t qrait *rl
ln case of anv loss of goods, rvhere the loss occurs.in trgnsit from a factory"to a $'arehouse or
ili li-riinliiaf iJ.r: ;; ?io-"b,;;'ii a riitrou si t. lnpl6Fr Ouiing rhe course 6f processing of the

[ooAs in a wareh6use or in sloraRe whelher ln a lacton or In a \\'arenouse

e{I{f, + dr6{ ffi {rr{ qr ${ qit fua w G,rq t faB4fuT fr r-{4:d qi't a1a w ertr T$

+rii."ffi'rJ- 6 d. in#i * o*a *, d srT{d * Erer Gffi 11.( ,ir rrd +t ffia ff * t,

In case o[ rebale of dtttt of excise on goods exported lo anv countrv or territorv outside lndia

lji Ei,''."iiii6il'-", riiiat J.;J i; itr'e-mn"uiai'tuie oi the goods *hich are ei<porter! to anr'
i6unirv oi Grriton outside lndia.

qfa s.-ct6 ?rffi 6r crrrd fsc fudT eTrra + qrfl. *cri{ qr slcrfr +\ am ffia fu{r rrqr tl I
fniu'"" o-f gtooA" exforted outside India exporl to Nepal or Bhutan. wtlhoul pavment of dutv'

sBft-+a reqrd * r.qrra el6 S slrrara + R('d 5{A iA. 5s YfuB-{fi p-s^5s$ trfua
m"tn;i t ilild a1"q fi 

"€ 
t ,m t$ yreqr d nrq+-a i$qrfr) * CdRr _fa?d 3ftlti{n .(a 2).

isst Sr uRr'109 + q-dRT fula A ,rg drtu yero ffifu o-{ qr Erq fr qrfra B.' r* ttt
C."it of un' ir,f aiio-rr:e4 to he ufilize6 !ort-artls pa]merlr of excise dutr on final producls

,nrter rhe Drovrsrons or tn'" Xii'or"ir,E nuiEi il)'rle-idiii'ii nclei iuch order. is passed hv the

commissioher (Appeatst on oi'Jrt""r.'i'4.':r:iJ ;ifti.i;d ' l n,t-ii'S.il los oiihi Finance [No z)

Act. 1998.

3qtmd 3rdrd 8r Ef c'Fqi qq{ {i@r trA 8 d, tst fir affq srqrq aJq (v^fi-O G;qnra-&,

;no;';"#]g,., ; :rd-li-d aatz t, gs:ntsr + stqvr t 3 nrd + $a-"id *r arfi ufrv- t

ffi.'"# + mu-a-u rrreu' i a+;'3{teqt fi d cfrqr sa-ra 6t arfr qrF('r €r'?r A icfrq

ffi';,-]ftfi#, rUaa a ,m gs oo * erra Btltfta erao fr 3rflq-dfr & qnq t il{ q{

iii ; #''ft '# # *n qn', I
iiie'aboue aoolicalion shall be made in duplicale.in Fortn No. EA-8 as specified. u4der Rrrle I
o[ Central Excise (Nppealsf firii!]zd'o i i-liiiiin*'.l",nbiitt,t'ribfr I trioat'e-.ori. rihiih ihe order

sousht ro be appeated ,su,rii"t!'ib;i;;,i nil-aiiij i"ii iiiatt-uC accompaniea br t-ug-copigs each

;i;B;'dYciii5'o;iie? rfi A i,ijea"r 
' ii"sii6ijiit*alJo"ti ii'ompanieri 6\' a copr'qt rR 6 challan

Ei,ii'"'r.Yi[ r;fti"ii,r iji"iffrt?il i." i"-ii?.iilrr"a rrnaii's.iiion 35 EE oI cEA. 1 e44. under

Major Head of Accoun t

qdtsr"r $ia-{d t srrr ffifua Fruift-a t1a 61 3ril{rft *I drfr qGr, I 
.

;El go# a"" t.r drs 
"ct 

* rcg +- il a sqa 200i - 
'Fr 

errklrd Ffi-qr gr( 3i1r qia silrd
;#'i; il *t t sqTaT d d $qi 1000 -/ mr rynra B*+ sR'r
The revision applicalion shall be acr-orppa nlgd ^-Lr a. lee of Rs. 200/- rrhere.th." amount
i,ii,'.,tiia iii n,ifici 0nii Laa;; tFis?nii i€l'i'OOo7 ":nii. 

the amount'in\ olved is more than

Rupees One Lat.

qft ss Jnair fr +-s ffd yrlqi ar rardli f, ai rc?6 {a rntsr fi frt r1q; +r UaE. 3q{qd

;a" jH'";# .i#' # *, * Aa r,' ,fi €I fre, q -d t ilfi # fat e2ftIfr- afl+q
aqtftqI.r' +i t'+ 3ho'qr imq €-a6rl +t t'+ :niCa fu-qr drar t I / lrt-"r*", if the order

corers uarious numbers of ortler irr Qriginal. fee for each o.l.o. should..be gaid in the

aforesaid manner. nor r,rrnsrJniilne ili.'i;irl i6it ilie one appeal to lhe Appella n t Tribu nal or
ih;';;?l:;;iii?ili,'r'ii, tiii ti:friilii'6oi:i Ai'inij?:is"'mii:be.'is iilled to avoih scriptoria uork if
excisins Rd. I lakh fee o[ Rs. I 00 / - lor each.

qqTsrifra Fqrqlnrq rla rtr'ft+r '1975.^+' 3qq$ I &' rr+sr qd 3{Iler \rd +rpl', nrest 6t

cfr cr di,ita 6 50 &$ 6r -qrrfiFrq qri4 rar6z drn 6rdr qG(,r i ^

C)ne coD\. o[ aoolicarion or O.l.O. ai tfq ca-se-1ar' be. and the order ol lhe adiudicatin&
;riid;ff sftrtT'uii r? iij,'i t# iiami ni ns. 0.so'is piiicribed under Schedule-l ih terms o.1

the Couit Fee Act.1975. as amendcd.

dtffr erai. fi-drq sacE qt6 (rir fdr+a 31ffi-q -qrqTfufiwT (or$ idfut tre-fiildr, 1982 il dFid

ua r&'iqFra rrrat +f €Ffffrd q;-Ci dri fut ff ritl at tqra 3{r+lva l+-qr ardr Bl i
Atte-ntion is also invited to the rules colgrlng tl-.re.qe and- other re lated- !:-atters contained in the
tffit;.ri;, r{";ffi iiio-Sirvrct Appeihie Tribu"nal (Procedure) Rules, 1982

r;q 3rqdrq crffi 61 3tm.m drfud 6{a t €cifud eom+, E-r6 3it{ ildl-ilil4 q'rqqrdt fr Rq.

:merrt nrn l-q tdqrid u.rvrv.cbec. gov. in 6i as {fid H | /
F.,. it" etaUorale. d;lailecl anrl la"rcst provisigns relatirrg to filing of appeal, to the higher
appellate authoritv. lht'appcllant Ina\. reler 1o the ljepartmental \\ebslle \\-\\\\'{ l)ec'go\'ln

(G)
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t,

ORDER IN APPEAT

The Princlpol commissioner, centrol Excise ond service Tox Bhovnogor (hereinofter

referred to os "the oppellont") hos filed this oppeol ogoinst the olo No. R/85/2016

doted I 3.01 .201 7 possed by the Assistont commissioner. Service Tox Division, Bhovnogor

(hereinofter referred to os "the odjudicoiing outhority") in cose of Execulive Engineer,

Souroshtro Bronch conol, Div. No.3/2, Surendronogor, Gujorot (hereinofter referred to

os "the cloimont").

2. Briefly stoted, the focts ore thot Executive Engineer, Souroshtro Bronch Conol,

Div.No.3/2,SurendronogorholdingServiceToxRegisirotionNo.AACCS6T04LSD003,

engoged in constructions services, Works Controcts Services, etc. hod filed o refund

cloim of Rs.56,18,779 l- received on 24'102016 for Service Tox poid for conslruclion

purposeonihebosisofSectionlOloftheFlnonceACt,lgg4(insertedvideFinonceAct

2016) under whlch no service Tox wos levioble or to be collected during the period

ol.oT.2ol2to2g.Ol.20l4inrespecioftoxobleservicesprovidedtooGovernmentbody
for cerioin services lncluding construction Services. The Section olso provided for

Refund in cose Service tox hts been collected if cloimed within six months from ihe

dote of enoctment of Flnonce Act, 2016

3.TheoboverefundcloimwosscruiinizedbytheSerViCeToXDivjsion,
Surendronogorondwosfoundiobelockingindocumentsondcertoinothertechnicol
queries.Accordingly,oqueryleiterdotedl6.ll.2O]6wosissuedtoExecutiveEngineer,

souroshiro Bronch conol Surendronogor requesting lo submil chollons' signoture

verificotionproofs,self-certifiedcopiesofrelevontworkorders'etc'olongwi'ih
explonotionlhotoutoftherefundcloimofRs.s6,lB,TTgl-,howwosihec|oimontellgjble

for refund of interest ol Rs.4,23,5711- poid by lhem' Certoin queries were still pending

ofler the receipt of their reply Hence o Show Couse Notice doted l9l2'2016 wos

issued to the cloimont communicoting the pending queries like copies of relevont work

orders wiih certificote from outhoriied cAs showing co+elotion between ihe work

orders ond the chollons, reconciliotion sheets for omount poid ond relevont tox

poymenl with supportlng documents' pending chollons in support of their refund cloim'

etc.TheCloimoniwosolsogrontedPHsinwhichtheysubmittedsomedocumentsin
suppori of their refund ctoim ond olso submiited thot they ore olso eligible for refund

cloim of omount Poid under VCES

4'ThissoidNoticewosodjudlcotedvideoloNo.Rllsl2ol6dotedl3.0l.2alTby
theAssislontCommissloner,serviceToxDivision'Bhovnogor'whereiniheAdjudicoiing

AulhorityhossonctlonedrefundofRs'37'89'2131-'eligibleunderprovisionofSectionllB

of the Centrol Excise Act, 1944 os omended' mode opplicoble to Service lox under

Section83oftheFlnonceAci,lgg4reodwlthprovlsionsofSeciionl0loftheFinonce
Act,20l6 ond rejected ihe refund omount of Rs'18'29'566/- on occount of omount

poid under VCES in occordonce of Section l09 of the Finonce Act' 2013'

filed this Appeol on the following grounds ogoinst lhe
5. The DePorlment hos

impugned order.

lhottherefundcloimedbythecloimontunderSectionl0loftheFinqnceAct,
lgg4issubjectioverificotionofcontentsondotherdocumentswhereoswhile
sonctioning the clolm, the stotutory records viz' ST-3 returns ond Cenvot Credit

occounimointoinedbyihecloimonthovenotbeenverifiedsoitconnotbe
oscertoined whether Cenvot Credit hos been ovoiled ond whether Service Tox

hos been octuolly poid or nol' Moreover' the Contrqcts signed between the

cloimontondtheControctorshoveo|sonotbeenverifiedtocheckwhetherthe
burden of tox hos noi been possed on to ony other person'
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Scrutiny of service tox returns is olso necessory os if the Cenvol Credit hos been

ovoiled by the cloimont, the some would become exempt vide Section l0l of

the Finonce Act,l994. Hence the odjudicoting oulhority hos erred in considering

lhe cloimont odmissible for refund of Service Tox omounting to Rs'37,89,213/-.

thot the cloimont hos filed clolm for refund of interest omounting to Rs'4,23,571/-

poid by lhem on the omount of Service tox which wos not poid by them in time

which hos been sonctioned by relying on section I lB of the centrol Excise Act,

1944 ond thot the refund sonctioning ouihority hos relied upon Seciion 1 1B of the

centrol Excise Act, 1944 being opplicoble in the instont cose is not conect since

the new Seclion lol hos been inserted speciolly for gronting the retrospective

effects os well os consequent benefits to thot.

thot the provisions of Sectlon I o I of the Finonce Act,l 994 begin with non-

obstonte clouse "Notwhithstondlng onyihlng....." which glve oveniding effect

over ony other provisions contoined in chopter v of the Finonce Ac.l, 1994, being

independent to ony other provisions. Hence only Section l0l of ihe Finonce Act,

1994 is opplicoble in the instoni cose ond not Section 1 I B of the centrol Excise

AcI,1944l-

lhot sub*ection (2) of section l0l of the Finonce Act, 1994 only uses the

expression 
,,refund shol/ be mode of oii such service lox" with reference to the

exemption benefit under lhe soid provision. The lerm ,,inleresf,, is nowhere

mentioned in the concerned section. lt is o settled low thot the meonlng of ony

term in o toxing stotule connot be understood with reference to o similor term

used in o different siotute. Hence, the term "refund of interesi" used in section

llB of the c.Ex. Act, 1944 connot be mode opplicoble with reference to refund

of Service tox under Section 1 o I of the Finonce Act, 1 994 which is o diff erent

enoctment.

The cloimont of refund hod not poid Servlce tox on time ond hod poid inierest

on the some. The poyment of interest in this cose is o penol oction ond there is

no provision to refund the some os for os section l0l of the Finonce Act, 1994 is

concerned.

a

a

6.Theoppeo|wosfiledbeforetheCommissioner(Appeols),Ro.jkol.The
underslgned hos been nominoted os commissioner (Appeols) / Appellote Authoriiy os

regords to the cose of oppellont vide Boord's order No. 05/2017-Service Tox doied

16.11.2017 issued by the Under Secretory (Service Tox). G.O.l, M.O.F, Deptt of Revenue,

cBEC, Service Tox Wing on ihe bosis of Boord's circulor No, 20816/20'17 'Service Tox

doted 17.10.2017.

7. Personol heoring wos held with the cloimont on 15.02.2018 ond thelr

representotlve reiteroted ihelr submissions mode eorlier in this regord ond submilied o

copy of lhe written submissions mode on 14.03.2017 '

B. lhove corefully gone through the fqcts of cose, the grounds mentioned in lhe

oppeol ond the submissions mode by the oppellonl. The quesiion to be decided in the

oppeol is whether the refund omounting to Rs. 37,89,213/- (Rs. 33,65,6421- + Rs.

4,23,5711- {inieresl on lole poyment of Service Tox)) sonctioned under provlsion of

Section I lB of the Centrol Excise Acl, 1944 os omended, mode opplicoble to Service

tox under Section 83 of the Finonce Act, 1994 reod with provisions of Section l0l of the

Finonce Act, 201 6, vide ihe impugned order is ellgible to the cloimont or otherwise.
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9. For eose of reference, Section l0l of the Finonce Ac|,2016 is reproduced below.

SECTION lol,Speciol provision lor exemption in certoin coses relating to construction oJ conol, dom,

etc.

(7) Notwithstonding onything contoined in section 668. no service tox sholl be levied or collected during

the period commencing from the 7't doy of July, 2012 ond ending with the 2gth doy of Jonuory, 2014

(both doys inclusive) in respect of toxoble services provided to on outhority or o boord or ony other body-

(i) set up by on Act of Porlioment or o Stote Legisloture; or

(ii) estoblished by the Government,

with ninety per cent. or more porticipotion by woy of equity or control, to corry out ony function

entrusted to o municipolity under orticle 243W of the Constitution, by woy of construction, erection,

commissioning, instollation, completion, fitting out, repoir, mointendnce, renovotion or olterotion of

conol, dom or other irrigotion works.

(2) Refund sholl be mode of otl such service tox which hos been collected but which would not have been

so collected hod sub-section (1) been in t'orce ot oll materiol times.(3) Notwithstonding onything

contoined in this Chopter, on opplication for the cloim of ret'und of service tox sholl be mode within o

period of six months t'rom the dote on which the Finance Bill, 2016 receives the ossent of the President.

10. ln view of the obove, I find thot the refund cloimed hos been submilied with the

concerned outhority within the stipuloted time of six months. And, the clolmoni hos

poid the Service Tox omount under Reverse chorge Mechonism hence, question of

utilisotion of Cenvot Credit towords poymenl of Service tox os o recipient under RCM

does not orise.

lt. I olso find thot the cloimont hos submitted o cerlificole issued by M/s. Dhirubhoi

shoh & Doshi, c.As. thot the they hove mode poymenl of service Tox under Reverse

chorge Mechonism ond hove not cloimed ony credit on such poyment of Service lox

ond the incidence of service tox so poid by them hos not been possed on to ony other

person. So, there is no question of unjust enrichment in the instont cose'

12. As regords to the interest on service tox poid by the cloimont due to deloyed

poyment of service tox. I find lhoi since Service tox is refundoble in view of my obove

findings, interest is olso refundoble to the cloimont.

13. Durlng the PH for this oppeol held on 15.02.2018, the cloimont submilted o copy

of their wriiten submissions mode on 14.03.2017 ond reiteroled thot ihey ore ellgible for

the omount of refund rejected to the tune of Rs.18,29,566/- vide the impugned order

which wos poid under VCES. Since ihis being o Deportmentol oppeol is limiled to the

exteni of sonctioning of the refund cloim omount of Rs.37,89,213/- to the cloimont, I do

noi find discussion of this issue oppropriote in this Order.

14. Accordingly. I find thot the odjudicoting outhority hos rightly sonctioned the

refund omount of Rs. Rs.37,89,213/- to the Executive Engineer, Souroshtro Bronch Conol,

surendronogor. The impugned order is occordingly upheld ond the Appeol filed by the

Deportment is hereby set oside. The oppeol in the instont cose is disposed of'

aft'r-c
Dr. Bolbir Sin

Additionol Dire YIY
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Dote : 103/2018 F.No. v2l I 7/EA2lBvR12017

d.
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BY RPA

\iv1
To,

Ihe Principol Commissioner,

Centrol Excise & Service Tox,

Plot No.67-7618-1, Siddhi Sodon,

Noroyon Upodhyoy Morg,

Bhovnogor 364001

Copy to :

1. The Executive Engineer, Souroshtro Bronch Conol, Div. No.3/2, Surendronogor,

Gujorot

2. The Chief Commissioner, CGST & Cenirol Excise, Ahmedobod Zone.

3. The Commissioner (Appeols), Rojkot.

4. The itlAddl Commissioner, Systems, CGST, Rojkot

5. Guord File.


