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llate of Order:

Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services|, Ahmedabad

Zonal Unit, Ahmedabad.

3rfu"FrdT drcqr re/rotb-+'i.9. (qd.A.) Ear* tu.t..r.tu t srq ce df 3ifrg sriqt s.

"e/a"rb-(rg.A. fuar+ rs.rr.r"tb S :r+grur d, Fi. ild&- RO, src{ +6rftler+ s-acmT ffi,
3rf,4ilEK $-f,d nfr-i +t ta.a srBF-+q !ss8 6I uRr.e, ii-fi-q r'srE gc4 3rftlB-+a lsuu & qRr

,, q;56ala d-$ 61 49 3rfrt & F;qet fr $ricr crfod *ri * vteq t Jq-fr crffi * sq ii
Bq-+-a fu-qr;TqT t

In pursuance to Board's Notification No.26l'2O17-C.trx.(NT) dated 17.70.217 tead
u.ith Board's Order No. 05l2017 ST clatecl 1(t.11 .2017 , Dr. Balbir Singh, Additional Director

General of Taxpa-ver Senices, Ahmeclabad Zonal Unit, Ahmedabad has been appointed as

Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 194.+ and Section 85 of the Finance Act, 1994.

3rrR 3{rzFriri gq-ra .inqral Scrzrf,d/ {6Fr+ }rT -q-{d a;aq S(q|{ fl6/ n-dT+T tTfrfiti i srtra7lT

/ rnrfttrrfrt rsRT'lq{ftfud .rrfl"na naQr € qft-a: 7

Arising oui of above mentionecl OIO "issuerl by Additional /Joint/ Deputy,'Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham :

3T+tr6-dt & cftdrel 6r ;IrFI a.i tldr /Name & Address of the Appellants & Respondent :-

M/s Executive Engineer, Saurastra Branch Canal,,Div. No. 6/2,,Surendranagar,

Date of issue

4

q

(A)

(i)

Ss fles(3qrfl C" 6qFrd ftt€ dqfta ffi'fua at'* t' s! ]frd qrffi / urBq-rq 6 uro
3{qrf, eT'41- 6{ E6dr tr/
AnV person aqsrieved br this Order-in-Appeal mal file an appeal to the appropriate authoritl,
in th'e follou'idE r.r'av.

$-qr qm ,&fiq raqrd rlis r.d narm{ 3rffiq ;qqrfu-*ror * cF 3rfr-d, i;fiq raqr( er@
xfufrta ,1944 6I tnn ":se &, :rcrara r.E fd.a sifuG-+a, tssa ffr qrr 86 + 3ldald
ffifua il46 fir dr snfr t t/
Appeal to Customs, Excise & Sen'ice Ta;i Appellate Tribunal under Section 358 of CEA, 1944

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:

aat+tur qaqira t srqFrd sfr frrrd fiar er6, i-*q r.qrca 915 va i-dr6{ 3TffiIq
ilqrffi fi frelq fr-d, i.{e .eia a 2, }rr * Erfl 4 ffir, 6t #r"dfr qrFa. t/
The special bench of CLlstoms, Uscise & Sen'ice Ta-x Appellate Tribunal of West Block No. 2,
R-K. Puram, Nerv Delhi jn all matters relating to classification and valuation.

Jqd-rd qfu.da l(a) d raKr rr(r Jiqlf,i *:rqrEr ts qefr 3rfiit Ssr sl6, -ftq raqr{ flE ('E

d-s'r6{ Jffiq ;qrqft}'o-<q (k) fr cfa!-ff &t*q SB-6r, , aftfiq- irfr e-5mfr effid" 3rfldt
3rE4ErqIE- 3r."rq +t 6r ilfr ETG\r it '

To rhe West.regional bench ol Cusroms. Excise & Service Tax Appellate Tribunal ICESTAT) at.
2.n Floor. BhaEmali Bharran. Asarua Ahmedabad J800lb in cAse of appeals oiher lhan as
mentioned in para 1{a) above

slr"{.f-d (3l+tr) or ardraq, *dq urg !=i trdI w 3f{ sisrq ar6'::

O/O THE COMMISSIONER (APPEALS), CENTRAL (;ST & EXCISE'

cffi{I ilfr, rff tt{I & *da I 2*t Floor, GST Bhavan,

tq tF.tS ft4 ltg, / Racc course Ring Road.

,c[i!.-..
$ffiFW

i)i,.
*1i i ,r,

ta&J-l

TIEIiite / Raikor - .160 00t

E nrail: ccra mail.com2r lsra kot

Tcle Fnr No. 0281 2171q5212111112

Ihrfficill
?kax

'ffrurnnxn
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IJi,UiJJb

(ii')

(B)

(1)

(ii)

srffrq;qrqlE'flrT & qrqcT 3rfif, qraa 6{i } faa.Adq saqra el""F (3rfid) B-{qrddl. 2001,

6 fi+a 6 fi 3ia?td Gtltt{a f}r, art'cc-d ea-s +t qR cfut fr E$ Bqr arar qG(' I 5-d-A t
+q t 6+r t'+ cF t flrE, Jr6I faqrd ?tis Er aia .eqrg 6r Fi4 ]it{ drlEII rr-qT rqiar. tqq s

ms qr is$ f,fi, 5 ar& .t,qr' q! so *ro sqq cr6 3l?ftIl 50 druI tc(r t vE6" t il- mqer:

1,000/- $qt, 5,0d0/- $qt wtdr 10,ooo/- rqt +r Frutfua sqt lld fir cfr €iltd +tr Frqlfta

l.-- * ,{z#a. €Etsd aq-erT =TqrE-+{rr 6r snsr S sfld6 {B-€ctr * arq d ffi sfr

ir6ft-f,6 de * f+ rqnr arft ffia *m ilrc daqr fu-qr ilrdr ufu t stilira gru5c 6r elrrdr;.

d'* 6t rg snsr * ilfrr ErBcr il61 [qft-d ]rfi-e{ ;qrarfr-+rq 6r tiror Frra t t eIJn- vrlst
(€ 3ffi0 & frq 3Trd-{.T-q{ + srQI 500/- w('6r FIqIR-f, ?rFF srtT rr+ etm tl

The anneal to thc ADDellalc Trrlrunul shall bc filed tn quadruplicate iq form EA-3 / as

"i'd*'iif.'f 
'ri.,"aJi"H i,iF"d iit'c"riiiJ Ei.lii 'inppeoif nrii.sl zoot 'and shall be acc,mpanied

5riii,'"i rie rvtric6 
'rr t"arr strould tri aicbiiibirtied bl a fee of ,Rs l.00Q/.- Rs.-5000/-.

R"s. 10.000/- uhere amounl c,f dttlr dcrnanrl/inferesl/i)enall\/retund LS qplo 5- Lac . 5 Lac !o
hii i-;i;;'d ;6;;i 50 G; ,;sr^iireli in ili. lorm cjf crosseil bank drafi in lavour.ol Assr'
F;ri:.i;r;';i 6.lIiin li iii ,lo"mrr:died nuntii ie.ror bank ot the place s here the bench of an.r

;;Riil;l;j ;r6ii;"J; i;i tianii iji ih,r Ei;;i "nFre 
ihc bent h'of rhe -Tribunal is situated.

A;;ii'C;ii; [;"ci""roisrii: r oI ii,,i stralt be accontpanierl br a fce ol Rs 500/ '

;{fuf';ffi S..aaii-ffi,-ia;a'jr1q1+{n, 1ee4 +l qrr 86(1) fi 3rtr+d €-dr6{

frqaarfr, 1994, + G-q-q 9(l) t raa B'tftra cE s.r. s.ii qR cfr-di * fi or siafi rrE sst
u,.r ns':naur't fu{6 x# & ab d, r+r$I cR qr?r ii sdrd 6t (rdn t^rr+ qF rnrfi-d

dfi ?rftq Jt{ tilA fr +q t 6fI t'6 cft t EFr, frfl e-dr6{ fir ar+ ,qrs d"l 4T4 3lR drnqr

71qI ;1#. 
-Fq(r- 

5 drg qr 5{$ q;q, S dttl $q(r qI 50 dr&. Fq(r az5 :rersr 50 drsl sc(r t
am+-6 a rrr,,-r,oooi 5qi. s.oool- 5qq 3rirfl 10.000/- 5q-d 61 Bulfua s-41 gqfr cfr

rr" t AO et €Tadas efi + d-6 rqnr srtt ffia d'6 Srrc rym f* sry Efrq t +kifud

=r*; d"-, a-+ a r€.sn61 fr 6;r Erfd. 51-6T €qfua JffFq ffi+pr 4lr erru{r Rra t t

i.rrra srdlr trt *al t fu $rd-d-d ca a; sr{ sool- scq s;r Bqlfud ara; +rT qirat drn tl

The aooeal un<.ler sub se(.lion {l)of seclion 8o of th_e Finance Act, 1994. 10 the. ApPellate

t;l;;,iji s'h;il'1; rlr[,'i in qr"Jhir'prlirli'in"Foi- s T.5 as presinbed under Rule.9(.ll'ol" the
s)'''{,Tii*rrii'Hirl!'ibDi. alra Sl}Ti 

'rri'iiibmpaniFd bl a c'opv o[ the orde-r appsaled qgainst

&l;.ii *frLi1:iiif 'fr" .i'iii?I"a i,-,'pr) and shoulcl.be accomrianied bv a lees o.l .Hs l000/'
\\.here rhe amounr ot ..*,,. iJ.,'dI"i"-#ir alFliiitid &-pirialiit levied of Rs. 5. Lakhs or less.

H"l'srjo'oi 
-*n.ii rr,. u-uuliibf s;ri:ic;1'a,\ & iniel'st ^de^431deQ 

& ps,lg1l) l-q) 1"3 '""- -qt'
iir;-n;d taktii-bui noi ixceeding Rs. l"'iftr Lakhs. Rs l0.000/ where the amount ol -sen rce

ii'i'hj'i,ir"?iii"a".franried'& J"iiEiii:.t.',jiiii 's 
ft.oie rhan f'fii Lakhs rupees. in the.form oI

i;.;a"b;;[' a?ii-in ri'ouIl ji1'nl' A"iiitui'r Relisriai of ihe bench of nominated Prrblic

bL".itsi'el;'t'"i iti pioi-? *:ii.i. iiii Li"ili-"1fliFynai iJ situared. / Application made lor
grant o[ sta\ shall bt- accompanled b\ a lee ul Ks iuu/

le.a ErftlB.c-ff, 1994 6r trr{r 86 €r 3q-tir{r3fi (2) ad (2A) i 3ld"td dJ ff rTfr xqfd, n-{rfr{

as""ta, 1994, + F-q-q 9(2) \rd 9(2A) * rra Fnritra qrrd s.r.-7 fr dir ar qaifi lli 3-{-* €EI

yr++-a, ndrq Sacrd efffi 3RrdT Jrq{d (Jrqrfl #erq 3iqrq ar6 rqm crfrd vrtsr fi cffi
r#" +t (rfrt fi a-6"cR rfirft-d-M ErRrr) 3lh 3tq+d ry1x ffir+fi^\Trd 3lrrdr rcq+l
;# r,"" effi/ fur+r +l 3rffiq -qrqrfu+^<ur +f 3nAcd a;t an? ar fr&r Ii ard :r&t 6t

cfr sfi sFr fr"{iilrd 6{ff ElJt | /
The appeal under sub secrion {2) and l2A) o[ the. secl.ion 86 rhe Finance Acl 19q4. shall be

fitprt ,n For ST 7 as oresc.b";';;.1"; ilrl;9 (2) & 9(2A) o[the Service Ta-x Ru]es. 1994 and

"i-,,rir 

'ij"' ii"i. rrii"ll 6i- r 1-op.': oi nrcler of Cohmission-er Cenlral Excise or Commissioner.

diilri drii"i:'t]rpir.I r-l'rr." ,jf " 
t., i.t., shall be a certified copl; and copr of the order. passed

Ei.'iiii t..-i"s'i6n.r 'aur horjring iir,. Assisrant Commissi6ner o1 .pepu1: Comm jssioner of

C"entral Excise/ Service Tax to file thc appeal belore lhe Appellate lrrt'unal'

s]qr ar6. i,-fiq sacK qtE; ua t-oror nffi-q crfu-+-{oT (dFlc) t s'fr 3{ffi * qrra * *dl-q

3-.sr<'srE; uftA-qq 194'4 Sr qRr 35rrs t rilJrd. d fi ffiq sfrfr'q-4, 1994 6I erqr 83 +

3rE td "d"rq,{ +1 efi d,rl 61 4g t, {q 3n*r + cF 3fidr'{' crfr-fiur 6 3qs *€ €-qq 
''cKqt6"/tdr 6{ spr + to'qrasrd (too,"). d qr4 ue qarar ffia t, w qat-ar ao $-*e rqfdr

#qrna t. 6r errr?rFr F+-qr frEr. E?rfr F+. 5€ erRr + fud r*n fr .ri drit 3$frd Fq rrft rs
6{tE 5qq S lfu+ a dt

*dq rcqr g"+ rrd tdrf,{ fi 3rd-,ti 'firrr fuq aTa elEF fr F-m srF'a t
(i) qr{r t1 fi h jraa\a rre
(ii) ffie rqr SI fr 4g 

';rffI 
{rfe-I

(iii) ffic r*+r lr;lTqrdfr + F-qs 6 + 3rE:td aq r6ry

- Eerd.16 B g+ erm * crdtnfl f{.ffq (q" 2) aftlB-w+ 2014 t 3wsT t $ trtfi 3rtrrq
$ffi t w{sl f+{Rrifiq erlra rrS aii 3rq'd +t eq +€i dntl

For an aooeal to be filed before the CESTAT, under Section 35F of the Central Excise A-ct,

I q4ti;h[[-* 
"lso 

made applicable to Senice Ta-x under Section 83 of the Finance Act, 1994,

un ur".ri us"i"ii if,ls orO.r slrall lre before the Tril)unal on palment of 10oo of the dul.\

aemdrided wEere dul\. or dutr antl pe altv are in disptrte. or penalty. where penall) Jlone IS rn

;Gi;i;, provided the amounr of pie depbsir parable uould be subjecl 16 2 6eiling of Rs. lo
Crores,' Under Central Excise and Service Tax, "Dut-! Demanded'shall include :

(il amount delermtned under Section 'l 
1 D:

hit amounl o[erroncous Cen\irl Credil laken;
liiil amouut uat'able uncler Rule 6 oI the Cenval Creclit Rules

- ,rouid..l lurther'lliat the prorisions ol this Sectron shall not appl\ lo the stat
application and appcals pending bef6r, anr appellate authorjtr prior lo the Commencemcnt o[
the Finance {No.2l Act, 2O I 4.



.J t,,.1 .. . ,
tc) fna' $FFR +l gfrfifiur 3lri{a :

Revision aooli6ation to GovernmeEt of India:
s1i-ffieTH'-,iltii'rnrfdqr tffitua flErdI *. a'fiq scqr ?fffi rft)F-{q. tee+ sT wt
iSee t q?rff "$iil6 * 3rdi-d 3{.R qfud, elrtir stihr, Ct-dtwur ]rd'fi $+r$. fuad F+f,q, {rsg
E?rT?r, d?fr liG-d:dr+d frq rs-n, Fs( aFt, af ffi-iiooot, 61 fu+r um urfrvt 7

A revision aDDlication lies ro lhe Under Secretan, to the Government of lnQia, Rerlsion
Aonlciiioir 

-0iiil. Mlnisln o[ Finance. Departmeit of Revenue, 4th Eloor. Jqevan DeeD'iIii..i;;;-'i,;i;in.iii'.iiiii't."tli" bttti, t fd'dol'. nnoii Sictlon-lsep of rhe cEA Ie4'1 ih
*ip.iri',jt i# i;ii;t"i;s aaiir'eovernid bi fiiir prt,viso lo sub'sectjon I I ) ot Section-35B ibid:

.. q'ft qrd t fr6fr 46fiEI t HErd i, nfl atnrlr;r Bffi qrd +t Gtfr 6rwri t rsn ry5 t qrsrqa
(i) tffi ur rsm 3+q 6R€ri qr m r*o'G arsn 4rr t ilt er*{ rrd qrrrnd h afira. qr fuqfr

srsq ald fr qr ersRur fr qra }, wrFFrq + d{ra. ffi amirt qr A;S 3asq {6 fr qrd * a+-sra

* qrah *u
ln case of anv loss o[coods, rrhere the lcrss occurs in trqnsil frgm a factol\-lo a warehouse or
iij li,i,ifrliia'.r,i;" ;i ?iom";"e iiarinbir"e ro an-other during lhe course bI pro( essing of the
gooais in a warehouse or in storage $'hether in a facton or ina warehouse

(ir) sTrrd + dr6{ ffi {r( qr &t{ +t fua rr G rtd + fdffivr fr r-q+-a wt aTd cI srfr- 4t
t"ii" r*{'E_* + & tftael * a.rnd"fr. * irTrd t qr6{ ffi rr"g 'ir 

qt.d 6} fud 6t ers tr

ln case of rebare ofduty oIexcise on got-rds qxported t-o an\ countn. or.terrilon outside lndia
iri bi"i*ti"i6i. ' 

niir 
"iia-l 

u sirl- - if re'm an uiaFt u re of lhe goods rihich are eiported 10 an\
country or territory outside India

(iii) qE racr qr6 6I erqirEi BE RdT sTrrd + dr6{, icrfr qr crrfr +} qrd Gqtd f+qr rrqr tl /
1"1i". Jf dooa" e*p'oii"a outside Inclii .*po.i io Nepal or Bhutan, u,ithout pavment of dutv.

(iv) sBft'{d riqr + 3iqrqa eI.*F * errrf,rd * frrr ;r} E$ ifrc fs :rfufrq-q 9?^S{re EB-d
d31nd t ara *to fi ,r€ t ril* i-$ vrerr ;11 3lrq+d l3ifrd1 t ronr fu;a sEG-+a 1a 21,

iSS8 Sr rntr' rOg fi <anr Bqd fi G drfre :rpror ffifu q{ qr tlrd fr crR-d FS('arq tl/
Cr.Jrt 

"f 
anv dutv allor.r ed to be utilized towardi pavment of excisq dutl on final producls

;;l:'; iii"";'i.;;id.;';i rhis Acr or rhe Rules maae iheii'iindei iuih oi<ltr is passed bv the

Commissioher (Appeals) 
'oi]'oi'o'ft""..'it'.4;i."dilp;-i;a rn?ei Sei.'i09 oi tne Finance (No.2)

Act, 1998.

(u) jc{td-d JTa-d-r ff d cfr-{T qq{ rle.qr EA-8 *, -l} fiI a#fr-{ 3ictq gq (3ffr) Cr{ 
-qrd-e,

;ddi, + B+ ; t 3"d-id frfrfr"-d t, s{ 3{rt* e {i\"T } 3 nrd + ialrd' fi arfr qGq 
t

ffia :na-ra t lrrq {d jnisr d Jrfr':nisr fr d qRqi {iilr;i ffT orfr qG('t si?, fr Ardlq

H'*.€; ymaor. rb++ 6r qr{r 35-rrE h rra Fnritra r1€' 61 3Ers"ft t qrhq + d'{ q{

ihf;#'rft ffi d+ orn r'ft\'i t
The above application shall be marlq jq rluplicale^in Form Np. EA a aq specified, under Rule. 9

"i'bEii.'ir 
t"*tiiJlAiip".iiii "R'r",i;;;')0'0i'il-iiiliij'.r' ironrns lrom the dat'e.on which the order

Xir,i"'rii'i5 uE')oijed li'.faqa n sr rs cornmunr(aleo ano irratj-ue a&ompanied b1 luo conies each

;f ifi;'oTd;ii5"o;Ae;-'ift:A;ie;'l 
'ii .iiiiiiio..iti...iji accompanred b\ a copv ot rR-6 Challan

Ei,ii'"..Y,lJp?il";;i;f ii;,liFfiua ieii. pr"s?.ii,"t'u-ndci seition 35-EE oI"CEA. 1944, under

Major Head of Account.

tvi) qmfuroT nri{d * srtr ffiBa Fnrifra e1a fr 3firq?fr ff arff aGq t

;Ei }6l} i# r" d11s *t qr r{$ qrq f, a sqg 200f 6r e;lrdrd 6;-qr 3rq 3i1r qfa €.rrm

5aa u+ ilr@. Fqi t .,.qrqr d d Fqi i00O -t 6r sl4dFr B-qr frrq I

ihe revision application shall be accoqparlig{^Ar a fee of Rs 200/- where.the amount
i,ii,'"r"!i"iii'nij"it'6.i 'r-#';*i tEisind f i'OOO/ 

":treii 
tire amounl'involved is more than

Rupees One Lat.

(D) qfr sq 3flear fr 5g {d nr}si 6r sqrn?r t d s--+m {d }reer s frv l1q; sr Ua,T. 3cqq-d

r.T ii Bqr mar arfr-ii rs auq + &d rv afr ST frel 'r8r 
+.r{ t ilf,-fr i5- tilq q?rff€?rra 3{qrdrq

aqftlfi"r +i r.+ :r.fl-e qr +ff'q s-t+Tf +i tt+ :nifa f*-qr srdr t t / t" case, if the order

covers yarious numbers of order in Origin-al. fee for each O.l.O. should..be p-aici in.the
ifoiesaia m-a"hei, ""t 

.i:ittiirinaing ihc-till iiiat lhe one appeal 1o lhe Appellant Tribunal or
ih;';#';;;ii;;iii,n io riiit?niiii do'i. eilnii iase ma!' bel is filled to avdid scriptoria work iI
iiiiiineHi'iialiti fee oI Rs. 100/ for each.

{tr} sqr{rifud -qrrndq lg sfuft-+n 1975.^* 3Jqqfr I t 3r4$ri {d $rlsr ('d {"Irra 3nler 6r

cfr rT fr.r1td 6.50 +eqn 6r;qrqTarq qr6 tdl$-d dIT dfl !TGr' I / "

g,l,i"TR' .fL,?%?'#'i':B,?i rP;',?;,-f; ,llf,,:ttfl;i ,P.:;"1i,9.ii,'";lg'd.,3k',?r"" f f*',1'ffi'J1$
the CoLrit Fee Act,1975, as amendetl

tF) fii+r tra, 4dq jcqr q16 \ra €.-drm{ Jqfrq;qrqrfr-fiur 1*rf ft'fu1 lM. 1982 A dff-d

aa J* {idftrd ffrrd 6l qffid ffii drd M 6r:ik efr e-qrd 31T6ff-d B-4T arar tt /
Attention is also invited to the rules covering tlles_e and othet related !:l^atters contained in the
Ciiiibmi, exilie 

-i?rd'Sir"ice 
Appellate'l'ribu"nal (Procedure) Rules, 1982.

(c) rtq 3{frdrq crffi 6t 3fifr 4rfu-i{ Er.i t €.ift}d aqlTfi, BFf,d 3{Y{ ild-ilffi crffrrd} t faq,

For rhe elaborate. detailed and laiest prorisions relating t <-r filing of appeal. lo lhe higher
appellate authoritr.lhe appellant ma\ reler lo lhe llepartmental wcbslte \\\\\t.r l)('(.9()\.ln



,t

The Principol Commissioner, Centrol Excise ond Service Tox Bhovnogor (hereinofter

referred to os "the oppel ont") hos filed this oppeol ogoinsi the OIO No. R/84/2015

doted 13.01.2017 possed by the Assislont Commissioner, Service lox Division, Bhovnogor

(hereinotler referred to os "the odjudicoting outhority") in cose of Execuiive Engineer.

Souroshlro Bronch Conol. Div. No.6/2. Surendronogor, Guioroi {hereinofler referred to

os "ihe cioimont").

2. Briefly stoted, the foc'ts ore lhot Execulive Engineer. Souroshtro Bronch Conol.

Div. No.6/2, Surendronogor holding Service Tox Regisirotion No. AACCS6704LSD002,

engoged ln construciions services, Works Controcts Services, etc. hod filed o refund

cloim of Rs.95,83,605i - recelved on 24.10.2016 f or Service Tox poid f or construction

purpose on the bosis of Section 101 of the Finonce Ac|,1994 (inserled vide Finonce Acl

2016) under which no Service Tox wos levied or collected during the period 0l .07.2012

10 29.01.2014 in respect of toxoble services provided to o Government body for certoin

services including Construction Services. The Section olso provided for Refund in cose

Service Tox hos been coliected if cloimed within six monihs from lhe do'ie on which

Finonce Bill 201 6 receives ossenl of the Presidenl.

3. The ob,ove refund cloim wos scrutinized by the Service Tox Divislon,

Surendronogor ond wos found io be ocking in documents ond certoin other technicol

queries. Accordingly, o query letier doted l6.l L2016 wos issued 1o Executive Engineer.

Souroshlro Bronch Conol Surendronogor requesting to submit chollons, signolure

verificotion proofs. se f-certified copies of relevoni work orders, e'lc. olong with

explonoiion thot out of ihe refund cloim of Rs.95,83,605/-, how wos the cloimont eligible

for refund of interest of Rs.B,92,BB5/- pold by them. Cedoin queries were siill pending

ofter the receipt of their reply. Hence o Show Couse Notice doted 19.12.2016 wos

issued 1o the cloimont communicoting the pending queries iike copies of relevont Work

Orders with Certificote from oulhorised CAs showing co+elotion between the work

orders ond ihe chollons. reconcilio'iion sheets for omount poid ond relevonl tox

poyment with supporling documents, computerized GAR-7 chollons in support of their

refund cloim. etc. Ihe Cloimont wos olso gronted PHs in which o query regording how
.they were eligible for refund cloim of omount poid under vCES wos communicoted.

The cloimont submilted their rep y to the SCN while oppeoring in the PH ond submitted

some documents in support of 'their ref und cloim.

4. This soid Notice wos odjudicoted vide OIO No. Rl84l20l6 doted 13.01 .2017 by

ihe Assistont Commissioner, Service Tox Division. Bhovnogor, wherein 'lhe Adjudicoiing

Authority hos sonctioned ref und of Rs.72,53,3841-, eligible under provision of Section I I B

of the Cenirol Excise Act, 1944 os omended, mode opplicoble to Service lox under

Seciion 83 of the Finonce Act, l?94 reod with provislons of Section l0l of the Finonce

Aci, 2al6 ond rejected the ref und omounl of Rs.20,82,000/- on occoun'i of omount

poid under vCES ond Rs.2,48,221 l- on occouni of non-submission of chollons / proof of

poymenl of Service Tox.

5. The Deporlment hos filed this Appeol on the following grounds ogoinst the

impugned order.

lhot ihe refund cloimed by the cloimon't under Seclion l0l of the Finonce Act,

1?94 is subject io verificotion of conienls ond other documents whereos while

sonclioning the cloim. the slotutory records viz. ST-3 returns ond Cenvot Credil

occounl moinloined by the cloimont hove not been verified so it connot be

oscertoined whether Cenvot Credil hos been ovoiled ond whether Service Tox

hos been ocluolly poid or not. Moreover, the Conlrocts signed between the

clormont ond the Conlroctors hove olso not been verified to check whethelthe
burden of tox hos not been possed on 1o ony olher person.

ORDER IN APPEAI.
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Scrutiny of servlce 1ox reiurns is olso necessory os if the Cenvol Credi't hos been

ovoiled by the cloimonl, the some would become exempt vide Section l0l of

the Finonce Acl,l994. Hence the odjudlcoting outhorily hos erred in consldering

the cloimont odmissible for refund of Service Tox omoun'ting to Rs.63,60,498/-.

thot ihe cioimont hos filed cloim for refund of interest omouniing to Rs.8,92,886/-

poid by them on lhe omouni of Service tox which wos not poid by them in time

which hos been sonciioned by relying on Section I lB of the Centrol Excise Act,

1944 ond thot the refund sonctioning outhority hos relied upon Section I lB of ihe

centrol Excise Act, 1944 being opplicoble in the instont cose is not conect slnce

the new seciion l0l hos been inserted speciolly for gronting the retrospective

effects os well os consequent benefiis io thot.

thot the provisions of Section lOl of the Finonce Acl,l994 begin wi'th non-

obs'ionle clouse " Nolwhithstonding ony'ihing....." which give oveniding effec'l

over qny other provisions contoined in Chopler V of the Finonce Act, 1994, being

independent to ony olher provisions. Hence only Section 101 of 'the Finonce Act,

l9?4 is opplicoble in the inslont cose ond nol Section I lB of the centrol Excise

Acl,1944l-

thot sub-sectlon (2) of Section lOl of the Finonce Acl, 1994 only uses the

expression "ref und shoi/ be mode of ol/ such service lox" with reference to the

exemption benefit under ihe sold provision. The term "/nleresf" is nowhere

men.tioned in the concerned Section. lt is o settled low thol'lhe meoning of ony

term in o toxing s.totute connot be unders'tood with reference to o similor term

used in o differen't stotuie. Hence, the term "refund of inlerest" used in Section

I lB of the c.Ex. Act, 1944 connol be mode opplicoble with reference 1o refund

of Service iox under Section I o I of lhe Finonce Act, I 994 which is o different

en oclmenl.

The cloimoni of refund hod not poid service tox on time ond hod poid inlerest

on the some. Ihe poyment of interesi in this cose is o penol oction ond there is

no provision lo refund the some os for os Section 101 of the Finonce Act, 1994 is

concerned.

6. The oppeol wos f iled before lhe Commissioner (Appeols), Rojkoi. The

undersigned hos been nominoted os Commissioner (Appeols) / Appellote Authorily os

regards to the cose of oppellont vide Boord's Order No. 05/201Z-Service Tox doted

l6.l l.20ll issued by ihe Under Secretory (Service Tox), G.O.l. M.O.F, Deptt of Revenue,

CBEC, Service Tox Wing on the bosis of Boord's Circulor No.208/6/2017-Service Tox

doted 17.'10.2017.

7. Personol heoring wos held with lhe cloimonl on 27.a2.2018 ond their

represenlo'tive reiteroted their submissions mode eorlier in lhis regord.

8. lhove corefully gone through the focts of cose, lhe grounds mentioned in the

oppeol ond the submlsslons mode by the oppellont. Ihe question to be decided in lhe

oppeol is whether the refund omounting to Rs. 72,53,38al- (Rs, 63,60,498/- + Rs.

8,92,8861- (interest on lote poymeni of Service Tox)) sonctioned under provision of

Sec'lion I lB of the Cen'trol Excise Ac1. 1944 os omended, mode opplicoble to Service

lox under Seclion 83 of lhe Finonce Acl, 1994 reod wilh provisions of Seclion 101 of the

Finonce Act, 2015, vide the impugned order is eligible to the cloimont or otherurlse.

9. For eose of reference. Sectlon l0l of the Finonce Act.2O16 is reproduced below

)
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SEOION l0l,Specidl provision lor exemption in certdin coses relating to construction ol canol, dom,
etc.

(1) Notwithstonding onything contoined in section 568, no service tax sholl be levied or collected during

the period commencing t'rom the l't day of tuty, 2012 ond ending with the 29th doy of Jonuory, 2014

(both doys inclusive) in respect of toxoble services provided to on outhority or o boord or ony other body-

(i) set up by on Act of Porlioment or o State Legisloture; or

(ii) estobtished by the Government, .,, ; 'J ', J 2

with ninety per cent. or more porticipotion by woy of equity or control, to corry out ony lunction
entrusted to a municipolity under orticle 24jW of the Constitution, by woy of construction, erection,

commissioning, instollotion, completion, t'itting out, repoir, mointenonce, renovotion or olterotion of
conol, dom or other irrigotion works.

(2) Refund sholl be mode of oll such service tax which hos been collected but which woutd not hove been

so collected had sub-section (1) been in force ot oll moteriol times.(j) Notwithstonding onything

contoined in this Chopter, on opplicotion for the cloim of refund of service tox sholl be mode within o

period of six months from the dote on which the Finonce Bill, 2016 receives the ossent of the President.

10. In view of the obove, I find thot the refund cloimed hos been submilted with the

concerned outhority within the stipuloted time of six months. And, the cloimont hos

poid the Service Tox omount under Reverse Chorge Mechonism hence, question of
utilisolion of Cenvot Credit towords poyment of Service tox by GAR-7 Chollons, os o
recipient under RCM does not orise.

I l. I olso find thot the cloimont hos submitied o certificote issued by M/s. Dhirubhoi

Shoh & Doshi, C.As. thot the ihey hove mode poyment of Servlce Tox under Reverse

Chorge Mechonism ond hove not cloimed ony credit on such poyment of Service tox

ond the incidence of Service 1ox so poid by them hos not been possed on to ony other
person. So, there is no question of unjust enrichment in the instont cose.

12. As regords to the interest on Service iox poid by the cloimont due lo deloyed
poyment of Service tox. I find thot since Service tox is refundoble in view of my obove
findings, interest is olso refundoble io the cloimont.

13. With regord to the cloimont's eligibility for lhe omount of refund rejected to the

tune of Rs.20,82,000 l- vide the impugned order, poid under VCES, I find thot since lhis

being o Deportmentol oppeol limiled to the extent of sonclioning of the refund cloim
omounl of Rs./2,53,384/- io the cloimont, ldo not find discussion of thls issue

oppropriote in this Order.

14. Accordingly, I find thot the odjudicoling outhority hos rightly sonctioned the
refund omount of Rs.72,53,384/- to the Executive Engineer, Squroshtro Bronch Conol,

Surendronogor. The impugned order is occordingly upheld ond the Appeol filed by the
Deporimenl is hereby set oside. The oppeol in the instont cose is disposed of.

fi-a-(L--
Dr. Bolbir Sin

Addilionol Dir ItY/-
^AAZ edo

Dote : 10312018 F.No. V2ll 6/EA2lByRlZ)j7



BY RPAD

To,

The Principol Commissioner.

Centrol Excise & Service Tox,

Plot No.6/-76lB-1, Siddhi Sodon,

Noroyon Upodhyoy Morg,

Bhovnogor 364001

t.,i.tuJl

Copy to :

l. The Executive Engineer, Souroshlro Bronch conol, Div. NO.6/2, Surendronogor,

Gujorol

2. The Chief Commissioner, CGST & Cenkol Excise, Ahmedobod Zone

3. The Commissioner (Appeols), Rojkot.

4. The JtlAddl Commissioner, Systems, CGST, Rojkot

5. Guord File.


