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Passed by Dr. Balbir S8ingh, Additional Director General [Taxpayer Services|, Ahmedabad
Zonal Unit, Ahmedabad.
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In pursiance to Board's Notification No. 26/2017-C.Ex(NT) dated 17, 10.217 read
with Hoard's Order Mo, 05/2017-8T dated 16,11,2017, Dr. Baltar Singh, Additicnal Director
Oeneral of Taxpaver Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Bertion 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,
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Arigsing out of above mentioned OIO  issued by Additionad/Joint/ Deputy, Assistant
Commissioner, Central Excise | Service Tax, Rajkot | Jamnagar ! Gandhidham

3} Fdhwwdt & SR & S U9 U/ Name & Address of the Appellants & Respondent
M/s Executive Engineer, SBaurastra Branch Canal, Div. No. 6/2, Surendranagar,
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Appeal 1o Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
{ Under Section 86 of the Finance Act, 1994 an appeal lies fo:

(i) wdfteor dromes @ wedleud @l A @ eew, el SoeE oew o dued e
Frarfemrror ff fade drs, dwe e A 2, 3 K e, A R, @ B mfee o

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Sennce Tax Appellate Tribunal (CESTAT) at,

2 Floor, Bhaumali Bhawain, Asarve Ahmedabed-380016 in case of appeals other than as
mentioned in para- 1fa) above
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The appeal to the ."l.I]JI|]-E|,l.||Ii_'_TI.'II:ILI.ni|J shall be fled in guadruphcate m form EA-3 [ &s
rescribed un[ll'ﬂ Rule b of Central Excise (Appeal) Rules, 2001 and shall be accompan ied
inst one which at least should be accompamed by & fee of Rs 1,000/- Ks. 1,

S.IH,{JDI];- where amoumnt of duty demand /interest / penalty/ refund is upto 5 Lac., 5 Lac to

50 Latc and above 50 Lac respectively i the form of crossed bank drafl in favour of Asst,

Rﬁ:g}g.:mrrﬂfi- branch ol any no :111:1::-11 public sector bark ELThr place where the bench of any

naminated publc sector bank of the place where the bench of the Tribunal s situmted.

Apphication made for grant of stay shall be accompanied by o fee of Rs. 500/
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The r‘:FE(‘-EIl under sub section (1] of Section 86 of the Finance Act. 1994, 1o the Appeiate
E?ﬁ““’ Shall be filed m guadry il:r:nr in Form S.T.5 as prescobed under Rule 9(1) of the

e Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
{one of which shall be certified copy) and - should be pocompanied by 3 fees of Ka, 1 :
where the amount of service tay fe interest demanded (5.; penalty levied of Rs. 5 Lakhs or less,
Es. 0/- where the amount ol service tax & mterest demanded & penalty levied is  more
than five lakhs but not exceeding Rs Fifiv Lakhs, Rs 10,000/ - where the amount of service
rax & interest demanded & [:rt}-'u]'r_-. leviesid 18 more than fifty Lakhs rupees, in the form of
erossed bank draft in favour of the Assistant Registrar of the bench of nominated Pubhe
Secior Hank of Hmﬂa:-r where the bench of Tribunal is situsted, [ Application made for
prant of stav sha accomparnied by o fee of Re. 500/

;
!
:
E)
1
3
7
3
3
3
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The appeal under sub section |2} and (2A) of the section &6 the Finance Act 1994, shall be
filedd in For ST.7 as prescnibed under Rule 8 2] & S2A] of the Service Tax Rules, 1994 and
shall be arcompanied by o copy of order of Commissioner Centranl Excize or Commissioner
Central Excise {Appeals) (one of which shall be a certified copy) and copy of the arder ]mmaﬁ:l

by the Commissioner authorizing the Assistani Commissioner or Deputy Commissioner of
Central Excise! Service Tax to file the appeal before the Appellate Tribunal
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,

1944 which is also mede applicable to Service Tax under Section 83 of the Finance Act, 1994,

an appeal against this order shall e before the Tribunal on pavment of 10% of the duts

demanded where duty or duty and penalty are in dispute, or penalty, where penalty slone is in

Ei,qputc, provided the amount of pre-deposit pavable would be subject to a ceiling of Rs. 10
rores,

Under Central Excise and Service Tax, *Duty Demanded™ shall include ;

1) amount determined under Section 11 1,
i) amount of erroneous Cenvat Credit taken;
iii] pmount pivable under Role & of the Cenvat Credil Rules

. provided further that the provisions of this Section shall not apply to the sta)
application and appeals pending before any appellate authority prior to the commencement of
the Finance [Ha.zml_ 2014
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A revision aﬁplltar.iqn_ lies 1o the Under Secretary, to the Government of India, Revision
Application Unit, Ministry of Finance, Department of Revenue 4'Eh loor, Jeevan Deep
Building, Par!iﬁr:rm Strect, New  Delhi- 10001, under Section J5EE of the C% 1044 1n
respect of the following case, governed by first proviso (o sub-section (1) of Section-358 1.
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In case of any loss of u, where the loss occurs in trangit from @ faciory 1oa warehouse or

to another factory or from one warchoise to another during the course of processimg of the
goods in a warehouse or i stornge whether i a factory or na warehouse

oA & ane Wl e ow i @ B o @ AW & BT & gosa e A ow sl om
Fetta IeU wEs & g (Ade) & A A o s & vy el a9 er @ R o g
/

In case of rebate of duty of excise on povds exported to any country or territory outside India
on excisable material used in the manufacture ol the gomds which are exported to any
country or termtory outside India.

o 3o T W HIAE T AT e & e, a9E i o e T g
In case of goods exported outside Inilia export o Nepal or Bhutan, without pavment of duty.
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Credit of any duty allowed to be uuhun-]Ezl tovwards pavment of excise duty on '[ma.lrﬁrglu LY

under the provigions of this Act or the Hules made there under such order s pasred by t

&umﬁagﬁmur [Appeals) on or after, the date appointed under Sec. 109 of the Finance (No, 2)
L, '

Iofte wEe @ 2 ufdw we AEm EAH A St ) & srmee IEE () TR,
2001, & B 0 & wade Al & @ adw & @i & 3 A & e @ FEh afie |
I HEA & E e WEw @ wde ey 1 2 it wens R @ afpe aw @ e
T W HEfETs, 1944 € U 35-EE & opo UifE qew f osEReh & aer $ d W
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licsiti : . e 1 icate | MNo. Ed- dlfied under £
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sought to be appedled against is communjcaled and shall be aceompanied by two ft;jllff_];ﬂ‘-'h

t of TR-6 Challan

# 0D and Order-In-Appeal, 1t should also be aceo nied by a copy
Evi.ﬂcmingdpm ment ol prrs.n;]?mu‘::j e as presonbed Lmriﬂn}gl:arnun JE'.:JL-FLE of CEA, 1944, under
[

Major Head of Account.
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The revision application shall be accompanied b fiee Rs. 200/ where the amount
involves] in Rupees One Lae or less and Ks 1000/- where the amount invo verl 15 more than
Rupees One Lac.
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covers various numbers of order- in Onginal, fee for each 0.1.0. should be paid in the
n{l}“‘.ﬁ.ﬂjﬂ manner, not wllh‘nlrln:!lnll.:g, the Bt that the one up;:nrru_l 1o the Appellant Tribunal or
the one Hlfph tion to the Central Govt. As the case may be, ia filled to avoid scriptona work if
excigsing Ks. 1 lakh fee of Re. 100/ - for each

TurER smeT aEE sRE, 1975, & EEE F WA @ N TR s e &
wl?’fﬁtﬁﬂ'rﬁaﬂ.ﬁﬂ#ﬁtmmqﬁftﬁzmgﬂmaﬂm;

One cop t.:l?. plication or .10 &% the case may be, and the order of the adjudicatin
;'cl.'r.n;]'lnj-rig'l ar a court fee stamp of R 6.50 a8 prescnbed under Schedule-| m terms o
the Court Fee Act, 1975, as amended,

mﬂﬁ.mmmﬂnmmmﬂmﬁhm_ 1982 # aftha
vE ¥y mals AT F afan we o et & oo o e el fEm o B/
Attention is also invited to the rules covering ll]l!'!lﬂ and other related matters contained in the
Customs, Excise and Service Appetlate Trbunal [(Procedure) Rules, 1984

so Wi witwd & e afEs ® @ st wneE, e i alean oEue F @
rArt feml Aaaise wew checpovin B 20 @67 £ 0 )

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appeliate aut tv, the appellant may reler 1o the Deparimenial website www ol gov.in
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The Principol Commissioner, Central Excise and Service Tax Bhavnogor [hereinafier
referred fo o5 “the oppelant”) hos fled this oppeal against the OO Ko, R/B4/2014
dated 13.01.2017 possed by the Assistant Commissioner, 3arvice Tax Divsion. Bhavnogar
[nereinafter refered o as “the adjudicating authority”] In cose of Executive Engineer,
Sourashirs Sranch Conal, Div. No.&/2, Surendranagor, Gujorat [hereinafter referrea 1o
as “the cloimant”|

2 Briefiy stated, the focts gre thaot Executive Engineer, Saurashira Branch Canal,
Div, No.&/2. Surendrnanogaor holding Service Tox Regisfrotion No. AACCSS704L5D00Z,
engaged in constructions services, Works Confrocts Services, efc. hogd fed a refund
claim of Rs.9583.805/- received on 24.10.20148 for Service Tox peid for constructhion
purpose on the basis of Section 101 of the Finance Act, 1794 [inserted vide Fingnce Act
201 4} under which no Service Tax was levied or coilected during the period 01.07.2012
o 29.01.2014 in respect of taxoble services provided to o Govemment body for certain
services including Consiruction Services. The Section olso provided for Refund in cose
Service Tax has been coliected I claimed within six months from the dote on which
Fingnice 8il 2014 recelves gisent of the Prasident.

3 The cbove refund cloim was scrufinized by the Service Tax Division,
surendranagar and was found 1o be lacking in documents and cerfain other fechnical
quernes. Accordingly. o query letter dated 14,11,2016 was issued 10 Executive Engineer,
Saurashira Branch Canal Surendranogar requesting to submit challans, signature
verfication procts, seff-cerified copies of relevant work orders, efc. along with
explanafion that out of the refund claim of Rs.95,83,405/-, how was the claimant efigible
for refund of interest of Rs.8.92,884/- poid by them, Certain queries were still pending
ofter the recelpt of their reply. Hence o Show Couse Nofice daoted 19.12.2014 wos
lssued to the clalmaent communicating the pending queries ke copiss of relevant Work
Cyders with Certificate from outhorised CAs showing co-relation between the work
aorders ond the challans, reconciiation sheefs for omount paid and relevont tax
cayment with supparting documents, computerized GAR-7 challans in support of their
refund clalm, etc, The Claimant wos also granted PHs in which o guery regarding how
they were sligible for refund claim of amount poid under VCES was communicaied.
The claimant submitted their reply to the SCN while oppearing in the PH and submitted
some dacuments in support of their refund claim.

4 This soid Nofice waos odjudicoted vide OI0 No. R/84/2016 dated 13.01.2017 by
the Assistant Commissioner. Service Tox Division, Bhavnagor, wherein the Adjugicating
Authority has sonctioned refund of Rs.72,53,384/-, eligitle under provision of Section 118
of the Centrgl Excise Act, 1944 gs amended. mode opplicable to Service tax under
Section 83 of the Finance Act, 1994 read with provisions of Section 101 of the Finance
Act, 2014 and rejected the refund omount of Rs.20.82.000/- on occcount of amount
paid under YCES and Rs.2,48,221 /- on account of non-submission of challans | proof of
payment of Service Tax,

5 The Department hos filed this Appecl on the following grounds against the
impugned order.

« that the refund cloimed by the cloimant under Section 101 of the Finance Act,
1994 Is subject fo venficaotion of contents ond other documents whereas while
sanclioning the claim, the stotutory records viz, 5T-3 returms and Cenvat Credit
account maintoined by the claimant have not been verfied so it cannol be
ascerfained whether Cenvat Credit has been aveiled and whether Service Tax
has been actuclly paid or not, Moreover, the Controcts signed between the
cla'mant and the Controctors hove also not been verfied to check whether the
tutden of tox has not been passed on t& any other person,

_Lé___, -t { e {
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e Scrutiny of service tax returns is aise necessary as if the Cenvat Cregit has been
availed by the claimant. the same would become exempt vide Section 101 of
the Finonce Act. 1994, Hence the odjudicating authority hos erred in considering
the claimant admissible for refund of Service Tax amounting to Rs.63.60.4¥8/-.

s thot the claimonit hos filed clgim for refund of interest amounting fo Bs.8.92.884/-
paid by them on the amount of Service tax which was not paid by them in time
which hos been sanctioned by relying on Section 118 of the Central Excise Act,
1944 and fhat the refund sanctioning outherlty has relied upon Section 118 of the
Central Excise Act, 1¥44 being opplicable in the instant case s not corect since
the new Section 101 hos been inserted speciolly for gronting the refrospeciive
effects gs well os conseguent benefits fo that.

s tha! the provisions of Saction 101 of the Finance Act19%4 begin wilh non-
absiante clouse “Matwhithstanding onything.....” which give ovemding effect
aver any offier provisions contained in Chapter V of the Finance Act, 1974, being
independent to any other provisions. Hence only Section 101 of the Finance Act,
1994 & appliicable in the instant case and not Secfion 118 of the Cenfral Excise
Act 1944)-

s Inot sub-section (2] of Section 101 of the Fingnce Act. 1994 only uses ihe
expression "refund shall be mode of ail such Service Tax™ with reference to the
exemption benefit under the soid provision, The ferm “Inferest” i5 nowhere
menticned in the concemed Section. It is o settied low that the meaning of any
term in o taxing statute connol be understood with reference 1o o similar term
weed in o different statute. Hence. the term “refund of interest” used in Section
| 1B of the C.Ex. Acl, 1944 cannot be mode applicable with reference to refund
of Service tax under Section 101 of the Fingnce Act, 19%4 which is a different
enociment.

« The cloimant of refund hod not paid Service tax on fime and had paid inferest
on the same, The payment of interest in this cose is'a penal action and there is
no provision to refurid the same as far as Section 101 of the Finance Act. 1574 15
concermed,

&, The oppeal wat filed before the Commissioner [Appeals), Rajkot. The
undersigned hos been nominated os Commissioner |Appeals) / Appellate Authority os
regards o the case of oppellant vide Boord's Order No, 05/2017-3ervice Tox dated
14,11.2017 issued by the Under Secretary (Service Tax). G.O.1 M.O.F. Deptt of Revenue,
CBEC, Service Tox Wing  on the bosis of Board's Clrcular No, 208/46/2017-5ervice Tax
dated 17.10.2017.

3 Personal hearng was held with the clamant on 27.02.2018 and their
representative relterated thelr submissions made earlier in this regord.

8, | have corefully gone through the focts of case, the grounds mentioned in tha
oppeal and the submissions maode by the appeliant. The guestion to be decided in the
oppedal & whether the relund amounting to Rs. 72.53.384/- (Rs. 63.60.498/- + Ri
B.92.886/- (interest on lote payment of Service Tox)) sonclioned under provision of
Section 118 of the Central Excise Act. 1944 o5 amended, mode applicoble to Service
tax under Section 83 of the Finance Act, 1994 read with provisions of Section 101 of the
Finance Act, 2014, vide the impugned order Is sligible to the claimant or otherwisa,

¥ For ease of referance, Section 101 of the Finance act. 2014 is reproduced below.
~ 1



V2/186/EAZ/BVR/2017

SECTION 101.5pecial provision for exemption in certain cases relating to construction of canal, dam,
et

(1} Notwithstanding anything contained In section 668, no service tax shall be levied or collected during
the period commencing from the 1" day of July, 2012 and ending with the 29" day of Jonuery, 2014
{both days inclusive) in respect of taxabie services provided to on authority or o board or any other body-

(] set up by on Act of Parliament or a Stote Legisloture: or

)
fii} estatiished by the Government, U
with ninety per cent. or mare participation by way of equity or contral, fo carry out any function
entrusted to o municipality under article 243W of the Constitution, by way of construction, erection,
commissioning, installation, completion, fitting out, repalr, maintenance, renovation or alteration of
conal, dam or other irrigotion works,

{2} Refund shoil be mode of all such service tax which has been collected but which would not have been
50 collected hod sub-section (1) been in force of all materlal times.(3) Notwithstanding anything
contained in this Chapter, an application for the claim of refund of service tax sholl be mode within @
period of six months from the date on which the Finance Bill, 2016 receives the assent of the President.

10.  Inview of the above, | find that the refund claimed has been submitted with the
concemed authority within the stipuloted fime of six months. And, the claimant hos
paid the Service Tax amount under Reverse Charge Mechanism hence, guestion of
utilisation of Cenval Credit towards payment of Service tox by GAR-7 Challans, as o
recipient under RCM does not arisa,

11, lase find that the cloimant has submitted o cerfificate ksued by M/s. Dhirubhal
Shah & Doshi, C.As, that the they have mode payment of Service Tax under Revene
Chorge Mechanism and hove not claimed ony credit on such payment of Service fax
and the incidence of Service tax 50 paid by them has not been passed on fo any other
person. 5o, there is no question of unjust enrichment in the instant cosea,

12,  Asregards to the interest on Service fax paid by the claimant due to delayed
payment of Service tox | find tha! since Service tax is refundable in view of my obove
findings. interest s also refundable to the claimant.

13,  With regard to the cloimant's eligicility for the amount of refund rejected to the
fune of Rs,20,82,000 /- vide the impugned order, paid under VCES. | find that since this
teing a Ceportmental appeal imited fo the extent of sanctioning of the refund claim
amount of Re72.53384/- 1o the claimant, | do not find discussion of this ksue
appropriote in this Order.

14,  Accordingly, | find that the adjudicating outhority has rightly sanctioned the
refund omount of Rs.72.53,384/- to the Executive Engineer, Sourashira Branch Cangi,
surendranagar. The impugned order Is accordingly upheld and the Appeal filed oy the
Department is hereby set aside. The appeal in the instant case is disposed of,

ijﬂ__ﬁ!’/{' —f-’f(_( =

{Dr. Balbir Singh). —
Additional Dimtmr?_eﬁgmlsgf"
AL J;c-tln edapad.

Date; /03/2018 F.No. V2/16/EAZ/BVR/2017



BY RPAD,

To,

The Principal Commissigner,

Central Excise & Service Tax, r=dug]
Plol No.&7-76/8-1, Siddhi Sadan,

Narayan Upadhyay Marg.

shavnagar 354001

Copy 10
1. The Executive Engineer; Sourgshtra Branch Canal, Div. No.4/2, Surendranagar,
Gujarat
The Chief Commissioner, CGST & Central Excize. Ahmedabad lone.
The Commissioner |Appeais), Rajrol.
The Jt/Addl Commissioner , Sysiems, CGST, Rojkot
Guard File:
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