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Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services|), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance to Hoard's Notificiton Noo 26/ 200 7-C.EX(NT) dated 17, 10,217 read
with Board's Order No. 03] 2007-8T dated 16,801, 2087, Dr. Balbir Singh, Additional Director
General of Taxpaver Services, Ahmedalad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Exciar Act, 1944 and Section 85 of the Finance Sct, 159094,
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FfrAwat & SiaaE F A UH "I_rl-' Mame & Address of the Appellants & Hespondem
M/s Vinubhai Steel Co. Pvt. Ltd.,, F/A, Ruvapari Road, . Bhavnagar - 364 001.,,

g yEnyh) # =fm s e Feefafas ahs & waee oftsd | oftews & @
mmmmm.

Any person agereved v this ider-mn-Appeal may e on appeal to Che approprnte autbonty
in the following way
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Appeal to Customs, Excise & Service Tas Appellate Tribunal under Section 358 of CEA, 1944
{ Under Section 86 of the Finance Act, 199 an appeal lies to:-
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The special bench of Customns, Excise & Senice Tax Appellato Trbunal of West ['I;Irj-u,l-: Mo, 2,
Rk ram, Mew Delhi in all matters relating to elassification amd valuation
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2% Finor, Bhaomali Bhawan, Asarwa Almedabad-380010 in case of appeals other thasn as
mentianed in para- 1a) above
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The appeal to the Appellate Tribunal shall be [ed in quadruplicate in form EA-3 [ ax
T under Rule' of Central Excise {Appeal) Rules: 2001 and shall be accompinied
st one which at least should be sccompanied by oa fee of Ks. 1000/ - ks 5000/ -,
K, 10,000/ - where amount of duty demand ln‘tfrl.'El_."IF{'!'laJl.} ;'rﬁ::r‘lil is upio 3 Lac., D Lac 1o
50 Lac and. above 50 Lac respectively m the form of crossed bank drall in favour of Asst.
Registrar of hrgnrh of anv nominated public sector bank of the place where the bench of any
nominated public sevtor bank of the 5"“" where the bench of the Trobunal s situated.
Apphication made for g.ml ol stay shull be aceompanied by a lee of Rs, 5007
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The appeal unc{l;f suh section (1) of Sectiop B of the Finance Act, 1994, o the Appellate
Trlgl_:nm Shiall ﬁ;% iry glaee 'I,qEHﬂ:ah! m Fotm 5.T.5 as pl.'r.ﬁrnb!?'d] unger Rule 91 of the
Semace Tax Roles 4, anal Shall be accompanied by a copy of the order a aled agaimns!
jone of which shall be certified copy) and  should be wecompanied |n 'I! [ees of Rs 1000/
where the amount of service tax @ interest demnnded & penalty levied of Rs. 5 Lakhs or less,
Rs 5000/ - where the amount ol serfvice tax & interest demanded & penalty levied 1a more
than five lakhs but not exceeding Ks, Fiftv Lakhs, Ks L0 - where the amount of service
tax & interest demanded & penalty levied is mﬁrﬂ: than ity Lakhs %, In the ol
crossed bank draft in lavour of the Assistant Regstrar of the bench of nominated Bublic
Sector Hank of ﬁcp ve where the bench of T ":I'J.TF“ s situated. [ Application made for
grant of stay sha accompanied by a fee of Rs.500/ -
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The appeal under sub section () and [2A) of the section & the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule @ (2] & 9(24) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Cammissioner Central Excise or Commissioner,
Central Excise [Appeals one of which shall be a certified copy) and copy of the order pa

by the Commissioner authorizing the Assistart Commissioner or Deputy Commissioner of
Centrial Excise/ Serviee Tax 1o file the appeal before the Appellate Triburnal.
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Far an aPE:m fo b fihed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which ts also made applicabile 1o Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on pavment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is m
dispute, provided the amount ol pre-deposit payable would be sulyect 10 a ceiling of Rs, 10
Crores,
Under Central Excise and Service Tax, “Dury Demanded” shall include :
i amoun determined under Section 11 Iy
1] amoumnt of erronedus Cenvat Credit taken,
|11} pmounl pavable under Bule 6 of the Cenvat Credit Rules
rovided further thot the provisions. of this Section shall not apply o the stay
application and appeals Hrndmg before any appeilate authority prior o the commencement of
the Finance (No.2] Act, 2004,
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Revision tion to rnment of India;
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A revision Eﬁplll.‘ﬂt‘iqu. lirs 15 the Under Secretary, to the Government of India Revision
ﬁ.pfl ation_Unit, Ministry of Fimance, Department of Revenue, Jdth Floor, Jeevan Deep
BUllding, Parliament Street, New Deihi- 110001, under Section 35EE of the CEA 1944 in
respect of the following case, governed by first proviso 10 sub-section {1} of Section-358 ibid.
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In case of any Joss-of goods, where the loss occurs an transit from a factory 1o a warehiuge of
to apnother factory or frem one warehouse 1o another during the course of processing of the
;puéa 1 & warehouse orin storoee whether in a factory o m o warchouse
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lr! case of rebate of duty of excise on goods exported to any country or territory outside [ndia
of on excisable material used in the manufacture of the goods which are ekported 1o any
cOUNTrY or terrtory oulside Indis

Eﬂmwmwﬁwﬁmmﬂﬁ:m,ﬂmﬁmnmﬂmﬂﬁmamﬂmm f
In case of goods exported outside India export 1o Nepal or Bhutan, without payvment of duty
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Credit of anv duty allowed 1o be utilized towards payment of excise duty op hinal products
ander the provisions of this At or the Hules made there upder such order is d by the

{jl'.'um?gauamn:r {Appeals) an or after, the date appointed under Sec. 108 of the Finance (No.2j
ct, :

it sl & 2 9T 9T Eem BAS & o # R swee ow (d) e,
2001, & TR o & ¥eA REEE b 5w NRw & wiww F 3 W & daid @ FE ari |
IO WS & A et 8 oW angw & 2 whn a@eew @ oo afe e & e
e gk AREE, 1944 & O 35-EE F Ape AURE & et & e F a W
TR-6 $ Wi #Few & 3nh migr)

The above application shall be made in duplicate in Form No. EA-8 ag specified under Rule, 9
of Central Excise (Appeals) Rubes, 2001 within 3 manths from the date on which the arder
BOLI iiéﬁl be appoille .Tunlrm'l ts communicated and shall be accompanied by twe L'_I.HJIEE egch
af the OIO and Order-In-Appeal. [t should also be accompanied by 8 copy of TR-E hallan
evidencing pavment of preseribed fee s presenbed under Section 35-EE o CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied by a fee of Rs 200f- where the amount
mrvalvet in u;ﬂ_-v.-s. One Lac or less and Ka. 1000/ where the amount involved is more than
Rupees One Lac.
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covers various numbers of order |1J1. Origingal, lee for each 0.0, should be P,Fﬂ-td ifn the

foresaid manner, not withstanding the fact that the one appeal to the Appeltant Tribunal or
the one gpplication to the Central Govi. As the case may hee, 18 filled to avord scriptoria work il
excising Rs. | lakh fee of Rs. 100, - for each.
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Che tqﬁv ol application or 0.1.0. n% the case may be, and the order of the &di_udrrutin%
authority shall bear a court fee stamp of Bs. 6.50 as prescribed under Schedule-l in terms o
the Couti Fee Act, 1975, as amended
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éll‘rntinn is also invited ta the rules covenng these and other related matters contained in the
ustoma, Excise and Service Appellate Tribunal {Procedure] Rules, 198.1
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For the elaborate. detailed amd Litest provisions relating 1o ﬁ.Emﬁ of appeal to the higher
appellate authority, the appellant may reler to the Pepartmental website sy w.rber g3vin



FRNEN
ORDER-IN-APPEAL ;

M/s. Vinubhal Steel Co, Pvt.Ltd , F/A Ruvapari Road, Bhavnagar— 364 001 [ hereinafter
referred to as “the appellant” | has filed this appeal against OIO No. 11/excise/D/16-17 dated
22.09.2016 (hereinafter referred to as “the impugned order”) passed by the Assistant
Commissioner, Central Excise, City Division, Bhavnagar ( hereinafter referred to as " the
adjudicating authority”).

2. Briefly stated, the facts are that the appellant were engaged in the manufacture of
rolled products of iron and steel i.e. CTD bars/rounds/rods etc falling under Chapter 72 of the
First Schedule of the CETA, 1985 and had avalled the benefit of deemed credit (total Rs.
41.92,705/) under the Order No. T5/36/94-TRU dated 01.03.1994 as under:

Period from march-1994 to January-1995 : Rs. 36,07,999/-
Period from February- 1995 to March 1995 : Rs. 5,84,706/-

The appellant had filed a refund claim for Rs. 28.81,465/- vide letter dated 27.11.2014 in
pursuance to Hon'ble High Court of Gujarat, at Ahmedabad Common Oral Judgement dated
27082014 in case of Tax Appeal No.56 of 2005, wherein the Hon'ble High Court had allowed
the appeal filed by the claimant setting aside the orders passed by the Tribunal. The said claim
was sanctioned by the Assistant Commissioner vide order dated 15.02.2015 wherein out of the
said amount, Rs. 28.81,465/-, Rs. 8,322,853/- was appropriated against OIO No. 8 & 9
{BVR/Add].Commnr/2008 dated 21.10.2008 and remaining amount of Rs. 20,58,612/- was
disbursed in cash through RTGC/NEFT in bank account of the appellant. Being aggrieved with
the refund order, the department filed an appeal before the Commissioner (Appeals), Central
Excise, Rajkot. The sald appeal was allowed by the Commissioner (Appeals) vide OlA dated
21,07.2016 by way of remand back to the adjudicating authority to decide the availability of the
deemed modvat credit in light of Provisions of Motification No. 23/1997-CE(NT], 25/1957-
CE(NT) & 27/1997-CE(NT) all dated 25.07.1997 and Cir No. 326/42/97-Cx dated 25.07.1997.
Further, vide the impugned order dated 22.09,2016, the adjudicating authority sanctioned Rs.
28.81,465/-(out of which an amount of Rs. 5,84,706/- was to be given as deemed credit which
was required to be lapsed, and further an amount of Rs. B .22 853/ was appropriated against
Oi0 NO. 08 & 09 /BVR/Addl.Commnr/2008 dated 21.10.2008) and the appellant was adjudged-
entitled for cash refund of Rs. 14,73,906/- (which have already been disbursed vide CIO dated
19.02.2015 and the amount of Rs. 5.84,706/- which had been lapsed, was reordered to be
recovered.

3 Feeling aggrieved, the appellant filed the appeal on the following grounds :

« That the impugned arder has been issued in violation of principal of natural justice as
the appellant had informed the Assistant Commissioner, not to decide the matter as
they wanted to file an appeal against the impugned order;

s That they were compelled not to debit the modvat account during the relevant period
and as a result they had to pay duty out of PLA; the position that emerges then is that
where, by reason of the department’s action or default the manufacturer is unable to
avail of the modvat credit which he was entitled to, it is in order to give him relief
following the order of the High Court by giving relief in allowing the said credit in credit
account, In the instant case, it was due to no fault of the appellant that the credit was
denled, the appellant was thus compelled to pay the duty, which was otherwise payable
from modvat credit account, by cash Le. from the PLA. Had the credit not been denied,
the appellant would have saved the amount in cash; :

L



» That while deciding the matter, it should be kept in mind that It is not the refund of
unutilised eredit, but the eradit, which might have been used for payment of duty at the
insistence of the revenue or has been reversed because the department was of the view
that the same is not available for utilization. As such, on the success of their claim
subsequently, if the asseessee is maintaining modvat credit and Is In a position to use
she same for future clearances, it should be normally be credited back in the same
account from where it was debited |.e. RG-23A Part-il account;

« That the amount of Rs, 25,16,881/- was required to be refunded to them as deemed
modvat credit in their credit account as the appeliant had paid their duty liability in cash
due to Insistence of the department.

4, personal hearing was held on 07.03.2018, Shri Sarju 5, Mehta, C.A. appeared on behalf
of the appellant and reiterated the submissions made in the appeal memorandum. He also
submitted a copy of written submissions, alongwith a copy of the CESTAT judgement dated
13.11,2017, Final Order No. A/13414-13422/2017 and requested to drop the proceeding in
view of the CESTAT judgement.

5: | find that the appellant has with the appeal papers filed a condonation of delay
application. Since the delay is only of 2 days beyond the sixty days from the date of
communication, | condane the delay in filing the appeal in terms of proviso to Section 35 (1) of
the Central Excise Act, 1944,

6. The appeal was filed before the Commissioner {Appeals), Rajkot. The undersigned has
been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of
appellant vide Board's Circular No. 208/6/2017-5ervice Tax dated 17.10.2017 and Board's
Order No. 05/2017-Service Tax dated 16.11.2017 issued by the Under Secretary (Service Tax),
G.0.,, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing.

7. | have carefully gone through the facts of case, the grounds mentioned in the appeals
and the submissions made by the appellant. The sole issue before me is that whether the
deemed credit debited by the appeliant can be termed as lapsed on 01.08.15957 or not, in the
facts and circumstance of the case.

. | find that the adjudicating autheority had relied on the Circular No. 326,/42/97-CX dated
35 (17.1997 and held that the Modvat credit lying unutilised with such manufacturer were liable
to lapse on 01.08.1997 and further held that the sanctioning Authority has failed to implement
the correct provision of law and has erred by sanctioning the amount of Rs. 5,84,706/- in cash
which was reversed by the appellant as Deemed Modvat Credit from their Modvat Credit
Account.

g, In this regard, | agree with the CESTAT Ahmedabad’s Final Order A/13414-13422/2017
dated 13.11.2017 wherein the said credit was not lying unutilised as on 01.08.1957 Le the
appellant had utilised the said credit. As the issue has been settied holding that the appellant
were entitled to avail deemed credit, in that circumstance, prior to 01.08.1997 as the appellant
debited the said credit i.e. they has utilised the Cenvat Credit. Therefore, there was no Cenvat
Credit lying unutilised as on 01.08.1997 for which the appellants filed the refund claims for the
period prior to 01.08.1997. Therefore the appellants are entitled for refunds of the amount
debited by them In their Cenvat Credit on account of deemed credit,

sl



10 Considering the above, | hold that the appeliant is duly eligible for refund for the
amount debited by them in their Cenvat Credit on account of deemed credit. Therefore, |
disagree with the order passed by the adjudicating authority in the impugned order for

recovery of Rs. 5,84,706/-.
11, inview of above, the party appeal is allowed.

12 The appeal filed by the appellant stand disposed of in above terms.

- 1 & '..r :- & el
(DR. BALBIR SINGH)
ADDITIONAL DIRECTOR GENBRAL (DGTS)

AZUL, AHMEDABAD.

Date ; 14.03.2018 F.No, V2 145BVR/2016

BY RPAD.

To.

Ms, Vinubhai Steel Co.P.Ltd
F/A Ruvapari Road,
Bahvnagar-364 001

Copy to
The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.

The Commissioner {Appeal) CGST & Central Excise, Rajkot,
The Commissioner CGST & Central Excise Bahvanagar
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