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Passed b1 Dr. Balbir Singh, Additional Director General (Taxpayer Services|, Ahmedabad

Zonal Uait, Ahmedabad.

Jfir 
"e.rdr 

ri€qr re/r'ru-+.s.rr. 1r-a.E.; Eai+ ns t".r.trr * srq ce d)€ Ji1fts:nitr s.

"e/?oile-\rg.fr. fia-r6 re.tr.rotro t :rag-rur *, ai ilf,Sr frr, g.n :rorfidlm +rgrar ffi,
irf,+<rdr Snd {G-i 6I fd?ir irfuG-qa tsqy ff trnrz.r, *,fiq 3aqr{ Lr6 3ifufr-qa tsuu ff qrcr

r,, + 3idrtd d e,r$ ;iffi fi *;dei fr $r{cr crfrd fl} * stqq t 3rqld crMI * sq fr

ftc+-a B-qT aqr t

In pursuance to Board's Notiilcatior No. 26l2017-C.Ex.(NT) dated 17.10.217 read

rvith Board's Order No. 05/2017-ST dated 16.11.2017, Dr, Balbir Singh, Addrtional Director

Cleneral of Taxpaver Sen,ices, Ahmedab:rrl Zonal Unit, Ahmedabad hzrs been appoillted as

Appellate Authorjtl for thc purpose ol passilrg orders in respect o[ appeals liletl under

Section 35 of Central Excisc A(it. 19'l'1 art<l Section 85 of the Pinance Act, 1994.

3{rR 3rr -*rd/ s -{f,d lTr -ffid/ 3qlq.rd/ F6rrf6 lrr{f,d, +ffi{ faqr{ qt6/ fidl6a, {Td6tc / drrFfrR
i 4rtfiur+t qanr":crftfud artr'qa :r*r .q ,flfra ,

Arising out of above mentionecl OIO issued bl Additional /Joint / Deput) / Assistant
Commissioner, Central Excisc ,/ Senicc Tax, Rajkot / Jamnagar / Gandhidham :

3I+arfiat & cFdr& 6I drFI (rd 9?lI ,iNamc & Arldress of the Appellants & Respondent :-

M/s Vinubhai Steel Co. Rrt. Ltd,,, F/A, Ruvapari Road,,Bhavnagar - 364 0O1.,,

(A)

{s 3n*rr{Jfifl e .qfud 66.qf+a Erafldfua atrt d:q+ra crffi / crfufi{ur * E4dr
}m-d aq{ F{ {,6alr Bl/
Arrr person aqqrieled b\ this Order-in'r\ppcal rnar lile an appeal to tht: appropriate authoritl
rn th'e follorr ii? rr ar .

StaT ?l".F ,drq racrq q16 ed e-qrfi{ Jrfi&-q ;qrqTfufllT + q'fi JS-d, &*q gaqr{ qr6
3rfufriff,19"+1 6r qrr'tsu t siaaia r.q fa.d 3rFlffr{q, 1994 6T qRr s6 t 3n+,i-d

ffifua il46 6I ar sr& t rt

Appeal to Custolns, Excise [i Service Ta-r nl)pellate'I'ribunal under Section 358 of CtiA, 19.14

/ Under Section 86 ofthe [,'inance Act, 199.1 an appeal lies to:-

drfi-filT {dqi6d $ ea"Fqa HBll qrtrd fi+r e1a, #;a-q racrcf, rra qE t-drfl Jq-&q
;qr"Tfu-+-{fr fr fae)q q'd, +trc Edi6 a 2, tfl + 'T{", 4 ftFfi, +'r ff'aF+r qrfdq rl
The special bencl.r of Custorrrs. Excise & St.n ice Tax Aplx.llate Tribunal of West Block No. 2,
R.K. Puram, Neu Delhi in all rnirtters relating to classificution and valuation.

fq-{ifld qfti&( ttar d oran, arc lff 4 lrsrar r-q Esfl Xfril dfFr ?1r-s. i;fiq Lqrd al6 \rE
n-dr6{ gffiq ;qsrft}-6l!T (mz) fr qf.?trs- Et-+q qfu6r , Effiq- ild, c5+rfr aaa- :mroi
3r64qrqK 3toor€, 6i 61 6rfr !rG1r tt l

To tle Wesr.rr-gional benr h o, ( ustoms. llxr isr. & Sen it e l:rx Apfiellare'l ribunal {('ESl A1, al.
2i rFloor..Bhaumali. EJharran. Asanra Ahnre<lahad 38001b in iAse of appeals oiher than as
mentioned in para- 1(a) above

(i)

(iil



(iii)

(B)

(i)

(ii)

,J-.;,-,ii')

afidrq;qraffi]-+-eT * sqer 3r+fl rgdd 6G 6 6q i,-fi-o rcqr( el6 (3rfiO G-{frr+&, 2001,

fi tr-{q 6 t 3rirird' Bqif{d fuq 4-}'qrd pe-s +t qR cm A E* fuqT orar qrfAt r f+d- t
rq t 6q t.o cfa *' qrq. d6r 3?qE et6 Sr airr ,esrd 6T 4i4 3ik drn{IT rrqr ;pi-ar. wa s
aru' qr :st ar, s aro tw qr 50 *rs rqq dq rBrqr 50 dr€I sq(r d 3{N t d- *-qqr'

r,OOOl- 5qt, 5,0-0/- 5qS 3r?rdr 10,000i 5q$ 5r fiuifia rTr aliuF €r cfr silrd +'rr Frutftd

,H +r erriata. [de--d :rffiq ;qrqrit'+r"r St qnsr + sdds {BFcR + arq t fqtfr sfr

drdtrdq, #* * a-+ rqrr arfl ffi? d-s grrc dclrr fu-qr srar aftq t €-dfud grqd 6r ryrdrfl.
d-fi SI 5{ snsr fr ddr qTGa J6r €Eie--d ltq-dr'{ ;sraTB--finT 6t snsr Rrd t I RFrd" 3r&l
(€ 3fr&l fi fd(' 3ni{d-q-d + HEr 500/- 5c(' 6T Bqlka sli+ s}fi +rar ilan tl

'l'he anneal to lhe ADpcllal(' Trihunal shall he [iled in qtradluplicate- in form EA 3 / as
,,re"cii6ed rrnder Rul'e'b of Central Excise lAppeal) Rules. 200 I and shall be accompanre(l
5;;il:i';.- *hi,'h'li icul -.nnula ui aicbiirbanled bv a lee of R.s. 1.000/ hs.-sQ0O/ .

R-s.10.000/- \\here amourll ofdutv demand/inlerest/penalt\ /relund is qplo 5-Lac..5 Lac lo
5'd DI an'd a6oJe 50 LJC rispictirctr irt tfie lorm ril crossbd bank drafi in favour.o[ Assl'
Fi"i"iii^?'bT tria".t-r oi anr: nominaterl public ser-tor bank of tlre place rvhere the bench of anr
;;ili;;j;j ;r[ii; '$;idi tjanti "i-rrr" 

plaic 
'rhere 

the bench'ol the f{bunal is situated.
[;;ii;;itn ftildarr, siairr oi .siav shirll he at coinpaniecl br a fee ol Rs. 500/
:i[ffi -ffir++,i S ffi ]qE, rfr.? 3Tftfl-fqa. ]c]q+ +] trRI 86( l) + 3{d?'ld Q-dr6{

Gqa?Iff, 1994, + F-{rfl 9(1) t rea Bqtft-a crrd s.T. s * ER cftq} fr 6r ar s$zt q-s ttr+
ur,, B{'3,rAu, * A-sA y+a'fi rrm d, rs6r cfA qrPr fr Ffrrfr at tr+* d^t-+ cR r4"rfi-d

dA qrftr) 3lt{ tdfr fr aq * aq r'+ cfi t qrtl, il6r tar6{ fr aia ,qrs dir aia 3ltr ilrn{n
qqT ;1#. 

-Fq(r. 
5 dr6. qr 5tr$ 6ff, 5 drtl 5c(r qr 50 drGI sqq AzF 3{e14.r 50 FIr6. sC(r t

:rm+-6 J m-mr, 1,6691- 5Eri. 5.ggg7-.Fqt lrzrcrr 10.000/- {q$^+r fitJrfra sqr T4 St cF
;#. 6ti ftrifiE iffi 6r erl?n;I, [df]d 3rq-&"q "-qrqrfu-6{ur 6r rnsr t Edrq-6"{G-€rr *
r'" t ds ,t flrada+ qi-r + d-+ rqnr arfr tsifua d-6 SFFc tclrr f* at1r qrfg(' t +itiQ-d

=r*; *rdr. a-+ A rg ensr * 61-dr 
qrfr! sFT ,Edft'd J+dfq ;qrqTfu-u;{uT Er snsl Brrd t t

i.;fr 3{rdti iat rffirt + fat nra-aa q-* t €Rr 500/- 5c(r 6r Rtriffd tlFF d+rl 55ar 5bn tl

The aooeal under suh s(.lion lli ol Se( lion 8rr o1 1hY Finance Act, 1a94 to the-Appellate
+i-il,;,ilr' (h;tl -h" riiia i,i n,,li iirbt'i.nl.' in" ij'oi,ir S.r.5 as prescribed un-der Rule.91.ll uf lhc
S!,{,T.i"t&'ftlrI","i9trj:'"'lilj'S'ri;Ii t," niibmpani.d bt a cbp' of the order appealed againsr
(one o[ uhich shatr qe ccrrrrrid'1.i[':1'r;i; 

";h"o;ia 6" u.io;"janiea br a fees'6[ Rs. lD00/'
uhere rhe amount ol ..ru,." ii,'4, Tni"'i,ii'r a"iqrii.ti,l A-finaltt le"i1d ot Rs. 5, Lakhs-or ]ess.

iiilstjo'ol.-*6eie tn" amotttrt of senice tar &.inlelesl .demanded & p(.nalt\ levled r^s more

iffi;"fi;i lakHs bur'noi ex.eeding-R". Fiftr Uakhs. Rs. I0.0p0/-, uh,ere the amount ol servrcc

ii'i'it 'i,ltii"ii"a.fr,inci..r a, J"ii5rii"l"' ilja i-i iil-oi. i6"n' titt( Lal<hs rupges. in the,form o[
crossed bank rlratl rn tavou f',iii tli 'Aiiiir ii, i'SeEidiia; oT'itrF bincn 6f nominated Public

b'.7i3i'eXili""ii1i biait "ri"i" iiii'#;i;ii;ifi-i^6!;li ls siiuate.t. / Application madc lor
grant of slav shall be accompanlt'd b\ a lee ol Ks Juu/

B.a nftIG-q-a., 199,1 6r qr{r 86 sr :;q-trr{r3t (2) ud (2A) t dJrd d-$ 61 4S 3rqrfr, fdr6{

FqEllA, 1994, *. F-{q 9(2) (rd 9(2A) fi rra Etrtft',a crrd s.T.'7 fr 6t -Ir €"iilt ad ffl* srr

trr+f,d. affiq tf,Ird ?ftr :r.rdT Hrt{d (xq-fr) }dq ScqrE aI6 rsm qrkd :nlcr 8r cftqi

r#- +t (r+'a t e-6 cF sa-rBa"ffr 'nfdq) ]i1r ilqqd 4Eir sdEr+Jrpl'ra.vetrT sqrtrra.

+d" *r,a qrffit tdr6-{. dt 3rq-&q ;qrarfu-flur +" 3a+da q3 6{A +r F.drr }i srd 3ntRr 6I

cfr efi qrer fr "ga-rd fr[S M r f
Theappealundersubst.ctiort(2landl2A)o[the.sectiolt86theFinanceA<.t19q4.^Shallbe
filed in For St.7 as presc.b"i'r|,J"ii.t. ,l lZi a, q{Zn} of the Service Ta-x Ru-les. 1994 and

"r'u]t 
6.'i."ornpanieb br , .opi 

'oi 
t-rrdt-r t,f Cohmissioier Central Excise or Commissioner'

E.ii'.ii eiiili' l,q,rr.ut.i ton."Ji "t,i.rr 
sr,ait bi i cerril'ied cop.r I and copv o[ the order. passed

E:'liS' "ci'i,t i'"!Y;;;;:;;1h,;;ing ir.,"-ni-,tru"r commrssioner o-r Defurl commissioner o[

I'."ii"r e*iii7 S.*i"" f'r-'. to [rle"lhe appeal before rhe Appc)Jate Tribunal'

fiqr qra. *dq r.srq el6 (r{ +drfr{ $qrdrq cjFI-m{uT (t€}c) + cF 3rffi t ar4-d a-k;fr-q

..*-i.a 3refiqa 194'4 ffI tlRr 35qw fi 3fd?td, ai fr ffiq nftC-+s.. 1994 6I qRr 83 t
3tadd "CEr6{ +i m ai"l ffr z1S t, gg :nhr e cft Jtrrq crfu6{ur I 3q6 +-G u-FFLfl1q

em/+Er 6{ 4rrr # 10'iFera (10?"). Td ffr4 ua rglar ffia t, qr q4lar. rs d"+a rctar

#qrrra t, u'r s'rdra fu-qr drq. derd fu ts 111{r * fua ;rrr ffi ari Era Jqkd iq nftl rs
mt< w(' t vfuo a dt

idrq r.qra e1a r.a i-or+t 6 5541-a "8rrr F6q rnr al6'' d F-a sttB-d t
(i) elr{r 11 * fi }ilJia rrs
(ii) ffic q*+r 6I ff rT-t ,rdd {rla}

(iii) ffic r*n ffi * Gurff 6 t 3{a?td aq rfirl
- Esrd T6 fu 5s trRr * crdtrrd- ffi{ (s z1 :rfuG-+a 2014 t 3rRsr t $ ffi 3q-eq

cTffi fi sqa{ Bdrrrt}a errra :rfr (rd 3{fifr a} atzl a& dttl
For an aooeal to be filed bclore rhe CESTAT, under Section 35F of the central Excise Act,
I q++ 

" 
tiii.[-iJ 

"t"o 
made applicable to Service Tax under Sectior.r 83 of the Finance Act, 1994,

"n 
uo""ii ueii"it this order shalt l:e before lhe Tribunal on pa\ment of 10". of the dutv

demdridcd $6ere dut\ or dutr and p|naltr are in dispute. or penalfv. \'here penalt\ alone rs rn

aiipui.. 
-[.ouiA.d 

the amounr of pie deposrr pa'ablb *ould be subject to a ceiling of Rs. l0
Crores,

Under Central Excisc and Sen'ice Ta-r, "Dut-v Demanded" shall include :

{il amount delermined unrler Section I t D:

ilit amounl of crroneotts Ct'nrat Credit taken;
iiiit amount Davable under Rulc 6 of the Cenvat Credit Rules

.r..r.,id..l furlher 'lhal the l)rovtsiolls ol this Seclion shall not apph to lhe sla\
application and appeals pending before an1 uppt llatc atrthorilr priol to lhe commencement of
the Finance {No.2) Act,201-t.



u.-,,J i, t i

(c) $rGI g{i6'r{ iF'I qtii{Ju[ 3IliG;I :

Revision aoolitation to GovernmeEt oflndia: . -
si'3idsTH'',i;tir"i-ih6T-fffiiE; aia"[ fr. ]rfr-q r?qr er6 3{tuG-qa rqq4 ff qr{r

SSte * c?rg +af,q; }; 3{a-4d irdT sfua, slRa stmR. q-atteT"r 3{rtrd-d ffi. fi-ad 4rrfrq. {rtrE
Esn?T, d?ft qftd:fi{d {tc srilfr, ss( ;{rri, a$ f2.-tt- t iooo t , 6} B-qT arar arf}a t 7 _
A rerision aoolication lics 1() lhe Ullder Secretan. 1o- lhe Go\ernmenl -of lndia Rerision
Aoijtitiiioi, Thii."M-rnisiii of Finance, Depalmeirl oi Rercnue. -lrh Floor. Jecvan Deep
iifi;l;;."'i.;i;*.lit'Siii,i'r."'n",i:'iii:tH, i-iddot,',iiraei Sici'on ;seli ot itre ce4-to+r lh
i"tijEit".it ttii-ioflo" lirf ia i.,' governed b1 first prdviso to sub-section (l) of Section-35B ibid:

... qft Hrd fi HI 6{Trd fi are-d A, afr "r+gra Gil a'ra s'l Bfr 6rsti S srsR 
-aF 

t qi7ra

"l + atrra qr G;fr rt-q 6r@ri qr fu-{ GrS'(r6 asn ra S qE'{ etsT{ 4F cr€r+a & aT{r"l qT fuS
alsn r.ro i qr +isRur g a6 * t e'hrd. fr"fr +rrtiri qr frd asn T l ard + d6srr
t *ratl frrt
In case o[anr loss ofqoorls. \\hcre lhe le,ss occrtrs rn transil frgm a lacton.lo a ttaTehtruse ot

iij ),?,iitt'iiiai-iJi:;; ?i;m";,i; iuirinou't ro in-olher rluring rhe course ol processing ol the
godaiin , $aiehouse or in storage \\'hether in a facton or in a \\'arehousc

(ii) sfid t qr6{ ffi r"q qr *d 6t Ma +r G qm t ldMnr d qaq6 5;d 
"fd 

qI crtr rr$

+rfl" r.rrq',1 * * g. tfiect * 4rr& fr, S snw * Erf,{ G;fr {"q dT et{ 6} fud fi ar$ tr

In case of rebate of clutr of er.cisc un qoods e,xportud to any countn or- territory outside lndia
lT i;ff'!ffiii6ie ""iatiija-t 'iis-"ii'iii 

itie 
-ma'iuiditu ii of the'goods ri,hich are eiported to an1

iountn or territon outside lndia.

(iril qft r.qrd ?1e; qir 8IJLII;I fu\, B-dT cTr[d t Era{, iqrs qr glcrf, +t qrd ffid fu'{r rrq.r'61 I
l":;;. ; d""1" "*r;ii.a 

outsidr: Inclia .*po.i t,, Ncpal or Bhutan, without pavment of dutr,.

(iv) €Ffttra rccrd t J?qrda are.F + eral?rr;l t Rtr .it g{et i*'i fe vEF-qrT tr^ilflt EEa
,fi-onnA * ruo aEq fi rdB ]h't€ yrtqr sl 3r"r+d!tq4 t ranr_fiea $ft)leo.F In 2).

is,l8 a u*'109 * ddrr #+a A 4 aqe ver+ ffiE qI qT qrd fr crtrd f4.(' 4\'tl/
Credil of anr dutr atiorrr-d ro lr,. utllized louards pa!menl ,,f excise dul-r on ftnal nrrtdttcts

unrler rhe oiorisiorrs oilr,i= A.i oiir,i Rulcs ma,le ih"ii iinJ.i luih oirler ii passeh br the

6ljil,i ,'Jll.;,i'iXrip;tilr ,jli-"?'Jr,""''.'i'i. :[-i;i;;i;i"i;'; ;n?ii Sc.-llos oiitre Finarce [No 2t

Act 1998.

h1 3ct'dF-d ila-f,d fiI Ef cfrqi cq{ {iEqr EA'8 ii, .fr 6r Adq. lc1rdT ajF1 (3TIrO Frq{{e'
;ri;i: ;'ffi e + 3r6atj haf4.+ t, s".*el s €t.svr * 3 nr6 + ffi 6r arff qrfrc 

t

ffid flAaa + eT.r qd'3neti a irfrd'3Treer ffr {$'qr {ilrd #r arfr arGqt sr.c 6 +dq
tr'u,- ,rAA"", rb+a a .:rT SS oB * rfa Etrifta lr€; €r 3rdrq'?ff i snq * dl qt

ii.;# rft **" a # arreqr t
i|," ,bove aoolicariorr shall l,e rnadr, 11 rluplicare^irr Form No. E.A 8 as specrlied. under Rult'. Q

or Cenirat Eicis. tRppJai'li 
'rirli:.lu 

oo i ir'iihi; J moiiih. liurn rli. rlari .on rr hrch the order

soushr ro be appr-alerl "Er'ihii"l't;;;ff;ni;;i;ii 
ir'ti iiiitT u" ac'orypanied.b\ to conies each

ot rEe oto ana o r.i"rtifi'Apij.L r. ir 
'iiiiiii.t ali-o-he aciom paniecl bi a cop\, 9l TR 6 Challan

Ei,ii"'.o""J rjlil"i,i'"r ij;;Jllllt?ll ii."""'"'p?i'"iii"t.,iu-naei $e.rion J5'EE oI cEA. 1e44. Ltnder

Malor Head of Accounl.

tvil qafterur:niea fi {Rr B"FRfua Frulft-a rla 6I srcTq?fr 6r ilfr qrfdq 
t

;Ei H ,# r.* mu sqt or lqn 64 fr a sqt 200/ 6r arrrara f+-qr aR' lih qfr sfrra

6a r.+ 6g 6q{ t ;orA fr d 5q$ 1r)00 J a;T eIrraFI IfiqI Jr(I I

ihe revision applicatiorr' ;hall l-re accorlpa ni,.d ^"1^ 
a fr^e o[ Rs. 200/.- trhere the amount

i,i,^"rita"i['n,IiJ"i-o.'."1# ,i t;;" ;;; f,;: ]utioi '\:hei; 
rhe amounr'invohed is more thatt

Rupees One Lat.

{Dt aft +s .nrfrt fr aE ra :+rlrrl +r sqrasr t at qctrm {d vrlar & frq IFT 6.r ryrd]fi 3c{-ra\u' 
# jH";; 

"+d1'#;. 
; 6)a 6. ,fi fi'fr* ta *tt t *."i a; tu' safuIfr sqihq

ffi +f G #e'aT fi-fi-q €-{sTi +l r'+:nica B-qr 6rdr t I /. In.ca"e, if the order

coversvariousnumbersofor.Iorinorrginal,feefoteachO.I.0'shouldbenair]inthe
aforesard manner. nnr * irtiitu-nitine ilit' laci'itrar rh. b"n.'ipij.al io irri AppFttant Tribunal or

rhe one aDDlicatinn ro ril.'tlfriiii Coi:i' A.-i'ir,I iasi mai:trel is filled ro avoiii scripr,,ria rrork il
i'ii iiirig'i{i iTuiii,'ti'" ol R; l0o for cach'

(E) qqrgetfud -qrq.rd-q etE :rfuF-+s. 1975. fi s{qfi r a" 3qqR qO rir&r (rd IrrffiI yrlqr 6t

cfr q{ ftutR-d 6.50 fu 6r '{r{rIFIzI 116 tfffiE -ilrn 
61fl Errd(r I '

c)ne coo\ of application or o.l.o. ad tlrq.ase_.mar be. and the order of the adirrrlicatinu

authoriti shalt 
-bear 

^ 
:;r;i f;;';i;,id di'ir=. 

-i.sti 
5d piii"?ib?a unaiiSchedule I in terms oT

the Couil Fee Act,l975, as ametlde(l'

{Ft ffffr et6. i-ffq 3cqrd ert6 r.d Sdr6{ rm&-s ;qTqTfuF{oT (+r$ Efur iM 1982 fr dFtd

.= ,* *i-ftrd ,t"rat # €ffi_d q;ri Erd fir iih afr tqra 3rrcifi--d f*qr arm tt I

Alrention is also rnrited ro the rulls (oU,rrng lhesc attd olher rclate(L[tallels contained in lhc
eii:i;;; Eiiri".i iiia 

's?tt:rii 
Apnitiai,- TriIrtin;rI (Proccdule) Rulcs l982

(c) rrE 3{fl-&q qTffi +} sqrd drfu-d rri t rtifua eqrq-6. frF.{d 3lt{ ilfiaaq erdlndt + R!"'

3iq'fl?tr Ffirrrtq tdgr5e usrr.cbec.gov.in 6) eg TrfA F I /
For rhe elaboratc. detailed an,i l,,i"st provrsiorrs rclaling Io .tiling of appeal, lo the higher
appeilaie auihorrtr. the altpcllarrr nrar reler 1o thc lleparlmental $ebstle\\1\\\.r'l)e..q.,\.ln
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ORDER-IN-APPEAL

M/s. Vinubhai steel co. Pw.Ltd , F/A Ruvapari Road, Bhavnagar- 354 001 ( hereinafter

referred to as "the appellant" ) has filed this appeal against olo No. 1l/excise/D /76-L7 dated

22.0g.20L6 (hereinafter referred to as "the impugned order") passed by the Assistant

commissioner, Central Excise, city Division, Bhavnagar ( hereinafter referred to as " the

adjudicating authoritY").

2. Briefly stated, the facts are that the appellant were engaged in the manufacture of

rolled products of iron and steel i.e. CTD bars/rounds/rods etc falling under Chapter 72 of the

First schedule of the CETA, 1985 and had availed the benefit of deemed credit (total Rs'

47,92,705/\ under the Order No. TS/36/94-TRU dated 01'03'1994 as under:

Period from march-1994 to January-1995 : Rs. 36,07,999/-

Period from February- 1995 to March 1995 : Rs. 5'84,7061-

The appellant had filed a refund claim for Rs. 28,81,465/- vide letter dated 27.11.2014 in

pursuance to Hon'ble High court of Gujarat, at Ahmedabad common oral Judgement dated

27,08.2074 in case of Tax Appeal No.56 of 2005, wherein the Hon'ble High Court had allowed

the appeal filed by the claimant setting aside the orders passed by the Tribunal' The said claim

was sanctioned by the Assistant Commissioner vide order dated 19.02.2015 wherein out of the

said amount, Rs. 28,81,465/-, Rs. 8,22,8531- was appropriated against OIO No' 8 & 9

/BvR/Addl.Commnr/2008 dated 21.10.2008 and remaining amount of Rs. 20,58,6121- was

disbursed in cash through RTGC/NEFT in bank account of the appellant. Being aggrieved with

the refund order, the department filed an appeal before the Commissioner (Appeals), Central

Excise, Rajkot. The said appeal was allowed by the Commissioner (Appeals) vide OIA dated

Zt.Ol .ZOt6 by way of remand back to the adjudicating authority to decide the availability of the

deemed modvat credit in light of Provisions of Notification No. 23l1997-CE(NT), 2511997-

CE(NT) & 27/1997-CE(NT) all dated 25.07,7997 and Cir No. 326/a2197-Cx dated 25.07.1997'

Further, vide the impugned order dated 22.09,2076, the adjudicating authority sanctioned Rs.

28,81,4651-loul of which an amount of Rs. 5,84,706/- was to be given as deemed credlt which

was required to be lapsed, and further an amount of Rs. 8,22,853/- was appropriated a8ainst

oto No. 08 & 09 /BVR/Addl.Commnr/2008 dated 21.10.2008) and the appellant was adjudged-

entitled for cash refund of Rs. 14,73,906/- (which have already been disbursed vide OIO dated

19.02.2015 and the amount of Rs. 5,84,706/- which had been lapsed, was reordered to be

recovered.

3. Feeling aggrieved, the appellant filed the appeal on the following grounds :

That the impugned order has been issued in violation of principal of natural justice as

the appellant had informed the Assistant Commissioner, not to decide the matter as

they wanted to file an appeal against the impugned order;

That they were compelled not to debit the modvat account during the relevant period

and as a result they had to pay duty out of PLA; the position that emerges then is that

where, by reason of the department's action or default the manufacturer is unable to

avail of the modvat credit which he was entitled to, it is in order to give him relief

following the order of the High Court by giving relief in allowing the said credit in credit

account. ln the instant case, it was due to no fault of the appellant that the credit was

denied, the appellant was thus compelled to pay the duty, which was otherwise payable

from modvat credit account, by cash i.e. from the PLA. Had the credit not been denied,

the appellant would have saved the amount in cash;
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o That while deciding the matter, it should be kept in mind that it is not the refund of

unutilised credit, but the credit, which might have been used for payment of duty at the

insistence of the revenue or has been reversed because the department was of the view

that the same is not available for utilization. As such, on the success of their claim

subsequently,iftheasseesseeismaintainingmodvatcreditandisinapositiontouse

the same for future clearances, it should be normally be credited back in the same

account from where it was debited i e' RG-23A Part-ll accounU

oThattheamountofRs.25,16,881/-wasrequiredtoberefundedtothemasdeemed

modvat credit in their credit account as the appellant had paid their duty liability in cash

due to insistence of the department'

4.Personalhearingwasheldon0T.03.2018,Shrisarjus.Mehta,c'A'appearedonbehalf

of the appellant and reiterated the submissions made in the appeal memorandum He also

submittedacopyofwrittensubmissions,alongwithacopyoftheCESTATjudgementdated

L3.t1.2077, Final order No. 4/13414-13422120t7 and requested to drop the proceeding in

view of the CESTAT judgement.

5. I find that the appellant has with the appeal papers filed a condonation of delay

application.sincethedelayisonlyof2daysbeyondthesixtydaysfromthedateof
communication, I condone the delay in filing the appeal in terms of proviso to Section 35 (1) of

the Central Excise Act, 1944.

6. The appeal was filed before the commissioner (Appeals), Rajkot. The undersigned has

been nominated as commissioner (Appeals) / Appellate Authority as regards to the case of

appellant vide Board's circular No. 20816/2077-service Tax dated L7.Lc2oL7 and Board's

order No. 05/2017.Service Tax dated L6,tt,2077 issued by the Under Secretary (Service Tax),

G.O.l, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing'

7. I have carefully gone through the facts of case, the grounds mentioned in the appeals

and the submissions made by the appellant. The sole issue before me is that whether the

deemed credit debited by the appellant can be termed as lapsed on 01.08'1997 or not, in the

facts and circumstance of the case.

8. I find that the adjudicating authority had relied on the Circular No.326/42/97-CX dated

25.O7.lgg7 and held that the Modvat credit lying unutilised with such manufacturer were liable

to lapse on 01.08.1997 and further held that the sanctioning Authority has failed to implement

the correct provision of law and has erred by sanctioning the amount of Rs. 5,84,706/- in cash

which was reversed by the appellant as Deemed Modvat Credit from their Modvat Credit

Accou nt.

9. ln this regard, I agree with the CESTAT Ahmedabad's Final Order A/L3474-73422/2077

dated 13.11.2017 wherein the said credit was not lying unutilised as on 01.08.1997 i.e the

appellant had utilised the said credit. As the issue has been settled holding that the appellant

were entitled to avail deemed credit, in that circumstance, prior to 01.08.1997 as the appellant

debited the said credit i.e. they has utilised the Cenvat Credit. Therefore, there was no Cenvat

Credit lying unutilised as on 01.08.1997 for which the appellants filed the refund claims for the

period prior to 01.08.1997. Therefore the appellants are entitled for refunds of the amount

debited by them in their Cenvat Credit on account of deemed credit.
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10 Considering the above, I hold that the appellant is duly eligible for refund for the

amount debited by them in their cenvat credit on account of deemed credit. Therefore, I

disagreewiththeorderpassedbytheadjudicatingauthorityintheimpugnedorderfor

recovery of Rs. 5,84,7061-.

11. ln view of above, the party appeal is allowed'

12 The appeal filed by the appellant stand disposed of in above terms'
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Date : 14.03.2018
F.No. V2l145/BVR/2016

BY RPAD.

To,

Ivl/s. Vinubhai Steel Co.P.Ltd

F/A Ruvapari Road,

Bahvnagar-364 001

Copy to

1 . The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.

2. The Commissioner (Appeal) CGST & Central Excise, Rajkot.

3. The commissioner CGST & Central Excise Bahvanagar


