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3{R"ffrdT gsqr r€,lr.rb-+..t.9. (\.d.&.) kar+ lg.r.rortr & grq ce dB 3nfr-s:n}rr q.

oe/?.rre-(rg.&. frai+ rs,.tr.r.tb fi n+eu fr, =i dtre{ ko, alErr r5rBiem rr:rar ffi,
3l64drdr( d)-frd nG-c +i E a riRfA-cq tqeu 6r qRrr,,, *,fiq r.qr( T6 3rft1ft's-q ?qsu 6r q|{r

:g t. siaJra d fi G 3{ffi * e;aai A snlqr qrfta ori t rlsq t Jfrd s.rMI t sc *
ft{frd ft-qr rmr t

ln pursuance to Board's Notification No.26l'201'/-C.Ex.(NT) dated 17.10.217 read
u,ith Board's Order No. 05/2017-ST dated 16.11.2O17, Dr. Balbir Singh, Additional Director
General of Taxpa-yer Servir:es, Ahmeclab;rd Zonal Unit, Ahmedabad has been appointed as
Appellate Authoritl for thc purpose of passing orders irr respect oI appeals filcd under
Section 35 of Central Excisc Act, 19.1:l and Section 85 of tl,e Finance Act, 199.1.

3{q{ 3isf,d/ s{fld 3rr{rf,d/ 3w.4zfir/ {rdrm 3{r-ffd, *;frq 3;qq q6/ tdrs{, lTsfitc /;r;l44{
r anfitnir rqm'sqifrfua "rt'qa rrarr s +rfla: /
Arising out of above mentioned OIO issued b.r, Additional/.Joint/Deputr,/Assistant
Commissioner, Central Excise / Sen'ice'l'rlx, Rajkot / Jamnagar / Gandhidham :

3I+ilfi-dt & qffiI 6f ;ir'{ lrd qdl /Namc & Address of rhe Appellants & Respondent :-

M/s Lucky Steel Industries,, {Rolling Mill Division), Amba Chowk,,Xhojawad,,Bhavnagar
- 364 001,

(A)

(i)

TT

q

{fl^ }rh(rfrfl t eqFrd 6t* Eqtrd B,raftifua dfte d Jrrgea crffi I vrfta{'r 6 €aqi
3{ft-e qrw 6{ €zFdr tt/
Anv oerson asgriered hr tlris order-in-Appcal mav file an appeal to tllc appropriate authorit].
in th-e follorvirYE ri'ar .

fiqr efffi ,+-fi-q r.qr el6 rd S-drfi{ }tr}q ;qrqrfu+lq + qR 3rfifr, };dtq Jiqr{ er.6
yftC'nq,1944 SI qrr-35u * :rraia w fi.a aftB-+q, tgga 6r rrT{r 86 * $drtd
F-aRfud ilrr6 Er dr E6& t t/
Appeal to^Custoqq, E-xgisc, & Seruice Tax Appeliate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Irinance Act, 1994 an appeal lies to:

d;i-6 
-wT {;{r6a t saRn mfr aprd fiqr rl"a.. *;Crq yiqro q64 c'd e-dm{ i{fidrs

, qrqrfur Ar Eels fi6 ira .ar+ F 2. rrn + ka. ag ftFdr 6i #I'frrdl aifrq t/
Th-e special b_ellch_of .Clustottts, ExcLse d, Scrr rce Tar A ppcllate'Tribunal of West Bloct< l,to. 2,
R.K. Puram, Neu, Delhi in all rrratter-s rclltrng iu classifii'ition and ',,aluation.

3!-n-fid qn=did lrar e {aN rrr, xqrd ] rrma ?N €sn j{rfl-i fiqr srffi, ffiq 37qE qr6 t.dgdmr Jqdq .?rqrfu-6{ur -rffie) dal cfe-Tq tfi { frf64n, . (ffiq'.ra. c5arfi effd'Jrsrdl
3lootq 61 St arfr qG(r ti

To the west reeronal h.n.h (,t ( usroms. I-x, rse & Senicr.Tar Appellate Tribunal lcl.srAT, al.
2 , I Floor. .Bhaii ma li Bh.rrr,rrr. Asanra Atrrrredat actjsiiOtt> in ii+;i 

^pp;;i;;ii,;;'ih;n ".mentioned in para 1(a) aborri

(ii)



UL,.,J2

(iii)

(B)

(i)

(ii)

sq'A-q;qrq.re-f,{uT h gaw:r{re rroa +ri + nr, *dq Jiqrd ?te"r lufo; F+ar+ff, zoot,
* A{fl 6 il iia?td fitriffi B-\' rr$ -qq{ 

EA-3 +} qn cmi fr dS fh-qT orar qGq I l+n' t
rq t 6ff w cR + EtlI, il6r t.qrE ela. 6t aTar .uqrd fir arq 3lt{ dqrqr aEIT rqlar. wq ;
ars qr rg$ 6rr, 5 dr€r sc\r ur 50 &rs wo a6 3r?lqr 50 dr€I sc(r $ }lfue." B d *qst:
1,000/- $qi, 5,000/- wt 3r2.ET 10,000/ 5q$ ar ffitifta ilqr sf"6 ft cft Tid&T *tt frtiR-a
er6 6r gIrrdrd. Eqfu-d 3rm-e'{ ;qrqrRl-6TUT 6t :nsr * s6rf6 {BFdR e aT?{ fr ffi efi

ir+B-d6 #r * a-+ ram srt ffia d-6 iFFc (drlr f$-qr rrar ari6t r ei:fua grqc 6r slq?rEt.

d-+ 6t rs rnor fr dar iltra. sdr €dfud Jq-frq ;qrqrfu-fllT 6t ern{r Rra t | €rrrd" xreer

(Ft 3fr50 t filq 3rrifi-q{ t sRT 500/- rcq 6r Aqifoa sr6 wr +'rar ilrn tl

The aooeal to the ADDellate Tribunal shall be fih:d in ouadrunlicate in lorm EA-J / as
nrescritred under Rulb'6 of Ccntral F,xcise lADDealt Rulesl 200l and shall be accomrranierl
Spainsl one uhich at least should lre accbrhbanied br a fee of Rs. 1.000/- Rs.5000/ .

trs-10-O0O/ wherc amount ot dutv dernar rd / rnterest / oeiraltv / refund is uDto 5'Lac..5 Lac to
50 Lac ancl above 50 Lac resoeciivelr in ll'ic lorm ril crossi.il bank draft in favour of Asst.
Resistrar of branch of anr nominatcd nublic sector bank of the place u here !he bench ol artt
noHrinatecl oublic scctoi bank of thtj olace \\here the bcnch'of the Tribunal is silualed.
Application inade f,-rr qrant oI sla\ sirall l.re accompanied bt a lee of Rs. 500/
$qHIq -qrqrte-6{sr + sqa{ 3{qfd. fa(E trli}ffr{rr, l9q4 +I ur{r 86(1) + 3rdrfd A-dr6{

li;ffi, i994, * G-+a 911y t rea Eqttra qtrd s.r.-s ri qn cf-q} d fr ar si;afr rrE ri{h
flrr B-s sneer t ldsd 3rfid SI rrfi 6i. rs& cft €rer fr sila-d +t tr+d t r'+ cfr lrfilfrd
6tfi drftq 3ik trait t rq t +q ro qfA & srr, il6r C-il6T fi *tftt ,qra fi airr ritr e-arqr
arqr s4tdr, 5cq 5 drg qr Is$ 6fr, 5 drsl 5q(' qr 50 drg 5c(r +5 3r2rclr 50 drcI sqq t
3{86"t A rffr: 1,000t tqt, 5,000i-tqt j{erqr 10,000/- rqS or Rqlft-a r+r r1t+ ffr vfr
d-ara +tr Fruifua lrcq' .Fr srfldr;r, Fqfud lffirq ;qrqTfu-flrrr St erR{r + e-5m+" 6p* 5
drq t Fs-S sfi era*+o &i{ + d+ rqrr arit ffid d'6 gFrc {drr G;qr drdr qrfrr' r mifr-a
gFE $r erffrl;r, d'+ ffr w erR{r fr 6tiT qrR\'il6r €dfu- 3{ffi{;qTqrfu-6{uT 6r cnsr tr?rd t r

{arrrd 3rdsr Ft fr.i{) * fr(' 3ni{d-q{ + srer 5001- wq 6r frqiita aJe<F s}n *-rar ot,n rl

The aoneai under sub section llloi-Se(rion 86 of the Finance A<t. 1q94. ro the ADoellate
Triburidl Shall br filed in ouadrrroli.utc irr Form S.T.5 as orescribed under Rule 911l'of the
Service Tax Rules. 199-1. aird Shall bc accomoarried bv a cbor of the order aooealeil 

'aeairrst

lone of r,rhich shall be certified coD\land should be accornrianied bi a lees'6f Rs. 1000/
ir here the amount oI sen ice tax &'ihlerest demanded & pena'ltt levied o{ Rs. 5 Lakhs or lest.
Rs.5000/ where lhe amount o[ senice tax & interes! demarided & oena]tr leried rs more
than five lakhs but not exceedinq Rs. Fiftt Lakhs, Rs. I0.000i where the amounl o[ ser-vir.e
ta-x & interesl dernanded & pen5ltr levieil is more than fiftr' Lakhs ruoees. in the form of
crossed bank draft in faroui of the Assistant Resisrrar of lhe bench of nominated Public
Seclor Bank of t-he p)act uhere tlre lrcrrt h ol Tri6unal is siluated. / Application made lor
grant of star shall be accompanied br a fee of Rs.500/ .

ka $fufr-c-fr, 1994 Sr tnfi 86 fi rc-qrr:i (2) r's (2A) * trd?td tJ Sr 4S :rq-d, +ara{
liffi, 1994, & ft-{q 9(2) rrd 9(2A) t aOa Frtfka v.rd s.T.-7 d 6r ar sffi \rd Jst snr
3a -T+d, +Etq tcqrd alE ]r?rdr 3n.{rf,d (}rfifr), +ffiq racrq ar (.F rqrn crftd m}sr frr cft-qi
€crra m-{ (5tr4 € ('6 cld g-srT"Td 6Eir ilrr6(r) 3IR yr{r?fil qcrffi s6rrF6 3{rq;ra 3rqdr tct{fd,
idrq 3cqu er6/ $dl"ri{. 6t 3lffiq ;qrqrfu-fr{uT di 3nif,d dG 6{A mT Bfti aa fld 3nari fiI
cF }fr srq fr c-crrd 4i[fr ilrft I /
The appeal under sub section {2) and (2A) of tl}e section 86 the lrinance Act 1994, shall be
filed in For ST.7 as prescribed under Rulc 9 (2) & 9(2Al of the Service Ta-x Rules, 1994 ancl
shall be accompanied b-r a copl o[ order oI Commissioner Central Excise or Com,nissioner,
Central Excise (Appeals) (one of rrhich shall be a certified copr)and copr of the order passed
br the Commissioner authorizing lhe Assistant Commissidner or Defutr Commissi6ner of
C"entral Excise/ Service Ta-r to fileihe appeaL treiJre ttre App"it.t" i.iU"ii;i: --.. "-""--

Sar 1a., idq JiqrE rra ua *-orrt xfi&q Hfrr{sr (k) t cft }frt A arq* fr t;frq
3iqr( tr6 $Efi-{F 1944 fir rlr{r 35qs * 3td?ta, dt 6I hiift-q sEC'+q, 1994 6r rlRr 83 *J. l
xana fur6{ *i afr arz1 fir 4$ t, {s 3ne?r fi cR }ffi-q rtfuar{uT d :rfr-fr 6-{A s}Er rac6
sIc4/+dr w qrrr fi 10 cRerd (1070), frd qrrr \r4 TdErr ridran ts, qr r4lar. a-q +-ilf, sfirmr
dern-a t. 6r srrrara t+qr dK'. qcd'fu rs $rr + fud; Gt # 

"+ 
r,iGa # "fti;rr)-5 ws t rfua a 6t1

idq rcqr rra ('d' t-orw * 3{ilJta ,ar"T f+!'rrq er.*5,, e- F-F lrrB-d t
(i) trrr 11 * fi jrr#a roa
(i1) ffic arTr ff ff a+ lerir {rfil
(iii) ffic ilTr ,l:;I{rqlf,ff + B-{q 6 *:lalra tq rnq
- qsrfr T6 F+ fe urur * crdqra ffiq (d. 2) sfuG-++ 2014 t 3fli:{ t q6 ffi 3{ffirq
Hffi + s+rfl fufif, €rrFr 3rfr t'd Jrfid +t'aq r& fnu

For an.appeal to be filed before- the c_ESl'AT,_under section 35F of the central Excise Act,
i944 which is also made applicable to Scrvice Tax under Section 83 of the Finance ,lct, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10yo of Jh; !tu!tdemanded rvherc dLrtv or dulr and penaltr are irr dispute, or neniltr. rrhere penaltr alone rs rrr
dispute. provided thc amount ot pie rl.pirsii pi'iutF "rrii 'il';;i,j";; i; J 

""iriiiglT'ir" 
ro

Crores,
Under Central Excise and Service Tax, *Dutt Demanded, shall include :

(i) amounr derermrned unrler Section 1 I D:
(ll) amounl ol erroneous (-('nvat Credit laken
tiiit amount pavable under Rule o oiini Ceni,"t Credit Rules- providerl further rhal rhe provisions oI rhis secrion shall not aoolr to the sla\

a.pp[calion and appeals pending belore arrS appellare aurhorrl-v prior to rhe iohhencem"nt dl
the Finance (No.2) Act, 2014.



(c) gRa $EF'R 6l qdoqiur 3ni(d :

Revision aoolitation to Government of India:
ss 3f{ei #r'.iiffit ifui Clafa'fua qr+d *, ifrq r.qr et6 xEG-{q, leer 6r unr

isee t q?rq ttr6 fi na"td .rr+r gQ-a. errril Sltrrl. qrftsT,] 3n+{d $-68. fu.a rrdrfrq. {rfrF
hflT4, d?fi aBm:*d-d flq r+a, rre opt, +$ frrtfi-r iooor, 6t B-{r arai ilGqr I
A revision aDDlication lies to the Under Secretan. lo the Government ol' India, Revision
ADDlication Uhjt. Minisrn of Finance. Departrnefit of Revenue, 4th Floor, Jeevan Deerr
Birildine. Parliament Strett. Nerr Delhi I I0001. under Ser'tion 35EE of the CE/. 1944 iir
respici?f the follou'ing case. governed br first proviso to su b section ( I I of Sect ion 35 B ibid:

qfa qrd fi G;fr a-o-sra + arrd fr. trn ;r+flrfr ffi ara 6i fr;tft mrrsri t srdR rlE * qrlrr+a

* akra qr ffi irq+nori qr S-l fid"q-fi e-srr 4E t sqf ercrl al-6 ci{+}rd t st{rd, qr fr"S
a+sn a5.C * sr sr5Rq fr qm * wrFF{uI * ql1rd. G,'ft orrtiri qr fr+ srER ,]6 d ,{rd fi Tr€Id
fi 4r#riI frr/
ln case ofanY loss o[eoods. rtherc lhe loss occurs in transil from a facton to a \\'arehouse or
iij anotner fdcton orTrom one uarchouse to anolhcr durinR the course bI processjng, of the
goods in a wareh5use or in storage $,hether in a lhcton'or in-h rvarehouse

s{rrd t Er6{ frifr {rr{ qr &t{ 4t F-etd w G qrs t Fdffiq fr srqra +zt arfr q{ srft rrg

+d" 3;qrd r3_* * g. (f{tc) * awd fr, at a+ra * qrer ffi {r-(,ir sl-{ +t ffid Sr eT'S ti

ln case o[ rebate of dutt of t.xtise on goods exported lo an\ countn or lerriton outside lndia
of on excisable material used i the-manufatture of the-goods uhich are exported to an\
countr!' or territon outside Inclia.

qE siqrc aI6 mr sl4and frq fudr e{rd * qril, dvro ur +pra +i am Ma r$-qr rrqr tl /
In case oi g"oods exforted outsicle India export to Nepal or ilhutan, without payment of dutv.

qBfi-qd rflrd t 3tqrd;I ql*F * :rrara fi fa(, fr 5{& irfrc W 3rEG-{s-rd {*r+ Efta
t'ratnat * ir6fl arzr 6r rrg B $tr ts :nd,er d vrtr+a jvqrd) + ffiRr frra sfrG-qq (a zl.

1998 fiT trRr log * rem F-+a #l rS drft@ vqar ffiafu T{ qt dlq i crfra l+q rr ttl
Credit of anv dut\ alioued to be utilized lowards payment of excisq dury on final p-roducts
iirtii iiie*ijioitsidni of rhis'Aci oi thi Hules made lhere under such order is passed bl the
fliilrni'Jiiofrfi'iaiipiiiir oii oi'dtr""..'ih. i;t" ;i;po'ni;d uniiii'sei. l0e oithe Finar.rte (No.2l
Act I998

rqn-rd 3nd(d 6r c) cFs.i qcrr $Ezn EA-8 fr, ; 6 qffi+ rclrcd eF"r (Jfrfr) fr-{ard-&'

2001, t G-+q s * 3iilird' frBfaE t, fs :n*r * €!c"l * 3 Etr + ffid 6r ar$^qG(' t

#a sTrdd-d + HFr zrfr 3trlsr E 3{fid yrder frr d efrqi Fcra fi arfr qG('t trt & idq
r.qra src6 3rBGqq rb++ 6r qr{r 35-EE t a-fa frqitla ?f6 6r 3rilwft +. srtq i d'r qr

ii?;# rfr F*, # ar+ srtr,r I
The above aoolication shall be matle in drrpiicatc in Form N_o. EA-8 as specilied. under Rule, 9

of Central Eicise {Appeals} Rules. 2001 \\rlhr! 3 morrth_s lrom the date on \\nlcn tne oroer
Xir"i-tiii5'tE'i"i,izii"HaEa]hii js r.ommunicarerl and shall be accompanied bl tue-copies each
;f iE;'dici'dii'oib.i-'iE-A irp"u t.- ii';hou id alio be accompanied bv a copv of TR'6 Challan
Ei,iiiii.."-E p:i;;"i;i ij;.;|fiG4 iee-aJ piisilibe<l under Section 35-EL .I'CEA, 1e44. under

Major Head of Account.

qdtt{ET 3{r6-4-d *'srq ffifua Butft-a tga diI 3rqTq?ff 6r arfr qrftv 
I

+6Y Fdr, {6ff ttfi 6rg 5q} qr 5{t frs fr a sq+ 2001 +t slerdrd B-qI dE 3lt{ qfr silrfr
;; .- ariq sqt t =orat d d sqt 1000 -/ 6r slrrfla fu-qT dfr r

The revision apolication shall be accompaniq{-'br a fee of Rs. 200/ \'here the amount
irii,-.rri i''iii n"-deEi. 6ni' l-ii oj: I"ss and'Ri. i-0007 rrhere the amount involved ts more than
Rupees One La'c.

qfa ss jnlar * +ts ra rGsil 6r .f,F.Cr. t a} (ra6 {d yr*r t filv l1a 6r {rrdrd. Jq-4-f,d

# d'ftrr-"* ,hai # o. + d-i rr,'gt ff frsr +a +rl. t c+* a; nq qefurR $mfrrq

rqrfr-+luT df r.+ flSre qr *-ftq ${6d 6f r.o gniCa Bqr anr t t / I.t case, if the order

covers various numlrers of order in original, fqe for each o.l.o. should be p_a id in the
ii,iii."rliiiir""j-rnei...iiiji *itdirJrrainc ihe Gil JEar rhe one appeal rq lhe Appellant Tlibunal or
ih;;;;*;;;ii;;1lbh io'riie'Cc,liiai C,ovi. ns the case mal bel is filled ro aroiil scriptoria work if
excising Rd. I lakh fee of Rs. 100/ tor each.

Trmq!ilfud -qTzflir{I ?tc<5 vfuAs-4. 1975, *' aq-+rfr-r fi 3r{gR {d :nisr w rerra vrftt St

cR q{ FEriR-d 6.50 ft-} 6r -qrrrorq qla frfu-c'd"Tr daT qrfr('t I '

9,lfi.l-iH"fllf%p"rii'j'?8,?irP;',?;#;"'Ift"*8:flfl J.E;.?i01i1",3;i'd.sli,l,: rf#,1',ffi'il$
ttie c<iult FeE'nci,-is7s, ai amended.'

fiffr ar6. iffiq tqr< ard. \rd *d|{{ vffiq -qsTft}-+-{ET tom Eftl Bq4rda. 1982 i.dff-d
ua r& sqFrd rtq-d # sffia qrc} d'rd fut fi :ltl ei t-qra lT+ff-d fuqT orar tt I
Attention is also invited to the rulcs coYering theQe and other related lnatters contained in the
Ciiiti,mi pxilse and Service Appellate Tribu"nal (Procedure) Rules, 1982

r;E 3rffiq crffi 6i 3{fid ilfu-cr 6'*d + €iifud Eqr6, EF.dd 3it{ tfi-drq- eT-d.qTai + frv.
3rfrfl?tr frEr?n-q adsr$E $$$,.cbec.gor'.in 6t eu s-64 t | /
For the elaborate, detailed and lalesl provisions relating to -filing of appeal lo lhe higher
appellate authoritr. lhe appellanl ma\ reler lo lhc Departmenlal \ ebslte \r\\\\.r'lx'c qo\"ln

(i)

(i1)

(iii)

(iv)

(r)

("i)

(D)

(E)

(F)

(G)



v2/146lSvR/20L6

ORDER.IN-APPEAL

M/s, Lucky steel lndustries (Rolling Mill Divison ), Amba chawk, Khojawad, Bhavnagar -
354 001 ( hereinafter referred to as "the appellant" ) has filed this appeal against olo No.

l2lexciseld l1-6-17 dated 22.09.7a76 (hereinafter referred to as "the impugned order") passed

by the Assistant Commissioner, Central Excise, City Division, Bhavnagar ( hereinafter referred to

as " the adjudicating authoritY"),

2. Briefly stated, the facts are that the appellant were engaged in the manufacture of

rolled products of iron and steel i.e. CTD bars/rounds/rods etcfalling under Chapter 72 ofthe

First Schedule of the CETA, 1985 and had availed the benefit of deemed credit (total Rs.

56,4g,7491) under the Order NO. 1S/36194-IRU dated 01 03 1994 as under :

Period from March - 1994 to.lanuary - 1995 : Rs' 31,32,868/-

Period from February - 1995 to March 1995 : Rs 25,16,881/-

The appellant had filed a refund claim for Rs. 45,01,987/- vide letter dated 29.12.2014 in

pursuance to Hon'ble High Court of Gujarat, at Ahmedabad Common oral Judgement dated

77.08.7074 in case of Tax Appeal No.65 of 2005, wherein the Hon'ble High Court had allowed

the appeal filed by the claimant setting aside the orders passed by the Tribunal The said claim

was sanctioned by the Assistant Commissioner vide order dated 19.02.2015. Out of the said

amount, Rs. 43,37,182/- was disbursed by way of restoration of cenvat credit in the cenvat

credit account and the remaining amount of Rs. 7,64,805/- was disbursed in cash through

RTGC/NEFT in bank account of the appellant. Being aggrieved with the refund order, the

department filed an appeal before the Commissioner (Appeals), Central Excise, Rajkot- The said

appeal was allowed by the commissioner (Appeals) vide olA dated 20.07.2016 by way of

remand to the adjudicating authority. As per the order in the olA dated 20.o7.201'6, the matter

was taken up again and vide the impugned order dated 22.09.2016, the adjudicating authority

sanctioned Rs. 45,01,987/-, out of which an amount of Rs. 25,16,881/- was to be given as

deemed credit which was required to be lapsed, and the appellant was entitled for cash refund

of Rs. 1,64,805/- which was deposited in cash and already paid, and allowed credit of Rs.

7g,2O,3OLl- ln their cenvat credit account. Further ordered that the amount of Rs.25,16,881/-

which has been lapsed is required to be recovered'

3' Feeling aggrieved, the appellant had filed the appeal on the following grounds :

o That the impugned order has been issued in violation of principal of natural justice as

the appellant had informed the Assistant commissioner for not to decide the matter as

they wanted to file an appeal agalnst the impugned order;

o That they were compelled not to debit the modvat account during the relevant period

and as a result they had to pay duty out of PLA; the position that emerges then is that

where, by reason of the department's action or default the manufacturer is unable to

avail of the modvat credit which he was entitled to, it is in order to give him relief

following the order of the High Court by giving relief in allowing the said credit in credit

account. ln the instant case, it was due to no fault of the appellant that the credit was

denied, the appellant was thus compelled to pay the duty, which was otherwise payable

from modvat credit account, by cash i.e. from the PLA. Had the credit not been denied

theappellantwouldhavesavedtheamountincashandthesamebelapsed;

o That while deciding the matter, it shoutd be kept in mind that it is not the refund of

unutilised credit, but the credit, which might have been used for payment of duty at the

insistence of the revenue or has been reversed because the department was of the view

that the same ls not available for utilization. As such, on the success of their claim

q K
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subsequently, if the asseessee is maintaining modvat credit and is in a position to use

the same for future clearances, it should be normally be credited back in the same

account from where it was debited i.e. RG-23A Part-ll accounU

That the amount of Rs. 25,16,881/- was required to be refunded to them as deemed

modvat credit in their credit account as the appellant had paid their duty liability in cash

due to insistence of the department.

4. Personal hearing was held on 07.03.2018, Shri Sarju S. Mehta, C.A. appeared on behalf

of the appellant and reiterated the submissions made in the appeal memorandum. He also

submitted a copy of written submissions, alongwith a copy of the CESTAT judgement dated

1,3.71,.2071, Final Order No. A/ 13414- 13 427/2017 and requested to drop the proceeding in

view of the CESTAT judgement,

5. I find that the appellant has with the appeal papers filed a condonation of delay

application. Since the delay is only of 3 days beyond the sixty days from the date of

communication, I condone the delay in filing the appeal in terms of proviso to Section 35 (1) of

the Central Excise Act, 1944.

6. The appeal was filed before the Commissioner (Appeals), Rajkot. The undersigned has

been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of

appellant vide Board's Circular No. 208/612017 -Service Tax dated 17.7O.2077 and Board's

Order No. O5/2017-Service Tax dated 76.17.2077 issued by the Under Secretary (Service Tax),

G.O.l, M,O,F, Deptt of Revenue, CBEC, Service Tax Wing.

7. I have carefully gone through the facts of case, the grounds mentioned in the appeals

and the submissions made by the appellant. The sole issue before me is that whether the

deemed credit debited by the appellant can be termed as lapsed on 01.08.1997 or not, in the

facts and circumstance of the case.

8. I find that the adjudicating authority had relied on the Circular No. 326/42/97-CX dated

25.07.7997 and held that the Modvat credit lying unutilised with such manufacturer were liable

to lapse on 01.08.1997 and further held that the sanctioning Authority has failed to implement

the correct provision of law and has erred by sanctioning the amount of Rs. 25,16,881/- as

deemed modvat credit, which was reversed by the appellant as Deemed Modvat Credit from

the ir Modvat credit Account.

9. ln this regard, I follow the CESTAT Ahmedabad's Final Order Al!3414-73422/201,7

dated 13.11.2017 wherein the said credit was not lying unutilised as on 01.08.1997 i.e the

appellant had utilised the said credit. As the issue has been settled holding that the appellant

were entitled to avail deemed credit, in that circumstance, prior to 01.08.1997 as the appellant

debited the said credit i.e. they has utilised the Cenvat Credit. Therefore, there was no Cenvat

Credit lying unutilised as on 01.08.1997 for which the appellants filed the refund claims for the

period prior to 01.08.1997. Therefore the appellants are entitled for refunds of the amount

debited by them in their Cenvat Credit on account of deemed credit.

10 Considering the above, I hold that the appellant is duly eligible for refund for the

amount debited by them in their Cenvat Credit on account of deemed credit. Therefore, I

disagree with the order passed by the adjudicating authority in the impugned order for

recovery of Rs. 25,16,881/-.

a

11. ln view of above, the party's appeal is allowed
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12. The appeal filed by the appellant stand disposed of in above terms.
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