SN "‘l'—'n.]u

(i THE COMMISSIONER ( APPEALSL CESTHAL 65T & EXCISE,
%Amﬁ :E?I’H aw, oft v & wawm 2 Ploor, GST Blavan,

kg ﬂ# frar ‘-l'l‘!. Hatee U ourse Himg Hod,
;ggg!; E:HI!E“ ,1-I'|'II BHH

Tebe Fux Mo, Q281 - 24779852440 142
Faail: eesappealsea)bola g mailcom

et o v amm - y »,

F I [ WA WEA fiﬁ ol LU IFEIC
Appeal [ File No tﬁ CrALCy, Ma, ke
V2/146/BVR/2016 12/ EXCISE/D/ 16-17 22.09.2016

W WA W WEET (Order-ln-Appeal Noj:

BHV-EXCUS-000-APP-208-2017-18

Date of Onder; Chate of 1s5LeE;

Passed by Dr, Balbir Singh, Additional Director General (Taxpayer Services), ALmedabad
Zonal Unit, Ahmedabad.
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In pursuance to Board's Notibcation No, 26/2017-C.Ex.(NT) dated 17 10217 read
with Board's Order No, 05/ 2017-5T dated 16112017, . Balbir Singh, Additional Mrector
General of Taxpaver Services, Abmedalad Zonal Unil, Abmedabad has been appointed as
Appeliate Authority for the purpose of passing orders in respect of appeals fibed under
Bection 33 of Central Excise Act, 1994 g Section 85 of the Finance Act, 1994
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Arising out of above e Ationed  OIO muui by Additional fdoint / Deputy / Assistant
Commissioner, Central Excise | Service Tax, Rajkot / Jamnagar / Gandhudham

L] yFltawar & ufted & am o3 99/ Name & Address of the Appellants & Respandent

M/s Lucky Steel Industries,, (Rolling Mill Division), Amba Chowk,, Khojawad,, Bhavnagar
- 364 001,
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Any person aggricved by thes Order-in-Appeal may file an appeal to the approprate autharity
in The followmg wiy K i
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1G4 & U I5H & ¥AAA UH T WOREe, 1994 iﬁlmraﬁmyﬁfﬁl
RrTiaf@s oy &1 31 # E
Appeal 1o Customs, Excise & Service Tax Appellate Tribunil under Section 358 of CEA, 1944
{ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tnbunnl of West Block No, 2,
R.K. Puram, New Deibu in all motters relating to classification and valuation
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To the West regional beneh of Customs. Excise & Service Tax Appellate Trltmr.,n!l ICESTAT) at,

201 Floor, Bhaumal Bhawan, A Al al
el L 'I_L't'ﬂl" ’1 [I'II1 *I‘i"-ﬂr_:ll sarwa Ahmedabad- 380016 in case of appeals other than as
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The ® 1 1o ithe ,llﬂzpq,-]la ¢ Tribynal shal] be filed in qu-.l[:!rupli-lraln in form EA-Q [ &1
prescribed under Rule O of Central Excise [Appeal) Rules, 20070 and shall aL’II:Iﬂ%&H:‘ITIII:ﬂ
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ication made for grant of stoy shall be sccompanied by & fee of By, 500 -,

F FEE HOE, ord SETH, 1904 & UWT Be(1) & AT #aret
fromardt, 1994, & Waw 9(1) & A57 Puifia ouy S.7.-5 & o oAt & &1 31 7R vd IAE
favg i & o @, 3

ni

i
s
i
i
5
g
3
2
i
r

%ﬂi
13
1

.'ﬂ*
e
5 3

, Eﬁ’

43
3
13
4
i
£
_ﬁl
:
£
E
F
]

1331
:
;

o 4
3
%
¥
E
9%
74
i
3
3

it
1
*y
-
1
!
it
i
i
i1

The aplfaq_l under-suby section (1) of Section 86 of the Finance Act, 1993, wo the Appellate
I;Iélfgun‘jrbhthﬂ ]bl: ﬁllﬁtun ql&!%li'_}l J!F:i'ulr in Form Sa'lh.:l s ]J]'li'l‘i-l.'?”t:l'rl.lt u:;_l-lrjl.'r Rule gil! | lth'
Service Tax Rules, 19494 and Shall be grcompanied by oa copy of the order appeabed agains
fone of which shall be certified copy) and Ehﬂ?ﬂd e a:mmp rijed by g Eﬁrsp:ﬁ! K=, 1%;':!':1,-'--
where the amount of service tax & mierest demanded & penalty levied of Bs. 5 Lakis or kess,
Rs.5000/- where the amount u.? servics tax & onterest demanded & penalty levied 18 miore
}mhin&ﬁwtmm}udhm nr;}tﬁxfgt*dmg]ss.l I~|E:£_.I' Lakhs, t.1l:'l.l:] h"-l wpflltl;*rc the umc_-uThu facrh':lui_
intergsat deman penalty levied s maore than Nifiy 5 e, i the form o
rossed bank dralt o favour of the Assistant Registrar -.:|Iftfrl'l1:“l.1|:ﬂ-|:IT'|1'41§=r[l n_::||m1 ted Public
cinr Hank 4%‘ rlimﬂﬂm:! where the beneh of Tribunal is situated. [ Application made lor
grant of stay shal ACCompan by & fee of Be S0}/ -
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The appeal under sub section (2] and [2A] of the section 86 the Finance Act 1994, shall be
filed 4n For ST,V as prescribed onder Bule 9 {21 & 92A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of onder of Commissioner Central Excise or Commiasioner,
E:mml Excise [Appeals] jone of which shall be a certilied copy) and copy of the order passed

Commusswoner authorming the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal,
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For an appeal 1o be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which ia also made H&prmﬁhln to Sorvice Tax under Section 83 of the Finance Act, 19494,
an appeal agamst this order shall lie lwfore the Tribunmal on pavment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
%ispu'tﬂ. provided the amount of pre-deposit pavahle would be subypect 1o a ceiling of Ra 10
TOTES,
Utider Central Excise and Serviee Tax, “Duty Demanded” shall include

il amaunt determmed under Section 11 [,
nj amount af erroneous Cenval Credit taken;
i1 amoeunt pavable under Rule 6 of the Cenvat Creddin Rules

vided further that the provisions of this Section shall not apply to the sty
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A revision aﬁpi_u_‘nl[qn_ hies to the Under Secretary. (o the Government of India, Resision
Applicatio nit, Mmistry of Finance, Departmenl of Revenue, 4th Floor, Jeevan Deep
Building, d}am:n_l Street, New !r)ﬁltj.- }] 001, under Section 35EE of the CEA 1949 in
respect of the following case, governe irst proviso 1o sub-section |1) of Section-358 ik
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In case of any loss of s, where the loss eocurs i transtt from a factory to a warehouse or
to another f@ctory or lrom one warchoyse to another dunng the course of processing of the
poodls in o warehouse ar in starage whether in o Boetory or in s warehsgse
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In case of rebate of dury of excise on goods exported to any 1':&1“!} or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or lerritory outside Tndia,
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In case of goods exporied outside [Hdia export to Nepal or Bhutan, without pavment of duty
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Credit of any duty allowed 1o be utilized towards paf.-mum of excise duty on final products

under the provisions of this Act or the Rules made there unde HLIE"lEEFL’TEF is ]!;._ﬂunr.'d [I:F"Jht

Enmlirbla%mnﬂ (Appeals) an or after, the date appomted under . 109 of the Finance MNo.2)
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sought 1o be appeals anst s commumcated and shall be :1-,‘:3rr|.pamrd by two copies each
of the OL0 anil Order 1 Appeal. It should also be accampanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs 200/- where the amount
tmvolved in Rupees One Lac or less and Ks 1000/ where the amount myolved s more than
Rupees Une Lac
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covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the
aforesaid manner, nol wuh:ir;mihn(g the facl that the one appeal to the Appellant Tribunal or
the one a&:p!t-ml:lﬂ 1o the Central Gove As the case may be, s illed o avord seriptoria work i
exciging Bs. 1 lakh fee of Rs. 100/ - for each.
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the Court Fee Act 1975, a8 amended
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Attention is also tnvited 1o the rules covering these and other I"IEJ-HI'I'"I!" tatters contained in the
Customs, Excise and Service Appellate Tribunal [Procedure] Rules, 1082
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For the elaborate, detailed and laiest provisions relating to ﬁlll1ﬁ of appeal 1o the higher
appellate authority, the appellant may refer to the Departmental website waw, chec gov.in
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ORDER-IN-APPEAL

M/s. Lucky Steel Industries (Relling Mill Divisan |, Amba Chawk, Khojawad, Bhavnagar -
364 001 { hereinafter referred to as “the appellant” | has filed this appeal against OIO No.
12/excise/d/16-17 dated 22.09.2016 (hereinafter referred to as "the impugned order”) passed
by the Assistant Commissioner, Central Excise, City Division, Bhavnagar | hereinafter referred to
as “ the adjudicating authority”).

2. Briefly stated, the facts are that the appellant were engaged in the manufacture of
rolled products of iron and steel l.e. CTD bars/rounds/rods etc falling under Chapter 72 of the
First Schedule of the CETA, 1985 and had availed the benefit of deemed credit {total Rs.
56,49 749/} under the Order NO. T5/36/94-TRU dated 01.03.1994 as under :

Period from March — 1994 to January - 1995  : Rs. 31,32,868/-

Period from February — 1995 to March 1995 : Rs. 25,16,881/-
The appellant had filed a refund claim for Rs. 45,01,987/- vide letter dated 29.12.2014 in

pursuance to Hon'ble High Court of Gujarat, at Ahmedabad Common Oral Judgement dated
27.08.2014 in case of Tax Appeal No,B5 of 2005, wherein tha Hon'ble High Court had allowed
the appeal filed by the claimant setting aside the orders passed by the Tribunal. The said claim
was sanctioned by the Assistant Commissioner vide order dated 19.02.2015. Out of the said
amount, Rs, 43,37,182/- was disbursed by way of restoration of cenvat credit in the cenvat
credit account and the remaining amount of Rs. 1,64,805/- was disbursed In cash through
RTGC/NEFT in bank account of the appeliant, Being aggrieved with the refund order, the
department filed an appeal before the Commissioner (Appeals), Central Excise, Rajkot. The said
appeal was allowed by the Commissioner |{Appeals) vide OIA dated 20.07.2016 by way of
remand to the adjudicating authority, As per the arder in the OlA dated 20.07.2016, the matter
was taken up again and vide the impugned order dated 22.09.2016, the adjudicating autheority
sanctioned Rs. 45,01,987/-, out of which an amount of Rs. 25,16,881/- was to be given as
deemed credit which was required to be lapsed, and the appellant was entitled for cash refund
of Re. 1 64,805/- which was deposited in cash and already paid, and allowed credit of Rs.
18 20,301/- in their cenvat credit account, Further ordered that the amount of Rs. 25,16,881/-
which has been lapsed is required to be recovered.

3. Feeling aggrieved, the appellant had filed the appeal on the following grounds :

e That the impugned order has been issued in violation of principal of natural justice as
the appellant had informed the Assistant Commissioner for not to decide the matter as
they wanted to file an appeal against the impugned order;

s That they were compelied not to debit the modvat account during the relevant period
and as a result they had to pay duty out of PLA; the position that emerges then is that
where, by reason of the department’s action or default the manufacturer is unable to
avail of the modvat credit which he was entitied to, it is in order to give him relief
following the order of the High Court by giving relief In allowing the said credit in credit
sccount. In the instant case, it was due to no fault of the appellant that the credit was
denied, the appellant was thus compelled to pay the duty, which was otherwise payable
fram modvat credit account, by cash |.e. from the PLA. Had the credit not been denied
the appellant would have saved the amount in cash and the same be lapsed;

s That while deciding the matter, it should be kept in mind that it is not the refund of
unutilised eredit, but the credit, which might have been used for payment of duty at the
ingistance of the revenue or has been reversed because the department was of the view
that the same |s not available for utilization. As such, on the success of their claim
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subsequently, if the asseessee is maintaining modvat credit and is in a pasition ta use
the same for future clearances, it should be normally be credited back in the same
account from where it was debited i.e. RG-23A Part-ll account;

e That the amount of Rs. 25,16,881/- was required to be refunded to them as deemed
maodvat credit in their credit account as the appeliant had paid their duty liability in cash
due 10 insistence of the department,

. Personal hearing was held on 07.03.2018, Shri Sarju 5. Mehta, C.A. appeared on behalf
of the appeilant and reiterated the submissions made in the appeal memaorandum. He also
submitted a copy of written submissions, alongwith a copy of the CESTAT judgement dated
13.11.2017, Final Order No. A/13414-13422/2017 and requested to drop the proceeding in
view of the CESTAT judgement.

B, | find that the appellant has with the appeal papers filed a condonation of delay
application. Since the delay is only of 3 days beyond the sisty days from the date of
communication, | condone the delay in filing the appeal in terms of provise to Section 35 {1) of
the Central Excise Act, 1944,

6. The appeal was filed before the Commissioner (Appeals), Rajkot. The undersigned has
been nominated as Commissioner {Appeals) / Appellate Authority as regards to the case of
appellant vide Board's Circular No. 208/6/2017-5ervice Tax dated 17.10.2017 and Board's
Order No. 05,/2017-Service Tax dated 16.11.2017 issued by the Under Secretary (Service Tax),

G.0.1, M.OF, Deptt of Revenue, CBEC, Service Tax Wing.

[ | have carefully gone through the facts of case, the grounds mentioned in the appeals
and the submissions made by the appellant. The sole issue before me is that whether the
deemed credit debited by the appellant can be termed as lapsed on 01.08.1997 or not, in the

facts and circumstance of the case,

8. I find that the adjudicating authority had relied on the Circular No. 326/42/97-CX dated
25.07.1997 and held that the Maodvat credit lying unutilised with such manufacturer were liable
1o lapse on 01,08.1997 and further held that the sanctioning Authority has failed to implement
the correct provision of law and has erred by sanctioning the amount of Rs. 25,16,881/- as
deemed modvat credit, which was reversed by the appellant as Deemed Madvat Credit from

their Modvat Credit Account.

9, In this regard, | follow the CESTAT Ahmedabad's Final Order A/13414-13422/2017
dated 13.11.2017 wherein the said credit was not lying unutilised as on 01.08.1997 Le the
appellant had utilised the said credit. As the issue has been settled holding that the appellant
were entitled to avall deemed credit, in that circumstance, prior to 01.08.1997 as the appellant
debited the said credit 1.e. they has utilised the Cenvat Credit. Therefare, there was no Cenvat
Credit lying unutilised as on 01.08.1997 for which the appellants filed the refund claims for the
period prior to 01.08.1997. Therefore the appellants are entitled for refunds of the amount
debited by them in their Cenvat Credit on account of deemed credit.

10 Considering the above, | hold that the appellant is duly eligible for refund for the
amount debited by them in their Cenvat Credit on account of deemed credit. Therefore, |
tdisagree with the order passed by the adjudicating authority in the impugned order for
recovery of Rs. 25,16,881/-,

11.  Inview of above, the party's appeal is allowed -
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12. The appeal filed by the appellant stand disposed of in above terms,

Date : 14.03.2018 F.No. VY T46/BVR2016.
BY RPAD,

W/s. Lucky Steel Industries (Rolling Mill Divison ),
amba Chawk, Khojawad,
Bhavnagar — 364 001

Copy 1o :

I'hve Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.
lhe Commissioner. CGST & Central Excise, Bhavoagar,

The Assistant Commissioner, Central Exesie, City Division-1, Bhavnagar.
The JuAddl Commussioner . Svstems, CGST, Bhavnagar.
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