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ORDER IN APPEAL

The subject appeal no. B8/BVR/2017 is filed by M/s Mangrol Pole Factory,

Survey No. 24013, Shepa Road, At Sheriyakhan, Taluka, Mangrol (hereinafter referred

to as 'the appellant') against Order in Original No. AC/JND/1412017 dated 23.02.20t7

(hereinafter referred to as 'the impugned - order') passed by the Assistant

Commissioner, Central Excise, Junagadh Division Bhavnagar (hereinafter referred to as

'adjudicating authority').

2. The facts of the case in brief are during audit of the records of the

appellant by central Excise & service Tax Audit, Bhavnagar on 12.09.2012, it was

found that they were not registered under service Category 'GTA Service- Transport of

Goods by Road,, as required under Rule 4(5A) and Rule 4( 1) of service Tax Rules,

1994. As per the provisions of section 69 of the Finance Act, t944 read with Rule 4(1)

& (5A) of the Service Tax Rules, 1994, the appellant was required to get service tax

registration within 30 days from the date of service tax liability. It was further found

that the appellant, however, applied for serviT tax registration as 'Non-Assessee'

during 2015. Therefore, show cause notice dated t2.02.2016 was issued to them

proposing penal action under the provisions of the erstwhile section 77 (1)(a) of the

Finance Act, 1994.

3. The Said show cause notice was decided vide impugned order wherein the

adjudicating authority imposed total penalty of Rs.1,03,000/- (i.e. Rs.93,000/-,@

Rs.200/- per day for the period from 31.01.2012 to 09.05.2013 and Rs.10,000/- for the

period 10.05.2013 onward) under provisions of Section 77 (l)(a) of the Finance

Act, 1994.

4.

grounds:

Being aggrieved, the appellant filed the present appeal on the following

(i) The adjudicating authority failed to appreciate that as per determination done by

Audit officer / central Excise officer for service tax payable and communicated

to the appellants vide FAR No.7512013-14 dated 07.tO.2013, the appellant paid

service tax as demanded on 18.04.2015 and interest accrued thereon on

11.06.2015 relating to the period of dispute from 01.10.2011 to 31.03.2013. As

the appe[lant paid service tax before issue of show cause notice, their case falls

within the scope of sub-section (3) of section 73, the then time in force,

accordingly, the then time no show cause notice was issued. Further, explanation

2 appended to the said sub-section (3) grants immunity from imposition of

penalty under any provisions of the act which read as under:

" Explamtion 2. - For the renoval of doubts, it is hereby declared that no penolty

under any of the provisions of this Act or the rules nade thereunder shall be

:--r","1I rb
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imposed in respect of payment of service tox under this sub-section ond int"r"it

thereon." [Enphas i s s upp| ied ]

Considering the statutory provision in force at the material time,

imposition of penalty by the respondent is unjustified, unlawful and hence liable

to be set aside at once.

(ii) The above contention of the appellant further fortified in view of CBEC Circular F.

No. L37/167 l2OO6-CX-4, dated 03-10-2007. The CBEC clarified that sub-

section (3) of Section 73 provides for conclusion of adjudication proceedings in

respect of person who has voluntarily deposited the service tax.

(iii) The appellant was under bona fide belief that the seller of the inputs is liable to

pay service tax, as always was case with the purchases made by them on freight

paid basis hence these transactions escaped his attention. These transactions

were duly recorded in his books and paymgnt made to the transporter was also

debited in the books leads to the conclusion there was complete absence of

suppression of facts or contravention of any of the provisions of this chapter or of

the rules made thereunder with intent to evade payment of service tax.

Therefore, the adjudicating authority should have considered the provisions of

section 80, as in force at the material time, for not imposing penalty in the

interest of justice.

5. Personal hearing in the matter was fixed on 19.02.2018 which was

attended by shri Jatin Mehta, authorized representative of the appellant. During

personal hearing he reiterated the grounds taken in the appeal and also filed a set of

citations supporting their case.

6 The appellant have made pre-deposit, as required under section 35F(i) of central

Excise Act, 1944.

7. I have carefully gone through the impugned order passed by adjudicating

authority, the submission made by the appellant in the appeal memorandum as well as

by oral submission at the time of personal hearing. The limited issue to be decided is -
whether the appellant was liable for penalty under Section 77(t)(a) of the Finance Act,

1994 for not obtaining service tax Registration within 30 days from the date of service

tax liability?

8. It is observed that the adjudicating-authority has imposed penalty under

section 77(L) (a) of the Finance Act, 1994 holding that the appellant had not taken

service tax registration in proper manner and 'Non-Assessee' registration obtained by

them during 2015 cannot be considered to be proper for firm liable to pay service tax

and hence the appellant had contravened the statutory provisions in this regard for
which they had rendered themselves liable for penal action under section 77 (l)(a) of

<
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the Act. The appellant on the other hand contended that as they had paid service tax

before issue of show cause notice, their case falls within the scope of sub-section (3) of

section 73 of the Act ibid. They have also relied upon following case laws in this

regard:

(i) ccE & sT, LTU Bangalore vs Adecco flexion workforce solution Ltd.-2012 (26) sTR 3(Ka0

(ii) CCE & ST vs Triveni Engineering & Industries Ltd.-2015 (317) ELT 408 (All.)

(iii) People Coniultants vs CCE, Cus & S.T. - 2017 (4) GSTL 313 (Tri.- Bang)

(iv) Indian Oil Corporation Ltd. vs CCE, Mumbai-V -20t7 (52) STR 282 (Tri-Mumbai)

(v) Indian Oil Corporation Ltd. vs CCE, Delhi-Il-2o17 (4) GSTL 190 (Tri.-Del)

(vi) CCE, Cus & ST vs JK Insulations - 2017 (4) GSTL 282 (Tri.-Hyd.)

(vii) Samara India Pvt. Ltd. vs Commissioner of S. Tax, New Delhi-2o17 (4) SGTL 325 (Tri-Del)

9. It is observed that the show cause notice had been issued to the appellant

only for penal action for failure to obtain service tax registration under Section 69 of

the Finance Act, 1994. The subject SCN was not alleging demand and recovery of

service tax. Hence, there is no force on the contention of the appellant that Section

73(3) of the Finance Act, 1994 will be applicable to their case. on perusing case laws

cited by appellant, it is observed that in the case of Adecco Flexione Workforce Solution

Ltd.-2012 (26) STR 3 (Kar.), the department appeal was dismissed by Hon'ble High

Court of Karnataka on the ground that the service tax alongwith interest was paid by

assessee before lssue of SCN hence as per Section 73(3) of the Act no SCN was

required to be served to the assessee and no penalty imposable under Section 76 of

the Act. Similarly, in the case of Triveni Engineering-2015 (317) ELT 408 (All'), the

issue was related to wrong availment of cenvat credit. The Hon'ble High Court of

Allahabad has held that proviso to Section 11A of Central Excise Act, t944 was not

applicable being mere act of omission by assessee without there being any intention to

evade payment of tax. Further, in the case of People consultants-2oL7 (4) GSTL 313

(Tri-Bang), the issue before Tribunal was regarding non-payment of service tax under

manpower recruitment. The Tribunal set aside penalty under Section 77 & 78 as there

was no allegation of suppression of facts and the assessee had also deposited service

tax alongwith interest before issuance of SCN. Simllarly, in the case of IOCL-2O17 (52)

sTR 282 (Tri-Mumbai), the Tribunal, Mumbai while setting aside the penalty under

Section 76,77 & 78 has held that there was existence of doubt during relevant period

in respect of service tax liability on commission r€ceived on sale of item manufactured

by someone else, hence fit case for invoking section B0 of Finance Act, 1994. In the

case of JK Insulation-2017 (4) GSTL 282 (Tri.-Hyd), the department appeal was

dismissed by Tribunal on the ground that belated payment of service tax justifiable and

reasonable cause aS no intention to evade service tax liability because delay in

discharge was due to non-receipt of payment from customers and the assessee was

eligible to beneflt of Section 73(3) of Finance Act, 1994. However, all the cited cases

are distinguishable as the facts of these cases are altogether different from the fact of

the present case. In the present case, the issue is related to imposition of penalty

under Section 77(lXa) of the Act for non-obtaining of service tax registration as an

, )'"11"!(<.- -('
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'Assessee' under category'Transport of Goods by Road'as the appellant had obtained

registration as "Non-Assessee" during 2015 instead of as an 'Assessee' under the said

category. The Central Board of Excise And Customs vide Circular No. 919/09/2010-CE

dated 23.03.2010 clarified that "Non-Assessee registration is given to any individual,

firm or company which requires to transact with the Central Excise or Service Tax

Department, though not an assessee such as (a) merchant exporter, (b) co-noticee,

etc." Therefore, the appellant was required to be obtain service tax registration as an

'Assessee' and not as 'Non-Assessee'. Further, in their appeal memorandum, the

appellant has not furnished any proof evidencing obtaining of registration as an

"Assessee" under service category 'Transport of Goods by Road'. Regarding obtaining

of service tax registration, Section 69 of Finance Act, 1994 clearly states that,every

person liable to poy the service tax under this chapter or the rules made there under shall,

within such time and in such monner ond in such form as nay be prescribed, nake an application

for registration to the superintendent of central Excise'. Further, Rule 4 of the Service

Tax Rules, 1994 states that'every person liable for paying the service Tax shall make an

application to the Superintendent of Central Excise in forn ST-1 for registration within a

period of 30 days from the date on which the service tax under section 66 of the Finance Act,

1994 is levied.' It is further observed that Rule 4(5A) of the Rules ibid states that.rvhere

there is a change in any infornation or detoils furnished by on assessee in Forn ST-l at the

tine of obtaining registration or he intends to furnish any additional infornotion or detoils,

such change or infornation or details shall be intinated in writing, by the assessee, to the

iurisdictional Assistant Conmissioner or Deputy Comnissioner of Central Excise, as the case

may be, within a period of thirty days of such change.,

9.1 Even otherwise also, it is observed that the scN clearly spelt out the
availability of element of suppression of facts with malafide intention to evade payment

of service tax as the appellant had failed to obtain service tax registration as ,Assessee,

under category 'Transport of Goods by Road', under section 69 of the Finance Act,
1994' Therefore, waiver of issuance of show cause notice given under section 73(3) of
the Finance Act, 1994 wiil not be avairabre to the appelant. since, they had

suppressed the vital facts of not obtaining of Service Tax Registration under aforesaid
category of service under Section 69 of the Act ibid, their case is covered by section
73(4) of the Finance Act, 1994. Therefore, on this count arso, the case raws cited by
appellant, as mentioned above, are not applicable to the present case.

9.2 From the prain reading of the provisions of section 69 of the Finance Act,
1944 and Rule 4(1) and Rule 4(5A) of service Tax Rules, 1994, it is observed that
every person, who is liable to service tax, is required to obtain seryice tax registration
within 30 days of from the date on which service tax is reviabre. However, inspite of

.\,\\4--!-_ C-
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knowing of the- facts that they were required to pay service tax under category of

service "Transport of Goods by Road", the appellant have failed to obtain registration

under proper manner. Hence, I find that the adjudicating authority has correctly

imposed penalty on the appellant under Section 77(l)(a) of the Finance Act, 1994 for

contravention of the provisions of Section 69 of the Finance Act, 1994 read with Rule

4(1) and Rule 4(5A) of Service Tax Rules, lgg4.

10. Further, the appellant has contended that they were under bonafide belief that

the seller of the inputs was liable to pay service tax, as always was case with the

purchases made by them on freight paid basis hence these transactions escaped their

attention. It is observed that there is no doubt about the matter that the registration is

a Sine qua non-in this case as terms are clearly spelt out in the statutory provisions.

There is no scope of confusion or ambivalence on the issue of taking registration or not.

So, the appellant contention for seeking waiver of penalty under Section B0 of the

Finance Act, 1994 has no legs. The case laws cited are also of no help to support the

claim of appellant.

11. In view of the above discussion, I uphold the lmpugned order passed by the

adjudicating authority and dismiss the appeal filed by appellant'

t2. The appeal flled by the appellant stands disposed of in above terms'

.)rttl Il l'"*-1 ,, ",-,|--.)

(Sunil Kumar Sing h)

Commissioner (APPeals)/

Commissioner,
CGST & Central Excise,

Gandhinagar

Date:15.03.2018F. No.: V2lBB/BvRlz0t7

BY Reqd. Post AD

To,

M/s. Mangrol Pole FactorY,

Survey No.240/3,
Shepa Road, At SheriYakhan,
Taluka, Mangrol.

copy
(1)
(2)
(3)
(4)
(s)
(6)
(7)
(B)

to:
The Chief Commissioner, CGST & Central Excise, Ahmedabad'

The Commissioner (Appeals), CGST & Central Excise, Rajkot

The Commissioner, CGST & Central Excise, Bhavnagar

The Assistant Commissioner, CGST & C. Ex., Junagadh Division, Bhavnagar

The Assistant Commissioner (Systems), CGST, Rajkot.

The Superintendent, CGST & Central Excise Range-Junagadh'

PA to Commissioner of CGST & Central Excise, Gandhinagar.

Guard file.
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