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Passed b1'Shri Sunil Kumar Singh, Commissioner, CGST & Central Excise,
Gaudhinagar.

JrR 
"FdaT 

+irm qq.rul-mm 1&aa1 .r1.s.t,roib/r" r"!re.& snr qe # ri&;s minr s .

Ear .&.t's-r.rut"e6 !E .t 3r.;rflrlr n'?o?(e.??.* g&d T*{ R'e ,rg+a, n*a d+g !-d tdT

6{ \rd +-;fr(r raqr( ejc.6,, 3ri$-d?l{ +t E-.a :tfuft+q lqqs frr qRI.g+,fiq rcw( Iffi
t i.,SI trrr rsuu3{fuffurq 3fd-4d a$ 6I G Jrq-d * g;<et fr :nlsr crfud wi * s*q t

yqm srffi t w n Flra E.sr rrar t.

In pulsuance to []otrrd'-s Noliticatiotr No. 2612017 .C.Ex.(N1') dated 17.1O.)17 reatl
\\,ith Board's Order No. O5//2()17 S1' datcrl 16.11.2017. Shri Srtnil Kumar Singlt.

Corrmissioner, CGST & (lcntral ir\cise. Garirlhinagar. has been appointed iis Appellatt:
Authoritl for thc purpose of i;assing orclers irr rcspect ol appeals fiied under Section 35 of
Central Excise Act. I944 an(l Section 85 of thc Finance Act, 1994.

rt

q

3+R 3flFdi Fqfd 3{r"{frd/ 3lqf,d/ sdtJrm :nT+a, *drq saqK e16/ tdrs{, fia+tc / dr{ rl1

l arrfiufr7 am#ilr a*n lq{alA-d srtt qa riArr fr {Ba: /
Arising out of abor.e nrcntione(l OIO issLled bv Additional/ Joint/ Deputr / Assistant
Commissioner, Central Exr:ise 7 Sen ice Ta-x. RaJkot / Jamnagar / Gandhidhami l3havnagar- :

3r+fr6-dt & gfr{reT 6r dTrI rrd qitl / Nnll]e & Acklrcss of the Appellants & Respcindent :-

M/s Sana Pole Factory, Survey No. 24Ol3, Shepa Road, At: Sheriya Khan
Taluka : Mangrol Dist: Junagadh

ils fl*r(3m-fl d "qEa 6f+ Eqtr*d ffikr dft* e iq{frfr erft+rft / qrfuflwr t uqqr
Jfrd dTq{ qi{ I+Edr tt/
fn11 pe1q9n aggrieved bv this Order-in Appeal mar, file an:rppeal to the appropriate authorit\
in thi' follos iriE rlat .

trqr 116 ,*.drq racrq qtffi t.q t-dm{ :t$frq ;qrqTft]-fllT * cF 3rfifr, +;erq racr( eFF
3{RIBiE,r9+4 ff'uRT'.rsiJ &:irlra r's tr.a grfuB{fl, tgg+ fi trrr 86 + 3i*rid
ffifua wr St at Frfr t l/
Appeal to Custonrs. Excisr' & Sen-ic i' 'lax Appclla te l'ribuna I under Scct ion 35 Ll oI CEA, 1 f .i-+

/ Under Section 86 ofthe [rnance Act, 1994 an appeal lies to:

aaft+rur raqffia t grqFtra €3i qr4A fiar srffi. a;&zr racr-d qt6 trd i-Er+{ :lffiq
;qrqTftI-fl-fr fi hr'N qd. n€c "aiq a 2. 3rr{ ar fu. d$ fr(.ff, +i Sr'arfi qGq ri
The special bench of Custons. Exrise or Serlirt T.rr Appcliate Tribunal of West Block No. 2,
R.K. Puram, Neu Delhi in all matters rclating to classificalion and \.aluation.

3!-{tfld qtcde l(a) } a{n, rra ,Tfff,1 & rrora a}s €ai j1ft dIflr ?F, d,fiq raqrd erE, \rd
€--qr+-{ gffiq ;qrqrfur{nT (kq 8r qF-{q Etfi-q fifd+r, . qfafiq- ara. c5ar& er*a' rerat

3zoorq +l & arfr oG(r tl

To the West rcgional bcnr lr of Custorrrs.. Ex, iscl'. Senrcc Tirx Appell.tre Trjbunal l( ESTAT, ar.
2,' Floor. .Bhaiirnali_ Rh.rrt:rn. Asrnra Ahmerlalrird .1800lO in cAse o[ appeals oiher tharr as
mentioned in para I {al ;rlrov.

I

$Irrfd (3Tfta.€) 6F.1 firqffi, *i;-frq arg ('d't-{T w gtt{ gasrq ltia,,
o/() TltI coNt]\flssto\[R (APPE.{t.s). ( ENTR.{t, (;sl-& E\( lsE.

Cffiq ra, * <qr ff fl?IEI / 2*r Ftoor. (;sl Bha\ an.

t{ :F.I{ ftzr t5, / Race (irurse Ring lloarl,

{litfi}g / Raikor J6r) 001

I nrail: ccra mail.conrealsra kolfai

Telc Far No. 0281 - 2{77q52/2.t.ll I J2

tTff'o*'tINmxn

(ii)
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I

(iii)

(B)

$qfrq;qrqTfu'*rjT t sqsT 3rfi-{ qraa *'l} t Rq idq 3tsrd Rr6 (3Tffd) A-{ffr+&, 2001,

* R{ff 6 t 3{ildtd Errlftd Er rr$'qq+ Be-s +t qrl cfui fr eS f+-qr fiar qG(' t f+} t
+-q d' s-q rt+ cfr & gnr. rrr fEqE eI6 *r airr ,eqrfr fr afiIT 3it{ drrrqr ;r.n ral-ar. w(r s

aro qr rc$ rq, s drs sc('qr50 es rq1r ro 3{?r4r 50 dr€I 5qq -t 3rftl'6"t d^m-aer,

ipool- uqt, s,oool- wt 3{?rsr 10.000/- sq} or Frtfft-a 3Er ?l*F fr cft fa?a *tt Btltfra
l# or adaii. *ie-a ;rSreq ;qrqrfr"flTr 6t snsr 6 s6rd6 {BFcR fi arq lt fat$ efr

dr6B-fr* #* * a'o ronr .,nt ffia S6 SrFc carur frqr srfl .nftt' t sqfua grrc 6I eracra.

d'+ *t rs srsr d dar lTtdr' s6T ffia $ffi ;qrqrfrs{uT 6r erR{r FPrd t t erara"sr&r
(e 3fr+g S frq 3{rfid-c{ + wnr 500/- sw or Etrlfoa Tc+ ilar +'{dr d;r u

The aooeal 16 1[s .{pncllale Tribttrra] shall bc [iled in (luadIUpli, ale- in. form L'A 3 / .as

"iesclided 
under Rrrl'e'6 ol ( entr;rl Exclse lAppcalJ Ru-les. 200 I and sltall be ac( omparrrecl

5!;il'.i';i;:hicrr'Ii i"idr'itr'otiia-tii: ai,bSbiliieo 6i .a rec^ot .Rs l.00Q/.- Rs-5000/'.
R"s l0-o0o/ where amount oIrlurr denrand/inicresl/penall\/r(luncl r.s upto 5-La(..5 Lac Io

Hd i;i;;h ;#,;; sij'G; r;"il".titit':'in iiie l'oin r cif crossbd bank drafi in favour of Asst

rurili;;';i 5i#in""i ,"iir' noniiniieo puutic seClor bank o{ the placc uhere the.bench of anl
llifli".]l-a" rir6ii;"";;rr-i'b;;ii r'i in.r ;Lie -rrtire the benqh 'ol- the -Irj bunal is siruate(I.
ii;;ii;;ii; f,,??irot itinr of iiai stritt be at companicd bv a [e" of Rs s00/ 'y[fu-q- * raer 

" . ffi i'1q1+{n, 1ee4 +T T{ q6(1) + 3fl'rd €-dr6{

fisE"tdr, igg+, + G-q-q 9(t) fi rea Frqika q.rr s.r. s.fr Er{ cfu.fr fi ar ui;2fr rrd =st
stt B's'3,reut fi fu$6 3q# Sr ar-fi d, 3{-& cfa srer fr sdrfl +t trrn. s^r'+ cfr rqrB-d

BH Erfrq) }ik 5-f,t t q's t rq ('+ cfr il cnr. r5t tdr+{ sr 4i4 .6.qIJT +'r fr4 3lI{ ilrnqr

,* jffi. -*io- 
s 

"* 
qr 5g-t ai4, 5 drti 5cq qr 50 dnq 5q(r a?F 3R?Ir 50 drg. 5q(r S

JAq;=t J #er,"r.oo-or sqi. s.oool- {q-$ yqqr 10.0007 svi qr Etrtfta ffir rmffr cfA

;i-- *ti G*rifiF t.6 6r s{rrdra, Edfud }ffiq';qrErfu-sror Sr trrsr & mr++" iBsen t
,.* t ti{t ,a ;,td; er* * r* rsm artr ffi-d d'6 srqd a?Rr E* aq aft(' t {i'rtud

=r*; rfu, +* a ss qner i ilar urf6( Jr6r ,Hde"d 3qfrq;arqrfu+-{rT ffr qnrqr Rra t t

ft",a .nd-i i.t ,n*l * fu lna-c+-q* S tnr soot- w(' u;r frqtftd eid ;.qr anar tlrn tl

The aooeal under sub scclton {l} of Sect:on 8b ol lhl' Frrran(e Acl. 199+. 1-o the^Appellate
+i"i'b;,i{ish;I] f,"6 r;t;; i, ,i;;ii;'lrrl"aie'in Foii s.i.5as pieicriu"a under Rule.e{.1} uf thc

S;,i,i";:i&'H;6;,'lbDi. 
"i:Ji'Sh;Ii 

ui lciomjiinieq b) a t'!ei.9l fi.9.i?IipP,*l"S i6t5'il
{bne of lrhjch shall be certificd copvl and should.be accomnanleo Dv a rees or r\s. r'

i'here the amounr ot ."^,r.. iJ*'d'l'ni.1"it a?i"5 i',?i i A' piiiiltl:'iiJieit' ol ns. S Lakhs or less.

H"fido"o) 
*i,:[Eii 

rt. -u'nbu,iibi''ijn:ii 
q ia-'-uIriieses{^6e^a31ide{ & p9,1-a111-lqll*^'."^ tqt'

ii,l"""fi# UtiiiJUui'irbi exii,.dine Rs. I'iftr- Lakhs, Rs. 10.{)o(l / - where f he amount ol servrce

rax & interesr demancied tt i'.iiif ii:l."i.a "iJ 
mriie 

'lnan' i'ftt' Latihi rupees. in the.form of

i'il"J.a"birr.'a?ii"in rJ' orl^,ii'iiii' 'A ii,!r ii,r'Lt.srdirai of 
-inc 

6inch 6f nominated Public

b'.".i".i*siit""itl'i rjirl" ,''ri.id ii,.i' ir"'L;t ptiii^6i,;bl ii siiuated. / Applicarion made lor
q.ranl of sta\ shall be accompanlc(l l'\ a Iee ol Ks :rutj/

I

(i) E-ea aftE-q-q, 1994 6T qRr 86 sI 3c-qr{Bt (2) (rd (2A) fi 3rd4d d 61 4fr 3r{td, n-dr6.{

B=ffiff, 1994, + ft-o-q 9(2) (rd 9(2A) fi a-aa Fuika cqr s r'-7 fr €r sr u-+efr w 3€s €FI

$r+ra. i-fiq tacrd elc*6 s,=* rrt**a (3{fid). +drq 3iq|( fl6 fonr qrfua vrlsr fi cftqi

r#a +t (rild t r.6 cR qaffiid -dfr arR't ,tt 3tT.{4d c.a,r{T T'r-6 JTT.'"T rya:
Srfl" a-; q16/ 3-a15q. +t ,ffi*;qTqrfu'fluT +l xft-.-d ilJ u'[A u'r fild-t fi ari vrdsr d"'T

cfr efi snr fr-{crd 6rfr frafr I ,'

The aooeal under sub scction (2) and (2A) ol tht' sectiun 86 lhe Finanr:e Act l9g4 shall be

fiiil:f i;; 6t]i'ri pi.i.rirr.ir ,irJ.i nrri: ,.r 
121 a otzal of rhe Service Ta-r Rules. 199{ arul

"n;ir'ij. 
ii.t.puni.i r,\, u .oni oJ orir"l oi coinmisiioirer cer)tral Dxcise or commissioner.

Fli',.ii e-.."i"1 IA.,.,"alsr lonc;f \r:hi; itiril r,. a cerrified copr I and copr of the order passed

i,:'ii3' "cti,i,-,i-,t'sYJ"ii'rliir,r")ii e ih,."A;;i"r;; commissidner o_r Deiiurl commissi6ner or

EL.iii; e"*il"i si",-,:lc. iri i" fit.'ine appeal before the Appellate Tribunal'

fiqr sr6'. idrq 3flrq qla rra S-arw nfrffq qrftl-er{nT (*-{td) + cfr'3rfrt * EI}rd n-+;fl-q

,*"i.* 3rEC"" 194'4 6r qrrr 35\'c6 * 3{dfd, d Sr ffi4:rfufi-q-a', 1994 6I urr 83 t
JE=h "e-r6{ +t afi arq ff ,€ t, go :niri fi qfr :rffiq crfur{ur fr 3{frfr 6-ae rrqq lrqrd

iralt-qr 6{ qrrr + tohqn'(toq").scr 4r4 t.d qatdl ffi t. qT 
EtdT.-s-< t-+a S41-dr

HJ#"t, i"ffi #, ; .#'m so u{r + fua rqr B art arit vsft-d tq 
"rei 

6s

rltg {c('t vff+ a a}r

a-{Iq' 3?qrq alafi rrd t-drqt{ t 3flJrd "qFT fa.q T r ?lEr fr Fza wB-a t
(i) irRr t1 S S jidJla ccq
(ir) H*E rqr 6I ift 4g 4ikT {rF}

iiiil ffie r+Tr Ge-a.rd-& t F-qq 6 *:rrula tq r+q
- Eerd.16 fa trs wr t crdrnfl ffi-q ('6 z) sfuF-+a 2014 + 3mi?{ t'T6 Grs 3!l-Sq

crffi t uaw G-.nmfa rerara:rfr t'd 3rfid d dqfffr d-nl/

For an aopeal to be filecl before the CESTAT, r.rnder Section 35F of the Central Excise Act,

i6+f .1i rri[[ G rr"o--ua" ,pptrgable to Sen,ice'Tax under Section 83 of the Finance Act, 1994,

"" 
uooiif ,nu-ii it-,li o.a., shall lie before t he Tribunal on pa\ menl of 10o" of ,the dut)

a"mdrided ufiere dutr ur dut-r arrd ltenallr are in dispute. or perlall\. \\ here penall.\ aLorre ls rn

;i;;;t;'p.;;|;; llii inror"r of pi-e-deposit par ab)e sould be subject to a ceiling of Rs' 10

Crores,
Under Central Excise ar.td Sen'ice Tax' 'Dut5 Demanded" shall include :

lil amounl det"rmined Lrnder Section 11 D;
iiit amount of erroneous Cenvat Credit taken;
liiir amount nayable under Rule 6 oI the Cenvat Credit Rules

- .,.i"ia.a 
-i"itt,"' 'ttior 1he provisions of this Scclion shail not apPl\ to the star'

,ppti..ti""n ""alppiaii 
penaing bcfbre anr appellate aurhoritr prior to the cbmmcncemen! o[

the Finance (No.2) Act. 2014.

(i,)

I
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(c) gr{a g{ifir{ +t cfrfrsTur 3ntr{fr :

Revision aooliEation to Government of India:
cii-.,iil?r H'ii;iii"iqffii-fffii at?ffi e., +,j1"q 3;crq erc+ stuFra. lqq+ sl qRr

isea * q'Qr-g "qiE6 + 3tirrt-d irf,{ giild, efiE s{6R, q;TStTUT j{rtr{n f6r$. fr-id F Frq. r-fe
fueTrrr, d?n ;iE-d:fr-d-d frc effa, ssd qEt, a$ ftrdr I l-ooo1, +t f+-qr amr qrBql /
A revision aoolication lies to th. Under Secrelan, lo the Corernm-enl--o[ lndia. Revision
n"ijtiiiii.i-r'Ufiii.-Mlnisin 6l Ffnan... Depdrtmenl of Rerenue, l$ llloor. !qc-va-n^ .Qeqp
Biritains. Parliament Strccl, Nerr Delhi I,10001. undcr Sccllon. JJIiE (,1 .the ( tsl\-11'44 rn
i"ipIili",il itii'iSfioiiin e . j"i. qiir.rnid iii fiisr rrr,i,iso to sLrb sccrion lllot Secrron 358 iLrd:

I

I

... ula rrf, + fidi$ "Fri{nd + o6p *. sdr rm-sw ffi ara +l EiS sneri $ ergr rlE' } qttrrula
t') + dr.a qr f+-S t'r-q mrrsrfr qr fur ffi'r+ e]sr rF $ qg{ arsR 116 qRTIFd + qt{a-. el ffiT

+isn ry5 * qi e]ERur d fld + tr€F;{ur s dIla. fufr +rwjr} qr frffi scr{ xF * ord *'r4;sn
* qriJ frrt
ln case of anr loss of qoo.ls, \herr Ihe loss u|curs in transil lrornafactorr.loartarehottse-or
iii ii?,it""iiaLiJn" ;; ?i,ini ;;" ir a r"tr-oiise rb albtrrer during the course of processing of rhe

iroAi iir a rlarehoust or in sluragt'rrhelher in a la( lon or lll a \\arehouse

(ii) s,'rrd t.dr6{ ft;S {Eq qr et 6} fura rr G oq + frffinr il' qgqq 6e5.il qI erft ti$

i;#q 3.*( i.* + & (P{&e) * Hr4d fr, ;n err{d t sra{ FFS {"q dI $i +t fud fiI er$ tl

ln case oI rebate o[ tlutr ofexcise orr g.-rods exported lo aJ]\ coultln or.lcrrllor\ outsid( lndia
iji li"'.,;'iiii 6t"*'-"i ri:i,i-r iir"A "i itr'e-in-a n u ti6r riie oi rhe goods rihich 213 eip611efl to anr

countrv or territorv- outsicle Intlia.

(iii) uft *qre atFF $I fr'zkl|a B-q kdl s1r{d +. q|{{, iqm qr s{drd of J1rd furd Bqr rrqr tl /
ir,'.r".'Ji *i"a" 

""ptoii"a 
ouisirle tndia ..po.i to Nepal or bhutan, without pavment of dlrtv.

(iu) sFfi'{d rcqr t J.qrqa ?In"F fi alaera * frv"n E{& -Sz.ts yfrfr{q !-d^f€"t BRtr
iia.n* * rea "r* 

a 
"€ t sto' fu ryeu' d 3flqqa i$s-d') a ddrr tr< $EF+q ta zt'

Lqg; 6r qrr 109 + tERr Aqa A rd dTtE irarar ffiE q{ qI drq d qrfua l+('na ttr
C..a"it of un., ir,t allorrcd to be trtilizcl] lo\\'ards pa\ menl o[ crcise dut-r on lina' nrorlucls

under rhe niovisions or'ji'i='I,.i ni''tn. Fuii. hi,l.'ir,.ie il,raci luih oia.r it pa sse'd bl. th.e

flijil],-,tliil"ft.i iAiioi.i rrr ,lii'o'i)'ti"','in"'b;i" dp&,nicii unrtii sec. l0e or the Financc [No.2)

Act. 1998.

(u) 3q{t+d $rAq-d 6I d cfrqT crd {GzIi tiA-s *, si t @q r.qq ?jq tsm-ol ffi,
;odi, * # ; * 3.d"ia frGft"e t, rs :n4i fi q!.snT il 3 416 + ffi fi rrft orf5v t

=q-i#a rn-fra * snr qa':nllr i:ffi':ntqr fi d cfA-qT {ia-ra fr arfr qrld('r €Prfr @q'
H';*;tIG- , r!ja+ A unu ss-nn fi rra fauifta r1a SI 3rdTq?ft t srm * atr qt

ilJ #'rft *;- # # a,n'r t
Theaboveapplicationsha]lbcmadejnduplicate.rnFormNo.EA8asspeciliedunderRule.Q
of cenrral Efcise tRnpeiTsi 

"i,,iiil.':o'oiiliitrrn- .i inoiiir,s'tiom the date.on which the order

soupht to be apnedled airlhii ,".b,nrnunicaled n'la iiloit"Lli aci6mpanied b\ l\\o.conies each

of tEe olo anrl orrler rft-Abt"i"r 
'ii'tij'luio*iiJo 

i'.e ;;;d;"pa;i'n 6i a-iop! 9r. rR 6 challan
I"ii"i.i"i.i fri;;.i oi r;i.llf+1$i it,;';i;;;;;"b.4-unaE $eiii"n s5-e E, ot cnn. 1q44. under

Major Head of Account.

tvil q;rft*rur vrira fi sru ffifua F.trtftA eI6 ST 3{dTq?ft SI drfr qrBT 
I

# }o,} a*" .* o* 
"ot 

m re+ ra fr a w-a 2nOI 4;t ,rala' fu-o., u.'.' 3ik qE u-f,ra

l#s-q-6 6s 5q$ d =srdl 6) d 5q{ lo00 -i 6r rrrdra ld;qr 3rr' I

The revision application ah^ll b. accunlp.lrried 
-b\' ;1 fee of Rs. 200/ uhere.1he amorlrrl

iriit"r"ia'lii'n,l rji.i 6n.'r.a'i','ii I;;.;;i d;: iDCjrr/: rrneii the amotrnt invohetl is more Than

Rupees One Lac.

{Dr uft <{T :nter fr E'E qa nrlei 6r rerdsr t at q-a* {d }na?r fi fr-t' !{E' ai ryaq svqla

d?T ii B-qI drdl trd 5€ azs t di f(' sfl fr frET 'rA frrS t il.rd fi ftu {urF?rrd 3rclarq

ffiii61"T a G :rta'qr +Aq {rsrf +} r'+ vrira fu'qr drdr t I / lt'.case, if thc order

covers various numbers of ord"r in origlnal. l,ee for each Lt.I.o,. should..be n; id itt lhe

aforesaid manner. not 
"'itrii'on"oine 

it;""rii?-rh;jr ih. b"n"?pir.,,l i6-rne Ap[Fttanr Tribunal or
lh;l;;:';;;i".;iibil'ii,'rii"'t?rfriiIi'P,o.ii Ai'rr,i ,-,',s"'-ii'uil is iiited ro ar<iiil scriptoria r'ork il'

;i;iii;sH{ I ]tLh fee ol Rs l00 / for 
'-ach.

(E) q?ns?tfua -qrqrfrq et@, yfuCqF 19/5. fi 3Eqfi I fi Jl:.d€R {d 3fl?Rr (rd +rrra vr*t ffr

,ft'*'dirna b.io o+a ar ;qrqr q r;;+ tf+-c'dh ddT arGvr I "
One coDv of applicarion or O.l.O. ad tf9 

"as"_ 
mar be. and the order -ol the adludicating

iu'irr,i.'ilir "[uii"#iii 
id,,;i fe" ii;,np ii Hs. 6.stt is presr ribcd under sc]tedule I in tcrms ol

rhe Couil Fee Act.197J. as anlel)(lerl

(Ft dtqr 116. a;fiq 3;qrd ale"F (rd S-dFF-{ }ffiq;qqfu-filr t+rq Bfu fr{fil{fr 1982 d 4ffi-d

t.a ll* +idft; qTrd af ffffid E {A drd fi -fk a'1 tqra }T+ff-d B-qT drdr tl i
Attention is also inrrtecl 1o the nll(.s col5ring thes-e and olher rclated m-alters (ontained in lhe
e,Li;i;;;. Eri'ili iiio'Sln:iri'n pp.l lar e Tribuhal lProcedurel Rules. lq82

(c) s;q :rffirq qTfqqTt' 6t gffi{ qrfuE +-ai * iEEfuf, ;qrq6, fu€ard 3lk tfi-{dfl fiftna} e fa\',

i'or the elaborate. derailecl and l,rtest prorisions rclaling, to filing ol appeal, to lhc lligher
appel)ate aulltoril\, the ltppellant nla\ reler 1o the ljeparlmelllal \\ehslte \\\\\\ {'D'r 'g'r\ 'rrl

I
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ORDER IN APPEAL

The subject appeal no. B9/BVR/2017 is filed by M/s Sana Pole Factory, Survey

No.240/3, Shepa Road, At Sheriyakhan, Taluka, Mangrol (hereinafter referred to

as 'the appellant') against Order in Original No. AC/JND/1512017 dated 23.02.2017

(hereinafter referred to as 'the impugned order') passed by the Assistant

Commissioner, Central Excise, J u nagad h Division Bhavnagar (hereinafter referred to as

'adjudicating authority').

2. The facts of the case in brief are during audit of the records of the appellant by

Central Excise & Service Tax Audit, Bhavnagar on 11.09.2012, it was found that they

were not registered under service Category 'GTA Service- Transport of Goods by

Road',as required under Rule 4(5A) and Rule a(!) of Service Tax Rules, 1994. As per

the provisions of Section 69 of the Finance Act, 1944 read with Rule 4(1) & (5A) of the

Service Tax Rules, 1994, the appellant was required to get Service tax registration

within 30 days from the date of service tax liability. It was further found that the

appellant, however, applied for service tax registration as'Non-Assessee'during 2015.

Therefore, show cause notice dated t2.02.2OL6 was issued to them proposing penal

action under the provisions of the erstwhile Section 77 (1Xa) of the Finance Act, 1994.

3. The Said show cause notice was decided vide impugned order wherein the

adjudicating authority imposed total penalty of Rs.66,600/- (i.e. Rs.56,600/-,@

Rs.200/- per day for the period from 31.07.2012 to 09.05.2013 and Rs.10,000/- for the

period 10.05.2013 onward) under provisions of Section 77 (l)(a) of the Finance

Act, 1994.

4 Being aggrieved, the appellant filed the present appeal on the following grounds:

(i) The adjudicating authority failed to appreciate that as per determination done by

Audit Offrcer / Central Excise Officer for service tax payable and communicated

to the appellants vide FAR No.7712013-14 dated 07.t0-20L3, the appellant paid

service tax as demanded on 18.04.2015 and interest accrued thereon on

11.06.2015 relating to the period of dispute from 01.04.2012 to 31.03.2013. As

the appellant paid service tax before issue of show cause notice, their case falls

within the scope of sub-section (3) of iection 73, the then time in force,

accordingly, the then time no show cause notice was issued. Further, explanation

2 appended to the said sub-section (3) grants immunity from imposition of

penalty under any provisions of the act which read as under:
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" Explanation 2. - For the renovar of doubts, it is hereby decrared thot no penortyunder

any of the provisions of this Act or the rules nvde thereunder shall be inposed in

respect of paynent of service tax under this sub-section and interest

thereo n." [Enphas i s suppl ied ]

considering the statutory provision in force at the materiar time,
imposition of penalty by the respondent is unjustified, unlawful and hence liable

to be set aside at once.

(ii) The above contention of the appellant further fortified in view of CBEC Circular F.

No' 137/t6r/2oo6'cx-4, dated 03-10-2007. The GBEC crarified that sub-
section (3) of Section 73 provides for concrusion of adjudication proceedings in

respect of person who has voluntarily deposited the service tax.

(iii) The appellant was under bona fide belief that the seller of the inputs is liable to
pay service tax, as arways was case with the purchases made by them on freight
paid basis hence these transactions escaped his attention. These transactions
were dury recorded in his books and payment made to the transporter was also
debited in the books reads to the concrusion there was comprete absence of
suppression of facts or contravention of any of the provisions of this chapter or of
the rures made thereunder with intent to evade payment of service tax.
Therefore, the adjudicating authority shourd have considered the provisions of
section 80, as in force at the materiar time, for not imposing penarty in the
interest of justice.

5. Personal hearing in the matter was fixed on 19.02,2018 which was attended by
shri Jatin Mehta, authorized representative of the appeilant. During personar hearing he
reiterated the grounds taken in the appear and arso filed a set of citations supporting
their case.

6 The appellant have made pre-deposit, as required under section 35F(i) of centrar
Excise Act, 1944.

7' I have carefu,y gone through the impugned order passed by adjudicating
authority, the submission made by the appellant in the appeal memorandum as weil as
by oral submission at the time of personal hearing. The limited issue to be decided is _

whether the appellant was liable for penalty undei section 77(L)(a) of the Finance Act,
1994 for not obtaining service tax Registration within 30 days from the date of service
tax liability?

B' It is observed that the adjudicating authority has imposed penarty under section
77(l) (a) of the Finance Act, r.994 holding that the appellant had not taken service tax
registration in proper manner and 'Non-Assessee, registration obtained by them during
2015 cannot be considered to be proper for firm riabre to pay service tax and hence the
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appellant had contravened the statutory provisions in this regard for which they had

rendered themselves liable for penal action under Section 77(1)(a) of the Act, The

appellant on the other hand contended that as they had paid service tax before issue of

show cause notice, their case falls within the scope of sub-section (3) of section 73 of

the Act ibid. They have also relied upon following case laws in this regard:

(i)

( ii)

( iii)

(iv)

(v)

(vi)

(vii)

CCE & ST, LTU Bangalore vs Adecco flexion Workforce Solution Ltd.-2012 (26) STR 3(Kar)

CCE & ST vs Triveni Engineering & Industries Ltd.-2015 (317) ELT 408 (All.)

People Consultants vs CCE, Cus & S.T. - z0L7 (4) GSTL 313 (Tri.- Bang)

Indian oil Corporation Ltd. vs CCE, Mumbai-V -2017 (52) STR 282 (Tri-Mumbai)

Indian Oil Corporation Ltd. vs CCE, Delhi-ll-2017 (4)-GSTL 190 (Tri.-Del)

CCE, Cus & ST vs JK Insulations - 2017 (4) GSTL 282 (Tri.-Hyd.)

Samara India Pvt. Ltd. vs Commissioner of S. Tax, New Delhi-2017 (4) SGTL 325 (Tri-Del)

9. It is observed that the show cause notice had been issued to the appellant only

for penal action for failure to obtain service tax registration under Section 69 of the

Finance Act, 1994. The subject SCN was not alleging demand and recovery of service

tax. Hence, there is no force on the contention of the appellant that Section 73(3) of

the Finance Act, 1994 will be applicable to their case. On perusing case laws cited by

appellant, it is observed that in the case of Adecco Flexione Workforce Solution Ltd.-

2Ot2 (26) STR 3 (Kar.), the department appeal was dismissed by Hon'ble High Court of

Karnataka on the ground that the service tax alongwith interest was paid by assessee

before issue of SCN hence as per Section 73(3) of the Act no SCN was required to be

served to the assessee and no penalty imposable under Section 76 of the Act.

Similarly, in the case of Triveni Engineering-2015 (317) ELT 408 (All.), the issue was

related to wrong availment of cenvat credit. The Hon'ble High Court of Allahabad has

held that proviso to Section 11A of Central Excise Act, L944 was not applicable being

mere act of omission by assessee without there being any intention to evade payment

of tax. Further, in the case of People Consultants-2017 (4) GSTL 313 (Tri-Bang), the

issue before Tribunal was regarding non-payment of service tax under manpower

recruitment. The Tribunal set aside penalty under Section 77 &.78 as there was no

allegation of suppression of facts and the assessee had also deposited service tax

alongwith interest before issuance of SCN. Similarly, in the case of IOCL-2017 (52)

STR 282 (Tri-Mumbai), the Tribunal, Mumbai while setting aside the penalty under

Section 76,77 & 78 has held that there was existence of doubt during relevant period

in respect of service tax liability on commission received on sale of item manufactured

by someone else, hence fit case for invoking Section B0 of Finance Act, 1994. In the

case of JK Insulation-2lL7 (4) GSTL 282 (Tri.-Hyd), the department appeal was

dismissed by Tribunal on the ground that belated payment of service tax justifiable and

reasonable cause as no intention to evade service tax liability because delay in

discharge was due to non-receipt of payment from customers and the assessee was

eligible to benefit of Section 73(3) of Finance Act, 1994. However, all the cited cases

are distinguishable as the facts of these cases are altogether different from the fact of
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the present case. In the present case, the issue is related to imposition of penalty

under Section 77 (l)(a) of the Act for non-obtaining of service tax registration as an

'Assessee' under category'Transport of Goods by Road, as the appellant had obtained
registration as "Non-Assessee" during 2015 instead of as an 'Assessee, under the said

category. The central Board of Excise And customs vide circular No. 919/09/201O_cE
dated 23.03'2010 clarified that "Non-Assessee registration is given to any individual,
firm or company which requires to transact with the Central Excise or Service Tax
Department, though not an assessee such as (a) merchant exporter, (b) co-noticee,
etc"' Therefore, the appellant was required to be obtain service tax registration as an

'Assessee' and not as 'Non-Assessee'. Further, in their appear memorandum, the
appellant has not furnished any proof evidencing obtaining of registration as an
"Assessee" under service category 'Transport of Goods by Road,. Regarding obtaining
of service tax registration, Section 69 of Finance Act, 1994 clearly states that,every
person liable to pay the service tax under this chapter or the rules made there under shall,

within such tine and in such nanner and in such form as mgy be prescribed, nake an application

for registration to the superintendent of central Excise,. Further, Rule 4 of the Service

Tax Rules, 1994 states that'every person liable for paying the service Tax shall noke an

application to the Superintendent of central Excise in form ST-1 for registration within a

period of 30 days from the date on which the service tax under section 66 of the Finance Act,
1994 is levied.' tt is further observed that Rule a(5A) of the Rules ibid states that'where
there is a change in any infornation or details furnished by an assessee in Form sr-l at the
tine of obtaining registrotion or he intends to furnish any additionol information or details,

such change or information or details shall be intinated in writing, by the assessee, to the

iurisdictional Assistant commissioner or Deputy commissioner of central Excise, as the case

nay be, within a period of thirty doys of such change.,

9.1 Even otherwise arso, it is observed that the scN crearry spert out the
availability of element of suppression of facts with malafide intention to evade payment
of service tax as the appellant had failed to obtain service tax registration as 

.Assessee,

under category 'Transport of Goods by Road', under section 69 of the Finance Act,
1994. Therefore, waiver of issuance of show cause notice given under section 73(3) of
the Finance Act, 1gg4 wiil not be avairabre to the appelant. Since, they had
suppressed the-vital facts of not obtaining of Service Tax Registration under aforesaid
category of service under section 69 of the Act ibid, their case is covered by section
73$) of the Finance Act, 1994. Therefore, on this count arso, the case raws cited by
appellant, as mentioned above, are not applicable to the present case.

9.2 From the plain reading of the provisions of section 69 of the Finance Act,
1944 and Rule 4(1) and Rule 4(5A) of service Tax Rules, 1994, it is observed that
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every person, who is liable to service tax, is required to obtain service tax registration

within 30 days of from the date on which service tax is leviable. However, inspite of

knowing of the facts that they were required to pay service tax under category of

service "Transport of Goods by Road", the appellant have failed to obtain registration

under proper manner. Hence, I find that the adjudicating authority has correctly

imposed penalty on the appellant under Section 77(l)(a) of the Finance Act, 1994 for

contravention of the provisions of Section 69 of the Finance Act, 1994 read with Rule

4(1) and Rule 4(5A) of Service Tax Rules, 1994.

10. Further, the appellant has contended that they were under bonafide belief that

the seller of the inputs was liable to pay service tax, as always was case with the

purchases made by them on freight paid basis hence these transactions escaped their

attention. It is observed that there is no doubt about the matter that the registration is

a sine qua non in this case as terms are clearly spelt out in the statutory provisions.

There is no scope of confusion or ambivalence onthe issue of taking registration or not.

So, the appellant contention for seeking waiver of penalty under Section B0 of the

Finance Act, 1994 has no legs. The case laws cited are also of no help to support the

claim of appellant.

11. In view of the above discussion, I uphold the impugned order passed by the

adjudicating authority and dismiss the appeal filed by appellant.

12. The appeal filed by the appellant stands disposed of in above terms'

l-)\'ttl ttl1.* J,. .. ir

(Su n il Kumar Sing h)

Commissioner (Appeals)/
Commissioner,

CGST & Central Excise,
Gandhinagar

F. No.:V2I89/BVR|20L7

BY Reqd. Post AD

Date:15.03.2018

To,

M/s Sana Pole Factory,

Survey No. 24013,

Shepa Road, At SheriYakhan,
Taluka, Mangrol.

Copy to:
(1) The Chief Commlssioner, CGST & Central Excise, Ahmedabad.

The Commissioner (Appeals), CGST & Central Excise, Rajkot

The Commissioner, CGST & Central Excise, Bhavnagar

The Assistant Commissioner, CGST & C. Ex., Junagadh Division, Bhavnagar

The Assistant Commissioner (Systems), CGST, Rajkot.
The Superintendent, CGST & Central Excise Range-Junagadh.

PA to Commissioner of CGST & Central Excise, Gandhinagar.
Guard flle.

(2)
(3)
(4)
(s)
(6)
(7)
(B)
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