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Passed b-v Shri Sunil Kumar Singh, Commissioner, CGST & Central Excise,

Gandhinagar,

3rfu 
"rf,dr 

scor r€, ruBdrm i.fi.ra; .g.s.t-r'1b7q. 1"1b.fr {nr ce d8 :fiib-s :nisr s .

q-ar .&.w-r"rrsl.,ro ts ,t naerur fr ?orrs.u.fr g#o g* ft? ,grr+f,d, i;fr-q Erq qri e-dT

or qE i,-ft( 3drd' erw,, amft+4{, +} fdid :rfuF-+q rssg 6I Erzg+-ftq raqrq cr6
* aefir crrrr reru3rfuG-{rq 3flfu rs fir 4g J + e;Eri * :ntsr crR:a fli t rlqq fr

.i+{ra crffi *.sc fr B-ffid fuqr rrqr *.

ln pursuance to Board's Notification No. 26l2Ol7 -C.Ex. (NT) dated 17.10.217 read
rvith Board's Order No. 05l2ol7 ST dated 16.11.2017, Shri Sunil Kumar Singh,
Commissioner, CGST & Central Excise, Gandhinagar, has been appointed as Appeilate

Authority for the purpose ol passing orders in respect of appeals filed under Section 35 of
Central Excise Act. 19'1'1 and Section 85 of rhL'Finance Act, 1994.

3r.R 3{r -*rd/ {RIfd 3fl{{d/ 3q -rtrf,f,/ $6116 }ns€d, a-fiq rflr6 ?ra6/ tqrd;{, {rs6tc i orffifelt
I antlrurirT mq+a{r q-d-{r 3q{idh-d arft qa riar. t sBa: r "

Arising out of above mentioned OIO issued bv Additional/Joint/ Deputy/ Assjstant
Commissioner, Central Excise / Sen ice Ta-r, Rajkot / Jamnagar / GandhidhamT Bhi.vnagarr :

3I+fr6-df & cffi +f afq (td qdT 
,/Name & Address of the Appellants & Respondent :-

M/s Baijnath Melaram, 3O2 "Sarthik", Near Atabhai Chowk Bhavn agar 364 OO2

4

q

I

(A)

(i)

{s 3{rae(sqra1 e'EqPrd dB a+Ba ffika afr& n-eqqra crFlrfiril I qrBfr{q * srTqr

Jq-d Ersr 6{ €zFdr tt/
{n1. pe^rqpn aggrier.'ed bv this Order ir.r Appeal mav file an appeal to the appropriate authoritr,
ln the lollowrng wa\'.

fi-qr qla ,affiq 3?!T( ?rc.F r'q *dr6{ 3rffiq ;qrflft-mloT + cG JS-d, *;ffq :;qr6 qr6
xfufriq ,1944 6I rrm";ss t sfrai-a e-a fi.ir:ifuB-+q, tgsa sr errrr 86 * 3r,+t'ra

ffifua wrT6 *r dr *-+&'t ri
Appeal to Customs, trxcise & Sen,ice Tax Appellate Tribunal under Section 35B of CEA. 19.14

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:

detr-saur {cqi6d t gqr*ra qEfi a-rFrd dt4T arc<F, a-ffq r"qraa atEF rrd d-dr6{ Bffiq
;qTqrfr-s{fi' fr Ee)q q-d, i€r GaFF a 2, 3irt * "BE, il$ frFfi, 6t Sr"ar$ qG(' t/
The special bench of Customs. Excise 1,. Sr.n i"e 'Tar Appeliate I ribunal ol \[est lJlo.k No. l,
R.K. Puram, Nerv Delhi ir all matters relating to classification and valuation.

3q{ff,d cntzd.d t[a; i rarrr ilr :lffi fi 3r rdr *q Fffi 3Tfid diqr qra. i;ffq ].'''{rq al6 trq
Q-Erm{ 3rffiq ;qmfr-+rrr (k) & qftrrq q'tfi-{ frtd+r, . sfiifrq" ild, c5arfr raa- reror
3t54ildr6- 3zoolq 6i 6r drfr ErGr' tl

{o the West.regional berch ol ('usroms. Lxcrsc & Sen ir e Tan App.llar" Tribunal tCESTATI ai.
2,'d Floor. .Bhaii mali Bharran. Asanra Ahmedahad 3800 I6 in nasr ol appeals oiher rlran rs
mentioned in para J{a) abo',e

(ii)
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I

(c)

(')

(ii)

(iii)

(i")

(")

("i)

(D)

(E)

{F)

grGT g{irlt al qrfrerur 3lrifi :

Revision aooliSation to Governmeflt of India:
g{ 3iTeti6'.fiffi+fu6r tffi'a Frfld fr. Aifiq r?qE alffi yfuft{n lqqr 6t €trtr

35EE +'qrrfftid+ fr 3tdrrd }ItR €ft-4, sTrGI ErfiR, qailHlr 3nf-d adT$. fucd E:rTFr4, {T=r€d

ESTFT, d?fr afr-d:drfr;r ftq ar+4, ,t's-{ ar?t, a* fa"fi I t-ooot, +} fu-qr drar EG(rt /
A revision aonlication lics to lhe Under Secretarr. to tlre Gorernmettt ol lndia, Rerision
Anniication Uhit. Ministn o[ Frnance. Departmenf o[ Relenue, 4th Floor, Jeevat: Deep
Birildinp. Parliament 51ree1. N"\ Deihi-110001. under SCction 35EE ot lhe CEP. lq4+ ih
r.ipeci?fini follos'ing rase. gcrrrrned br first proriso to stt[r-section li]ofSection JSB rbid;

qft qrd t Gd r+gra + Frrd fr, ilg r5s6 ffi qm 6I f6-dl 6r{0ra t sIsR 46 ]. qrrrwa

il d-na qr ffi it;q srsri ql fu{ F;€l"r'd. sr-sr r.16 t q€t er-ER T6 crrrw4 t f*ra. qr ft€t
ersr,16 d qr ersr{q S qra*TIFF{q+dtTld CEfr mrwiri qr frffi cl5n {6+"rfr* ++sra
*. FrEA *ri
In case of anr ioss of soods, \\here the loss occurs in transit liom a facton to a $arehotlse or
iij inoifreiiActon oiTrom one rrarchouse lo anolher during the course b[ processing o[ the
goods ir.r a rvarehouse or in storage \\'hether in a facton'or itl? uarehouse

amd + Eril fufr {rsq qr sl-{ 6t Ma ry rt oro * EffiuT fr T{f,d frti qlid q{ 3{t 4$

+rfiq r.+ uJffi e g;e (ftdu) fi FrTd fr. rf eTr.d & dr6{ ffi {"( dT cf"d 6i Md * * t,

ln case of rebate ofdutr-ofercise (,n goods e\ported to anl Countn'or territon outsirle India
iii ori- exciiitrte. materidl used in the"manulacture of the goods ri'hich are eiportetl to ant
country or territot, outside India.

qf{ goqa ?rFF frt ernind Bt('kdr arTld t qr6{. tqra qr *_rera +t am Eqtd fuqr rrqr tr I
ln case oI g"oofls ext'orted outsrd. lndia expurl to \eDal or Bhuran. !\illrout pa\merrt of dul\.

€FfsTd tac6 S Lsrda ?I.*F * afrara t ftq d 5{A ArSd gs $fuBqfr (rd 5{* faB--a

ciatrTd fi ,rffi 
"to 

a 
"g 

H $r ts ;n&r d ilq+a"f$erdl S ronr E.a .l+fuF+rr 1a 21

r9q8 6I tlRr 109 * rqnr fi'qa SI 4+ artE rrerdr ffifu q{ qT drq fr qrfta Ffi' rr(' ttl
Credit of an\ dut\ aliorred to lrc utilized torrards Da\mcnt oI excisc duty on final p-rorltlcts
iiritii ttie"ijioviii'on i iif thls A, i oi i6F Rules made lhert' urrder such .rder is passetl bv the
iijil-ilil"[i.i'iAip"]isl oii oiirrcr.'i6e dJri appoinied under Sec. I0() of the Finance [No 2;

Act. 1998.

3q{t+d 3{ri{;r 6r at cftqi qq{ {iEqr trA-8 fr, d fi +dq 3.qrca ?lFF (}frfr) Bq-q.r+dl

2001, fi F-{4 9 fi 3{dzla fdBfr.d t, fs rntqi t FncrT fi 3 416 fi fud ff arfr^elftT t

rctrrd 3ad-{d + slrr qd vr&r E :rfis :nllr fir d cGsT €drd 6I arff url5vt gt?r fr a,-fi-q

3.qrd qt@ vftG-+q, tb++ 8r qRr 35-EE * rua G'qiR-a ef6 fr 3rl{rfr t snq t dlr qr

in-o # cfr Fd-.d # ar* qrtrqr I
The above aDDlication shall irc marle in dut,llrcate in Form No. EA 8 as specrfied r.tqdcr Rule, a
of ('entral Excise lAppealsl Rtllcs, 2001 r''itltin 3 rylollh-s lrom lhe dale on \\hlch the order
i"r"ntii i6'uE'i,roe;iiitrisalhii ," ii,mmtrnicar, tl and shall be accgryrpanied br Iyoropies eat h

;f iE; oid;;tj"o;der lfi'ADp,'al. ir should also be accompanied b\ a copr' of TR 6 Challan
Iiii.i i"d frr'-"ri"t pieil:fib;a i.e-as pr..ii,r,.a undcr Section 35 EE oI cEA. 1944. under
Major Head of Account.

qrtra{oT fla-f,d't snr ffifua Fnrika s1,4 61 3rdT-q?fr 8r arfr arfrv t

#6i rrd.a r6ff !-6 an€ Fqi qr rs$ 6fi fr a sqt 2ool 6t er4arfl F6-{r dR'3t{ qfa sdrd
{*" !- dr* $*} t-.,qlar d .t rqa tooti -/ fir }I4ilrd a-qr sfr r

The revision aoolication shall be accomnatried 
-br a fec of Rs. 200/ tvfrerq the amounl

irii,ol"iO"iii'nu-fe'ei-Oit. t-a. irr lcss and Rs. 1000/ uhere the amount involved is mt-rre than
Rupees One Lat.

qfa 3s 3rlerr S 6g 4d vrlel) +r gsrier B rll Eratrfi {d }rlaar t fil(' lf6 fl elrrdrfr. sqrr+d

# d #-r- *i-ai + o.o * A+ 6s s ffr fr'eT +tr +,fi t d-n-i # Rv qlrfurF 3roihq
ilqrfu-rrur +l u+ 3{fia qr *-fiq €rmrd 6) (16 3il-{4 fum arar t t / t" case. if the order
covers various numbers oI orr!er- in O-rigin-al. lee for car-h O.l.O. sh-ould..bt grrd in the
iioresaia-ml pnci. noi uithironding lhe far:1 thal the one appcal to the Appellan! Triburral or
t6i oni intitrlailoh to rhe ( entral dolt. As rhe case may br', is lilled ro avoid scriptoria uork il
excising Rd. I lakh fee o[ Rs. ]00/ lor eaclt.

q2n€?ftftId -qr{lirq ?r".F rfuF'+fi, 1975, * rrgfr r & 3GRIR {cr .in&r ('d +irara vr}rr 6r
cF c{ Ftnn-a o.so fq-t u'r;qfqf q ql.a ft1'6-d'd;rT daT EGnt /
one conr ol aoohcation or O.l.O. ad the case mar' [re. and the order o[ the adiudrcalinq
authoritri shallUear a courl fec stamp of Rs. 6.50 aS prest'rilted under Schedule-l in lerms ol
the Couit Fee Act,l975, as amended.

fiqr qr6. i;*q *qrq qr6 (rd d-drr{ srffiq;qtqft-6{ur t+rq frfu) l;;ffit 1982 fr Eff-d

e-d :r& ridFrd qtrd 6i Fffid 6G drd mr fi :ik :i eqrfr 3rr6ft'd B-sT arar tr /
Attention is also invited to the mles colering these and othel related lratters contained in the
Customs, Excise and Sen'ice Appellate Tribu'nal (Procedltre) Rules, 1982.

:"q srfl-&q srffi +t 3{ffi{ qTfu'fr 6ti t atift-d eem-o, fuqa 3lk ;rfi'mf,q crdtna} * R(r,
:tfdIPtr FdetT?i-q dd{t5d ql *'. cbec. gor,. in 6} tg sfii H | /
For the elaborale, delailed ;rnd larest provisions relaling to,nling of appeal Io the higher
appellate authorit\, the appel)attr ntar reler to the Departmi nlal $ebsite riritt.clx',.lr,r.ttt

t

I

(G)
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I
(iii)

(B)

(i)

(ii)

afrffq eqrq'rfu-+TrT * e-aer 3rql-d sErd 6'ri&. fra'A;frq siqr eria; (3rffd) ffi, 2001,

* F=tpr u t 3idJrd Ftltftd fu(' art t H ca-: +i qR cm a" a+ fs-4r srar EG(' r r+n t
+q t 6q r'o cfr fi sRI, s6r td{r< 16 Sr airr ,eqrs Sr afiaT 3it{ darrql 4a ralar,. w(' s

ars qr ys$ 6-rr, 5 drcr tcq qr 50 iro w{ a<F 3{?Fir 50 druI rc(r t SrEd t d rqst:
1,000/- Fq$, 5,000/- $qt 3ltrcn 10,000/- qq$ ar fiutka srfi eIe<F SI cfr sd"a +tt frtffi-a
ere"5 zFr alJnm. rEA-a 3trrq ;qTqrE-6{ET Sr snsr * {6rd6 {BFCIT * arq t G;rfr afr

dr6Bd-6 #* + d'+ rqm ortr W-d &s gnrc eaRT fu-{r ilrar .:rtsq r [difua grrc 6r trrdra.
d'+ ffr rq srR{r fr ildr iltrq il6T ,siifud 3rffi anqrfu-rtut ff crsr Rrd t t erra-nrler
(e ifi-fq * R('3ni{d-q{ t snr 500/- rq(' 6r Etrtft'd ?rEF d+rl rrar 6Im tl

The aooeal to the ADDellate Trtbuttai shall l,le Illed in quadrunlicate in lorm EA-J / as
nrescri6ed under Rul'e'6 of Cenrral Excrse {Anpeall Rules. 200l and shall be accompanit-d
Seainil one which ar least should be accbrhbanied bv a fee of Rs. 1,000/- Rs.5O00/-,
R"s IO OO0/- where amount of dutv dernand/interesr/oenaltt /refund is upto 5 Lac., 5 Lac lo
50 LaC and above 50 Lac respecfivelr in ttic form cif cross-ed bank drafl in favour o[ Asst.
Resisr rar oI branch o[anr nominated nublic sector bank oIthe nlace uhere the bench oIanv
;;Fii"'di;,i' 

"u6iii 
secroi'b;n'li";T-i6i rilace rrhere irre uenctr'of the Tribunal is situated.

Aoolication hade for sratll oI sla\ shall bc ar contnarlied br a lee ol Rs. 500/-.
:fiffii -sr ti o*reT xqlfr. fd?a J{l$fF{ff lgq-l .fiI ur{r 86(1) + -xa4d A-d6{

Fr+a-drff, 1994, fi G-+a 9111 * a{a Frqtfua c.rd s.r.-s fr qR cfut fr & w ci;aft rE re*
qpr B-s :rrhr t fucg Jfid & rr* di, tEfi cfr €rtr a"€d-r{ st (5fr4 t u+ c,? c-arB-d

6)fr ErG\r) 3t{ rde' t rq t rq u+ cF t €P{. il6i +dr6{ fr aia ,qrg ff airr 3lt{ ilarqr
,mr sr+ri-ar-. 5c(r 5 dre qr 5s$ 6ff, 5 drSI 5gq sI 50 drq {q(r aFF gtror 50 drg 5q(r t
3{fr-+,"t d Ffllr: 1,000/- sqt. 5.000/- {qt 3{?rEI 10.000/ 6trt +r Fnrilra +*r tltq 6t vF
*ta.a 

"t'r 
fturika tra +r erffi. ffid 3{ffiq fi sngt fr u5r++"rBrcn *

arq t Bd si srd+f,+ sh t *m rqqr srft ffin d-6 Srtrc cdnr G;+ srn erB! r €iifua
gFrc 6r sl4?nm, d'+ 6r rs arlgl S d-dr ufrr, TO,HEiF].d 3J.iHrq aa-rqrB-+.-{uT fi qrcr Rra H r

ppm srdlr (€ ifr-k) * frq 3nida-.rd + sFr 500/- 5c\r sr Adftd Ql6 ;It rrar *m tl

The aooeal undcr sub section lll of Srttiun 8b of the Finance Act. 199-1, to the Aprrellatr'
Trihrrril Shall be filed in <ruadrublicatc in Form S.T.5 as nrescrilled under Rule 9(ll of tltc
Service Tax Rules- 1994. ahd Shall be accomoanied br a ctrpr of lhe order appealed agairrst
lone of rrhich shall be certificd coorland should be accomrianied br a fees of Rs. ]O0O/
i^'here the amounl of serr ice tax & ihterest dcmanded & penalll leliqd of Rs. 5- Lakhs or less,
Rs.5OO0/- uhere the amounl o[ service lax & inleresl demanded & penaltt leried is mote
ihan fivi lakhs bur not exceedinq. Rs. Fitly Lakhs, Rs.10,000/ uhere the ainounl of servicc
iax A inririii demanded ft, penlltl levieii is more lhan liftl Lakhs rupees, in tl,e -fo1m o[
crosied bank draft in lavour o[ thc Assistanl Rcgistrar of the bcnch of nominated Public
Secioi gank oi lhe place rvhere the beqch ol T![qnal is siluated. / Application made ltrr
grant of stal shall be accompanied br a tee ot Rs.500/'.

la-ea :rftft-+q, 1994 *t qrr 86 SI :;q-qrrr$i (2) (rq (2A) t na?ta 4$ *r 4S 3rfiil, t{r6t
ffi, 1994, + A-q4' 9(2) (rd 9(2A) * 656 Fruika c$d s.T.-7 fr 6r ar si;at w 5{r* €r2r

:nqra, i-ftq :raqrd ele, 3dPIcrI 3IIrFrd (vffl. n-fiq 3tqr( ?lGF roro qrfra vrtsr fi cF-qr

r-oi" *t ira t 
"*'oA 

caTfr-d'frff lTf6qj 3i{ 3{rq4a a+t u-or+ Jrq-+d 3r2rdr 3qrzrd.

idq r.qrq qr6i tdr+r. +t gq-&-a -qlqlfuflq m\ 3nid-d nt +-ai +r frtir ii sr,I sneqi &
cfr st flrq * €d&r 6rff d?t I /
The appeal under sulr se.lion (2) an(l (2n) t-'f the section 8b the Finance Act 1q94. shall be
filed iir'For ST.7 as prescribed under Rule q (21 & q{2A} of lhe Service Tax Rules. 1994 attrl
shall be accomoanied bl a copr oI order ol Commissiorrer Central Excise or Com nissioner,
Cenlral Excisc iAppealsi lone rii uhich shall be a certified copr) and copv of the order passed

bv the Commi;si6ner airthorizing the Assistant Commissioner or Deputl' Commissioner of
Central Excise/ Sen ice Tax to file the appeal before the Appellate Tribunal.

$-qr rt6, &fiq r.qr qf"+ rrE Q-oran atrt-q cTft-+-ilT (dtld) t cF 3{fut + atad n-+-dq
3;qrE 

"qri6 nfuBq-q 194"4 €r tlrr 35ss * 3{d?td, s} 6I ffiq gft}Fffa., 1994 #r tlrr 83 t
.J.

.lrdJrd 
-+dr+T +) ,fr aq ffr 4t t, {s 3nl?r * cR :r*frq crfuaE{lr fr 3rfr'f, 6{e' srr{I srsr

qr6/Sdr 6{ ni4 t 10 cfrari{ (10%), ild qrJr ('e qtdT ffi t, 1 qdal:rd fi-rd gqiar
#ortrd t, 6r craard F+-qr dru, +erd fu 5o tfiT fi -fud rqr B. ari ErA :iStsd -q {rTeI e-s

6ts tq(r t a#+ a 6t1

idq r.qr{ ?r 
""F 

(rd *dFfi * 3tdd-d "qi4 fuq rrr fl6' n Eq sfift-f, t
(i) trRr 11 fi t jrafu rrq
(ii) ffic rar SI fr Tr$ rrdd {rft}
(iii) Cale wn fi;i{4r{ff t BzrJ{ 6 & sirlra t-q r+-q

- q?rd T6 f+ fs trRr *.crdtrE ffiq (€. 2) .}ifrF-qq 2014 +. 3rl1.3{ a-T6 ffi 3iq-&*4

crffi * sfifl F{EREi-f, +erra rr# a-4 3{tril +t aq a-& d-tll
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Senice Tax under Section 83 of the Finance Act, 1994,
an aooeal asainst this order shall lie before rlre Tribuna! on Da\menl of l0oo of the dut\
dema'rided r.rEere dutv r-,r' dutr and penaltl are in dispute, or penalli. u here penaltl alone is iir
dispute, provided the amourit of pie rtepbsit pavabl'e rvould'be subiect to d ceiliig of Rs. 10
Crores,

Under Central Excise ancl Sen,ice Tax, "Dutl Demanded" shall include :

(i) amount determined under Section 11 D;
(iil arnount oferroneorrs Cenrat Credit taken:
(iii) amoLrnt pavable uncler Rule 6 of the Cenvat Credit Rules

- provided further that the provisior]s of this Section shall not appl]' to the sta!
apptication and appeals pending before anv appellate authority prior to the commencement of
the Finance (No.2) Act, 2014.

I

I

a
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ORDER IN APPEAL

The subject appeal no. LL9/BVR/2017 is filed by M/s BaijnathMelaram,

Plot No.13, Ship Breaking Yard, Alang (hereinafter referred to as 'the

appellant') against Order in Original No. 41lAClRURAL/BVR/RR/2016-17 dated

31.01,2017 (hereinafter referred to as'the impugned order') passed by the

Assistant Commlssioner, Central Excise, Rural Division Bhavnagar (hereinafter

referred to as'adjudicating authority').

2. The facts of the case in brief arethat the appellant were engaged in

breaking / dismantling of ships imported for breaking purpose at the Ship

Breaking Yard, Alang. They availed Cenvat credit on the inputs, capital goods

and inputs services used in or in relation to manufacture of their final products

as per Cenvat Credit Rules, 2004 (hereinafter referred to as'CCR-04')

3. An importer of a ship for breaking purpose flles a Bill of Entry in respect

of ship imported by him with the jurisdictional Customs Authority declaring

therein separately the quantities and values of (i) Fuel Oil, HSD Oil (M.G.O.),

Lub. Oil, (ii) other consumable articles like food, beverages, toiletries etc. and

(iii) the'Ship For Breaking Purpose' [excludin! the goods & materials separately

declared as mentioned at (i) & (ii) I and customs duty is accordingly assessed

thereon. As per Note 9 to Section XV of the Central Excise Tariff Act, 1985

(hereinafter CETA, 1985), the goods & material, except those covered under

Section XV (Ch.72 to B3), even though obtained by breaking up of ships are

considered as'non excisable goods'. As per the provisions of Rule 3 read with

Rule 2 of CCR-04, an importer of a ship (ship-breaking unit) is allowed to avail

Cenvat credlt of the Additional Customs Duty (CVD) paid only on the 'ship for

breaking purpose' out of the three items declared separately in the Bill of Entry

filed by them as mentioned hereinabove. As per above Chapter Note 9, the

goods and materials covered under Chapter -72 
to 83 obtained by process of

breaking up of a ship can only be considered as the'excisable goods'as defined

under Section 2 (d) of the Act as well as the 'final products' as defined under

Rule 2 (h) ofthe CCR-04.

3.1 During inquiry proceedings, it was found that the appellant had

availed Cenvat credit of the Additional Duty of Customs (CVD) paid on Fuel Oil,

M. G. O. (H.S.D. Oil) &Lub. Oil etc. contained in the ships imported by them for

breaking purpose. A statement of partner of the appellant firm was also

recorded wherein he stated that they had taken and utilized the Cenvat credit

of Rs.5,83,395/-, 85 o/o of total CVD paid on said items by them, relying upon

the order passed by High Court of Gujarat in the case of M/s Priya Holding (P)

Ltd.-2013 (2BB) ELT 347 (cuj).

^._,,LLL 9
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1

3.2 During investigation, the credit of Rs.5,83,395/- taken and utilized by v
the appellant was found wrong on the ground that the sard goods, viz. Fuel oil,
M. G. O. (H.S.D. Oil) &Lub. Oil etc., were not used in the process of
manufacture of their final excisable products by breaking of the said ships

anddirectly sold to open market therefore Uie same cannot be considered as

'input' as defined under Rure 2 (k) of the ccR. subsequently, the appellant had

also debited an amount of Rs.5,83,395/- on 30.06.2016

4. Accordingly, scN was issued to appeilant for recovery of inadmissibre

cenvat credit of Rs.5,83,395/- with interest under Rule 14 of ccR-04 read with
Section 114(4) and Section 11AA of the cEA, rg44 and appropriation of the
same against payment made by appellant under protest. The SCN also
proposed penal action against appeilant as weil as against paftner of appeilant.

5. The adjudicating authority vide impugned order confirmed the demand of
cenvat credit of Rs.5,83,395/- with interest and order for appropriation of the
amount of Rs.Rs.5,83,395/-, already paid by vacating the protest made by
appellant. He also imposed penalty of Rs.5,83,395/- under the provision of
Rule 15(2) of ccR-04 read with section 11AC of the Act and arso imposed
penalty of Rs.5,000/- on partner of the appellant.

6. Aggrieved with the impugned order, the appellant has filed present
appeal on the following grounds:

(i) The adjudicating authority has made a substantial error to examine the
meritorious and rand mark judgemen[ issued by the Hon. High court of
Gujarat, Ahmedabad in the case of M/s. pnva Holdin s (P) Ltd V/s, CC,

a ar fe t 201 28 T. G and issued the
subject olo without considering and discussing the written repry as wel
as various dictums cited by the appeilant. Based on the above decision

of court, the appellant had decided to avair cenvat credit on the c. v.
duty paid in respect of bunkers/fuer stored in the inside tanks of engine

room department being it is now considered as an integral part of the
vessels and assessed to duty with the vessel under the chapter

heading/sub-heading No. 89.08 of the CTA/CETA. Hence, the OIO is

liable to be discharged promptly to main judicial discipline.

(ii) The Hon, High court as stated above while delivering its final decision

in the case of M/s. priya Hordings pvt. Ltd has categoricaily herd that
the oil/fuer stored in the inside engine room tanks is attached with the
vessel's machineries and arso an integrated part of the vesser and

therefore to be crassified under crH 89.08 and assessed to customs
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duty accordingly. Therefore, the appellant has acted according to the

provision of the statute and also in terms of the above pronouncement

of the Hon. High Court of Gujarat and therefore no action against the

appellant is warranted. The department's proposal is therefore appears

against the law and subject SCN/OIO needs to be set aside promptly

simultaneously Cenvat credit so availed and subsequently reversed 
f,jy; r r j

be ordered to be credited back in our Cenvat credit accounts.

(iii) The Cenvat Credit paid on the quantity of balance fuel stored inside

tanks of engine room department of ship cannot be denied by the

department merely on the ground that the same is not being used as

an 'INPUT' in breaking activities of vessel and to produce excisable

goods. Once the Customs authority has assessed the additional duty of

Customs on the imported item/goods and the same has been paid as

evidenced by the Bill of Entry, the manufacturer usinq such inout is

eliqible to take Cenvat Credit of such duty assessed and oaid and can

also utilized the said credit and it is not o pen to the Excise authority

having jurisdiction over the manufacturer to deny such Cenvat credit on

the ground that such duty assessed and paid at the port of import was

not to be availed as Cenvat credit. They relied upon following case laws

in their above contention :

(a) Daniel Measurement Solutions P. Ltd v CCE-2014 (300) ELT 104

(b) Kerala State Electronic Corporation v CCE - 1996 (84) ELT 44:

(iv) It cannot be open to the Government of India to retain on the one hand,

the said portion of the CVD on the imported fuel/bunkers and

simultaneously to deny on the other hand the availment of Cenvat Credit

of such duty on the ground that the said quantity of bunker/fuel is not

being utilized anywhere to manufacture excisable final products of the

u nit.

(v) The allegation of suppression of facts of availment of CVD paid on the

fuel oil, HSD (MGO), Lub Oil is misconceived and totally untenable in law

and far from the truth because prior to taking Cenvat credit, they had

declared their clear intention on the body of the subject Bill of entry that

'they intend to avail Cenvat credit on the CV duty paid by them on the

vessel'. The appellant believes that it is the mistake of the departmental

officer who appears totally failed to detect such availment at the time of

scrutiny of monthly or periodical returns. Therefore, the vital element of

suppression of facts for applying extended period to recover said amount

of Cenvat credit is also not found present or justified in this case. Hence

the demand is time-barred as the same had been issued after normal

period of 1 year.

,1tl i t \__
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(vi) The department has made a palpable error to impose penalty on the'

appellant under Section 15 (2) of the CCR read with Section 11 AC of the '-
Act as the said Section is attracted only in a case where there is

contravention or transgression of any provisions of the CCR & Act where

there is vital element e.g. fraud, collusion, willful mis-statement and

suppression of facts are proved with documentary evidences by the

department. In the present case the impugned OIO has failed to specify

any provision of the CCR-04, the Rules and the Act which according to

the department the appellant has intentionally contravened. b

(vii) Accordingly, the appellant requested to set aside the impugned order and

directing the respondent authority to'allow re-credit of the amount of

cenvat credit and interest, already reversed/paid by them under protest

and also set-aside the penalty imposed on them.

7. The appellant arso fired Misc. Apprication for condonation of delay

in filing appeal on 04.0s.2017 on the grounds that on account of religious

ceremony /work behind the sad demise of beloved father of the appellant, they

could not file the present appear within 60 days from receipt of the impugned

order. They received the impugned order on o},o2.2oL7, time period of 60

days period expired on 09.04.2017 and they filed appeal on 04.05.20L7, hence

there was 22 to 23 days deray in firing appear and accordingry requested for

condonation of delay.

B. A personal hearing in the matter was held on 19.02.2018 which

was attended by Shri A, H. oza, an authorized representative of the appellant.

During P.H., he reiterated the grounds of appeals.

9. It is observed that the ground put forth by appellant for delay in

flling appeal seems to be genuine. Further, it is also observed that said delay

in filing appeal is only about 23 days, hence the power confirm under section

35(1), I hereby condone the delay in filing appeal by the appellant.

10. I find that the appellant no.1 has already paid entire amount of
disputed cenvat credit, hence no further deposit is required to be made by

them under Section 35F(i) of the Central Excise Act, 1944

11. I have carefully gone through the impugned order passed by the
adjudicating authority, the submissions made by the appeilant in the appeal

memorandum as well as submission made by the authorized representative at
the time of personal hearing. I find that the limited issues to be decided in the
appeal are (i) whether adjudicating authority has correctly held that the cenvat
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credit of Rs.5,83,395/-, availed on items such as Fuel Oil, High Speed Diesel Oil

(Marine Gas Oils) & Lub. Oil, contained in the ships imported by them for

breaking purpose was inadmissible to the appellant? (ii) Whether extended

period was invokable in the present case? and (iii) Whether penalty was

correctly imposed by adjudicating authority on appellant?
,-i-n-Jl

11.1 It is observed that Note 9 to Section XV (Base Metals and Articles

of Base Metal) of the Schedule 1 appended to the Central Excise Tariff Act,

1985 covers all the goods falling under Chapter 72 to Chapter 83 of the Act

ibid. Note 9 of Section XV explains that'in relation to the products of this

section, the process of obtaining goods and materials by breaking up of ships,

boats and other floating structure shall amount to manufacture'. Therefore, it

is undoubtedly cleared from the definition of Rule 2(h) of CCR-04 that for ship-

breaking, goods and materials obtained by process of braking of ship, boats or

other floating structure can only be considered as'excisable goods'. Rule 2(h)

of the Cenvat Credit Rules, 2004 defines that "'finished products' means

excisable goods manufactured or produced from input, or using input service."

Further, Rule 3 of the CCR-04 states that a manufacturer or producer of final

products or a provider of output service is allowed to take credit of duties of

excise paid on in input or input service and +eceived by the manufacturer for

use in, or in relation to, the manufacture of final product. Further, the as

defined under Rule 2(k) of CCR-04, 'input" means all goods used in the factory

by the manufacture of the final product but excludes any goods which have no

relationship whatsoever with the manufacture of a final product. From this

definition, it is clear that the item which is not used in the factory by

manufacture of final product cannot be considered as 'input' as defined under

Rule 2(k) of CCR-03 and as such Cenvat credit of duty, paid on such item, will

not be available to the assessee under Rule 3 of CCR-04 because it is not used

in or in relation to manufacture of final product.

:-]-,2 In the present case, it is observed that the appellant had imported

a ship M.V. 'AQUA STAR' and filed Bill of Entry for clearance thereof wherein

they separately declared description of goods as Fuel Oil, Marine Gas Oil (HSD),

Lubricating Oil (inside Engine Room Bunker) etc. and their quantity, value,

basic customs duty , additional duty of customs (CVD). In another page of Bill

of Entry, they had declared description of goods as M.V. 'AQUA STAR for

breaking'and also declared its value, basic customs duty, CVD etc. They had

pald total import duty of Rs.1,68,42,863/- which included import duty of

Rs.6,86,347/- paid against Fuel Oil, Marine Gas Oil (HSD), Lub. Oil etc. They

took cenvat credit of Rs.5,83,395/- i.e. 85% oftotal duty of Rs.6,86,347l- paid

against Fuel Oil, HSD, Lub. Oil etc. It is fulther observed that the appellant

after beaching the ship at their ship breaking plot, removed all the fuels & oils,
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b
first and sold out without storing the same in their premises. Therefore, it is

quite evident that the same were not at all used in the process of obtaining 
--

goods and materials by breaking up of ship. This fact had also been confirmed

by shri Bhupendra Meraram Agarwar in his statement dated 30,03,2016

wherein he, while answering question no. 5, stated that after the beaching of
the vessel at their plot, they get permission from the GMB for removal of fuels

& oils and other inflammable items and after removal of all the oil & fuels out of
the ship, they apply to GPCB for permission of the de-contamination of the ship

and after de-contamination they again applied to the GMB for cutting
permission. Hence, it is clear from the above facts that the Fuel oil, Marine

Gas oil etc. did not form part oF input eligible for availing cenvat credit, in term
of Rule 3 of the ccR-04, as the same were not used in or in reration to the
manufacture of finar product i.e. goods and materiar obtained by breaking of
ship. Further, the said items were covered under excrusion category of goods

as defined under Rule 3 of ccR-04 which had no relationship whatsoever with
the manufacture of a final product.

11.3 It is further observed that the appelant has praced reriance upon
the judgement of Hon'bre High court of Gujarat in the case of M/s priya Hording

-2013 (288)ELr 347 (Gui). I find the adjudicating authority has correcfly
observed that the said judgement is not appricabre to the present case as the
same is related to customs assessment which has no applicability in the cases

related to central excise. Further I find that present case is squarely covered

by the decision of Hon'bre Tribunar, wzB, Mumbai passed in the case of ccE,
Rajkot vs. saibaba ship Breaking corporation as reported at 2oo2 (140) ELT

135 (Tri-Mumbai) wherein the Tribunal has held that fuel oil and food stuff on

board ship are not inputs required directry or indirectry or in reration to
manufacture of scrap emerging from breakrng of ship as scrap can emerge
without these being present hence additionar customs duty paid on such fuer oir

and food stuff cannot be availed of as modvat credit under erstwhile Rule 57A

of Central Excise Act, 1944.

LL.4 The appellant has further argued that the assessment in their case

is still provisional, hence the demand and subsequent confirmation of cenvat

credit so availed on cV duty is untenabre. They reried upon the certain case

laws. In this regard, I find that the adjudicating authority has correcfly held

that the provisional assessment was with regard to Biil of Entry fired by the
appellant with the customs authority and has no implication on the excise.

Further, case laws cited by the appeilant have no implication in the present

case' 
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1i.5 In view of above discussion, I hold that the appellant is not

entitled for the cenvat credit of Rs.5,83,395/-, availed by them against Fuel oil,
Marine Gas Oil (HSD), Lub. Oil (Inside Engine Room Bunkers) etc.

IJ

L2. Regarding applicability of extended period, I flnd that the

adjudicating authority has held that the appellant had suppressed the facts

from the department that Fuel oil, Marine Gas oil (HSD), Lub oil etc. on which

cenvat credit were taken as inputs, were not used in or in relation to
manufacture of their final product. on the other hand, the appellant has

argued that they had declared in their Bill of Entry, filed at the time of import of

the ship before customs Authority, that they intended to avail cenvat credit on

the cV Duty paid by them on the vessel hence they prior to taking cenvat credit

declared their clear intention on the body of the subject Bill of Entry regarding

availment of credit. It is observed that monihly ER-1 returns, filed before the
jurisdiction central excise office, reflect only the figures of opening Balance,

cenvat credit Taken & utilized and closing Balance. Except filing of ER-1

return electronically, no other paper/document is required to be submitted by

an assessee to the jurisdictional central excise office. In the present case also,

the appellant had flled their monthly return electronically. Apart from this, no

other paper or document were given by them to excise authority. Hence on the

basis of monthly returns filed by the appellant it cannot be ascertained whether

the goods against which they had taken credit were used in the manufactured

of their final excisable products and further the cenvat credit were admissible to

them on such goods as per the provisions of the CCR-04 or otherwise. It is

only when investigation was carried out against the appellant, the facts of non

utilization of such goods, viz. Fuel Oit, HSD (M.G.O.) & Lub. Oil, in the

manufacture of their finished excisable goods had been come to the notice of

the department. Hence, I find that the adjudicating authority has correctly held

that the element of suppression of fact in the present case is available to invoke

extended period of limitation. In view of the above, I hold that demand is

correctly confirmed by adjudicating authority under section 11A(4) of the

Central Excise Act, L944 by invoking extended period of five years.

13. Regarding imposition of penalty under Rule 15(2) of CCR_04 read

with section 11AC of the central Excise Act, L944, it is observed that the

charge of wrong availment of cenvat credit has already been proved and

further the element of suppression of facts are clearly available in the present

case, hence, the adjudicating authority has correctly imposed penalty equal to
demand of Cenvat credit of Rs.5,83,395/-. Accordingly, I upheld the penalty

imposed on appellant.

i. l(
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L4. In view of the foregoing discussion and findings, I uphold the
impugned order and dismiss the appeal file! by M/s Baijnath Melaram, Ship ;
Breaking Yard, Alang.

15. The appeal filed by the appellant stand disposed of in above terms.

Sr"lt*y!,;.r,*
(Sunil Kumar Singh)

Com missioner (Appeals)/
Commissioner,

CGST & Central Excise,
Gandhinagar

Bv Reod. Post AD
F. No, : V2l119 /BVR/2017

To,

M/s Baijnath Melaram,
Plot No.13,
Ship Breaking Yard,
Alang

Date:15.03.2018

Copy to:
(1) The Chief Commissioner, CGST & Central Excise, Ahmedabad.

I31 The Commissioner (Appeats), CGST & Centrat Excise, Rajkot
!i] the Commissioner, CGST & Central Excise, Bhavnagar(4) The Assistant commissioner, 

_CGST 
& c. Ex., Rurar 6irision, Bhavnagar(5) The Assistant Commissioner (Systems), CGST, Rajkot.

I91 Il"--Slq"r,n!"ndent, CGST &'Centrat excise nn_rr j sBy Atans.
U) PA to Commissioner of CGST & Central Excise, Gandhinagarl(8) Guard file.

Page 8 of 8


