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Passed by Shri Sunil Kumar Singh, Commissioner, CGET & Central Excise,
Gandhinagar.

HOHEAT e et (O I F-retite Jorsd FY OF A% MR WY §
e Brrd-totwons 15 6 FAEM A jere tt AT FAE FAT BE M, ST T U5 A9
0T KU IO AEE, TR, & Fed e sy f widesldy 3R 4F
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In pursuance to Board's Notification No, 206/2017-CEx.(NT) dated 1710217 read
with Board's Order MNo. 05/2017-5T7 dated 16112007, Shri Sunil RKumar  Singh.
Commussioner, CG3T & Central Exciae, Gandhinagar, has been appointed as Appellate
Autharity for the purposge of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section B3 of the Finance Act, 1994

L H9Y FIGE AGET HF) IGE HESw MRS, S 3‘141-1 AFE FARL, TR | AT
| aivenE, wERE | ZA IR ar A s A
Arising out of above mentioned 10  issued n Additmnni;.]m’n'f.-'[lr*put;.'.f.ﬂmsiﬂmm
Commissioner, Central Excise [ Sernfce Tax, Rajkot / Jﬂmna:gar I Gandhidham/ Bhevnagar

g Flrawat & SRS F A U O/ Name & Address of the Appellants & Respondent
' M/s Baijnath Melaram, 302 "Sarthik", Near Atabhal Chowk Bhavnagar 364 002

=y FwdE) # =ims @ ool PeiRtes o A g ol (o ofterer & g
mmmﬂﬁ‘mhf

i. person agerieved by this Drder-in-Appeal may file an appeal to the appropriate authority
in the fellowing way.

Y Marﬁn,#ﬁﬁwgmagﬁ wﬂmmmﬂm;ﬂmﬁmmaqﬂm.#ﬁﬂwmw
wfofder 1044 @1 o 3SH & FoA e TAee @OEER, 19 B URT BE & e
et s & & st By

Appeal to Customs, Excise & Service Tax EE]F‘]:‘L'IJ'P Tribunal under Section 358 of CEA, 1944
{ Under Section 86 of the Financoe Act, 1994 an appeal lies to:

i wier earee § wefeud @l et e oes SR ImEA aEE TE e s
st #r iy dis, 45 =i 7 2. W & TR, 55 e, @ o s urfee o
The special bench of Customs, Excise & Service Tax Appellate Trbunal of West Block Na. 2,
R.K. Puram, New Delhi i all seatiers relating to classification and valuation.

(il T OREE 1) & T 70 AT F HeEr o Rl wi e o, R 3ed IEE v

: dEE WO S fae) & offas odg af | e aw Wmm
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'55 LE'H.' Wiest n:g:nnm beench of Luul-:*.-malhr_-.m e e Service Tax Appellate Tribunal (CESTAT) at,

ioor, Bhatmali Bhawan, Asarwa Ahmednbad-J80016 in case of appeals ofher 1l 5
mentioned in para- |l above Ppe sther thin as
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A revision application lies (o %L::r_ Under Secretary, 1o the Government of India, Hevision
.ﬂlpﬂ!:écanun mit, Ministry of Fimance, Department of Revenue, 4ih Floor, Jeevan Dee
Building, Parligment Street, New Delhi- 110001, under Section JSEE of the CEA 1944 |
respect of the following case, governed Ty firs! proviso to sub-section (1] of Section-A50 ibid:

afe A & Al AeEm & A A, F7 A R A S R S 8 s TE & SHIEe
& 2= @ TR S et fine TR o R AE @ qEY WE TE aoeEe & eloe, o Tl
wﬂwm#m*ﬁwﬁm.ﬁiﬂrmﬁm ¥E[ AF A AW & aEa
¥+ "l

In case of any loss of goods, where the loss oecurs i transt from & factory to a warchouse or

to another faciory or Trom one warchouse to another during the course of processing of the
poods in 8 warehouse or in storage whether in a {actory or i o warchouse

WE & @y B I o 8 W e e i oAe & R & wed A W N T
e 3 oFE & o (i) & F R, S WA & @ Rl g @ a9 e e @ oo )
/

In case of rebate of duty of excme on goods cxported o any couniry or Wermiory autside India
of on excisable materia] used 1 the manufucture of the goods which are exported to an}
country or territory outswde India

uﬁmaﬁwﬂmﬁmﬁﬂtmaﬂ:m.ﬂqmmm#miﬁmﬁﬁﬁmmh;
In case of goods exported outside India export to Nepal or Btiutan, without pavment of duty

efias T & IR o & saw & B @ sf e gw vl e ged e
ﬁmﬂtmmﬂﬂﬂﬁﬁﬂEﬂa‘rmﬁm}éﬂmrﬂﬂﬁm e 29,
1998 #r €y 109 & gaw Ao & o A s oT W @E F e e aw B

Credit of any duty allowed to e utilized towards pavment of excise duty on final products
under the provisions of this Act or the Hules made there under such order i3 ﬁle - the

Egﬂjﬁggi-unrr [Appeals) on or after, the date appointed under . 104 of the a.2]

TEE adEw @ 2 oW uw mEEW EAS A & § I Irmee s (A TR,
2001, & B 0 & ¥aag At ¢ o oatw & wiver & 3 W & Nada & s i |
ﬂﬂmmﬁtma&mhrammlﬁa’ruﬁmmﬂmmu I
mym.t #1 o 35-EE & Apa P s & ol & oame F A m
TR-6 #T Wi #@eew &1 FE wige)

The above application shall be made in duphicate in Form No. EA-B as specified under Rule, @
ol Central Excise [Appeals) Rules, 2000 within 3 monpths from the date on which the order
sought to be appes ii.%mnr.t 1% communicated ﬁﬂ:{‘l shall be accompanied by lE-n:: -a.gnémauh
nf_'rﬁ{- Q10 and Order-in-Appeal, It should also accompanied by a _:'n?_v of TH- Han
evidenring payment of prescribed fee as prescribed under Secnon 35-EE ol CEA, 1944, under

Major Head of Account.

GAiET FEE & Ay ReatatEs R ges £ sl & s aige
iﬁﬂmmwmnﬂmiﬂm#ﬁmmzm--ﬂgﬂﬁmﬁm Fr v o s
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The revision application shall be accomparied by a fee of Rs. 200/- where the amount
mulvcddnt upees One Lac or less and Ry, 1000/~ where the amount invelved s more than

af2 =@ amEw A &3 AF A & FEEw § A uEE He Wty & TR 4eR W OHIEE, SE
s PR ST URA) sW ava & e Ev of 1 fRer off e # s & fv ouffeefd e
saftsrr | tE wiw @ & ® T yaes W @Er b o)/ In case, if the order

covers various numbers of nrﬂ:r- in Original, fee for each .10, should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Taibunal or
the one application 1o the Central Govi As the case may be, 15 filled to avoid scriptoria work i
excising Bs 1 lakh fee of Rs: 100 - for each.

murmiiaa e witiferasn, 1975, & Hewgd-l & oY TH BpEE a6
ﬂﬁﬂﬁﬁﬁﬂﬁ.&ﬂgﬂmﬂﬁﬁﬁﬂhm la'qﬁ

One copy of application or .10, as the case may be, and the order of the fldjudimﬂn
authority shall ear gfﬂun fee EtELE'tpu K= 6.50 a% prescribed under Schedule-1 0 terms o
the Court Fee Act, 1975, as amended.

W o, U 3T e vd fae i st (i A Poened, 1982 & aig
TR Wen FAUA AE 31 AERTEA ST ad e § I8 o GO eta S @ B
Attention is also mq'tesfl’r to the rules covering these and ulht'ﬁﬂ"lﬂtrtl. H1a511rr5 cantained in the
Customs, Excise an rvice Appellate Tnbunal (Procedure] Rules, 1982

Foa i ot & sie ofes st @ e oo, BEE N adeoR gEwE § v
siframelf Pramrefra d98ET www checgovin & 2@ s R 0/

For the elaborate, detailed ruul latest provisions relating to fling of appeal to the higher
appellate authority, the appellant may reler o the Departmental webBsite www cbecgov in
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The appeal w the Appellate Tribunal shall be lled II'I l.1Li.|.|.Irl|1ﬂlr‘.:1r ||1- [urln EA-3 [ an

prescri gnder Rule § of Central Excise [Appeal) lf 1 an Hh Emmﬁﬁ["ﬁ“ il
al one which at least should he ||.r|:|:rm|:|arucd : [
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, 1o the Appelilate
Tnhu#arr'%hni be filed in t|1.t Wl utlﬂni ate in Form S, T as prescribed under Rule 9(1) of 1he
Service Tax HulleI 1904, and Shall be nccompanied Eﬂ. a copy of the order appeale: u 1iTIA1
fone of which shall be certsfied copyv) and  should he ﬂrJer sanied by A lees of Hs /
Er:n: th 1: ﬂmuutﬂ of service tax & nterest demanded nalty levied of Hs. 3 Lakhs 1.rr loss,
E the amount of service lax & intecest demanded & penalty levied s more
than ﬁw 1a!-:hu ut not exceeding Ra. Fifty Lakhs, Rs 10,000/ - where the amount of servioe
nierest anided &]j:rrmill. levied] s more than fifty Lﬂhhs rupees, in the form of
:maseJ bank #mr in favour of the ru-:amrml Registrar of the bench of nominated Public
Sector Hank of the place l..-. BT r.!J|1 wneh of SGHnEl % a:luat:d [ Application mide for
grant of stay shall be accompanied by o fee of Fe

fam s, 1994 & uro 86 & Iremoyt (2) v (24) F WAew @ & oY e, A
A, 1994, & Tas 9i2) v7 92A) & ara BofE o3 1.7 & & & 8% a3 3uk W
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The appeal under suly section 1:3] prved [2A) of the section 86 the Fimance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 92A) of the Service Tax Rules, e84 and
shall be accompanied by a capy of order of Commissioner Central Excise or Com nissimer,
Central Excise (Appeals| {one of which shall be a certified copy) and copy of the order passe i

bv the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Triboral
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1544 w]'ul: 15 also mede apphcable 1o Service Tax under Section 83 of the Finance Act, 15994,
an appeal aghinst this order shall lie belore the Tribunal on payment of 100 of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
%—:upmc provided the amount ol pre-deposit pavable would be subpect o a ceiling of Rs 10
rores,
Under Central Excise amnd Service Tax, “Duty Demanded™ shall include ;

1] amount determined under Section 11 D,
i) amount of erronecus Cenvat Credit taken;
i1} amount payvable under Bule 6 of the Cenvat Credit Bules

rovided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any pppellate authoriiy prior 1o the commencement of
the Finance (No. 1!"35: 5(1‘



ORDER IN APPEAL Rt

The subject appeal no. 119/BVR/2017 is filed by M/s BaijnathMelaram,
Plot MNo.13, Ship Breaking Yard, Alang (hereinafter referred to as 'the
appellant’) against Order in Original No. 41/AC/RURAL/BVR/RR/2016-17 dated
31.01.2017 (hereinafter referred to as 'the impugned order’) passed by the
Assistant Commissioner, Central Excise, Rural Division Bhavnagar (hereinafter
referred to as ‘adjudicating authority').

2. The facts of the case in brief arethat the appellant were engaged In
breaking / dismantling of ships imported for breaking purpose at the Ship
Breaking Yard, Alang. They availed Cenvat credit on the inputs, capital goods
and inputs services used in or in relation to manufacture of their final products
as per Cenvat Credit Rules, 2004 (hereinafter referred to as 'CCR-04")

3. An importer of a ship for breaking purpose files a Bill of Entry in respect
of ship imported by him with the jurisdictional Customs Authority declaring
therein separately the guantities and values of (i) Fuel Oil, HSD Ol (M.G.0.),
Lub. Oil, (ii) other consumable articles like food, beverages, toiletries etc. and
(iii} the 'Ship For Breaking Purpose’ [excludlné the goods & materials separately
declared as mentioned at (i) & (ii) ] and customs duty is accordingly assessed
thereon. As per Note 9 to Section XV of the Central Excise Tariff Act, 1985
(hereinafter CETA, 1985), the goods & material, except those covered under
Section XV (Ch.72 to 83), even though obtained by breaking up of ships are
considered as ‘non excisable goods’. As per the provisions of Rule 3 read with
Rule 2 of CCR-04, an importer of a ship (ship-breaking unit) is allowed to avail
Cenvat credit of the Additional Customs Duty (CVD) paid only on the ‘ship for
breaking purpose’ out of the three items declared separately in the Bill of Entry
filed by them as mentioned hereinabove, As per above Chapter Note 9, the
goeds and materials covered under Chapter 72 to 83 obtained by process of
breaking up of a ship can only be considered as the 'excisable goods’ as defined
under Section 2 (d) of the Act as well as the 'final products’ as defined under
Rule 2 (h) of the CCR-04.

3.1 During inguiry proceedings, it was found that the appeliant had
availed Cenvat credit of the Additional Duty of Customs (CVD) paid on Fuel Qil,
M. G. O. (H.S,D. Oil) &Lub. Oil etc. contained in the ships imported by them for
breaking purpose. A statement of partner of the appellant firm was also
recorded wherein he stated that they had taken and utilized the Cenvat credit
of Rs.5,83,395/-, 85 % of total CVD paid on said items by them, relying upon
the order passed by High Court of Gujarat in the case of M/s Priya Holding (P)

Ltd.-2013 (288) ELT 347 (Guj).
Page 1 of B
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3.2 During investigation, the credit of Rs.5,83,395/- taken and utilized by
the appellant was found wrong on the ground that the said goods, viz. Fuel Oil,
M. G. 0. (H.5.D. Oil) &Lub. Oil etc,, were not used in the process of
manufacture of their final excisable products by breaking of the said ships
anddirectly sold to open market therefore tFLE same cannot be considered as
'input’ as defined under Rule 2 (k) of the CCR. Subsequently, the appellant had
also debited an amount of Rs.5,83,395/- on 30.06.2016

4. Accordingly, SCN was issued to appellant for recovery of inadmissible
Cenvat Credit of Rs.5,83,395/- with interest under Rule 14 of CCR-04 read with
Section 11A(4) and Section 11AA of the CEA, 1944 and appropriation of the
same against payment made by appellant under pratest. The SCN also
proposed penal action against appellant as well as against partner of appellant.

+*

¥ The adjudicating authority vide impugned order confirmed the demand of
Cenvat Credit of Rs.5,83,395/- with interest and order far appropriation of the
amount of Rs.Rs.5,83,395/-, already paid by vacating the protest made by
appellant. He also imposed penalty of Rs.5,83,395/- under the provision of
Rule 15(2) of CCR-04 read with Section 11AC of the Act and also imposed
penalty of Rs.5,000/- on partner of the appellant.

6. Aggrieved with the impugned order, the appellant has filed present
appeal on the following grounds:

(I} The adjudicating autharity has made a substantial errar to examine the
meritorious and land mark judgement issued by the Han, High Court of

Gujarat, Ahmedabad in the case of M/s. Priva Holdings (P} Ltd V/s. CC,
(P) _Jarmnagar referred at 2013 (288) ELT-347 (Guj) and issued the

subject OIO without considering and discussing the written reply as well
as varlous dictums cited by the appellant. Based on the above decision
of Court, the appeliant had decided to avail Cenvat credit on the C, V.,
duty paid in respect of bunkers/fuel stored in the inside tanks of engine
room department being it is now considered as an integral part of the
vessels and assessed to duty with the vessel under the chapter
heading/sub-heading No. 85.08 of the CTA/CETA. Hence, the QIO is
liable to be discharged promptly ta main judicial discipline,

(i} The Hon. High Court as stated above while delivering its final decision
In the case of M/s. Priya Holdings Pvt. Ltd has categorically held that
the oil/fuel stored In the inside engine room tanks is attached with the
vessel's machineries and also an integrated part of the vessel and
therefore to be classified under CTH 89.08 and assessed to Customs

Page 2 of B



(ili}

(iv)

(v)

duty accordingly. Therefore, the appellant has acted according to the
provision of the statute and also in terms of the above pronouncement
of the Hon. High Court of Gujarat and therefore no action against the
appellant Is warranted. The departmant's proposal is therefore appears
against the law and subject SCN/OIO needs to be set aside promptly
simultaneously Cenvat credit so availed and subsequently reversed may,

o e A s

be ordered to be credited back in our Cenvat credit accounts.

The Cenvat Credit paid on the quantity of balance fuel stored inside
tanks of engine room department of ship cannot be denied by the
department merely on the ground that the same is not being used as
an 'INPUT' in breaking activities of vessel and to produce excisable
goods. Once the Customs authority has assessed the additional duty of
Customs on the imported item/goods and the same has been paid as
evidenced by the Bill of Entry, m_e__m_i_nyfam.u'g: using such input |s
eligible to take Cenvat Credit of such duty assessed and paid and can
also utilized the said credit and it is not open to the Excise authority

having jurisdiction over the manufacturer to deny such Cenvat credit on
the ground that such duty assessed and paid at the port of import was
not to be availed as Cenvat credit. They relied upon following case laws
in their above contention;

(a) Daniel Measurement Solutions P. Ltd v CCE-2014 (300) ELT 104

(b} Kerala State Electronic Corpaoration v CCE - 1596 (84) ELT 44,

It cannot be open to the Government of India to retain on the one hand,
the said portion of the CVD on the imported fuel/bunkers and
simultaneously to deny on the other hand the avallment of Cenvat Credit
of such duty on the ground that the said quantity of bunker/fuel is not
being utilized anywhere to manufacture excisable final products of the

unit.

The allegation of suppression of facts of availment of CVD paid on the
fuel oil, HSD (MGO), Lub Cil is misconceived and totally untenable in law
and far from the truth because prior to taking Cenvat credit, they had
declared their clear intention on the body of the subject Bill of entry that
‘they intend to avall Cenvat credit on the CV duty paid by them on the
vessel’, The appellant belleves that it is the mistake of the departmental
officer who appears totally failed to detect such availment at the time of
scrutiny of monthly or periodical returns. Therefore, the vital element of
suppression of facts for applying extended period to recover said amount
of Cenvat credit is also not found present or justified in this case. Hence

the demand is time-barred as the same had been issued after normal
period of 1 year.

Page 3 of B



(vi) The department has made a palpable error to impose penalty on the
appellant under Section 15 (2) of the CCR read with Section 11 AC of the =
Act as the said Section is attracted only in a case where there s
contravention or transgression of any provisions of the CCR & Act where
there is vital element e.q. fraud, collusion, willful mis-statement and
suppression of facts are proved with documentary evidences by the
department. In the present case the impugned OIO has failed to specify
any provision of the CCR-04, the Rules and the Act which according to
the department the appellant has intentionally contravened. b

(vii) Accordingly, the appellant requested to set aside the impugned order and
directing the respondent authority to “allow re-credit of the amount of
cenvat credit and interest, already reversed/paid by them under protest
and also set-aside the penalty imposed on them.

7. The appellant also filed Misc. Application for condonation of delay
In filing appeal on 04.05.2017 on the grounds that on account of religious
ceremony /work behind the sad demise of beloved father of the appellant, they
could not file the present appeal within 60 days from receipt of the impugned
QOrder. They received the impugned order on 08.02.2017, time period of 60
gays period expired on 09.04.2017 and they filed appeal on 04.05.2017, hence
there was 22 to 23 days delay in filing appeal and accordingly requested for
condanation of delay. ’

8. A personal hearing in the matter was held on 19.02.2018 which
was attended by Shri A, H. Oza, an authorized representative of the appellant.
During P.H., he reiterated the grounds of appeals.

9. It Is observed that the ground put forth by appellant for delay in
filing appeal seems to be genuine. Further, it is also observed that said delay
in filing appeal is only about 23 days, hence the power confirm under Section
35(1), I hereby condone the delay in filing appeal by the appellant.

10. I find that the appellant no.1 has already paid entire amount of
disputed Cenvat credit, hence no further deposit is required to be made by
them under Section 35F(i) of the Central Excise Act, 1944

11, I have carefully gone through the impugned order passed by the
adjudicating authority, the submissions made by the appellant in the appeal
memorandum as well as submission made by the authorized representative at
the time of personal hearing. I find that the limited issues to be decided in the
appeal are (i) Whether adjudicating authority has carrectly held that the Cenvat

dir. = Page 4 of 8



credit of Rs.5,83,395/-, availed on items such as Fuel Qil, High Speed Diesel Oil
(Marine Gas Oils) & Lub. Oil, contained in the ships imported by them for
breaking purpose was inadmissible to the appellant? (i) Whether extended
period was invokable in the present case? and (lii) Whether penalty was
correctly imposed by adjudicating authority on appellant?

111 It Is observed that Note 9 to Section XV (Base Metals and Articles
of Base Metal) of the Schedule 1 appended to the Central Excise Tanff Act,
1985 covers all the goods falling under Chapter 72 to Chapter B3 of the Act
ibid. Note 9 of Section XV explains that 'in relation to the products of this
section, the process of obtaining goods and materials by breaking up of ships,
boats and other floating structure shall amount to manufacture’. Therefore, it
Is undoubtedly cleared from the definition of Rule 2(h) of CCR-04 that for ship-
breaking, goods and materials obtained by process of braking of ship, boats or
other floating structure can only be considered as 'excisable goods’. Rule 2(h)
of the Cenvat Credit Rules, 2004 defines that ™finished products’ means
excisable goods manufactured or produced from input, or using input service.”
Further, Rule 3 of the CCR-04 states that a manufacturer or producer of final
products or a provider of output service is allowed to take credit of duties of
excise paid on in input or input service and received by the manufacturer for
use In, or in relation to, the manufacture of final product. Further, the as
defined under Rule 2(k) of CCR-04, "input” means all goods used in the factory
by the manufacture of the final product but excludes any goods which have no
relationship whatsoever with the manufacture of a final product. From this
definition, it is clear that the item which is not used in the factory by
manufacture of final product cannot be considered as ‘input’ as defined under
Rule 2(k) of CCR-03 and as such Cenvat credit of duty, paid on such item, will
not be avallable to the assessee under Rule 3 of CCR-04 because it is not used

in or in relation to manufacture of final product.

11.2 In the present case, it is Dhﬁerl.rl;d that the appellant had imported
a ship M.V, "AQUA STAR’ and filed Bill of Entry for clearance thereof wherein
they separately declared description of goods as Fuel Qil, Marine Gas Qil (HSD),
Lubricating Oil (inside Engine Room Bunker) etc. and their quantity, value,
basic customs duty , additional duty of customs (CVD). In anocther page of Bill
of Entry, they had declared description of goods as M.V, "AQUA STAR for
breaking’ and also declared its value, basic customs duty, CVD etc. They had
paid total import duty of Rs.1,68,42,863/- which included import duty of
Rs.6,86,347/- paid against Fuel Qil, Marine Gas Qil (HSD), Lub. Qil etc. They
took cenvat credit of Rs.5,83,395/- i.e. B5% of total duty of Rs.6,86,347/- paid
against Fuel Qil, HSD, Lub. Oil etc. It is further observed that the appeliant
after beaching the ship at their ship breaking plot, removed all the fuels & oils,
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first and sold out without storing the same in their premises. Therefore, It is
quite evident that the same were not at all used in the process of obtaining
goods and materials by breaking up of ship. This fact had also been confirmed
by 5Shri Bhupendra Melaram Agarwal In his statement dated 30.03.2016
wherein he, while answering question no. 5, stated that after the beaching of
the vessel at their plot, they get permission from the GMB for removal of fuels
B oils and other inflammable items and after removal of all the oil & fuels aut of
the ship, they apply to GPCB for permission of the de-contamination of the ship
and after de-contamination they again applied to the GMB for cutting
permission. Hence, it is clear from the above facts that the Fuel Qil, Marine
Gas Qil etc. did not form part of input eligible for availing cenvat credit, in term
of Rule 3 of the CCR-04, as the same were not used In or in relation to the
manufacture of final product i.e. goods and material obtained by breaking of
ship. Further, the said items were covered under exclusion category of goods
as defined under Rule 3 of CCR-04 which had no relationship whatsoever with
the manufacture of a final product,

11.3 It is further observed that the appellant has placed reliance upon
the judgement of Hon'ble High Court of Gujarat in the case of M/s Priya Holding
-2013 (288)ELT 347 (Guj). ! find the adjudicating authority has correctly
observed that the said judgement is not applicable to the present case as the
same is related to customs assessment which has no applicability in the cases
related to central excise. Further I find that present case is squarely covered
by the decision of Hon'ble Tribunal, WZB, Mumbai passed in the case of CCE,
Rajkot vs, Saibaba Ship Breaking Corporation as reported at 2002 (140) ELT
135 (Tri-Mumbai) wherein the Tribunal has held that fuel oil and food stuff on
board ship are not Inputs required directly or indirectly or in relation to
manufacture of scrap emerging from breakng of ship as sCcrap can emerge
without these being present hence additional customs duty paid on such fuel oil
and food stuff cannot be availed of as modvat credit under erstwhile Rule 57A
of Central Excise Act, 1944,

11.4 The appellant has further argued that the assessment in their case
Is still provisional, hence the demand and subsequent confirmation of cenvat
credit so availed on CV duty is untenable, They relled upon the certain case
laws. In this regard, I find that the adjudicating authority has correctly held
that the provisional assessment was with regard to Bill of Entry filed by the
appellant with the customs authority and has no implication on the excise.
Further, case laws cited by the appellant have no Implication in the present
case,

L I.
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11.5 In view of above discussion, 1 hold that the appellant is not
entitled for the cenvat credit of Rs.5,83,395/-, availed by them against Fuel Ofl,
Marine Gas Oil (HSD), Lub. Qil (Inside Engine Room Bunkers) etc.

X =
o T o

12. Regarding applicability of extended period, I find that the
adjudicating authority has held that the appellant had suppressed the facts
from the department that Fuel Qil, Marine Gas Qil {HSD), Lub Qil etc. on which
Cenvat credit were taken as inputs, were not used in or in relation to
manufacture of their final product. On the other hand, the appellant has
argued that they had declared in their Bill of Entry, filed at the time of import of
the ship before Customs Authority, that they intended to avail Cenvat credit on
the CV Duty paid by them on the vessel hence they prior to taking cenvat credit
declared their clear intention on the body of the subject Bill of Entry regarding
availment of credit. It is observed that monthly ER-1 returns, filed before the
Jurisdiction central excise office, reflect only the figures of Opening Balance,
Cenvat Credit Taken & Utilized and Closing Balance, Except filing of ER-1
return electronically, no other paper/document Is required to be submitted by
an assessee to the jurisdictional central excise office. In the present case also,
the appellant had filed their monthly return electronically, Apart from this, no
other paper or document were given by them to excise authority. Hence on the
basis of monthly returns filed by the appellant it cannot be ascertained whether
the goods against which they had taken credit were used in the manufactured
of their final excisable products and further the cenvat credit were admissible to
them on such goods as per the provisions of the CCR-04 or otherwise. It is
only when investigation was carried out against the appellant, the facts of non
utilization of such goods, viz. Fuel Qil, HSD (M.G.0.) & Lub. Oil, in the
manufacture of their finished excisable goods had been come to the notice of
the department. Hence, I find that the adjudicating authority has correctly held
that the element of suppression of fact in the present case is available to invoke
extended period of limitation. In view of the above, 1 hold that demand is
correctly confirmed by adjudicating authority under Section 11A(4) of the
Central Excise Act, 1944 by invoking extended period of five years.

13. Regarding imposition of penaity under Rule 15(2) of CCR-04 read
with Section 11AC of the Central Excise Act, 1944, it is observed that the
charge of wrong availment of Cenvat credit has already been proved and
further the element of suppression of facts are clearly available in the present
case, hence, the adjudicating authority has correctly imposed penalty equal to
demand of Cenvat credit of Rs.5,83,395/-, Accordingly, I upheld the penaity
imposed on appellant.
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14, In view of the foregoing discussion and findings, 1 uphold the
impugned order and dismiss the appeal filed by M/s Baijnath Melaram, Ship
Breaking Yard, Alang.

15 The appeal filed by the appellant stand disposed of in above terms,
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