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3
:: ORDER IN APPEAL ::

Mis. Madhu Silica Pvi. Ltd., DU-IV, Plot No. 147, Varte], Bhavnagar
(hereinafter referred to as "Appellant”) filed appeal against Order-In-Original No.
85/ Excise/Demand/2016-17 dated 31.03.2017 (hereinafter referred (o as ‘the
impugned order’) passed by the Assistant Commissioner, Central Excise, City
Division, Bhavnagar (hereinafter referred o as 'the lower adjudicating authority’)

2 The brief facts of the case are that the audit of records of Appellant by
CERA for the period from March, 2014 to February, 2015 revealed that the
Appellant had used Angles, M.5. Beams, M5 Plates / Stainless Steel plate / HR
Plates / Channels etc treating items as capital goods which appeared to have
been used for Civil construction purposes or repairs and taken Cenvat credit of
Rs. 15,12.72%/- as Capital goods in contravention of provisions of Rule 2 of the
Cenval Credit Rules, 2004 (hersinafler referred fo as "the Rules™) as the
disputed goods on which Cenvat credit has been availed and are falling under
Chapter 72 and 73 Central Excise Tariff Act, 1985 are not specified as and
capital goods in terms of Rule 2{a) of the Rules. It was also alleged that as per
Rule 2{a){A)(ii) of the Rules components, spares and accessories of the goods
specified would gqualify as capital goods only if the components, spares and
accessories fell under Chapter 82, 84, 85, 90 of the Central Excise Tariff Act,
1885 and as per Explanation = Il to Rule 2(k) of the Rules Cement, angles,
channels, CTD or TMT and other items if used for construction of factory shed,
building or laying of foundation or making of structures for support of capital
goods. then it would not be eligible for Cenvat Credit. Show Cause Notice No.
VIM5-20/Audit-IIVSCN/2015-16 dated 23.12.2015 was issued to Appellant
demanding Central Excise duty under Section 11A of the Central Excise Act,
1844 (hereinafter referred fo as "the Act”) read with Rule 14 of the Rules and
interest under Section 11AA of the Act and proposing penalty under Rule 15(2)
of the Rules read with Section 11AC of the Act on the ground that the appellant
has wrongly availing Cenvat credit on ineligible items. The lower adjudicating
authority, vide the impugned orders, confirmed demand of Rs. 15.12,729/- along
with interest and also imposed penalty of Rs. 1512729/ under Rule 15(2) the
Rules read with Section11AC of the Act.

3 Being aggrieved with the impugned order, the appellant preferred the
present appeal, infer ala, contending that the Explanation = |l of Rule 2{k) of
the Rules was not existing during the disputed penod of March, 2014 to
February, 2015 and hence, the lower adjudicating authority has not examined
Rule 2(k) of the Rules properly; that the appellant had explained to the Audit

Page Ma, 3ol 23



Appeal Mo "|".E|'IE1.I'E'I.|"FI.’EI;II? i

-

4
officers that all the disputed items were used or utilized as spares or accessones

of capital goods by submitted Cerificate of Chartered Engineer dated
16.03.2015 but the same has not been considered; that component, spares and
accessores of any chapter, including items falling under chapter 72 of the
Central Excise Tanff Act, 1985 are eligible for Cenvat credit as per Rule
2(a)(A)(iii) of the Rules, that the case laws of M/s. Nava Bharat Ferro Alloys Ltd,
reported as 2004 (174) ELT 375 and M/s. Vandana Global Ltd, reported as 2010
(253) ELT 440 (Tri-LB) are not applicable and in support of their case cited the
following case laws -

{1}  Singhal Enterprise P. Ltd. reported as 2016(341)ELT(372)(Tri-Del.)

“Cenvar credit - Inpur credit - Eligibiliny - Welding elecirodes used
in mamufacture of capital goods - HELD © [ssue no longer res
infegra - Welding elecirodes held as covered wnder definition of
Iapuat " i Cenvar Credit Rufes, 2004 and Cenvat credir allowed as
per several decisions of Tribinal and High Courts, such as,
decision in case of Hindustan Zinc Led 2008 (228 ELT. 317
iRaj if - Following ratlo of said decisions, Cemvar credit
admissible on duty paid welding electrodes - Rule 2ik) of Cenvat
Credit Rules, 2004 fpara 12}

Cenval credit of capital goods - Structural steel ftems, such as MS
Angles, channels. TMT Bar, erc.. used in fubrication of support
structures for various capital goods - Eligibility - HELD : Applving
‘Lser Test” evolved by Apex Cowrt in case of Jawahar Mills Led
(20018 (1320 E LT 3 (5.C)] for classifving goods as capital goods,
impugned structural steed items wsed mecessarily o support and
Jacifitate functioming of variows capital govds such as. kiln,
convevor system furnace, efc., entitled to credit admissible wrder
Rule 37¢ of erstwhile Central Excise Rules. 1944 - Smooth
Sunctioning of machines mot possible withow such structural items,
therefore, said struciural items can be considered as parts and
components of relevant machines - Since definition of ‘Capital
goods " under Rule Xal of Cenmvat Credit Rules, 2004 includes
compones, spares and accessories of capiral goods, impugned
items fall within the ambit of ‘capital goods ' contemplated wunder
Rule 2va) ibid - Cenvat credit admissible on impugned itemy -
Rules 3 and 4 of Cenvar Credit Rules, 2004, fpara 15] 3 ﬁ*ﬂ-.r;i -
(i) Saraswati Sugar Mills reported as  2011(270) ELT 465 (5C)

“lron and Sieel structures - Caplive consumption - Exemption
under Noiuification No. 6795-CE - Iron & Steel siructures
mntifactired and wsed captively in factory for instaliation of sugar
manufacturing plami - Exemption denicd as sirwctures fell under
Chapter 73 of Central Excive Tariff which not mentioned in Rule
37Q of erstwhile Central Excise Rules, 1944 while notification ibid
exempled goods mentioned in Rule 370 ithid - Assessee’s
submission that struwcturaly are compenents of capital poods and
covered under ftem (5} under Rule 37¢) ibid and hence exempled -
“Component ™ in common parlance is integral part necessary to
constitution of whole article and withowt which article is not
complete - Test of being integral part of machinery, not safisfied -
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fron amd Stec! sirnctures would not go into composition of vacuwm
pans, cristallizers eie. and are nol exsential requirements in sugar
maniifacturing unit - CBE & C Circular No. 276/ [96-TRU,
dated 2-12-19%6 not brought before Tribunal bur not helpful now
as fron und Steel struciures held as nor compenents of machinerics
wsed in installation of sugar manufaciuring plant. fparas 13, 17,
I8 19, 23]

Appeal 10 Supreme Court - New plea - Exemprion - Caplive
consumption of fron and Steel structurals in installation of capital
ginnds - Benefit of Navification No. 67/93-C E denied as goods not
components of capital goods - Mlea that structures fabricated at
site for uxe in construction of machineries and hence attract nil
rate under sub-heading 730850 of Central Excise Tariff - lssue
neither raised nov canvassed before Tribunal hy assessee - Not
permissible to argue issue before Supreme Court for first time -
Contention refected - Section 330 of Central Excise Act, 1944,
{para 20/

Cenvar' Modvatr - Paris'components of capital goods - Joints,
channels, angles and MY beams wsed in fobricating supporting
structures for instaflation of equipments - Tribumal in cave of
Simbhaoli Sugar Miflls (2001 (1350 ELT. 1239 (Tribunal)]
allowed Modvat credit finding that ltemys used for raising siructures
fo suppor? various machines covered under Explanation 1o Rule
370 of ersowhile Central Excise Rules, 1944 - Tribwmal in order
ibid referred 1o decivion in Malvika Steel Led [ 19985 (970 ELT.
I3 Tribumalt| withowt any discussion - fron and Steel structares
held as not componemts of capitel  goods  wved in sugar
manufaciuring plant by Apex Courr presemtly - Finding that
strictures not essential requiremens in sugar manufacturing unis -
Tribunal 's reavoning nov agreed with. [para 24f

fnterpretation af exemprion notification - Novification to be strictly
comstrued - Conditions for taking benefit under notification also to
be siricily imierpreted - Wordings of notificarion when clear, plain
language of notification be given effect to - Court canm add or
suhstitiie any word while consiruing notification either fo grant or

deny exemption. [para 7] ,-Il,:-. 5

Interpretation of statwes - Rules - Rules are framed wnder statute
and should be read as part of stante itself - Rules reguired to
irterpreted as imtra vires to Act under which they isswed [para 8]

Components - Whether particular article is component of another -
Test is to loak at article and constder o uses and whether its only
uxe e ity primary or ordingry use iv as companent part of another
article. [para 2]

Wards and Phrases - Components - Common parlance meaning -
Component part af an article & an integral part necessary fo
constitution of whale article and withowr which, the article will not
be complete. [para 13]"

=

1 *

The appellant contended that CBEC Circular No. 267/11/2010-CX dated
08.07.2010 clarified that "The credit on inputs used in the manufacture of Capital
Goods, which are further used in the factory of the manufacture is also available,
except for items like Cement, Angles, Channels, CTD or TMT bars and other
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items wsed for Construction of Faclory shed, building or laying of foundalion or
making of structure for support of capital goods.”, that in the instant case
disputed items were not used for construction of the factory shed, building or
laying of foundation or making of structures for support of capital goods and
therefore denial of Cenvat credit on disputed items by the lower adjudicating
autharity 1s not proper as per law; that the judgment of Mis. Quality Steel Tubes
{P) Ltd. reported as 1995 (75) ELT 17 (SC) and Mis. SDM Sugar reported as
2006 (206) ELT 721 (Tn-Del) referred by the lower adjudicating authority are not
applicable in the present case.

32 The appeilant contended that invocation of the extended period is not
proper as they have reported availment of Cenvat credit in their monthly ER-1
retuns by taking 50 % Cenvat credit; that the demand has been raised after a
period of one year form the date of availment of Cenvat credit in respective ER-1
returns and there invocation of the extended period of demand is erroneous. In
view of their above submission, demand of Cenvat credit has been wrongly
confirmed and therefore interest and penalty imposed under Rule 15 of the Rules
read with Section 11AC is required to be set aside.
it

4 The Assistant Commissioner, Central Excise and CGST Division,
Bhavnagar submitted report vide F. No. I\V/11-08/Misc Corres. Recovery/2017-
18/1187 dated 18.12.2017 wherein he, inter alia, submitted report in respect of
Order-in-Original No. 12/Demand/ Excise/2017-18, Order-in-Original Nos. 48, 85
and 86/Demand/2016-17, stating that the disputed goods have been used in
different plants of the factory viz. packing plant, boiler, coal crusher, meiter etc.;
that one-to-one comelation of the disputed goods and its actual usage at
particular plant could not be ascertained, that the disputed goods have been
mostly used in structural construction for supporting capital goods / machinery;
that structures such as stairs, platforms, barriers with the help of channels,
beams, plates etc ; that cables are placed on the structural construction carried
out with the help of TMT bars/angles/channeis etc.; that the disputed goods like,
SS Patti, 58 HR Plates, Sheet, beam used under the duct, ISMC used in
Cerawool, Plates used in Coal fire hot air generator; 5SS Patti, Coil. 55 Flat used
in hot air duct were not visible; that racks, conventional pellet packing, spares
were used in racking system spray dryer for storage of finished goods; that MS
angles, 5SS Round were used in maintenance of storage of all plant spares: that
some pipes were used fo transport waste water to effluent treatment plant,
wherein water is purified and then discharged outside the factory premises,
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41 Personal heanng in the matter was attended by Shn R. R Dave,

Consultant wherein he, infer alia, reiterated the grounds of appeal and
submitted written submission and photographs detailing use of inputs in the
manufacture of parts of capital goods at factory site for use in the manufacture of
the finished goods; that they also submitted pointing out the capital goods
heading number and use of each specific parts in the manufactunng process;
that flow charl of manufacturing process and Wrte-up showing machineries
usedirequired and inputs used to manufacture parls of machinenes, that
Certificate of Chartered Engineer submitted to the lower adjudicating authority
was ignored by him for no reasons, that no inputs credit has been taken on any
goods which have not been used in the manufacture of parts of machineres
(capital goods) and hence, appeal needs to be allowed and impugned order
needs to be sel aside. The appellant submitted tem / input-wise explanation
along with photographs as under -

This is a phofo of Bag Filter Flash Dryer made out of M 3. Channels, M5

Angle, M. 5. Baam (Sr. No. 08 lo 12 of Annexure of Show Cause Nobice) This

Diryer is fail under Chapler Sub-Heading No. B421 19 91 of Central Excise Tanff

Act. 1985 and the function of this Bag Filter Flash Dryer is the Dryer is attachad

to Bag Fiter. the Semi Fimished FProducts is hawing B0 % moisture which
evaparated in Dryer, hance it is one of the essential fo manufacture goods

Photo No. 02 :-

This i5 & pholo of Bofler ESP Structure made ouf of M-S Beam (Sr No. 17 of
Annexure fo Show Cause Notice) this Electro Stae Precipidated (ESPF) is
funchoned as collector of Fiy Ash parials from five Gas generaled in Boier and
this ESP is essenhial equipment fo reduce the Air Pollution, 35 per the stafue
uncher the Law of GPCB as well as CPCB This ESP is fall under the definition
of Capital Goods provided under Rule-2 {a){A)(i) of tha Cenval Credit Rules
2004,

Photo No, 03 -

This is @ pholo of Melter Elevator, made out of M5 Bucket (Sr No 21 to 22 aof
the Annexure to Show Cause Notice) and fall under Chapter Sub-Heading Nao
84263200 of the Cantral Excise Tariff Act, 1985 which used as conveyor of
Siicate Glass from ground foor fo Maler Hopper hence. if fall within the
gafinition of Capital Goods provided under Rule -2(a) of the Cenval Credit Rule.
2004

Photo No. 04 ;-

This 15 & phote of Bunker made out of (indian Standard Medium Channels
ISMC. M5 Piate. and M5 Beam (Sr No 37 lo 38 of Annexure o Show
Cause Notice) and fall under Chapler Sub-Heading No. B4029030 of the
Central Excise Tariff Acl, 1985. and # is meant for storage of Coal imported or
pracured Locally i huge Quanity far generalion of Steam in Bover a5 well a3 fo
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jprofect the Coal from Rain or other residues of the process. A

Eheto No. 05:-

This is & photo of Hot Alr Duct holding frame, made out of M 5. Channel M S,
Plate. {indian Standard Medium Channels (ISMC) and M S. Angle (Sr No. 1510
29 of Annexure to Show Cause Noltice) and fall under Chapler Sub-Heading No
8414 90 80 of the Cenfral Excese Tanff Act, 1885, and this holding frame is a

pants of HOT Air Dugt,

This is a photo of Cable Re-routing line for Cable lying wherem TMT Bar (8r
Neo. B0 ko 64 af Annexure o Show Cause Notcel used as Parts £ Accassartes o
hald e cabie so the Cabie i nol aisclosed. This & fall under Chapler Sub-
Heading No. 85381010 of Cenlral Excise Tanff Act, 1965 This TMT Bars are
used for protecting the cable camying energy up lo Machinery used for
Manufaciunng Process

Ehoto No, 07:-

This s @ phota af Hot Air Duck made our of 5.8 Plate, 5.5 Cod and 5.5 Flat
{Sr. No. 68 lo 75 of Annexure o Show Cause Notice) which used as convey of
Hot Air from Hot Air generator 1o Dryer withou! i the product cannat Dry and
Markelable. This item fall under Chapler Sub-Heading No. 84188090 of the
Central Exclze Tanff Act 1985

Photo No. 08:-

This is a pholo of Hot Air Duct holding frame, made cul of M S Channel M 5.
Flate, (indian Standard Medium Chamnels (ISMC) and M 5. Angle (Sr. No. 76 of
Annexure lo Show Cause Notice} and fall under Chapter Sub-Heading No. B414
90 90 of the Central Excise Tariff Act. 1985, and Ihis holding frame s a parts of
HOT Afr Duct

Photo No. 09::
This is a pholo of Hopper. which made of M.S. Channe! M 5. Plate. M 5 Beam
and Indian Standard Medium Channe! (ISMC) - {(Sr No. 105 to 118 of Anpaxure
to Show Cause Notice) which 15 place above fthe Melting Machines having
Capacity of 8 to 10 M.T 8.5 Glass {inputs) o store and used as feeder of 5.5
Glass of Melting Machine, by using ttis hopper is save the time of process and
Labor may be save which effectively reduced the cos! of Final Products This
hopper is fall under Chapter Sub-Heading No. 84189030 of the Central Excise
Tariff Act, 1985

Thig is @ photo of Flash Dryer Internal Ducting made out of 85 Cod 55

Pally, Indian Standard Medium Channel (ISMC), M & Beam and CSRR Coil
(5r. Neo 49 ko 58 and 102 fo 104 of Annexure to Show Cause Notice). # s
conveyed the Dvy Powder from Diyer to Bag Fiter for further products. This
item fall under Chapfer Sub-Heading No. 84129090 of Central Excise Tariff Act
1965
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Photo No, 11.-

This is a pimato of Roller Compacior Platform made out of Indian Standard
Medivm Channel (ISMC) M 5 Beam and MS5. Piate (Sr. No 15 to 29 of
Annexure lo Show Cause Notice) which reguired for operation of Machine i e.
rofler Compactor Maching by the person who operated the said maching. This
plat form is 8 pant of tve Roller Cormpact maching and fall under Chapter Sub-
Heading No. 843148090 (Parf of B4306500) of the Ceniral Excise Tanff Act

1985

Photo No, 12:-

Thiz 15 &8 pholo of Storage (Tank] made out of H.R. Plate, (Sr. No. 131 of
Annexure to Show Cause Notice) and fall under Chapler Sub-Heading No. 7308
& 7310 of Cantral Excise Tariff Acf, 7985 and covered under the definition of
Capital goods provided under Rule-2 (8) (A} (i) of the Cenval Credit Rule,
2004

Photo No. 13:
This is & phofo of Raking System In spray Dryer Plant made out of M, 5
Channeis and M 5. Plate (Sr No 122 to 126 of Annexure fo Show Causs

Notice) which is necessary for storage of Finished Products taken out from
Spray Dryer. This Rack is used as storage purpose if falls within the definition of
Capital Goods prowded under Rule-2 of the Canval Credit Rule, 2004

Phota No. 14:-

This is a phote of Roller Compactor Platform made ouf of Indian Standard
Medium Channe! (ISMC), M.5. Beam and M 5. Plate (Sr. No. 135 of Annaxure
o Show Cause Notfice) which reguired for operation of Machine le. roler
Compactor Machine by the person who cperated fhe said machine. This plat
form 15 & parf of the Roller Compact machine and fall unocer Chapler Sub-
Heading No. 84374990 (Part of 84306900) of the Ceniral Excise Tariff Act
1985

o R —
This s 8 photo of Roller Compactor Platform made ouf of indian Standard
Medium Channel (ISMC), M.5. Beam and M.5. Piale (Sr No. 119 of Annexure
o Show Cause Nofice) which reguired for operafion of Maching Lo roer
Compacter Machine by the person who operaled the said machine. This plat
form ig & part of the Roller Compact mactune and fall under Chapier Sub-
Heading No B4314990 (Part of B4306900) of the Cenfral Excise Tarff Acl
18985

Phato No. 186:-

This is & photo of Hopper, which made of M 5. Channel M 5. Plate, M.5 Angie,
M.5. Beam and indian Standard Medium Channel {(ISMC) - (Sr. No. 39 to 47 of
Annexure fo Show Cause Nolice) which /s place above the Meiting Machines
having Capacily of Bio 10 M T 8.5 Glass (Inpuis) fo siore and used as feedsr
of 5.5 Glass of Malling Machine, by using this hopper is save the lime of
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process and Labour may be save which effectively rediuced the cost of Final

Products. This hopper is fall under Chapter Sub-Heading No. 84198090 of the
Central Excise Tanff Act, 1985

17
In Phato No. 17 relate fo Machinery Additional Support wharain M 5. Beam
{Sr No. 7 of Annexure to Show Cause Notice) used

P, Na. 18-

This s & photo of Chequered Plate platform siuated af Flash Dryer
Warshowse mage oul of M5 Pilale (Sr No. 35 of Annexgre fo Show Cause
Notice) where the Finished Products received from sio o pre-hopper and
subsaquantly fall under Automatic Packing Machine

All machineres have been are fabrcated within our Factory Pramises and
Insfalied / Erected / Commissaned without carrying owt any Civil Conslruction
Work as well as no aclivily of Construction of Structural Foundaltion (s required.
Maoreover, in case of any requirement of updated Technology all the above
Machines may be dismantle easily with nominal % of waste and it may be
agsemble al other Place of Factary Premises. It is further to clanfy thal the
Malerials Covered under Sr. No 01 to 05 and 13 1o 14, 30 to 34, 36, 48 57 ko
59, 65, 66, 67, 77 1o 101, 120 t0 121, Sr. No 127 lo 130 and Sr. No. 132 1o 134
of Annaxure to Show Cause Nohice, have been also used in above machinenes
&5 pans / componants ar the utilzation of respechive Malerial is described in
Last column of Annexure where no Civil Construction Work is carmed oul /

required.

Al the above machinery is operated for the purpose of Manufacture of dutiable
Excisable Goods which were sither Exported or removed on payment of Duty in
DTA"

The appeliant also submitted Write-up during personal hearing wherein

he processes submitted by the appellant are reproduced as under -

" Stage 1

The sodium silicate glass from the truck unloaded in the melter section
silicate Unloading platform through Truck Tripler operated with the help of
Jack. The whole truck gets tilted on the Platform and unloads the SS
glass within short period of ime, This will save the manpower to unioad
the material and time also.

Then the sodium silicate Glass is being feed in the melter hopper ( Melter
Hopper — Annex. Sr No. 105 - 118 = MS Plate — MS Channel — MS beam
— ISMC- Pheto no. 8) through meiter bucket elevator { Melter Bucket
Elevator — Annex. Sr. No. 21 to 22 - MS Bucket - Photo No. 3). The
Melter hopper is situated above the melter having load cell to feed the
fixed quantity of S5 glass in to melter. At the melter Hopper outiet we
have connected Y chute - Called Y piece —to feed the S5 Glass in two
melters from one hopper.

Page Mo, 10 ol 23



Appapl No: V2 TEVREMT

%

1 5
The function of melter is to dissolve the glass in water under the pressure
of 4 KG at temp. of 150 degree. In t he meter the 55 glass is being feed
from the feed hopper afler opering the top lid of melter. There is a
pltatform on the melter where the operator is feeding the glass. Then the
water is being feed in the melter and steam is given to raise the temp. up
to 150 degree with pressure of 4 kg/cm2. The Water is being circulated in
the melter through pump and after 25 hrs the complete glass is being
dissolved in the water. By this way the solid sodium silicate is get melt in
the water and become liguid silicate

The steam is generated in the boiler. We use imported Coal in boiler for
steam generation. The crushed coal is filled in the coal bunker { Coal
bunker structure — Annex. Sr. No. 37 to 38 — ISMC — MS Plate - MS
Beam - Photo no. 4) and send it to boiler for combustion through
Blowers. In the Boiler we have installed ESP — which is mounted on the
structure | Boiler ESP Structure - Electro static precipitator = Annx. Sr
No. 17- MS Beam - Photo No. 2) & ( Additional Support — Annex. Sr. No.
7 = M5 Beam _ Photo No. 17) ESP is used to collect the ash particles
from the fiue gas and allow the fiue gas to pass through chimney as per
GPCE requirement.

This liquid silicate is transferred to the unloading tank where we check the
quality and then fransfer it to settling tank. In settling tank the liquid
silicate is baing kept for 24 hrs to settle all the impurities in liquid silicate.
The Settled hiquid silicate is being transferred to process tank. We use this
settled hquid silicate during the process in reactor.

Stage 2.

In stage 2 we are doing reaction between liquid silicate & Sulphuric Acid
and water in reactor. We provide steam to maintain the required temp. in
reactor, With the controlled flow of liquid silicate, Acid and water at a
required temp. the precipitation start inside the reactor. We have a
reaction batch time cycle from 1 hr to 3 hrs, as per the grade & quality to
be produced. Once the reaction completed the slurry is being transferred
to Slurry holding tank. The reaction process is fully automatic for all the
batches and controlled by DCS hence there is no error in the reaction
OCCur.

7

Stage 3

The slurry produced in the reactor is being feed in to filter press through
pump for separation of liquid to solid. During filter feeling the High TDS
water is coming out from the filter press. In this High TSD water there are
chances of silica going — when any cloth got damaged So we are
collecting the High TDC water in to HTDS tank and pass this water again
through filter press so that silica could not goes in waste.

In the filter press - frem the slurry the water gets removed and cake of
silica formed The cake is being transferred through belt conveyor to
Scrapper hopper which give control feed of cake to the dryer via paddle
mixer. The silica cake is having 80% moisture.

Stage 4
There are two types of dryers - 1. Flash dryer and 2. Spray dryer.

In Flash Dryer the silica cake is being feed to the cage mill where the
cake gels disintegrate. We inject hot air in the cage mill. The hot air is
Page Mo 11 of #3
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generated from the hot air generator and conveyed from hot air generator
to the cage mill through hot air duct made from SS matenal ( Hot Air Duct
= Annex. Sr. No. 68 to 75 - 55 Plate — 55 Coil — S5 flat — Photo No. 7)
Hot air duct is fixed in the frame as support ( Hot air duct Support -
Annex. Sr. No. 15 to 28 - M3 Channel - M5 Plate - ISMC - MS Angle -
Photo No.5 ) & ( Hot air duct Support — Annex. Sr. No. 76 — MS Channel -
Photo No.8 ).

We are using imported coal in Hot air generator to produce hot air for
process. The Hot air generator is having coal feed hopper ( Coal feed
Hoper CFHAG - Coal Fired Hot Air Generator — Annex. Sr. No. 38 to 47
- MS Plate , MS Beam , M5 Angle , MS Flat- Photo No. 16.) thro which
we feed the coal in het air generator.

The cake come in contact with hot air and water gets evaporated from the
cake hence Cake is converted in to powder. The stream of powder and air
pass through the internal ducting ( Flash Dryer Internal Ducting — Annex
Sr. No. 48 to 56 & 102 to 104 — S8 coil — 55 Patti — ISMC - MS Beam -
CSRR Coil- Photo no. 10 ) to bag filter { Bag Filter Flash Dryer — Annex.
Sr. No, B to 12 — MS Channel, MS Angle, MS Beam, HR Coil- Photo No. 1
) for the separation of air & solid (powder). The bag filter is fixed on the
resting structure

The finished powder from the bag filter is being passed through the vibro
shifter to remove any foreign material from the finished product. The vibro
shifters are mounted on the vibro shifter plat form ( Vibro shifter plat form
— Annex. Sr. No. 135 = ISMC = Photo No. 14).

The powder is being conveyed to the finished product storage silo (
Finished Product storage silo Annex, Sr no. 131 = HR Plate — Photo No.
12) - with the help of pneumatic conveying system for packing.

In Spray Dryer the silica cake sends to the slurry preparation tank
(Liquefaction tank) where it gets mixed with the small proportion of acid
and the cake is converted in to slurry. The slurry is being transferred to
slurry holding tank.

The slurry is feed in to spray dryer through screw feed pump. In spry
dryer the slurry is passing through atomiser wheel. The hot air is being
injected in to the dryer chamber where the water gets evaporated from
slury and powder separated. The fine particles of powder are being
collected in bag filter and the heavy particles are collected at chamber,
Both the silica powder is conveyed through the screw conveyor vibro
screen for removal of foreign material from the finished product,

The powder is being conveyed to the finished product silo with the help of
pneumatic conveying system for packing.

In Spray Dryer plant we have roller compactor machines which produce
the granules from the powder. To operate the machine we have
tabricated the platform { Roller Compactor Platform Annex. Sr. No. 15 to
28 — MS beam — MS Plate — ISMC- Photo No. 11) attached to the
compactor machine. It is required for ease in operation and maintenance,

Stage 5

The finished powder is then conveyed to Pre hopper with the help of
rotary valve & screw conveyor and screen from the vibro shifter (platform
Chequered plate for vibro shifter support — Annex. Sr. No. 118 - HR Plate
— Photo No. 15) to remove any foreign material. The pre hopper is a feed
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hopper for automatic packing machine. For proper functioning of pre
hopper Chequerad plate (Chequered Plate — Flash Dryer Warehouse —
Annex. 5. No. 35 — Photo No. 18) platform is being made. There is slide
gate valve below pre hopper which control the flow of powder for packing.

The automatic packing machine ate of two types one is for small bags
and another is for jumbo bag packing.

After packing the matenal is being stacked in the racks of the racking
systemn | Racking System Spray Dryer - Annex. Sr. No 122 to 126 -
Racks - Conventional Packing & Spares — Photo no 13) arranged in
finished ware house.

In Spray dryer plant we have roller compactor machines which produce
the granules from the powder To operate the machine we have
fabricated the platform attached to the compactor machine. It is required
for ease in operation and maintenance.”

4.3 No one appeared from the Department despite personal hearing notices

sent to the Commissionerate.

Findings :-

5. | have carefully gone through the facts of the case, the impugned order,
the grounds of appeals, written and oral submissions made by the appellant. The
issues to be decided in the instant appeal are -

(i} Whether the impugned order confirming demand of irregularly availed

Cenvat credit of Rs. 15,12,728/- under Rule 14 of Cenvat Credit Rules

read with Section 11A(4) of the Act is correct or not,

(1) Whether interest is payable under Rule 14 of Cenvat Credit Rules,

read with Section 11AA of the Act; and

(i) Whether penalty equal to demand under Rule 15{2) of Cenvat Credit

Rules read with Section 11AC of the Act is imposable on the Appellant or

not

15 ] b

6. The lower adjudicating authority has confirmed demand for Cenvat credit
availed on items like M.S. Channels. M.S. Beam, M S. Plates etc. holding
availment against Rule 2{a){A)ii) & (v) and Rule 2(k) of the Rules. The lower
adjudicating authority has found that Explanation - Il to Rule 2(k) of the Rules
inserted vide Motification No. 16/2009-Central Excise{NT) dated 07.07.2009 and
also CBEC Circular issued vide F. No. 267/11/2010-CX.8 dated 08.07 2010
deny Cenvat credit and held that the goods have been used for laying of the
foundation and supporting structure. The lower adjudicating authority has also
relied upon case-lfaws of M/s. Nava Bharat Ferro Alloys Lid.. M/s. Vandana

e

Page Mo, 13 af 23



Appeal No: V28 NBVRZ0IT
14 K
Giobal Ltd., M/s. Quality Steel Tubes P. Ltd. and M/s. DSM. Sugar for

confirming demand

6.1 | find that the appellant has submitted photographs of plant and
machinenes where the mnputs under consideration have been used The
appellant has demonstrated through their detailed write-up as discussed in Para
41 and 42 and photographs that the structural items have been used in
fabrication of parts of Bag Filter Flash Dryer, which falls under Heading B421
1881 of Central Excise Tariff, Boiler ESP Structure essential for controlling air
pollution; Melter Elevator falling under Heading No. 84283200 of Central Excise
Tariff, parts of Bunker falling under Heading No. 84029090 of Central Excise
Tariff, parts of Hot Air Duct holding frame falling under Heading No. 8414 90 90
of Central Excise Tanff, Cable Re-routing line for Cable lying faling under
Heading No. 85381010 of Central Excise Tariff, parts of Hot Air Duct falling
under Chapter Sub-Heading No. 84199090 of the Central Excise Tariff; parts of
Hot Air Duct Hopper falling under Heading No. B4188090 of the Central Excise
Tariff, parts of Flash Dryer Internal Ducting faling under Heading Mo
84190080 of Central Excise Tariff. parts of Roller Compactor Platform falling
under Heading No. 84314850 and 8430 6800 of the Central Excise Tanff; paris
of Storage Tank falling under Heading Mo. 7309 & 7310 of Central Excise Tariff:
parts of Raking System in Spray Dryer Plant which is necessary for starage of
finished products taken out from Spray Dryer, Machinery Additional Support
and Chequered Plate Platform situated at Flash Dryer Warehouse made out of
M.S. Plate where the Finished Products received from silo to pre-hopper and
Automatic Facking Machine and hence, Cenvat credit is allowable in light of the
definition of capital goods under Rule 2(a){A) of the Rules.

6.2 Emphasizing uses of these items in the fabrication of parts of
capital goods, their uses in the manufacturing process and photographs of
disputed items the appellant submitted that all machineries fabricated within their
factory premises were installed / erected / commissioned and are being used to
manufacture their final products. The appellant also submitted that in case of
requirement of upgradation of technology, the above machineries could be
dismantied. The appeliant also submitted stage wise uses of above machineries
and photographs as detailed in Para 4.1 and 42 and emphasized that these
machinenes are necessary lo carry out the processes to manufacture their
finished product “Precipitate Silica”

6.3  The appellant has also submitted technical write-up indicating use of the
part of the machineries which have been used for manufacture of the excisable
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final products, whereas the lower adjudicating authority has made his findings in

a very general manner, without going into item-wise usage of the disputed
inputs.

64 It is, thus, seen from the above details that the appellant has submitted
overwhelming supporting evidences and stage wise processes as to where
disputed inputs have been used in fabrication of the machineries to substantiate
their claim of Cenvat credit. These detailed submissions establish that the
disputed inputs have actually been used to fabricate parts and components of
various machineries, which have been used to manufacture their final products
and hence they are entitied to avail Cenvat credit on these items. | rely on the
following decisions of the Hon'ble CESTAT and Hon'ble High Courts in the cases
as under :

i) Mis. P. D. Industries Pvt. Ltd. reported as 2017(347)ELT487(Tri-Del)

‘Revenue is in appeal against the impugred order dated 135-4-2010
passed by C.CE {Appeals), Raipur. The brief facts of the case are that
the respondent herein is engoged in the manufocture of sponge iron,
falling under Chaprer 72 of the Cemtral Excise Tariff Act. 1985, The
respondent avails Cenvar credit of Cemral Excise duty paid on inpurs
and capital goods, used in or in relation o manufacture of final products
within the factory. Dyring the period April, 2004 to March, 2008 and
May, 2008 o0 Ogtober, 2008 the respondent had  faken  credits
amouniing to Rs, 3783 963/ and Rs. 67 387/ respectively on MS angle,
charnel, joist, HR coil chegue ates_and flat_ete. considering the
same av inputs, Taking of Cenvat credit was alse denied by the Ceniral
Excise Department on the ground that the disputed items are neither
covered under the definition of capital goods or inputs. The show cause
notices isswed fn this regard culminated in the adiudication order dated
3222000, wherein the Cenvai credis of the above mentioned amounts
were disallowed and ordered for recovery along with interest. Further,
equal amount of penalties were imposed on the respondent In appeal
the id Commissioner (Appeals) vide the impugned order has allowed the
appeal of the respondent holding thar the availment of Cenvar credit on
the disputed goods is legal and proper, as the said goods are conforming
to the definition of input and capital goods comtained in the Cenvar
scheme. Feeling agerieved with the impugmed order. Revenmue is in
appeal before this Tribumal

AN nh

e

3. Heard Shri R.K. Mishra, Id. Deparimental Representative appearing
for Revenwe and Shri MP. Singh. ld advocate appearing for the
respondent and perused the records,

4. | find that upon consideration of the issue and the facts imvolved in
this case, the Id Commissioner (Appeals) has held that the dispured
goods shall be considered as input'capital goods for the purpose of
avatlment af Cemval credit. The relevant paragraph in the impugned
order is extracted herein below -

“It is a fact on record that appellant a holder of Central Excise
Registration is a manufacturer of Sponge Tron and has svailed credit on
various items such as MS Angle, Channel, Joist, HR Coil, Chequered
Plates, and Flat, etc. used as structural items and used in erection and
Paga Mo 15 of 23
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nstallation of various machines and equipments cssential for their
manufacturing activities. The impugned goods are used in the erection or
installation of Stock Storage Tank, Convevor Systems, Finished Goods
Storage Tank and in Supporting structures of various Capital Goods such
as Kiln, Cooler, ABC (Rotary Kiln) Coal ground Hopper, Crusher and
Screcning Machinery, ete. which were ultimately used for carrying the
manufacturing activities of the appellant. [t is also fact known and

} i structural items such as Angles, Channels, plates, ete. are
alwavs required 1o make machines junctions smooth and without their

help it is very difficult for any machines to run smoo iving the
ﬂ!‘ﬂi ur-ud:luﬂ]un or result @d thus ],[155:: items are ulwms Iinked with

and machmm f'm Lse nf mgnglﬁi;gung E;n itics ami thus g.n J ggﬁl

part of process wi
rw reason o denv the benefit of C r:m:g; on these items and hold

there is no impediment for the poods in guestion gualifving as
inputs/‘capital poods for Cenvat eredit.”

5. The issue. regarding eligibility of Cenvat credit on the disputed
goods, has already been settled by this Tribunal in various cases. In the
case of CCE & CE v. .-IFP Mills Led [2013 (291) EL.T. 585 (Tri-
Bang. )], this Tribunal MS angles. plates and s used for

fabricating struciural support o p_-lgﬂ and  machinery  used for

manufacturing of excisable goods, are in tegral part of machinery anpd
hence covered under the definition of capital goods. Further, the Tribunal
in the case of Shriram Hi-tech Sieel & Power Lid v. CCE, Raipur [2014
GBI EL.T. 163 (Tri.-Del.)] has held that MS rounds, MS sheets and CR
coils used for making of various machines shall be eligible for Cenvat
benefit. In the case of CCE, Raipur v. Hi-Tech Power & Steel Ltd 2015
(315) EL.T, 428 (Tri.-Del}]. the Tribunal has held that the steel items

used in fabncation of coal ground hopper, iron ore ground hopper, coal
crusher house, convieyer sysiem. slucL hnus:e, afier buming :haml:mr ]-iilll'l

coller transformer house. etc. l¢ for Cenvat benefit
head input definition in Rule 2(k) ul'{_'cm':ll Credit Rules, 2004

6. The disputed poods during the material point of time were not
covered under the exclusion clause contained in the definition of input,
Since the disputed goods are used for erection/fabrication of capital
goods only in the plant. the same have the nexus with the manufacture of
final product in the factory of the respondent. The definition of input is
broad enough to take within its ambit, the goods which are used for or in
relation to manufacture of final product either directly or indirectly.

E‘?'-.": J,_";L""-“-

7. In view of the above, | do not find any infirmity in the impugned
order passed by |d. Commissioner (Appeals). Thus, the appeal filed by
Revenue is dismissed.”

[Emphasis supplied]

(i) M/s. Saguna Metals P Ltd. reported as 2016{339)ELT 119(Tri-Hyd)

‘4. | have heard the rival submissions and perused the appeal
papers. The main ground for denying the credi! as seen discussed in
the impugned order is that the appeliants failed fo furnish sufficrent
documentary evidence thal the impugned fems were used in
fabrication of capital goods/accessories/ parisicomponents. A
Chantered Engineer's Ceriificate though produced before both the
authanities has not been considered at all. The said expert has given
delails rega the manner and use of the impugred items. Further
mefacfuf asaafﬁissenmandrhe:rmcﬁprmfaﬂwmrmr
disputed Revenue does nol have a case that such purchased items
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mdrv&d&dbﬂh&&m#&n{manymannwﬂn ch score, | 3
alle 10 salely mier pasing on the cen ficate issued by the arfered
nagneer and phatodgraphs that the o J,_L‘i ,JH. e iged 1o
abrication of capital goods/ m_nﬂ.-mm 7 acnem:rnes
5 The issue m'mrhﬂr M ;u; : :

=Tajl L p
hEing 2 ral!rn fa.td' i'hamm I find that the
disallowance of credtt is un,rusnﬂud
6. In the result, the | order is sef aside, and the appeal is
affowed with consequential refiefs, if any.”

[Emphasis supplied]
()  Godavari Power & Ispat reported as 2016 (388) ELT730(Tr-Del)

“Cenval credit - Inputs - Capital goods - MN Beams, Angles. Channels,
Flars, Plates and Rounds - Usage of sald ttemy in differemt tvpes of
Sabrications and manifactiore established in view of cerfificaie from
Chartered Engineer - Rejection of this certificate on account of mismearch
of gugniities wsed and usable, nol ju .mﬂ.rd' as guantiny wonld depend
mature and size of each maching - ' ilahle - Rulex 2ia) amd
2kt of Cenvar Credit Rules, 200, fpara 3

3. Specific reference has been made by the Revenue reparding certain
reference nos, nol lallving with that of originally examined by the
oviging! adiudicating authorivy. Withour going imio the correctness of
such claim and the implication of such assertion, {1 iy an admitted fact
that the wsage of various items even in different fvpes of fabricarion and
manifaciure has mor been questioned with any amount of corroboration
Ay the Revenue to controver! the submissions made by the respondent
ﬁg.:,l'}.-.r‘e the lovier aithorities. The rhr:'gjnuf dlarhriri{L' giv well as in the
grounds of appeal. abservation hay been made regarding the Chartered
Engineer 's Certificate being not quantitatively validated. Though it is not
clear ax o the natwre of such validation, it would appear that the
quantity of steel items used in o particular item of siructure equipment ix
uf.l'-;'ge‘.'.l' o have hegii Jrr';.,r.rir.':" oF lower, considering the natire and size of
thve maching.

6. Regarding the impugned order having been passed in violation of
Rule 5 of the Appeal Rules, | find that the grounds of appeal is rather
vagie, without mentioning, which are all additional evidences, which
will be barred wnder the said rule. Certain discrepancies berween the
Jrﬂ"lrl-'fﬂg.i‘-"i'.'hﬂi‘f a5 pﬂ.’.ﬂ*ﬂﬁ'd’ before the r.lrr',;.:.u'r.:.r.lr r;ﬂ!hﬂr;'!_].' which were
also produced before the Appellate Authority were mentioned as the
reason for alleging the said viodation of Rule 5. The Commissioner
{Appeals) is well within his right to seek clarification 1o explain any
evidences submitted hefore him, before appreciating the said evidence
Jor a finding Secking additional information or clarification  on
evidences on record to facilitate the proper finding cannol be apparently
harred by the abovementiomed rule. There ix alve no allegation that the
new sef of evidences have been submitted by the respondent which came
infe existence after the said case was decided by the original aurhorine. |
find no substantial ground in the appeal by the Revenwe when there is no
challenge om merit. A perusal of the impugned order 1o examine the merir
reveals that the factual usage of various items have been cxamined by the
Commissioner (Appeals) and he was guided by various decided casey
including the application of “user test” ax laid down by the Hon ble
Supreme Courd in Rajasthan Spinning and Weaving Mills Lid - 2010
(238 ELT. 481 (8.C) and in Jawahar Milis - 2000 {132 ELT 3
(8.C). The eligibility of the crediv has been decided by the lower
authority on such merits.
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Constdering the above discussion and analysis, | find no merit in the

resent uppcw." .I'lJ.' the Revenue. Accordingly, the same ix dixmissed "

[Emphasis supplied]

Nidhi Pipes Ltd. reported as 2016 {343) ELT1014(Tri-Chen)

‘Cenval credit - Capital goods - Full credit taken instead of  50% -
Since admissibiity of credit, ofhenwise is in order prescribed perod
has also passed, credit admissible - However, appellant directed to
pay interest for intervening penod - Ruie 3 of Cenvat Credit Rules,

2004. [para 5]

Cenvat credit - Capital goods - W&&, channels -
T 15 LS8 a Eﬁiﬂﬂ
5 adif avanable - Rule ! 04 fa

2 The facts of the case in brief are that during the perod of 2006-
2008, the appellant avaled Cenval credit of education cess paid and
shown in the invoices and also availed Cenval credit to the extent of
100% on capital goods The appellant has also availed Cenval credit
on steel items like joints/anglesfchannels as capital goods. On being
pointed owul by the audlt conducled in June, 2009 wherein
discrepancies ware brough! lo the nolice of the appeflant the
appeliant reversed the amount of Cenvat credit in dispute along with
interest. Later on, a show cause nolice was issued fo the appellant on
3-8-2009 for appropriation of the amount already pard along with
interest and lo impose equal amourt of penally under provisions of
Rule 15 of the Cenval Credif Rules read with Section 11AC of the
Aclt. The matter was adjudicated, the amount already paid along with
interest was roprialed and a penalfy equivalent fo the duty was
also imposed. Aggrieved from the said order, the appeliant 15 before
e,

32 The Ild counsel for the appellant submits that the appeliant
has taken Cenval credit of education cess shown in the invoices
Otherwise. the appellan! is entitied lo fake Canval credit of the duty
mentioned in e invoices therefore, the Cenval credit taken on
education cess cannof be denied He further submils thal on capital
goods, although the appeliant has reversed Cenval credit al with
interast but in subsequent year, they are entitled fo fake Cenval
credit on the capifal goods. Therefore. Cen t on capital

goods cannol be denied. It is also submitted that the Cenval credit

gl Cenval credit. He further subm
that in alfernate, the demand on account of denial of Cenvat credit
has been confirmed by invoking the extended period of limitation as
show cause nofice has been issued on 3-9-2009 therefore. prayed
that impugned order be set aside.
~ On the other hand, id. AR submits that the appeliant is not
disputing their liabiity for reversal of Cenvat credit availed by them
along with interest. But the appellant has only contested the
imposition of penalty on them
- ot
5. Further, | find that the appellant has taken Cenval credit on
the Mgher education cess of duly paid by them, therefare, | hold that
appeliant is enlitied to take Cenval credit on account of the education
cess paid by them. | also hold that on capital goods, the appefiant is
entitied to take Cenval credit 50% of the first year and remaining in
the next year. Therefore, they are entitied lo lake Cenval credit io the
tune of 100% of the ca}:ur goods s al the most, the appellant (s
required to pay interest for infervening period_Furdher, | find that the

HOpels as_avaled Cenval credit on joinls‘anglesfchannels as
apial qoods ma acltured and ysed in acid tank therefore they are
Z fﬂ&h"ﬂ'ﬂﬂmt edit a5 per Rula 2{a) of the Cenval e
Rules, 2004 In the ¢ s, I hold that appellant has comec

aken (he Cenval credit therefore_no demand is susiainabie against
_ i, Consequently, whalever amount paid by the appeliant
15 nmr%drﬂbereﬁmdﬁd:umaappeﬂanr. As duty is not re

f el AL =i b= g ._- ! o i
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6. With these observalions, the impugned order is set aside
and the appeal is allowed with consequential relief, if any. "

|[Emphasis supplied)
Yash Paper Lid. reported as 2017 (349) ELT 662 (Tri-All)

“Cenvar credit - fnputs - € h-::innu!s anu -!ﬂgfﬂ used in sirepgthening

Storage Tank for s 24 overy plant o
paper factory, admissible for credit - Rule 20k r.lj" Cenvar Credir Rules,

2 r

4. Heard the ld. DR who has supported the impugned Order-in-Appeal

5. Having considered the rival contentions and on perusal of records i
iy very clear thei through Installation Certificate the irems used on which
Cenvar credit was taken were wsed for increasing the strength of Storage
Tanks. Therefore, | hold that they were used in relation fo the
mamufacture of capital goods and therefore as per definition of inpus
and capital goods they were eligible for Cenval credit. Therefore. | hold
thai the appellanmt were entitfed for Cenval eredit af Ry 105,130V, [
therefore, allow the appeal and set axide the impugned Order-in-Appeal.
The appellant shall be entitled for relief. as per law.”

[Emphasis supplied]

The order of the Hon'ble CESTAT in M/s. SSK Ispat and Power Litd.

reported as 2015 (326) ELT 620 (T-Del) distinguishes decision of the Larger
Bench of CESTAT in the case of M/s. Vandana Global Ltd. referred to in the
impugned order. The relevant portion of the order is reproduced as under -

“2 The contention of the Id AR is that as these rails are fived 1o the
earth and EOT cranes are being run over them. Therefore, these are the
structures which are embedded to earth. In these circumstances, the
respondent not entitled to take Cenvar credit. In support (o his contention
he relied on the decision in the case of Nelvetha Casi Steels (P} Lid. v,
CCE, Madhurai - 2003 7294) ELT 127 (Tri-Chennai) to say that the
support will not automatically become the part of crane,

4, Marter is faken up for consideration and [ have perused the
impugned order wherein bd Commissioner (A) has examined the issue on
the bavis of certificate issued by the Chartered Engineer saving that these
rails were tised for EOT crgnes and jhey PR WRPOREHIS

EOT granes. The Id  Commissioner _has  obhserved  as  under
5.4 Invhe Appellant s case they have manufactured parts EOT Crane &
Cooling Bed by impugned structural items. [ also find that, the impugned
structural ftems Le. Rails are nol supporting siructures of Plam &
Machinery or for laving foundation and hence the findings of the
adiudicating auihority thai, these are noi poody being embedded o the
earth are in the nature of immovahle poods and are mot poods or
excisable goods in terms af CBEC Circular No. 38/1/22002-CX, dated 13-
1-2(0)2 is not proper.  From the Cenval credit details [ find that, they
herve avatled Cenval credit on gaecouwiil af sirictiral steef ey used Jfor
maniifacture of components aof ECQT Crane and Rolling Bed for Rolling
Mill Unit and aecordingly, they are entitled for Cenval credit amonnt 1o
Rs, 18 20 321 availed on siructural steel items e Rails, Thus, denving
af Cemvarl credit on those ltems which are used for manufacture of paris
and componenis of their final product is not justified being the said irems

Salls within the purview of Capital goods ax defined under Rule 2ia) of
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Cemvar Credit Rules. 2004 and the inputs used for mantifacture of the
said items are inpwt” in terms of Explanation 2 w0 Rule 2dk) of Cenvat
Credii Rules, 2O,
A5 In support of my findings. [ have gone though the case of Madras
Cements Led v, CCE reported in 2000 (176) ECR (08T (8C), in which
the Hon'ble Supreme Cowrt while dismissing the appeal filed by the
Appellants held that, in order to avail Modval Cenvat credit, an assessex
has to satisfy the Assessing authorities that the Capital Goody in the form
of components. spares and accessories hod been witlized during the
process of manufacture of the finished goods, In the instant case the
Appellant have submitted evidences regarding manuwfacture of capital
goods items with its function and thus such capital goods manifactired
have been uved in their factory. On account of such evidences and in the
fight of the aforesaid decision of the Hon'ble Supreme Court, [ reach af o
conciusion that Cenvat credit would be admissible on the impugned items
as ‘imputs ' & capital goody discussed supra. Held accordingly

3.5¢i)  Further | got support from Hon'ble High Court of Chhartisgarh
in the case of Union of India v. ACC Lid reported in 2011 1267) ELT.
33 (Chhartisgarhy held that, Cenvar' Modvar - Capital goads - Credit on
wear plate, HRSS n.l'.::l'.fe' MS plare, .:m:u,r.l'u a.rrd:h:muu!t - alfowed credit

o steel pl of chimney for diesel
ggnemrmg m’ - Credit uf."ﬂwfd far E‘HHH‘B‘E‘HJ‘J‘Hﬁ ting fans, cosing and

flias ture_of imtermediate product clinker ' -
Immgged Tribunal order m’Fﬂ'u'm_g credit on said items as capital poods

sigstainahle - Bule 2fa) of Cenval Credit Rules, 2004

o iled ro bring the evidences on
record o show that the Appeflant had wsed such inpuis for construciion
af factory shed, building or laving af joundation or making of structures
for support of capital goods. On the ather hand the appellant has shown
that the said inpurs were wsed in e mamifacture of Capital googdy, unger
clawse (1) of Rule 2fa) of Cenvar Credit Rules, 2004,

5 D have pone through the ohservation made by the Id Commissioner
(A in the impuged order who has relivd on the ceriificate isvued by the
Chariered Engineer gnd Revenmpe hay failed 1o produce any evidence
CORIFGry 1o them.

6. fn these circumstances, | do not find any infirmity with the impugned
order. Same is upheld Appeal filed by the Revenue {5 dismissed ™

| Emphasis supplied]

4
=

el

A1

]:l:‘ WS

In view of the above decisions and in view of CBEC Circular No.

267/11/2010-CX8 dated 08.07.2010, the facts of each case will determine
availability of Cenvat credit on inputs like MS Angles, Channels. HR Plates etc.
and if they are used for fabrication of parts, components and accessories of
capital goods, which are further used in the manufacture of final products, then
Cenvat credit on those items would be available even after amendment in rule
w.ef O07.07.2009

| also find that the lower adjudicating authority has discarded Chartered

Engineer Certificate dated 16.03.2015 without proper justification. | find that the
Chartered Engineer has given categorical centificate after personally visiting the

Page Mo 20 of 23

{



2Q 4

’L_
Appeal Mo, V281 BVRZNTT

21
site of factory that the items (mentioned in the Show Cause Notice) have been

used in fabrication of machineries work. The said Certificate is reproduced as
under -

Dsp- wamidin P
B el 1E
Pt ke e i~

Ll e R
et iy O T e Lo

v Blm Ry B Sl laer

Firmaya B BEEG
& W RS WIFEEET

To Whom So Ever It May Concorn

[ Ragront 8- Dby (MGPL (1569 161

Ot i~ 18-03-3094 |}

Bi The reqgueast of BU%, MADHU SILICA PVT.LTO; DUV af Mot no 147
GL0.C Varte) Dist Bnavnages, |, the undemigned #r. Dikarmendra Yara, Char.
{wimd Enginssr, Valusr-Plant & Machaery, vieded ths above wibs on df 137 b 14
of BEres, 2015 with sur technical wint o find aut ihe net uliizes quastity of H.5,
plabes, Hot reiled Colle, H R, Coile, Ssama, Anglos, Chansals, ol purckassd from
yarmus pupplEiy for laprcaling » g af EmaME and abfutiuras

Wi mave collecied & werified 15e lisf of 133 Nos.of puishase
nifla. chalians weighbridge slips, 210, with the aspect of i guality, guantity, usage
and Retenlly whare 7 s used in the fabcahon st carned ot in abowe plant ie
whewn o 1ha |8l eojumn of the (sole [Dage No 1 1o 4 of {hes ropor | afiachsad
harawdh Wikish b self @0nlanatory

Morsover & Dl Fy SpRen Ehe usage & BDeva (EmE has Nexus & manufaciur
ing of best gualiby asd usifladtigied cimmahil pragduElias

|30 Oy RGN Nl .-

| ARl DETEENEE iTgwcipd I gl donng B£8R e i Bheesl’ JoTR

Tha mhrmmtar futFritad abaol § Uk § 030800 W (18 bast oF Wy drdeinine ana pake?
| Filw B0 difid] & @ARECT FOENEM i® Tl FRTGE maie

Vours Bpcensiy I
T
"'.j".ﬂp |! oy X r-‘ri
¢ Fendratari
i %y e .'nm|_5.'

Oharmendra ‘vadhi | '-.,"'-'."-._ .-"--"-j'
B.E. Mach. F.|LE. Charierad Engoeer, 10140001 | ‘wp
il -Plasd L Wachinssy 1

W
7.1 | find that the lower adjudicating authority has discarded the Certificate of
Chartered Engineer withoul proper and justified reasons. In this regard, | rely
upon an order of the Hon'ble CESTAT in the case of M/s. Mangal Sponge &
Steel P. Ltd. reported as 2015 (326) E.L.T.695 (Tri. - Del.) wherein it has held

as under -

“5. Il is no doubl some of the items have been used by the
appellant for fabrication of supporting structure embedded fo
earth for which the Chartered Engineer who is an expert in the

field has already given in his report that appellant has used the
guantity of 49.85 MT of these items for supporting struclures

and ] flant has nol claimed Cenval
credit. The appellant is able to show by way of Chartered
Engineer Chartered thal out of the total guantity 150 MT were

used by the appellant for fabrication of capital goods. These
gbservations of the Chartered Engineer _which have been relied
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by the appeliant have been discarded by the authorities below
without any tangible ev.lnfenca Merely saying that all the items

T r ture is_not admissible evidence.
Therefore_as the ap.uef.l'am has been able lo show the usage of
the items in guesiion for ication of capital goods as direc
by this Tnbunal in the earfier round of liligation, | have no
hesitation to hoid that appellant is entitied fo take Cenvat credit

on this quantity. For the remaining quantity if revenue feels that
.gp_e!!ani has faken the credift they may iniliale another
proceeding against the appellant But fo the guantity upto 150
MT appellant is enlitied to iake Cenval credit.

6. With rhese terms | dispose of the appeal by selling aswe the
impugned order.”

[Emphasis supplied]

7.2 | also rely upon a judgment of the Hon'ble Bombay High Court in the case
of Air Carrying Crop (1) Pvt. Ltd. reported as 20089 (248)ELT175(Bom) wherein it
has been held that if certificate of a Chartered Engineer was to be disbelieved.
revenue ought to record his statement and/or call him for cross-examination

‘6. ...... The certiiicale of the Chartered engineer regarding the
repairs camed ouf was produced before the Commissioner. The material
on record showed that the roof of the fumace had developed a large

hole resu-rr‘rng mtﬂ a hugs- heat joss. Tl ggﬂ statements ﬂ the D.lmc!gm

! of i'_-fT-B' Lﬁﬁerer:f_e_ﬂﬂmeer wﬂa " Wrﬂrﬂu-‘re wwﬁ

was not recorded, If his cerdificale was to be disbelieved the Revenue
could have and ought to have recorded his slalement and/or called him

i xamination, "

[Emphasis supplied]

5

7.3 In light of the above legal position and explanation of the appeflant
detailing machineries and plant where the disputed inputs have been used by the
appellant duly supported by the photographs and detailed technical Write-up, |
find that denial of Cenvat credit on the inputs used in the fabncation of

machinenes, without going into actual usage, is not comect, legal and proper.

74 | find that the report submitted vide letter F. No. IV/11-08/Misc. Corres.
Recovery/2017-18 dated 18.12.2017 is vague and does not clarify as to why the
disputed items cannot be considered to be eligible for availment of Cenvat credit
even when the report says that “....On physical inspection, it is found that the
said goods In question are used in different plants of the factory, viz. packing
plani, boiler, coal crusher, meller efc..." The appelilant has submitted
photographs and detailed Write-up clearly establishing that the disputed items
have been used in the fabrication of parts and components of various capital
goods and repairs and maintenance thereof duly supporied by the Chartered
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Engineer Certificate and hence, denial of Cenvat credit even then would be not

legal and proper at all,

7.5  Regarding the appellant contention on the ground of limitation that they
were regularly filing monthly returne and therefore, the demand is time-barred, |
find that merely by filing monthly returns, the facts are not declared to the
Depariment. The appellant was required to inform full detaiis (as they have
submitted facts during appeal proceedings) when department asked them to
submit. Having not done so at assessment stage and even at adjudication stage,
| am not inclined to accept the plea of the appeliant that the demand in the Show
Cause Notice is ime barred.

8. In view of the above facts and legal position, | hold that Cenvat credit
claimed by the appellant is admissible to them and hence, | have no alternative
but to set aside demand confirmed by the impugned order.

9. Since the demand has been set aside, the question of recovery of interest
and imposition of penalty do not arise and therefore, interest and penalty
impesed under the impugned order are also liable to be set aside

10.  In view of above findings, | set aside the impugned order confirming
demand, interest and imposing penalty and allow the appeal,

1. sl a5 & 78 wdw & P soteT afF & B 39 B
11, The appeal filed by the appeliant is disposed off in above terms
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By R.P.A.D,
To. -

Mis. Madhu Silica Pvt. Ltd.,
| DU-IV,

Plot No. 147,

GIDC Vartej,
 Bhavnagar - 364 060.
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Copy for information and necessary action to :-

1. The Chief Commissioner, GST & Central Excise. Ahmedabad Zone,
Ahmedabad for his kind information

Z. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar

3. The Joint Commissioner, GST & Central Excise Division, Bhavnagar.

4. The Assistant Commissioner, GST & Central Excise. Bhavnagar

Guard File,
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