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¢ ORD IN APP L3

Mis. Madhu Silica Pvt. Ltd., DU-IV, Plot No. 147, Varte|, Bhavnagar
(hereinafter referred fo as “Appellant”) filed appeal against Order-In-Onginal No
12/Excise/Demand/2017-18 dated 28.04.2017 (hereinafler referred fo as ‘the
impugned order’) passed by the Assistant Commissioner, Central Excise, City
Division, Bhavnagar (hereinafter referred fo as ‘the lower adjudicating authonty’).

2. The brief facts of the case are that scrutiny of records of Appellant for the
period from January, 2016 to July, 2016 revealed that the Appellant had taken
Cenvat credit of Rs. 1,88,281/- on MS Angles, MS Beams, MS Plates/Stainless
Steel place/HR Flates/ channels / 5.5. Patti etc. treating them as capital goods
whereas these appeared to have been used for Civil construction or repairs and
maintenance of Capital goods, which was allegedly in contravention of
provisions of Rule 2{a){A) of the Cenvat Credit Rules, 2004 {hereinafier referred
to as "the Rules”). It was also alleged that as per Rule 2(a)(A)(ii) of the Rules
components, spares and accessones of the goods specified would qualify as
capital goods only if the components, spares and accessories fell under Chapter
82, B4, B85, 90 of the Central Excise Tanff. Rule 2(k)(B) of the Rules excludes
goods from the definition of inputs, which are used for — (a) construction or
execution of works contract of a building or a civil structure or a part thereof: or
(b} laying of foundation or making of structures for support of capital goods and
cement, angles, channels, Centrally Twisted Deform bar (CTD) or Thermo
Mechanically Treated bar (TMT) and other items if used for construction of
factory shed, building or laying of foundation or making of structures for support
of capital goods, then it would not be eligible as inputs for manufacture of capital
goods,

21  AR-I/SCNMadhu Silica-Audit Para/2015-16 dated 21.11.2016 was issued
to Appellant demanding Central Excise duty under Rule 14 of the Rules read
with Section 11A of the Central Excise Act, 1944 (hereinafter referred to as "the
Act”) and interest under Rule 14 of the Rules read with Section 11AA of the Act
and proposing penalty under Rule 15 of the Rules read with Section 11AC of
the Act on the ground that they have been wrongly availing Cenvat credit on
inehgible items as capital goods. The lower adjudicating authority, vide the
impugned order, confirmed demand of Rs. 1,88 281/- along with interest and
also imposed equal penalty equal of Rs. 1,88,281/- under Rule 15(2) the Rules
read with Section11AC of the Act with option of reduced penalty of 25 % of
demand involved under section 11AC(1)(b) of the Act to the appellant.

Paga Mo el 20
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3. Being aggrieved with the impugned order, the appellant preferred the

present appeal, inter alia, contending that the lower adjudicating authority has
not followed the principles of natural justice, as their defense stated at Para 8
and 9 of the impugned order have not been properly discussed while delivering
findings at Para 11 to 21 of the impugned order and therefore the matter should
be remanded back to the lower adjudicating authority; that their plea on limitation
has not been addressed in the impugned order and therefore on this ground also
the matter needs to be remanded back; that as per definition provided under
Rule 2(a){A)(ii) of the Rules, the goods covered and used as components,
spares and accessones of any chapter sub-heading of Central Excise Tariff Act,
1885 any goods specified at (i) and (i) are considered within the meaning of
capital goods; that the disputed items such as M.S. Beam, M.5. Plates. Stainless
steel plates, H.R. Plates, M.5. Channels. 5.5. Patti though falling under Chapter
73 of Central Excise Tariff have been used / consumed to fabricate parts,
components of capital goods installed to carry out manufacturing process and
to manufacture their final product. In support of their above contention the
appellant relied upon the following case laws -

(i) CCE & Service Tax Vs. India Cements Ltd. 2014 (310) ELT 836 (Mad.)
‘Cenval credit - Avaiiment of, on capital goods - Structural stee! items wz. M5
Plates, Angles, Chanmals and HR Sheets used for ol construction
gctivityferection of various machineries such as Electrostatic Precipitator for raw
mill projeci, additional fy ash handling system, MMD crusher, etc. for Dry Process
Cement Manufacluring Plant - HELD ' User lest was satisfied - impugned items
were capital goods eligible for credit in terms of Rule 570 of erstwhile Central
Excise Rules. 1844 as {f stood af relevant time - Rule 2{al{A)(i) of Cenvat Credit

Rules, 2004 [paras 8, 8] 30

(i) CCE Vs. Rajasthan Spinning and Weaving Mills 2010 (255) ELT 481 (SC) H

“CenvalModval - Capial goods - Siesl plates and M5 channels used in
fabricafion of chimney for diesel generating sef - Uiser lest evolved in Jawahar Mills
judgment (2001 (132} ELT. 3 (5.C )] applicabie lo instant case - No case that steel
plales and M.S. channels not required for fabrication of chimney as integral part of
diesel generaling sef - Mandatory under poliution control laws that all plants
emifting effiuvents to be equipped with apparatus to get rid of effivent gases and
any equipment used therelor to be freated as accessory lo goods specified as
capilal goods - impugned Tribunal order hoiding sfeel pistes and M 5. channsel as
capital goods and credit thereon admissible. sustainable - Rule 570 of erstwhile
Ceniral Excise Rules, 1844 - Rule Z(aljA) of Cenvat Credit Rules, 2004 [peras 1
12, 13 14]
CanvalModvat - Capital goods - Poliution control equipment, accessones therefor -
Any equipment used for getting nd of efluents lo be freated ss aocessary fo
specified capilal goods and credit thereon admissible - Rule 570 of erstwhie
Central Excise Ruwes, 1944 - Rule 2(a)(A) of Cenvat Credit Rulas, 2004 {para 13"

Page Mo, 4 of 20
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(it} Associated Cement Co. Lid. reported as 2015 (317) ELT 44 (chhat)

‘Cenval - Capifal goods - Components of capdal goods - H V. water spray, MV
waler spray, cuf off gales, M5 angle, M5 angle (ISME). fabricated siructure
fabricated siruciure of steel for bed ash handiing system and lower hopper impac!
bock are the components of capital goods and an assessee 5 enlifled lo clam
Modval credd! in respect of companents of capital goods - Cenval cradit alfowed -
Rule 570 of erstwhile Caentral Excise Rules. 1944 - Rule 2{al of Cenval Credi

Rules, 2004, [para 97"

(v} Hindustan Petroleum Corpn. reported as 2015 (317) ELT 134(Tn-Bang)
‘Cenval - Inpuls - MR Shests and Steel plales used for mainfenance of slorage
tanks - Storage tanks specifically covered under definiton of capital poods - HR
stoel sheels and plates efc. wsed for repair and maintenance within factory
aligibie for credit - Rule 2(k) of Cenvat Credit Rules, 2004, [pars 41"

3.1 The appellant contended that the lower adjudicating authority at Para 16
of the impugned order has accepted that the disputed item were used in the
capital goods but held that these disputed items do not fall within the definition of
capital goods as these items do not fall under Chapter 83, 84, 85, 30, 6801 and
6802 of the Central Excise Tariff is not correct inasmuch as the disputed items
were used as components, spares and accessories of the capital goods and
hence the Cenvat credit is admissible to them; that the decisions of Mis,
Dhampur Sugar Mills Ltd. reported as 2012(280) ELT 70 (Tri-Delhi) and M/s
DSCL Sugar reported as 2012 (280) ELT 89 (Tr-Del) are not applicable as
subsequently Hon'ble Supreme Court has settled the issue: that instructions
issued by CBEC vide F. No. 267/11/2010-CX dated 08.07.2010 on the basis of
the judgment of M/s, Vandana Global Ltd. reported as 2010(235) ELT 440 (Tri-
LE) is not applicable in the present case
Tt

3.2 The appellant has also submitted that the findings of the lower adjudicating
authority regarding non — availability of Certificate of the Chartered Engineer is
not correct as this Ceriificate dated 16.03.2015 was already submitted to the
lower adjudicating authority at the time of personal hearing

4 The Assistant Commissioner, Central Excise and CGST Division,
Bhavnagar submitted report vide F.No. IV/11-08/Misc Corres.Recovery/2017-
18/1187 dated 18.12.2017 wherein he, inter alia, submitted report wherein he
slated that the disputed goods have been used in different plants of the factory
viz. packing plant, boiler, coal crusher, melter etc.; that one-to-one correlation of
the disputed goods and its actual usage at particular plant could not be
ascertained, that the disputed goods have been mostly used in structural
construction for supporting capital goods / machinery; that structures such as
stairs, platforms, barriers with the help of channels. beams. plates etc.. that
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6
cables are placed on the structural construction carried out with the help of TMT

bars/angles/channels etc.; that the disputed goods like, S5 Patti, S5 HR Plates,
Sheet, beam used under the duct: ISMC used in Cerawool, Plates used in Coal
fire hot air generator; S5 Patti, Coil, SS Flat used in hot air duct were not visible;
that racks, conventional pellet packing, spares were used in racking system
spray dryer for storage of finished goods; that MS angles, S5 Round were used
in maintenance of storage of all plant spares; that some pipes were used to
transport waste water to effluent treatment plant, wherein water is purified and
then discharged outside the factory premises,

4.1 Personal hearing in the matter was attended by Shri R. R. Dave,
Consultant wherein he, inter alia, reiterated the grounds of appeal and
submitted detailed Written submission pointing out the capital goods heading
number and use of each specific parts/tanks in the manufacturing process; that
flow chart of manufacturing process and Write-up showing stage wise
machinenes used/required and inputs used in the manufacture of said part in
the factory, that certificate of Chartered Engineer dated 28.03.2016 has not been
considered by the lower adjudicating authority in the impugned order; that all
inputs have been necessarily used to manufacture machineries classified as
capital goods at the factory premises; that the appeal may allowed on the basis
of the above facts.

4.2  The appellant submitted item wise explanation along with photographs as
under :-
» Photo No, 01 - [ S

The photograph of Machinery taken, which covered under Sr No 21 to 23 of
Annexure 1o the Show Cause MNobtce No  AR-INSCN/Madhu-Silica-Audit
Para/2015-2016 Dated. 21 11.2016 In this photograph one can see that it is a
photo of High Total Dissolved Salt Tank (HDST) this item covered under the
definibion of capital goods provided under Rules 21a)(A)(wi) of the Cenvat Cradit
Rules, 2002, and fall under 7308 / 7310 of the Central Excise Tariff Act 1885
this High Total Dissolved Salt Tank (HOST) made out of materiai such as M 5
Plate, 55 Coil and Channels (Sr. No. 21 to 23 of Annexure to Show Cause
Notice - Photo No. 1) and used for the purpose of material consumed in
manufacture of dutiable excisable goods

# Photo No. 02 -

This is the photo of Machinery namely, Screw Conveyer Centrifuges which made
out from 5.5 Plate, HR. Plate and HR. Codl {Sr Mo. 43 1o 45 of Annaxure lo
Show Cause Notice- Phote Mo 2), this machinery is fall under Chapter Sub-
Heading No. B4211960which required for conveying the Sikca Powder (Final
Product) for further manufacturing process or packing of Final Product which
removed by the Appeliant on payment of Excise Duty

Pape Mo 8 of 20
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Photo No. 03 -
This is the photo of Platform made for unlpading of 55 Glass (Input of

Precipitated Silica) made out of M5 Plate and M.S Channel (Sr No. 27 to 30 of
the Annexure o Show Cause Nobice-Phots Mo, 3). This Platform called Malter
section silicate unloading of 5.5 Giass, this platform is required for fo prevent
the wastage of 5.5, Glass whila unloading from the hydraulic truck, which further
taken for mefting purpose from this platform, commanly known as Melter Section
Silicate unlcading Section, thes platform fall under 8431 39 / 8428 of the Central
Excise Tariff Act, 1985

in Photo No. 4 —this is the photo of Gate Valve which is part of machinery of
Jumbo Bag Packing, made out of 5.8 Round, 55 Sheet and M.S. Plate (Sr
Mo, 17 to 20 of Annexure to Show Cause Nolice-Phaoto - 4) These parts all under
Chapter Sub-Heading No 84228080 of Ceniral Excise Tarff Act, 1985 The
Jumbe Bag is placed below the Valve and Final Product is packed through
Packing Maching as required

Photo No. 05 -
This is the phate of Bag Filter Resting Structure which required for / utilized for or

function a& separator e separation of Alr and Solid (Powder) cantained in
Finished products e Precipitated Silica without this process the product cannot
be fit for market. This Resting Structure made out of MS. Angle, M5 Channe!
M 5. Plate and 5 5. Round (Sr No. 14 1o 16 of Annexure to Show Cause Notice-
Photo - 5) This Resting Structure fall under Chapter Sub- Heading No.
84213590 of the Central Excise Tarnff Act, 1985

Photo No_ 06 -
This is the Photo of Oid Melter ¥ Piece made out of M.S. Angle, M S Plate and
HR. Coils (Sr. No_ 33 to 42 of Annexure 1o Show Cause Notice-Phato- 6). Which
& used for conveyer of Silicate Glass and dropped the Silicate Glass in Meler for
melting the same This is in ¥ Shape for the reason this ¥ shape dropped the
5.5 Glass in two Melting Tank OLD MELETER Y PIECE fall under Chapter Sub-
Heading No. 8431 33/ B428 of the Central Excise Tariff Act, 1885

All machineries have been fabricated within our Factory Premises and Installed /
Erected /| Commissioned without carrying  out any Civil Construction Wark as
wall as no actvity of Construction of Structural Foundation is required. Moregver,
in case of any requirement of updated Technology all the sbove Machines may
be dismantle easily with naminal % of waste and it may be assemble at other
Flace of Faciory Premises. It is further to clarify that the Materials Coverad under
Sr. No. 01 to 13 and Sr. No. 46 1o 48 of Annexure to Show Cause Notice, have
been also used in above machineries a&s parts / companents or the utdization of
respective Malerial is described in Last column of Annexure where no Civil
Construction Work is carmied out / required

Al the above machinery is operated for the purpose of Manufaciure of dutiskie

Page Mo 7 of 30
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Excisable Goods which were either Exported or removed on payment of Duty in

OTA "

4.3 The appellant also submitted Write-up during personal hearing wherein
stage-wise process and utilisation of wvanous machineries which were
fabricated/repaired by using the disputed items, is show. The process submitted
by the appellant is reproduced as under -

“5Stage 1

The sodium silicate glass from the truck unloaded in the melter section
silicate Unloading platform ( Annex. Sr. No, 27 to 30 -MS Plate — MS
Channel — Photo No. 3) through Truck Tripler operated with the help of
Jack. The whole truck gets tilted on the Platform and unloads the SS
glass within short period of time, This will save the manpower to unload
the material and time also

Then the sodium silicate Glass is being feed in the melter hopper
through bucket elevator, The Melter hopper is situated above the
melter having load cell to feed the fixed quantity of SS glass in to
melter. At the melter Hopper outlet we have connected Y chute —
Called ¥ piece - ( Old Melter Y piece - Annex. Sr No. 33 to 42 - MS
Angle, MS plate HR Plate, HR Coil - Photograph No. 6) to feed the SS
Glass in two melters from one hopper.

The function of melter is to dissolve the glass in water under the
pressure of 4 KG at temp. of 150 degree. In t he meter the 55 glass is
being feed from the feed hopper after opening the top lid of melter.
There is a platform on the melter where the operator is feeding the
glass. Then the water is being feed in the melter and steam is given to
raise the temp. up to 150 degree with pressure of 4 kg/cm2. The Water
5 being circulated in the melter through pump and after 2.5 hrs the
complete glass is being dissolved in the water. By this way the solid
sodium silicate is get melt in the water and become liquid silicate.

This liquid silicate is transferred to the unloading tank where we check
the quality and then transfer it to settling tank. In settling tank the liquid
silicate is being kept for 24 hrs to settle all the impurities in liquid
silicate

The Settled liquid silicate is being transferred to process tank. We use
this settled liquid silicate during the process in reactor

Stage 2. L Mo

In stage 2 we are doing reaction between liquid silicate & Sulphuric
Acid and water in reactor We provide steam to maintain the required
temp. in reactor. With the controlled flow of liquid silicate, Acid and
water at a required temp. the precipitation start inside the reactor We
have a reaction batch time cycle from 1 hr to 3 hrs as per the grade &
quality to be produced. Once the reaction completed the slurry is being
transferred to Slurry holding tank. The reaction process is fully
automatic for all the batches and controlled by DCS hence there is no
emor in the reaction oceur,
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Stage 3

The slurry produced in the reactor is being feed in to fiter press
through pump for separation of liquid to solid. During filter feeling the
High TDS water is coming out from the filter press. In this High TSD
water there are chances of silica going — when any cloth got damaged.
S0 we are collecting the High TDC water in to HTDS tank { Annx. Sr.
No. 21 to 23 — MS Plate, S5 Coil, MS Channel - Photo No. 1 ) and
pass this water again through filter press so that silica could not goes in
waste.

In the filter press - from the slurry the water gets removed and cake of
silica formed The cake is being transferred through belt conveyor to
Scrapper hopper which give control feed of cake to the dryer via
paddle mixer, The silica cake is having B0% moisture

Stage 4
There are two types of dryers - 1. Flash dryer and 2. Spray dryer.

In fiash dryer the silica cake is being feed to the cage mill where the
cake gets disintegrate. We inject hot air in the cage mill. The hot air is
generated from the hot air generator and conveyed from hot air
generator to the cage mill through hot air duct.

The cake come in contact with hot air and water gets evaporated from
the cake hence Cake is converted in to powder. The stream of powder
and air pass through the bag filter for the separation of air & solid
(powder). The bag filter is fixed on the resting structure { Bag filter
resting structure — Annex Sr. no. 14 to 16 —= MS Channel, MS Plate, 55
round — Photo No. 5§)

The finished powder from the bag filter is being passed through the
vibro shifter to remove any foreign material from the finished product,
The powder is being conveyed to the finished product silo with the help
of pneumatic conveying system for packing.

In Spray Dryer the silica cake sends to the slurry preparation tank
(Liquefaction tank) where it gets mixed with the small proportion of acid
and the cake is converted in to slurry. The slurry is being transferred to
slurry holding tank.

The slurry is feed in to spray dryer through screw feed pump. In spry
dryer the slurry is passing through atomiser wheel. The hot air is being
injected in to the dryer chamber where the water gets evaporated from
slurry and powder separated. The fine particles of powder are being
collected in bag filter and the heavy particles are collected at chamber.
Both the silica powder is conveyed through the screw conveyor (Screw
conveyor - Annex. Sr. No. 43 to 45 — 55 plate, HR Plate, HR Cail -
Photograph No. 2) vibro screen for removal of foreign material from
the finished product

The powder is being conveyed to the finished product silo with the
help of pneumatic conveying system for packing.

Stage 5

The finished powder is then conveyed to the Pre hopper with the help
of rotary valve & screw conveyor. The pre hopper is a feed hopper for
automatic packing machine. There is slide gate valve ( Jumbo bag
packing machine slide gate valve - Annex. Sr. No, 17 — 20 Photograph
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No. 4) below pre hopper which control the flow of powder for packing.

The automatic packing machine ate of two types one is for small bags
and another is for jumbo bag packing

After packing the material is being stacked in the racks of the racking
system arranged in finished ware house.

In spray dryer plant we have roller compactor machines which produce the
granules from the powder, To operate the machine we have fabricated the
platform attached to the compactor machine. It is required for ease in operation

and maintenance.”

44 No one appeared from Department despite personal hearing notice sent
to the Commissionerate

Findings :-

5. | have carefully gone through the facts of the case, the impugned order,
the grounds of appeal, written and oral submissions made by the appeliant. | find
that the Appellant has filed this Appeals delaying it by 1 (one) day along with
Application for condonation of delay on the ground that the delay has occurred
in delivery of appeal papers from consultant by the courier. | condane delay of 1
day in filing appeal under Section 35 of the Act and proceed to decide the appeal

an merits.

2.1 The issues to be decided in the instant appeal are -
(i) Whether the impugned order confirming demand of Rs. 1,88.281/-
under Rule 14(1)(ii) of the Rules read with Section 11A(1) of the Act is
carrect or not,
(i) Whether interest is payable under Rule 14 of the Rules, read with
Section 11AA of the Act;
(iii) Whether penalty equal to demand is imposable under Rule 15(2) of
the Rules read with Section 11AC(1)(a) of the Act or not

E.r .'.-..___

6 The lower adjudicating authority has confirmed demand on the ground that
Cenvat credit is not available on items like HR Coil, MS Angle, M.S. Plate, §.5.
Plate, HR Plate etc. as per Rule 2{a)(A)iii) and Rule 2(k) of the Rules recording
his findings in Para 15 and 16 as under -

15 ...... From the definition of the "Capital Goods”, it is seen that
the material viz MS Angles™S Beam/ MS Plates / Stainfess Steel
Plates, HR Flates / M5 Channels / Sub-section Patti and other items
against which the Cenvat credil availed by the Noticee cannot be
considered as 'Capital Goods' as these goods are neither the
parts/components nor the accessones of goods of Chapler 82, 84, 85
ar 90 or pollution equipments. These are only structural / construction

marsnafs which are used for maintenance and repair gf their plant

inery, hence the same cannot he covered b efinition
Page Mo 10 of 20
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f 8 fined under a)(A) of Cenval Credit

Rules, 2004 Further, since these malenals are used by Noticee for

the purpose of repainng and maintenance of Capital Goods, hence

the same also cannol be considered as 'inpul’ as defined under Rule
2(k) of the Cenval Credit Rules, 2004.

16. There is no doubt that these items are essenfiaily used in the
capital goods for positioning, fixing efc. Bul they are used with capital

goods and accordingly, they cannot be treated as inputs for
manufaciured items. Further, Rule 2 of Cenvat Credif Rules, 2004

defines the capital goods exhaustively and the said goods on which
the Noticee had availed the Cenvat credit do not fall within the
definition of the capital goods as they are neither goods falling under
Chapters 82, 84, 85, 90 and Heading No. 6802 and sub-heading No.
6807 of the first schedule fo the Central Excise Tariff Act, 1985 nor
componants, spares and accessonies of such capital goods. In short
the said goods cannol be classified under any of the categories of
capital goods as defined in the Cenvat Credit Rules, 2004.”

6.1 | find that the lower adjudicating authority has disallowed Cenvat credit on
the disputed items even when the same have been used for repairs and
maintenance of the capital goods. The appellant, during personal hearing has
provided item-wise use along with photographs to explain that the disputed
inputs  had been used in fabrication of the parts of machinery for repairs and
maintenance. It is evident from the findings at Para 15 and 16 above, the lower
adjudicating authority has accepted the fact of usage of the disputed items in
repairs and maintenance of capital goods but even then denied Cenvat credit on
the ground that credit is not admissible if used for repairs and maintenance of the
capital goods, which s not commect and is against the settled legal position by way
of the following decisions :-

() CCE Vs. Jindal Stainless reported as  2016(343) ELT 527 (Tri-Bang)

Y6, have considered the submissions made by both the sides. In the case
aof the Andhra Sugary Ltd, this Tribunal had taken a view that credii af
Central Excise Dty would be avaifable in respect of MS Bars Plates, efc
wsed in workshop meant for repairs and mainienance of machinery which
are used for manufacture of final products. The Tribunal had also relied
upon the decision of the Hon'ble High Court in the case of Hindustan Zing
Led, (20007 (214) ELT. 510 (Raj.}] 1o take a view thar MS Plates, Sheets,
efc., wsed in the workshop for repair are eligible for Cemvar eredit. This
Tribunal also relied upon Paragraph 5 of the decision in the case oof Panipar
Co-operative Sugar Mills Lid. relied upon by the learned counsel to come fo
the conclusion that credit i admissible. Paragraph 3 is reproduced for
better appreciation;

"3 Dhave considered the submissions from both the sides and perwsed the
records, The appellant in course of proceedings before the Deputy
Commisstoner as well as Commissioner (Appeals) pleaded that during the
aperation of sugar mill certain parts and componenis of the machinery get
worn out and to replace the same. the new componenty have to he
Jabricated by using the steel items. On going through the impugned order-
in-appeal, | find that the Commissioner (Appeals) has not d;.il.lr.lmn.f the
uscge of the M dAngles, Channels, Plates, HR  Sheet eic. The
Page Mo 11 ol 20
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Commissioner (Appeals) has, however, simply relied upon the fudgment of
Larger Bench of the Tribunal in the case of Vandana Global Lid v. CCE
Raipur reported in 2000 (233) ELT. 440 {Tri-LB) and has upheld the
Deputy Commissioner 's order. In my view when the facr that the ilems, in
guestion, have been used for repair and maintenance of the plant and
machinery, that is, for M&Mﬂﬁﬂﬂﬂmﬂﬂﬁﬁi&a
worn oul and ha ; i
of three High Courts Hon 'ble Chhattisgarh High Coury, Hon bl Rajasthan
High Court and Hon ble Karnataka High Court, as mentioned above, the
mun wsed for repair and maintenance of machinery would be eligible for

Cenvat credit. Thowgh in a recemt judgment in case of Sree Ravalaseema
Hi-Stremgth Hvpo Lid v C.C. & CF, Tirupati {supra) Hon'ble AP, High
Court has taken a different view holding that welding electrodes used for
repair and maintenance are not eligible for Cenvar credit as the activity of
repair and maintenance is disiinct from manufacture, in my view when three
High Courts as mentioned above have held that the items used for repair
and maintenance of plani and machinery are eligible for Cenvat eredit it is
thix view which has to be adopted Moreover, for permitting Cenvar eredis
what iy relevant is_as to whether the wse of the item has nexus with
manifactur whelfer withoul ' ufaciure is_con -
possible. Since repair and maintenance is an activiey which is essential for

smoath _manufacturing aperations _and  without regular _repair_and

' iy noi commerciall

ised for repair nance of the plant would be eligible for €

wsed for repair and maintenance of the plant would be eligible for Cenvat
credit. I therefore, hold thar the § d order disallowing the Cenvai
eredit is not sustainable. The same is set aside. The appeal is allowed

|Emphasis supplied)

CCE Vs. Hira Power & Steels reported as 2015 (330) ELT 365 (Tri-Del)

"3 Learned AR submits that these ftems are not capital goods and are

structural items. therefore, resporndents are nol_entitled to take Cemvat
gredit on these items as per the decision of Vandana Globgl Led 2000
(233 ELT, 440 (Tri-LBi]. He further submits that as per the Rule § of
Central Excise (Appeals) Rules, 2001, the learned Commissioner
(Appeals) cannot consider the additional evidence prodiced before him.
Therefore. impugned order is required 1o be set aside.

3. Heard the parties and considered the submissions. N AA
s

. In this case Cenvar credit is sought fo he denied om the iems

mentioned hereinabove in Pava | on the premive that these items were

used as structural irems, the usage of which frems hay !u'qm expigined by

:_respondens in reply 1o the 1..H-m-. Calse notic sae fus been

remrdc ; tclicati bt same has not .Ewn comroveried

Al evidence and denied the Cenval

credit_on the ground that respondent has not provided drawi ingy_an nd

design byt mowhere fro aiel order it is coming out that adivdicaiinge
autharity has asked to show these documents from the respondents during

the cowrse of hearing, Therefore, evidence provided by the respontdent
_ﬁ_m: .feur ned Commissioner (Appeals) for consideration are admissible

aof the { . uﬂ' Excise F.JMTJ Rules, 2001 In these

e, learmid j " wnsidered the s
i flems and | r arrived i decision that these items J‘gg_}:g

!E-EH msed in manfacie or repair amd mainte, ¢ of capital

Iﬁ_i,'rt'.l"bn' ! do not find any infirmin in the :ﬂm arder. .'-Tq:.-me is
dd. Appeal filed by the Revenue is dismissed

|Emphasis supplied|
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6.2 In light of the above decisions, | find that denial of Cenvat credit on the

ground that the disputed items have been used for repairs and maintenance of
the capital goods is not correct, legal and proper, inasmuch as repairs and
maintenance of capital goods by way of fabrication of parts of the capital goods
in the factory premises itself is required to be treated as an integral part to keep
the capital goods in working condition to manufacture final products and Cenvat

credit on such items, therefore, cannot be denied.

T The appellant has submitted that the lower adjudicating authority has not
taken cognizance of the Chartered Engineer's Certificate dated 16.03.2015,

which is reproduced as under -

Dharmendrs Yara
L E M iFi

Ir Fail Cune e Prafmatery Dogaes

EAGINEERS et
QoM. b .

ARfilcep fpemDwe St g | Bunir Fopa ) 14 e

LEC R T BT

B8 Wi e Wi Racany
Vetvimagw Mgraige 104 037
BEOETE 3EAn M - MRS A ER

To Whom So Ever it May Concern

[ Report #: DNV MSPL ) 1603 / 03

" Date - zam-zn'-e_]

A2 The reguest of BiS, MADHU SILICA PYT.LTD; DU-IY al Plol no. 447 GiDc
Vartaj, Digt. Bhavnagar, |, the undersigned Mr. Dharmendra Vora, Chartersd Enginesr
Valser-Slant & Machinary, visited the above site an dt. 27% of March, 2018 with our rm.-.hm;
Gedatafl ta find ouf the net ubilized Quintity of 5.2 Pipes, 5.5 5heets. 58 Palli, H R alates
Hol rollad Cails, H. R Coils, M2 Beams, M.5 Angles, M &, Chanmels, gic nurtnnec.l rrnrn.
Vanous suppliens for fabricating various types of Equipmetls and streclures

Vin have coliscied & verifiad the bist of 42 Nos.of purchase Bills

. chadlene weighbridgn
siips 8lo.of clrrent Year 2015-2018 win aspact of ils quality quaniily, vsage and aghialy

whers i is used in 190 febication work carfied oul i gbove plant
apduma of the tabie af attaches whael. Which s sglf

LB shawn in [he iasi
explanatory

Moreover as per my apenian the usage of abtve lems hag
Baal qualny ang uninterrupted commeicial produciion

nezus with manufaciuring of

Litre by deciare that ;-

I hivs parasaally insgectnd e plant an O 27™ & Margh® 308

The information furnsshed abava is bup & correcl to the Dasl of my Kpawiodge and seset
I have a0 @irect or indireet intasest in the above matim

2,

Your's Binceraly,
e
A | e, |
.."'r -'- = A |
- ile !"l"-rmczn"._";'ll ||
DHARMENDORA VORA . ”mm"j-; / i
B.E. Mech,, F.LE, Charisrag Enginasr, E-1014831 .-"";-.a.:*h;
Govt, Regd Valua:-®jan & Machinnry. I.._JII t -~
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7.1 The appellant has submitted item wise usage of the disputed items along

with photographs of the machineries where used as parts duly backed by
technical write-up detailing use of said machinery in the manufacture of the
excisable final products. | find that the lower adjudicating authority has recorded
his findings in a generalized and casual manner without going in to the facts. |
also find that the lower adjudicating authority has not examined Certificate dated
16.03.2015 of Chartered Engineer. | find that the Chartered Engineer has
recorded findings after personally visiting the factory. |, therefare, find that the
lower adjudicating authority was duty bound to consider such evidence and to
give his findings with proper reasoning based on the facts. In this context, | rely
on the following decisions -

(iy CCE Vs Godavar Power & Ispat reported as 2016 (388) ELT 730(Tr-Del)

“Cemvar credit - Inpurs - Capital goody - MS Beams, Angles, € hannels,
Flats, Plates and Rounds - Usage of said items in differemt tipes of
fabrications and manufacture established in view of certificate from
Chartered Enginger - Rejection of this centificare on account of mismateh
of quantities wsed and wsable, not justified as quantiny wowld depend
upon pature and size of each maching - Credit availoble - Rules 2(a) and
ofk) of Cenvat Credit Rudes, 2004, [para 5]

3. Specific reference has been made fl'i the Revenue regarding certain
reference nos, mel fallving with that of originally examined by the

original adiudicating authority. Withowt going imto the correctness of
such claim and the implicarion of such assertion, it iy an admired fact
that the usage of various items even in different tvpes of fabrication and
mamufactire has not been guestioned with any amownt of corvobaration
by the Revenue to controvert the submissions made by the respondent
before the lower awthorities. The original authority as well av in the
grounds of appeal, observation has been maode regarding the Chartered
Engineer s Certificate being not guantitatively validated Thouwgh it Is not
clear av to the nawre of such validation, it would appear that the
quantity of steel items used in a particular item of structire equipment is
alleged to have been higher or lower. considering the nature and size of

the machine 'f
A

6. Regarding the impugned order having been pussed in violation of
Rule 3 of the Appeal Rules, 1 find that the growunds of appeal is rather
vague, without mentioning, which are all additional evidences, which
will be harred under the said rule Certain discrepancies hetween the
drawings'chart as presented before the original authority which were
also prodhiced before the Appellate Authority were mentioned ay the
reason for alleging the said vielaion of Rule 5 The Commissioner
(Appeais) i well within his right to s¢ek clarification to_explain any
evidences submitted before him, before dppreciating the satd evidence
for a_finding, Secking additiong! information or _clarification _on
evidences on record to facilitate the proper finding cannot be apparently
harred by the abovementioned rule. There is also no allegation that the
new set of evidences have been submitted By the respondent which came
fnte existence gfter the said case was decided by the original authority, |
fincd ne substantial ground in the appeal by the Revenue when there is no
challenge on merit. A perusal of the impugned order 1o examine the merit
reveals that the facrual wsage of various items have been examined by the
Fage No 14 of 20
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Commissioner (Appeals) and he way by various decicled cases

the application of “wser test” ax laid down by the Hon ble
Supreme Court in Rajasthan Spinning and Weaving Milis Lid - 2010
(255) ELT 48] (8.C) and in Jawahar Mills - 2000 (132 ELT 3
(5.0 The eligibility of the credit has been decided by the lower

anthoriny on such merits.

T Considering the above discussion and analvsis. [ find no merit in the

present appeal by the Reveniie, dccordingly, the same is dismissed. ™
[Emphasis supplied]

(i) CCE Vs. SKS Ispat & Power Ltd. reported as 2015(326)ELT820(T-Del)

Y4 Maiter is taken up for consideration and | have perused the
impignedd order wherein ld Commissioner s examined the issue on

the basis of cerfificate issued by the Chartered Engincer saving that these

rails were wsed for EQT cranes and they are essential components of

EOT cranes. The d. Commissioner has observed as under :

3.3 In the instant case | find that, the Adjudicating authority in the
impugned Order-in-Origingl has disallowed Cenvar eredit amownting 1o
R 18,200,321 1aken hy the Appellant on structural steed items e, Rails
of inputs by relving the judement of Hon ble CESTAT farger bench in the

case of M5, Vandana Global Led v CCE Raipur reported in 2000 (233}
EL T 440 (Tri-LB) and Board s Circular Insi !‘EEHQE No, 267/11/20110-
CX, dared 8-7-201{) wherein Hon'he Tribunal has categorically ruled
thet, goods like coment and steel ftems used for .’mmsr ﬁ_rg_umafnmm amd

o building g SIFNCHres | can

capital goods ar ax bgmas in rélation o the mnuzmmrg fimal procducts

and therefare, no credit of duty paid on the same can be aliowed under
the Cenvar Credit Rules, 2604, [t hax alse been stated by the Tribimal

amendment o Ex ion 2 to Rule 20k of Cenval Credit Rules,
20 vide Nofificaiion No, |8 2000-CE. dated 7-7-2000 s

darificatory in natur i refrospecrive effect.  Thus, in terms of

Hon'ble Tribunal's aforesaid judgmen ax well ax Board's instruction
supra, Cemvat credit on Cememt and Steel items used for laying
Soundarion and for bullding supparting  structires is not allowable.
Further para 4 of the CBEC instruction No. 2671 12000-CX. dated 8-7-
2000 sripwlare that, the credit on inputs used in the manufacture af
capital goeds, which are further used in the factory of the manufacture is
also available, except for items like Cement, angles, channels. CTD or
TMT hars and other items used for construction of factory shed, building
ar laving foundation or making of structures for support of capital goods.
From the abuve it is obvious that, if an assessee manifactires fiems i.e.
Capital goods or is parts, components, or aecessory onl of the structural
sfeel ftems, thenm there is no restriction in the availment of Cenvar
credit on these items. In the fnstant cave  find that, the Appellant had
furnished the documentary evidemcey  f¢,  Chartered  Engineer s
Certificaie dat m_;j-"- 2002 showing the gquantity of structural ftemy ie.
Raily ’ ure nents EOT Crane & Cooling Bed
MM& As per the suld documents they have wsed
impugned input ftemys for manufocture companents of EOT Crane for
fabricating the track for movement of EOT Crane and cooling bed On
going through the detailed chart showing distinctively the description of
structural steel items Lo Rails, date of raw material received, guansity
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received & used for final product and manufacture of resultant items said
to have been mamufociured ot of the impugned ftems. [ find that, they
fave availed Cenvat credit on siructural items e Rails wsed for
manufacture of components of EOT Crane and Cooling Bed eic. which
Mave @ definite function in relation to manifactire of their final prodict
Le. Rolled products in Rolling Mills Division and is emitrely differem
Sfrom the supporiing struciures aof plant & Machinery or for foundaiion as
held by the Adiudicating authority. Also | have gone through the
photographs of EOT Crame and considering the funcrion and use of the

ifems it can firmly said s¢_items are nothing bui paris and
componenis or accessories of the Rolling Mill () el within

the purview of Capital goods as defined under Rule 2ia) of Cenvar Credit
Rules, 2N,

3.7 In the instani case revenue has Mﬂ[ﬂf fo bring the evidences on
record to show that the Appellont had wsed such inputs for construction

of factory shed, building or laving :Jlf_.l"mm.'m'rﬂn or making of structures

for suppart of capital goods. On the other hand the appellant has shown
that the said inputs were wsed in the manufacture of Capital goods, under
4,

clawse {1 of Rule 2ia) of Cenvat Credic Rules

3. Lhave gone through the observation made by the ld Commissioner
(A} in the impugned order who Egﬁ rified on the certificate issued by the

Chartered E HHeer has fail rany evidence
contrary 1o |

6. In these circumstances, I do not find any infirmity with the impugned
order. Same is upheld Appeal filed by the Revenue is dismivsed

[Emphasis supplied]

CCE Vs. Polyplastics Ind. reported as 2017 (351) ELT 129 (P & H)

"3 The assessee contendy that the mowlds have never left its premises,

In this regard the wisessee relied upon the certificate issued hy
Chartered Engineer.

4. It ix common ground that for the purpose of reversing the Cenvat
credit. it was necessary for the moulds to have been physically remeoved
Srom the respondent s premises. The only question, therefore, is one of
Jact, namely whether the moulds were physically removed from the
respondent s premises or not?

3. The Adjudicating Authority relied upon the invaices to hold thar the
manlds had not been removed. The invoices merely evidence a sale. They
do not evidence the movement of the goods in respect whereof they are
raised. Delivery challans would indicare the removal of the goods from
out aof the premises of the seller and 1o the destination indicated therein,

6. We will presume that absent amyvthing else am invoice prima facie
indicates the delivery of possession of the goods sold However, in the

present case, this presumption is rebutted by the certificate issued by the
vd Engineer. There i mothing that indicates that the certific
gwmr.’ by the Chartered Engineer iy false. The Departmeni could eavily
have avcertained this foct by an inspection_of the :meum; premises
itself Even surprise ch ould have been carried ouwt, That was not

Fage Mo, 16 of 20
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T dn the circumsiances. the Tribunal cannot be joulted for having
refied upon the certificate issued by the Charrered Engineer. The

Tribunal rightly proceeded on the hasis of the balance af probabililies.
The jinding is far from perverse or absurd We are, in fact, in agreement
with the approach adopted by the Tribunal.

8, The appeal, therefore, is dismissed. ™

[Emphasis supplied]

Shree Bhagwati Steel Roll Mill reported as 2015 (326) ELT 209(S.C.)

"d43. We are in broad agreement with the Karnataka High Court view
as it is clear that the load capacity of an induction furnace it is
cerfainly relevant material referred 1o in Rule 3¢2) to deiermine the
capacity of the furnace instalfed It ix obvious that it is not necessary o
Mate such load capacity in terms for it to be included in Rule 312),
Agreeing thergfore, with the Karnataka High Court's view we set aside
the judgment of the Punjab and Harvara High Cowrt and declare that o
Chartered Engineer Certificate dealing with_the sanctioned electrical
logd for a furnace is a relevant consideration which can be looked gi in
the absence of other fagtors mentioned in Rule 3. This appeal is disposed
af accordingly. "

[Emphasis supplied]
Air Carrying Crop (1) Pvt. Ltd. reported as  2009(248)ELT175(Bom)

‘Evidence — Certificate of chartered engineer, dishelief of - Statement
of chartered engineer not recorded - If certificate was fo be disbelfeved
revenue oughl lo record his stalement andfor cal him for cross-
axamination, [para 8]

P
Mangal Sponge & Steel P. Ltd reported as 2015(326)ELT696(Tri-Del)

5. It is no doubt some of the items have been used by the
appeliant for fabrication of supporting structure embedded to
earth for which the Chartered Engineer who is an expert in the
fieid has already given in his report that appellant has used the
quantity of 49.85 MT of these items for supporting structures
and on the said quantity appellant has not claimed Cenvat
credit. The appellant is able to show by way of Chartered
Engineer Chartered that out of the total quantity 150 MT were
used by the appellant for fabrication of capital goods, These
observations of the Chartered Engineer which have been relied
by the appeliant have been discarded by the authorities below
without any tangible evidence. Merely saying that all the items
were used for supporting structure is not admissible evidence.
Therefore, as the appellant has been able to show the usage of
the items in question for fabrication of capital goods as directed
by this Tribunal in the earlier round of litigation, | have no
hesitation fo hold that appellant is entitled to take Cenvat credif
on this quantity. For the remaining quantity if revenue feels that
appellant has taken the credit they may initiate another
proceeding against the appeliant. But to the quantity upto 150
MT appellant is entitled to take Cenvat credit.

o
~
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& With these lerms | dispose of the appeal by selting aside
the impugned order.”

{wii) Gagan Resources P. Lid. reported as 2016(341)ELT363(Tri-Del)

‘4. | find that the Id Commissioner [Appeals) wide the
impugned order has allowed the Cenvat credil, holding that the
disputed goods have been used for manufacture of rotary Kiln
and rotary cooler, pollution control equipments (ES), conveyer,
after burn chambers, efc., which are capital goods mentioned
under Chapter Heading 84 of the Ceniral Excise Tanff Act
1985. | find from the impugned order that the Id. Commissioner

(Appeals) has amved al such conclusion based on the
documentsirecords/photographs and the Charered Engineer’s

cerificate submitted by the respondant.

5. In view of the fact that upon analysis of the factual malrix
the Id CommissionerfAppeais) has exfended the Cenvat bensfit

to the appeilant on the disputed goods, the impugned order
does not warrant the appeliate intervention. Therefore, | do not
find any merits in the appeal filed by Revenue. Accordingly, the

same is dismissed. ”

|[Emphasis supplied]
7.2 | find that the above decisions including that of Hon'ble High Court
have distinguished decision of the Hon'ble Larger Bench of CESTAT in case of
M/s. Vandana Global Ltd. referred to in the impugned order. The above quoted
decisions also signify that the Chartered Engineer Certificate has vital role to play
and that cannot be brushed aside without establishing that the Certificate is false
It is held by the Hon'ble High Courts and CESTAT that Cenvat credit on items
like HR Coils, M.S. Plates, M.S. Channels, M.S. Beam etc. have to be allowed if
the same have been used for fabrication of parts and components of plant and
machineries in the factory premises and Cenvat credit cannot be denied without
supporting evidences produced by the department =

e

7.3 | also rely upon the following orders of the Hon'ble CESTAT wherein, it
has been held that Cenvat credit on items used in fabrication of paris of the
capital goods is allowable -
(i) M/s. Saguna Metals reported as 2016 (339) ELT 119 (Tri-Hyd)
4. [ have heard the rival submissions and perused the appeal
papers. The main ground for denying the credit as seen discussed in
the impugned order is that the appelants falled to furnish sufficient
documnentary ewvidence that the impugned iems were used in
fabrication of capial goodsfaccessones/ parsicomponents A
Chartered Engineer's Ceriificale though produced before both the
authorities has not been considered at all The said expert has given
details regarding the manner and use of the impugned items. Further
the: fact of purchase of these ifems and their receipt in factory is not
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disputed. Revenwe does not have a case that such purchased fems

were diverted by the appellant in any manner. On such score, | am
able lo safely infer basing on the ificate the Ch

f sions cied by the el sfaled
have categorically held that credit s admissible. Facts of the presant
case being simiar, applying the ratio laid therein, | find thal the
disallowance of credit is unjustified.

6. In the resull, the impugned order is set aside, and the appeal is
allowed with consequential reliefs, if any.”

(i} Yash Paper Ltd. reported as 2017 (349) ELT 662 (Tri-All)

“Cenvat credhit - fnputs « Chanmels, Beams, Angles wsed in strengthening

Storage Tank for storgge of Cawstic Lve in caustic recovery plant of
paper factory, admissible for credit - Rule 2ik) of Cenvar Credit Rudes,

2NM, [para 3]
4. Heard the Id. DR wito hays supported the impugned Order-in-Appeal.

3 Having considered the rival contentions and on perusal of records it
is very clear that through Installation Certificate the items wsed on which
Cenvat credit was taken were used for ingreasing the strength of Storage
Tanks,  Therefore, 1 hold that _they were wsed in relation 1o the
manuifaciure of capitel goods and therefore as per definition of inpis
and capital goods they were eligible for Cenvat credic. Therefore. [ hold
that the appellant were entitled for Cenvat credit of Rs. 105,130~ ]
therefore, allow the appeal and set aside the impugned Order-in-Appeal
The appellant shall be entitled for relief, as per law. "

[Emphasis supplied)
| S

74 | find that the report submitted vide letter F. No. IV/11-08/Misc. Corres,
Recovery/2017-18 dated 18.12.2017 is vague and does not clarify as to why the
disputed items cannot be considered to be eligible for availment of Cenvat credit
even when the report says that "....On physical inspection, it is found that the
said goods in question are used in different piants of the factory, viz. packing
plant, boiler, coal crusher, melter efc..." The appellant has submitted
photographs and detailed Write-up establishing that the disputed items have
been used in the fabrication of parts of varnous machineries and repairs and
maintenance thereof duly supported by the Chartered Engineer Certificate and
denial of Cenvat credit even then would be not legal and proper at all,

7.5 In view of the above facts and legal position, | hold that Cenvat credit
claimed by the appellant is admissible to them and hence, | have no alternative

but to set aside demand confirmed by the impugned order,
Page Na. 15 of 20
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76 Since the demand has been set aside, the question of recovery of interest
and imposition of penalty do not arise and therefore, interest and penalty
imposed under the impugned order are also liable to be set aside

8 In view of above findings. | set aside the impugned order confirming
demand, interest and imposing penalty and allow the appeal

g WEEA ZanT a & i wfe & Fuewr e F8F & G e f
8. The appeal filed by the appellant is disposed off in above terms.

By R.P.A.D.

To, -

| Mis. Madhu Silica Pvt. Ltd.,
DUV,
Plot No. 147,
GIDC Vartej, '

|_Ehmrnagir — 364 060.

Copy for information and necessary action to :-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone
Ahmedabad for his kind information.

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,

Bhavnagar

The Joint Commissioner, GST & Central Excise Division, Bhavnagar

The Assistant Commissioner, GST & Central Excise, Bhavnagar

Guard File.
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