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:rfia :nlll Til'{{t (ortjcr-ln-Appcal No.):

BHV-EXC US-000-AP P-200-2017 -t8
:fltsr 6r Afrrqt
Date ol'Order:

t 5.03.2018 t 6.03.20 r 8

*'qR lidq, 3irsFd (Jrqs€), {ril+tc rsRr qfud /
Passed by Shri Kumar Santosh, Commissioner (Appeals), Ralkot

IFII ry{dl q{€ 3rq.qd/ Jcq.drd/ Fdq+ rrg-{d d-+q rflre qF6t sdrfi, Trs$te / l)Gra{ / TmJlr]rr (dm lq{ftfud drtt

{d 3rt{ d {G-J: /

Arising out oJ above mentioned OIO issued by Additronal/JoinuDepuly/Assislant Cornrnissroner Central Excise / Service Tax.

Rajkol / Jamnagar / Gandhrdham :

3f+df6ai & c'frETft 6I arff rrq qitT /Name&Address of the Appellants & Respondent :-

M/s Madhu Silica Pvt. 1.16. tl( I-lV Pkrt No. 147. Valtc.j. Bhai nagar-j64060.

a{ 3rT*(li{ia) t .qFl-d {G .qFd fiffif-sd ai}t f rrqrd qMI / q(tu6rlr * {J{er }rqid er{r n{ rr6dr t i
Any person aggrieved by lhis Order in-Appeal may file ar 

_appeal 
lo rhe appropnale aulhorily in lhe foliowing way

*rr 116 +ffi{ rirr6 etFF !.r fdr6..3rtrtq arqrftFwr i cfA yqrm, Adf{ racrd tr6 3fiIfrq.r{ .1944 A c'r{r 358 +
rrrta-r.a l*;a ]{tuB-q.F:1994 ff Um 86 * rdjia ffifu-d 7,16 ff. ir sFS t t/ '

Appeal to Customs, Excise & Servjce Tax Appellale Tribunal under Seclion 358 ol CEA, 1944 / Under Seclion 86 01 the
Finance Acl, 1994 an appeal hes lo.

a,f<q qeI;ra t TER'd qrfr tr.Ild ftFr tr"+ *dlq ,.cEa ?r-+ (.d *aF{ xdhitq -6r{ftr6roT 6I h?tc dt6 t€ .aI+ a
z :m. *l Tre, {5 ffi. +i fi * fAI] tt" '

The special bench of Cusloms, Excrse & Servrce Tax Appellale Tnbunal of Wesl Block No 2. R.K Puram. New Dethr in att

mallers relat.nq to classificarion a.ld valuatioa

lq{f# qf;Fr}{ 1(a) ,i "-rE ,N fdtdl } qaa g\ rei ydra dl"r )-E Fffq r,.r-E ,!-" ra Tl-dr{T 1rdl*E 
" fTfu{.q

{fu) & qfuF e1-tq qfd*r. zftin, {d .Fr+ t-T, c'FrJ rardrad J.-'L r A a* ufo u

To lhe West regional bench of Cusloms. Excise & Service Tax Appellale lribunal (CESTAI) at 2'i Floor. Bhauma| Bhawan
AsaMa Ahmedabad-380016 in case oi appeals olher lhan as menlroned in para- 1(a) above

}ffiq arqrfuF{lT + Il{ar irj]ii qa-da 6r? * Ri F;frq r.cr. eFq (lr{lf,r Eq?IaA 200l * ftqa 6 + rflia fiiri}ftd l6q
xd crr tA 3 +t TT qfrqt r ,lf rFrr Tr,r n+ t"Ia d -ra E +e r.+ sF e lr_u ,F J;qE er;ir. .6r pFr a{f fi Air
f^: .,':nq' rm ,feta, xrn S ro r IEE FF 5 ,iTO rqF ar 50 ir@ Tqr ,Te JlIIr 50 rrg ,r S- trE)+ e -1. aiF,?I , 

OOO/

rrd 5 6667- r+, j{r,E I0 000r Ed fl Fi'rnfta ?fi ?'-- f c1i F{rF 6t, *.ItA etF fi err'd,a rqtld Jrffiq
;q"rfu6{!T ff ansr + rflqq lf;i-€err t ars 4 ffi ,t c#B-frs sl,.6 a{ zq.rf Jrtr d -d t* grcs i<iu Aor ar qrft., 

I

ssfun re 6I frrrard, *6 Sr rq rrrsr,* dr'fi {Gr. ri1 +iiifira 3r{ffi-q -ql4fo6{Er Ar ?nqr fE a t I er"ra :nisr {d 3n-tl +
fdr':nd-ra-vr *-qrrr soo/- $c'r.'6T Bqitaa ?.8 frJ 6{ar F)"rr I

The appeal lo lhe Appellale Tribunal shall be fiied in quadruplicare in form EA 3 / as prescribed under Rule 6 oJ Cenkal
Excise (Appeal) Rules. 2001 and shall be accompanied agarllst one which at leasl should be a.companied by a fee oi Rs.
1.0001 Rs 50001, Rs10.000/ where amount of duty demand/inlerest/penallyrefund is upto 5 Lac. 5 Lac lo 50 Lac and
above 50 Lac respectively in lhe form of crossed bank dratl in lavour of Assl Regrstrar ol branch ol any nominaled public
sector bank o, the place where lhe bench of any nominated public seclor bank of the place where lhe bench oJ Ihe Tribunat
is situated Application made for granl ol slay shall be acconrpanied by a fee oi Rs. 500/,

3rtrfq aqrq1firfi{ur t sffT lrqrd, Fa-.a yftiars, 1994 Sr qRr 86(1) t }i?rrtJ 1ldl6{ B-rydriff. 1994. t h{q 9(t) * -ad
ffqift-a cq, S T 5 ,i sR ca:ai t fr sr {+nff ra ,s*' Fpr Bs .]ntar * h{< 3rffi{ SI 4S af. lF#r qfr rrq t riara +t
(rdt t (.6 cff qsrFrd Ftff qrft!) nt{ E;IS t 6r d 6fr q{ yF + €lq. i6r ndr6{ *l Fi4 aqrs €r ai,r 3it{ F-a1al aqr
J4adr xcr' 5 dr{g qr fFl ;FF 5 arq Ic.(, qi 50 dlr{ Tc(r d6 3{rrqr 50 dr{1 69! S 1.trt6 t a} Frnr 10001, rqi 5.000/,
{q} rrrar 10 000/- {qd 6r ftirftd iFr ?IF # qft qara Ft f}qifta erc6 +1 fi"rfla. F.i1i]d }ffi-q' alarQlF{or & ?nsr +
EFrra flEir * arF F B-S en ra+rr+; qrr c dra can nn ,sr?-d d-d ir*? d;m f+q n1a ,r?r pGtF s,ra oT err.r,
*r A iF ?r'q t Ffr' @?' 16r rd?: Jro-irq .-rrurirr+rur .f' ,ru' ftjl ? I r:r-rra r,?er lra rrr<{, + h- FTqe ry i arq
500/- Tq(,6T Blrifrd rl"6 d4,r 6{frr 6}4r /

The appeal under sub seclion (1) of Seclron 86 oi the Finance Acl. 1994. to lhe Appeliale Tribunat Shait be fited rn
quadruplicate in Form ST.5 as prescribed under Rule g(l) ot lhe Service Tax Ruies. 1994. aod Shatl be accompanied by a
copy of lhe order appealed againsl (on€ of which shall be cert ed copy) aod should be accompanred by a lees oi Rs
1000/ where lhe amounl of servrce lax & rnteresl dernanded & penalty levied of Rs 5 Lakhs or less. Rs.5O00^ where the
amount of service tax & inleresl demanded & penalty levied is more lhan live iakhs bul not exceedino Rs. Fifiy Lakhs.
Rs.10,000/ where the amouol 01 service lai & rnterest demanded & penalty levied rs more than {il1y Lakhs rupees, rn the
form ol crossed bank drafl in tavour of the Assislant Reqislrar of the bench of nominated Public Sector Bank of lhe ptace
where lhe bench of Iribunal is srtualed / Applrcalron made for granl of slay shall be accompanred by a fee ol Rs 500i
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(c)

fda lrfuff-{s. 1994 *r trm 86 fi Jq trnT}l (2) !E (2Al & ]];rrtd -t ff rrS vff-d. ddl4{ ffii. 1994, * A-{F 9(2) rd
9(2A) i ar6d farqifud cqd Sr.-7 i 61 3r {+-rii ('s rst sr{ ryd.d +;{tq r.qrd aI6 srrcT 3rrTff (vdr4. Adq 3?rE 9lF6

Earo qrfud jnhr fi qfiqf ddrd st (rrri t (.{ cld tr4rFld fS !ri?O 3jt{ Jrrr.r.r (dr{r E6rqr xrqrkl }Frdr rcrTn t;ftq
r.qrd:iffi/ A-qr6t, +t.]rffiq qmrR-+rq d nrird rS +rt 6I iAftr d srd 3{err Er cii }fr fiIlr * r.rra fi'fi Bt"ff I /

The appeal under sub seclion (2) and (2A) o1 the seclion 86 the Finance Acl 1994, shall be filed in For ST.7 as prescribed

under Rute 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompan€d by a copy ol order oI Commrssioner

Central Excise or Commissione.. Cenlral Excise (Appeals) (one ot whrch shall be a cerlified copy) and copy of lhe order

passed by the Commissioner auihorizrng the Assistant Conrmissioner or Depuly Commissioner of Central Excise/ SeNice Tax

to {ile the appeal berore lhe Appellale Tnbunal

I

Frsr 316, tdq t;qE ?!a r.d tsr6] Ifira srfo€{Tr r 
gFar) fi uA "{r * FrF a };dp J=Tre ?t;a rflrl+tff 1944 Al

!r'r 3iFc, S rfrf4 t''s. ffio ],fufi-rF. 1994 Sr rFT 83 + ]?rrr ,-{fl at tt 4r4 *r ?B A. rs Xra:r * clt }ffs
flfu€[q n Jr+fr Frd s{:r rere 1"6^i-dr F{ a]?r + 10 cf,lrra 110ryd. "rd 

rr4 qd 
{m-f,r ffiad e. ql qniar, as *{d ,-ni-ar

Fidrfc-d ? 6r rrrrara l6sl -Tc *rd-? Fc rnn a IFra firr a ,rrd dFir ]dE, a4 h.rr 6{3 rqs i rtua a ri.
' 

4-A-a ,41( a (d tarfr{ + 3.drtd "tra F6I, ac ar6" * frra rnfi'fr i
(i) uRr 1l+; jifliF {an
(ii) tdi. Tffr Er fi a* qdd {ftr
(ii0 ffi. Tsr lMl * ilqs 6 * .iada dq r+o
- dir5 rt i* F€ !.mr + sl{na fffiq (n, 2) ]{Ff+rrfi 2014 e iiRn $ T6 FFct ]rffic qriO6r{t * EqEr ,a-flxird

erra rjtr r.E JS- d dr{ rA 6int/
For an appeal lo be filed before lhe CESTAT, under Sectron 35F of lhe Cenlral Excise Acl. 1944 which is also made

applicable to Service Tax under Section 83 oi the Frnance Act. 1994. an appeal againsl lhis order shall lie before lhe Tribunal

on paymenl of 10% ol lhe duty demanded where duty or duly and penalty are in dispute. or penalty. where penalty alone is io

dispule, provided the amount of pre-deposil payable would be subject lo a ceiling of Rs 10 Crores,

Under Cenl!'al Excise and Service Tax "Duty Oemanded shall include :

(i) amount delermrned under Section 1 I D.

(ir) amount of eroneous Cenvai Credrl takea:

(iii) amounl payable under Rule 6 of lhe Cenvat Credil Rules

- provided furlher thal the provisrons of this Seclron shall not apply to the slay application and appeals pendrog Derore

any appellate authority prior 1o the commencernent of the Finance (No.2) Act, 2014.

mrd F{{r{ 6l q-itnq 3lr+dri :

R6vision epplic;tlon to Government of lndia:

lF 3ne$ & q/ftErD- {-ra' erElifur Frrd- F ts-fiq J:vrz ?!q, xfiftuF 1994 sI q'x 35FE & cua rr+a * yata 3ra1

irna, vne si+rr c-it"arur Jrr6Td l+'? A.r rjrdq ir-ue frirrr. aFt Ffufr Jffa ec rr{a Fse .EFi Fifaq:r-llooor dI
i+.q,I,rf,r qrFt'r / "

A revision application lies to the ljnder Secretary. lo lhe Government of lndia. Revision Application Unil lvlinistry ot Finance,

Departmenl of Revenue, 4lh Floor. Jeevan Deep Buiiding, Parliamenl Streel New Delhi'1't0001. under Seclron 35EE ol lhe
CEA 1944 rn respecl of lhe following case, governed by first proviso to sub-section (1) of Section-35B rbid:

qfu flrE 6 ftFS {{Fra .F prF:I F ffi !'FFa E$ "qrF 
nt A.{r 6rr-ola p }r3r{ rri.t qIrrrFF t a*rtJ qr m qa ar,rqfi qr

q, fFS.'T tc"" ,I{ S t !rsr, !'F qrrilra + d-{.e {1 f}.$ lqrr rrF F ur rIs.{E e Frs & trFFFrur + etra ffi +'{€,r* qr

E;ff r,<rz rrx * F..i ;r r6fia 6 nlH *r/
In case of iny loss of gtods. where lhe loss occurs in lransit from a factory 1o a warehouse or lo anolher factory or kom one

warehouse lo anolher during lhe course oJ processing o, lhe goods in a warehouse or in storage whelher in a faclory or in a

l{rl{ t qr6r FS {rE( qT- 8ir +} ft{ra ov 5 fl4 -+ 
qFflilT fi w]iEF +iil ar tn $ff 4t a-ftq ,.qa ?ra + gE (tri-d) t

ErFA fi J\ tr.ra + dtF{ Bd ,F< f Err +r ffi: $ rS B I /

ln case of rebale ol dLtty of excise on goods exported to any counlry or lerritory oulside lndia of on excrsable material used in

lhe manufaclure of the goods whch are exporled lo ally counlry or leritory oulside lndia.

qfa rerd q6 6r {rrdE Pdq Fffi r{Ra * dra{ lc.r.r qr rraa 4l qrfr ffeia fu-ql,rlr t /
ln case of goods exported outside lndia exporl to Nepal or Bhutan. without payment o, duty.

{FlgYd f,;r" * l;srda e--a' ,, ,rr-rri r, ii" "r cq?l .id? tq ylrtB-rF r.d gq+ fdBa q"t-e] e T(a F];q Sr -l d }h r-F

irlr "rl 
yrfr. 1r{rar * -fam F# ffirf-rrF (a 2i 1998 S Ern IOg 6, ear Ba-, & ri artE Jrlrdr qFrqfao q, r drd I

crita f$s qi e /
Credil of any duty allowed to be ulilized lowards payment of excise duty on frnal products under lhe provisions o{ lhis Acl or
the Rules made there under such order is passed by lhe Commissioner (Appeals) on or after. the dale appoinled under Sec
109 of lhe Finance (No2) Act 1998

Jcrt{. l"i-d.a S d q?si Eq, TiT"r FA6 p. Bf # }n-io lrrE?r aF?. 1Hta1 ffi 200t * A-rs 9 a rdnF Fd"lltrc e
5s{r*r+Tiquor+3Ftds$-Ja&a*r}.;rqrr+'J.d-6t'4fi?r{dHraerd}.jtard;?rSiasf-q-Eirrafi7f
urfist FFr fl i-drq JEId e-F xEFry 1944 A uIJr 35 tE +'dr: FqTra ,Ga *l lle-fit + F'te, * dh q{ IR 6 fi c?
F ri * drff qGr't i
The above applicalion shall be made rn duplicate in Form No. EA-8 as speofred under Rule, I ol Central Excise (Appeals)
Rules.2001 wilhin 3 monlhs {rom the dale on which lhe order sought to be appealed against rs communicated and shall be
accompanied by two copies each ol lhe OiO and Order-ln-Appeal lt should also be accompanied by a copy ol TR'6 Challan
evdencing paymenl of prescribed fee as prescribed under Seciion 35-EE oi CEA. 1944, under Malor Head of Accounl

qdl?{ur xrida a ara ffifua F!{tF er;E & rflit S, .rrf .i,?-
i5i rara rrr lrE {rE- sqa q, fFA *n fl rf Er, 200/ sr tfr{re F4-{ rr! ntr qfe f, r r-ff I:t- "rr@ 6qi C rqz1 Ft at
svt 1969 -7 6r F4irra fs{r -n\r I

The revision appication shall be accompanied by a fee ol Rs 20O/. ,xhere the amount involved in Rupees One Lac or less
and Rs. 10001 where lhe amount involved rs more than Rupees One Lac

qe ts ]rreg" F rg {d }??n fl ETatr ; rd r, It* {, Jras a fiE errr fir }rrrrl, Ftr+ d, , 'sq JrF {'FaEt tE arz F
frJd"$AFd.s'-A6rd€{n-r+fi!rrII{FrF}ffiq.rurfur{!'#,'aydraln+-f,asr*na)ca}r}d?F4.{.?rillt/
ln cise, if the order covers vaious numbers oI order in Original, fee for each O.l O. should be paid in lhe aforesaid manner.
not wihstanding the fact thal lhe one appeal lo the Appellant Tribunal o. lhe one applicatron lo lhe Cenlral Go!.t. As the case
may be, is filled lo avoid scriptoria work if excising Rs 1 lakh fee of Rs. 100/- for each.

q:n+nnfud ;qrqr q rfcs.3{fu 
-l}rs 

1975 + nan*-t t ]]-"{sr{ {d 3td!r ra €rFra 3lrhr 4i cfA q{ Aqifl:d 6 S0 {q} +r
arqrdq q-ffi fafua ,n Fl-{ arG1 i
One copfof applcatron or O.l.O a5 rhe case may be. aod lhe order of lhe adjudicaling auiho,ily shall bear a courl fee slamp
of Rs. 6.50 as prescribed under Schedule'l rn lerms of lhe Courl Fee Act 1975. as amended.

{tm ?rE irdtq l;q.q ?rFF rrd +ar€{ xffi aa,fu+-iq 1+'d iafu) ffi 1982 Ei aE-, sd ,ra sd?lrd FrFdr al
qE{ffia e,i drd fu ff yt ri tq.a la-+'n-i F,l ,'|{r lt /

Atlenlion is also inviled lo lhe rules covering lhese and olher related mallers contained in the Customs, Excise and Servrce
Appellare lflbu'lai (Procedure) Ruies 1982

I 
1iii1

(ii)

(vi)

(D)

(E)

(F)

(iv)

(v)

I

(G) 3ia xffiq crMr 6] 3lffd <Tfif-fr F.i i {infu ;qrqq. faraa :itr efrraa crdqE i + R(' y6- :ff E?ndrq aa€rf.
www coec gov ln +l au +i+rr 6 I

For the elaborale, detailed and lalest provisrons relating lo li[ng ot appeal to lhe lrigher appellate authonty, the appeltanl may
reler to lhe Departmental wpbsrte www r be" go, n
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:: ORDER IN APPEAL ::

M/s. Madhu Silica Pvt. Ltd., DU-IV, Plot No. 147, Vartej, Bhavnagar

(hereinafter refened to as'Appellant") filed appeal against Order-ln-Original No.

12lExcise/Demandl2}'17-18 daled 28.04.2017 (hereinafter refened lo as 'the

impugned order') passed by the Assistant Commissioner, Central Excise, Clty

Division, Bhavnagar (hereinafter referred to as'the lower adjudicating authority').

2. The brief facts of the case are that scrutiny of records of Appellant for the

period from January, 2016 to July, 2016 revealed that the Appellant had taken

Cenvat credit of Rs. 1,88,281/- on MS Angles, MS Beams, MS Plates/Stainless

Steel place/HR Plates/ channels / S.S. Patti etc. treating them as capital goods

whereas these appeared to have been used for Civil construction or repairs and

maintenance of Capital goods, which was allegedly in contravention of

provisions of Rule 2(aXA) of the Cenvat Credit Rules, 2004 (hereinafter refened

lo as "the Rules"). lt was also alleged that as per Rule 2(a)(A)(iii) of the Rules

components, spares and accessories of the goods specified would qualify as

capital goods only if the components, spares and accessories fell under Chapter

82, 84, 85, 90 of the Central Excise Tariff. Rule 2(k)(B) of the Rules excludes

goods from the definition of inputs, which are used for -- (a) construction or

execution of works contract of a building or a civil structure or a part thereof, or

(b) laying of foundation or making of structures for support of capital goods and

cement, angles, channels, Centrally Twisted Deform bar (CID) or Thermo

Mechanically Treated bar (TMT) and other items if used for construction of

factory shed, building or laying of foundation or making of structures for support

of capital goods, then it would not be eligible as inputs for manufacture of capital

goods.

2.1 AR-ll/SCN/Madhu Silica-AuditParat2}l5-16 dated 21 .11.2016 was issued

to Appellant demanding Cenkal Excise duty under Rule 14 of the Rules read

with Section 1 '1A of the Central Excise Act, 1 g44 (hereinafter referred to as ,,the

Act") and interest under Rule 14 of the Rules read with Section 11AA of theAct

and proposing penalty under Rule 15 of the Rules read with Section 11AC of

the Act on the ground that they have been wrongly availing cenvat credit on

ineligible items as capital goods. The lower adjudicating authority, vide the

impugned order, confirmed demand of Rs. 1,88,281/- along with interest and

also imposed equal penalty equat of Rs. 1,88,281l- under Rule 15(2) the Rules

read with SectionllAC of the Act with option of reduced penalty of 25 % of

demand involved under section I lAC(1Xb) of the Act to the appellant.

Page No. 3 of 20
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3. Being aggrieved with the impugned order, the appellant preferred the

present appeal, inter a/ra, contending that the lower adjudicating authority has

not followed the principles of natural justice, as their defense stated at Para I
and 9 of the impugned order have not been properly discussed while delivering

findings at Para 11 to 21 of the impugned order and therefore the matter should

be remanded back to the lower adjudicating authority; that their plea on limitation

has not been addressed in the impugned order and therefore on this ground also

the matter needs to be remanded back; that as per definition provided under

Rule 2(a)(A)(iii) of the Rules, the goods covered and used as components,

spares and accessories of any chapter sub-heading of Central Excise Tariff Act,

1985 any goods specified at (i) and (ii) are considered within the meaning of

capital goods; that the disputed items such as M.S. Beam, M.S. Plates, Stainless

steel plates, H.R. Plates, M.S. Channels, S.S. Patti though falling under Chapter

73 of Central Excise Tariff have been used / consumed to fabricate parts,

components of capital goods installed to carry out manufacturing process and

to manufacture their final product. ln support of their above contention the

appellant relied upon the following case laws :-

(i) CCE & Service Tax Vs. lndia Cements Ltd. 2014 (310) ELT 636 (Mad.)

"Cenvat credit - Availment of, on capital goods - Structural steet items viz., M.S.

Plates, Angles, Channels and HR Sheefs, used for civil construction

activity/erection of various machineries such as E/ecfrostatic precipitator for raw

mi pAed, additional fly ash handling system, MMD crusher, etc. for Dry process

Cement Manufactuing Plant - HELD : User tesf was satr,Sfied - lmpugned itens

were capital goods eligible for credtt in terms of Rule S7e of erstwhile Centrat

Exclse Rules, 1944 as it stood at relevant time - Rule 2(a)(A)(i0 of Cenvat Credit

Rules, 2004. [paras 8, 9]"

(ii) CCE Vs. Rajasthan Spinning and Weaving Mi[s 2010 (255) ELT 481 (SC)

"CenvauModvat - Capital goods - Sfee/ plates and M.S. channets used in

fabrication of chimney for diesel generating set - user test evotved in Jawahar Mitts

judgment [2001 (132) E.L.T. 3 (5.C.)] appticabte to instant case - A/o case fral stee/

plates and M.S. channels not required for fabrication of chimney as integral paft of

diesel generating set - Mandatory tinder poltution control laws that all ptants

emitting effluents to be equipped with apparatus to get rid of efftuent gases and

any equipment used therefor to be treated as accessory to goods specified as

capital goods - lmpugned Tibunal order holding steet ptates and M.S. channel as

capital goods and credit thereon admissible, sustainable - Rule \le of erstwhite

Central Excise Rules, 1944 - Rute 2(a)(A) of Cenvat Credit Rules, 2004. [paras 1,

12, 13, 141

cenvat/Modvat - capitar goods - portution control equipment, accessories therefor -

Any equipment used for gefting rid of effluents to be treated as accesso4/ fo

specified capital goods and credit thereon admissible - Rule S7e of erstwhile

Central Excise Rules, 1944 - Rule 2(a)(A) of Cenvat Credit Rules, 2004. [para 13]',

Page No. 4 of 20
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(iii) Associated Cement Co. Ltd. reported as 2015 (317) ELT 44 (chhat)

"Cenvat - Capital goods - Components of capital goods - H.V. water spray, M.V.

water spray, cut off gates, M.S. angle, M.S. angle (ISME), fabricated structure,

fabicated structure of steel for bed ash handling system and lower hopper impact

block are the components of capital goods and an assessee is entitled to clain

Modvat credit in respect of components of capital goods - Cenvat credit allowed -

Rule 57Q of erstwhile Central Excise Rules, 1944 - Rule 2(a) of Cenvat Credit

Rules, 2004. [para 9]"

(iv) Hindustan Petroleum Corpn. reported as 2015 (317) ELT 134(Tri-Bang)

'Cenvat - lnputs - HR Sheets and Sfee/ p/ates used for maintenance of storage

tanks - Storage tanks specifically covered under definition of capital goods - HR

sfee/ sheets and plates, etc., used for repair and maintenance within factory,

eligible for credit - Rule 2(k) of Cenvat Credit Rules, 2004. [para 4]"

3.1 The appellant contended that the lower adjudicating authority at Para 16

of the impugned order has accepted that the disputed item were used in the

capital goods but held that these disputed items do not fall within the definition of

capital goods as these items do not fall under Chapter 83, 84, 85, 90, 6801 and

6802 of the Central Excise Tariff is not correct inasmuch as the disputed items

were used as components, spares and accessories of the capital goods and

hence the Cenvat credit is admissible to them; that the decisions of M/s.

Dhampur Sugar Mills Ltd. reported as 2012(280) ELT 70 (Tri-Dethi) and M/s.

DSCL Sugar reported as 2012 (280) ELT 89 (Tri-Det) are not appticable as

subsequently Hon'ble Supreme Court has settled the issue; that instructions

issued by CBEC vide F.No.26711112010-CX dated 08.07.2010 on the basis of

the judgment of M/s. Vandana Global Ltd. reported as 2010(235) ELT 440 (Tri-

LB) is not applicable in the present case.

3.2 The appellant has also submitted that the findings of the lower adjudicating

authority regarding non - availability of certificate of the chartered Engineer is

not correct as this certificate dated 16.03.201s was already submitted to the

lower adjudicating authority at the time of personal hearing.

4. The Assistant Commissioner, Central Excise and CGST Division,

Bhavnagar submitted report vide F.No. lV/11-O8/Misc.corres.Recoveryl2olT-

1811187 daled 18.12.2017 wherein he, inter alia, submitted report wherein he

stated that the disputed goods have been used in different plants of the factory

viz. packing plant, boiler, coal crusher, melter etc.; that one-to-one correlation of

the disputed goods and its actual usage at particular plant could not be

ascertained; that the disputed goods have been mosfly used in structural

construction for supporting capital goods / machinery; that structures such as

stairs, platforms, barriers with the help of channels, beams, plates etc.; that
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cables are placed on the structural construction carried out with the help of TMT

bars/angles/channels etc.; that the disputed goods like, SS Patti, SS HR Plates,

Sheet, beam used under the duct; ISMC used in Cerawool, Plates used in Coal

fire hot air generator; SS Patti, Coil, SS Flat used in hot air duct were not visible;

that racks, conventional pellet packing, spares were used in racking system

spray dryer for storage of finished goods; that MS angles, SS Round were used

in maintenance of storage of all plant spares; that some pipes were used to

transport waste water to effluent treatment plant, wherein water is purified and

then discharged outside the factory premises.

4.1 Personal hearing in the matter was attended by Shri R. R. Dave,

Consultant wherein he, inter alia, reiterated the grounds of appeal and

submitted detailed Written submission pointing out the capital goods heading

number and use of each specific parts/tanks in the manufacturing process; that

flow chart of manufacturing process and Write-up showing stage wise

machineries used/required and inputs used in the manufacture of said part in

the factory; that certificate of chartered Engineer dated 28.03.2016 has not been

considered by the lower adjudicating authority in the impugned order; that all

inputs have been necessarily used to manufacture machineries classified as

capital goods at the factory premises; that the appeal may allowed on the basis

of the above facts.

4.2 The appellant submitted item wise explanation along with photographs as

under:-

> PhotoNo.ol- (.,-\L
Y't _,-,-

The photograph of Machrnery taken, which covered under Sr. No. 21 to 23 of

Annexure to the Show Cause Notice No. AR-IUSCN/Madhu-silica_Audit

Paral2015-2016 Dated: 21.11.2016. ln this photograph one can see that it is a

photo of High Total Dissolved Salt Tank (HDST) this item covered under the

definition of capitar goods provided under Rures 2(a)(A)(vii) of the cenvat credit

Rules, 2002, and fall under 7309 I 7310 of the Central Excise Tarrff Act, 1985,

this High Total Dissolved Salt Tank (HDST) made out of material such as M.S.

Plate, S.S. Coil and Channels (Sr. No. 21 lo 23 of Annexure to Show Cause

Notice - Photo No. 1) and used for the purpose of materjal consumed in

manufacture of dutiable excisable goods.

> Photo No. 02:-

This is the photo of Machinery namely, Screw Conveyer Centrifuges which made

out from S.S. Plate, H.R. Plate and H.R. Coil (Sr. No. 43 to 45 of Annexure to

Show Cause Notice- Photo No.2), this machinery is fall under Chapter Sub_

Heading No. 84211960which required for conveying the Silica powder (Final

Product) for further manufacturing process or packing of Final product which

removed by the Appellant on payment of Excise Duty.
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D Photo No. 03.-

This is the photo of Platform made for unloading of S.S. Glass (lnput of

Precipitated Silica) made out of M.S. Plate and M.S. Channel (Sr. No. 27 to 30 of

the Annexure to Show Cause Notice-Photo No. 3). This Platform called Melter

section silicate unloading of S.S. Glass; this platform is required for to prevent

the wastage of S.S. Glass while unloading from the hydraulic truck, which further

taken for melting purpose from this platform, commonly known as Melter Section

Silicate unloading Section, this platform fall under 843'l 39 I 8428 of the Central

Excise Tariff Act, 1985.

> Photo No.04:-

ln Photo No. 4 -this is the photo of Gate Valve which is part of machinery of

Jumbo Bag Packing, made out of S.S. Round, S.S. Sheet and M.S. ptate (Sr.

No. 17 to 20 of Annexure to Show Cause Notice-Photo - 4). These parts all under

Chapter Sub-Heading No. 84229090 of Central Excise Tariff Act, 1985. The

Jumbo Bag is placed below the Valve and Final product is packed through

Packing Machine as required.

I Photo No.05-

This is the photo of Bag Filter Resting Structure which required for / utilized for or

function as separator i.e. separation of Air and Solid (powder) contained in

Finished products i.e. Precipitated Sjlica without this process the product cannot

be fit for market. This Resting Structure made out of M.S. Angte, M.S. Channel

M.S. Plate and S.S. Round (Sr. No. 14 to 16 ofAnnexure to Show Cause Notice-

Photo - 5). This Resting Structure fall under Chapter Sub- Heading No.

84213990 of the Central Excise Tariff Act ,1985.

> photo No. 06_ g. 
>

This is the Photo of Old Melter Y Plece made out of M.S. Angle, M.S. plate and

H.R. Coils (Sr. No. 33 to 42 of Annexure to Show Cause Notice-photo_ 6). Which

is used for conveyer of siricate Grass and dropped the silicate Grass in Merter for

melting the same. This is in y Shape for the reason this y shape dropped the

S.S. Glass in two Melting Tank OLD MELETER y PIECE fa under Chapter Sub-

Heading No. 8431 39 I 8428 of the Central Excise Tariff Act, 198S.

AII machineries have been fabracated within our Factory premises and lnstalled /

Erected / Commissioned without carrying out any Civil Construction Work as

well as no activity of Constructjon of Structural Foundation is required. Moreover,

in case of any requirement of updated Technology all the above Machines may

be dismantle easily with nominal % of waste and it may be assemble at other

Place of Factory Premises. lt is further to clarify that the Materials covered under

Sr. No. 01 to 13 and Sr. No. 46 to 49 of Annexure to Show Cause Notice, have

been also used in above machineries as parts / components or the utirization of

respective Material is described in Last column of Annexure where no Civil

Constructron Work is carried out / required.

All the above machinery is operated for the purpose of Manufacture of duuable

7

Page No 7 of 20



ts
Appeal No: V2360/BVRY2017

8

Excrsable Goods which were either Exported or removed on payment of Duty in

DTA "

4.3 The appellant also submitted Write-up during personal hearing wherein

stage-wise process and utilisation of various machineries which were

fabricated/repaired by using the disputed items, is show. The process submitted

by the appellant is reproduced as under :-

" Stage 1

The sodium silicate glass from the truck unloaded in the melter section
silicate Unloading platform ( Annex. Sr. No. 27 to 30 -MS plate - MS
Channel - Photo No. 3) through Truck Tripler operated with the help of
Jack. The whole truck gets tilted on the Platform and unloads the SS
glass within short period of time. This will save the manpower to unload
the material and time also.

Then the sodium silicate Glass is being feed in the melter hopper
through bucket elevator. The Melter hopper is situated above the
melter having load cell to feed the fixed quantity of SS glass in to
melter. At the melter Hopper outlet we have connected y chute -
Called Y piece - ( Old Melter Y piece - Annex. Sr No. 33 to 42 - MS
Angle, MS plate HR Plate, HR Coil - Photograph No. 6) to feed the SS
Glass in two melters from one hopper.

The function of melter is to dissolve the glass in water under the
pressure of 4 KG at temp. of 150 degree. ln t he meter the SS glass is
being feed from the feed hopper after opening the top lid of hefier.
There is a platform on the melter where the operator is feeding the
glass. Then the water is being feed in the melter and steam is given to
raise the temp. up to '150 degree with pressure of 4kgtcm2. The Water
is being circulated in the melter through pump and after 2.5 hrs the
complete glass is being dissolved in the water. By this way the solid
sodium silicate is get melt in the water and become liquid siliiate.

This liquid silicate is transferred to the unloading tank where we check
the quality and then transfer it to setfling tank. ln setfling tank the liquid
silicate is being kept for 24 hrs to setfle all the impurities in liquid
silicate.

The Settled liquid silicate is being transferred to process tank. We use
this settled liquid silicate during the process in reactor.

Stage 2.

I .rlrg" 2 we are doing reaction between liquid silicate & Sulphuric
Acid and water in reactor. We provide steam to maintain the required
temp. in reactor. With the controlled flow of liquid silicate, Acid and
water at a required temp. the precipitation start inside the reactor. We
have a reaction batch time cycle from t hr to 3 hrs as per the grade &
quality to be produced. Once the reaction completed the slurry is being
transferred to Slurry holding tank. The reaction procesj is full!
automatic for all the batches and controlled by DCS hence there is no
error in the reaction occur.
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Stage 3

The slurry produced in the reactor is being feed in to filter press

through pump for separation of liquid to solid. During filter feeling the
High TDS water is coming out from the filter press. ln this High TSD
water there are chances of silica going - when any cloth got damaged.
So we are collecting the High TDC water in to HTDS tank ( Annx. Sr.

No. 21 to 23 - MS Plate, SS Coil, MS Channel - Photo No. 1 ) and
pass this water again through filter press so that silica could not goes in

waste.

ln the filter press - from the slurry the water gets removed and cake of
silica formed The cake is being transferred through belt conveyor to
Scrapper hopper which give control feed of cake to the dryer via
paddle mixer. The silica cake is having 80% moisture.

Stage 4

There are two types of dryers - 1. Flash dryer and 2. Spray dryer.

ln flash dryer the silica cake is being feed to the cage mill where the
cake gets disintegrate. We inject hot air in the cage mill. The hot air is
generated from the hot air generator and conveyed from hot air
generator to the cage mill through hot air duct.

The cake come in contact with hot air and water gets evaporated from
the cake hence Cake is converted in to powder. The stream of powder
and air pass through the bag filter for the separation of air & solid
(powder). The bag filter is fixed on the resting structure ( Bag filter
resting structure -Annex Sr. no. 14 to 16 - MS Channel, MS plate, SS
round - Photo No. 5)

The finished powder from the bag filter is being passed through the
vibro shifter to remove any foreign material from the finished product.
The powder is being conveyed to the finished product silo with the help
of pneumatic conveying system for packing.
ln Spray Dryer the silica cake sends to the slurry preparation tank
(Liquefaction tank) where it gets mixed with the small proportion of acid
and the cake is converted in to slurry. The slurry is being transferred to
slurry holding tank.

The slurry is feed in to spray dryer through screw feed pump. ln spry

9ry"1 
tlg slurry is passing through atomiser wheel. The hot air is being

injected in to the dryer chamber where the water gets evaporated frori
slurry and powder separated. The fine particles of powder are being
collected in bag filter and the heavy particles are collected at chamberl
Both the silica powder is conveyed through the screw conveyor (Screw
conveyor - Annex. Sr. No. 43 to 45 - SS plate, HR plate, HR Coil _
Photograph No. 2) vibro screen for removal of foreign material from
the finished product.

.The powder is being conveyed to the finished product silo with the
help of pneumatic conveying system for packing.

Stage 5

The finished powder is then conveyed to the pre hopper with the help
of rotary valve & screw conveyor. The pre hopper is a feed hopper for
automatic packing machine. There is slide gate valve ( Jumbo bag
packing machine slide gate valve - Annex. Sr. wo. t Z _ 20 photograpE

o
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No. 4) below pre hopper which control the flow of powder for packing.

The automatic packing machine ate of two types one is for small bags
and another is for jumbo bag packing.

After packing the material is being stacked in the racks of the racking
system arranged in finished ware house.

ln spray dryer plant we have roller compactor machines which produce the

granules from the powder. To operate the machine we have fabricated the

platform attached to the compactor machine. lt is required for ease in operation

and maintenance."

4.4 No one appeared from Department despite personal hearing notice sent

to the Commissionerate.

FindinEs:-

5. I have carefully gone through the facts of the case, the impugned order,

the grounds of appeal, written and oral submissions made by the appellant. I find

that the Appellant has filed this Appeals delaying it by 1 (one) day along with

Application for condonation of delay on the ground that the delay has occurred

in delivery of appeal papers from consultant by the courier. I condone delay of 1

day in filing appeal under Section 35 of the Act and proceed to decide the appeal

on merits.

5.'1 The issues to be decided in the instant appeal are -

(i) Whether the impugned order confirming demand of Rs. 1,Bg,2g1l-

under Rule 14(1)(ii) of the Rules read with Section i1A(1) of the Act is

correct or not;

(ii) Whether interest is payable under Rule 14 of the Rules, read with

Section 1'lAA of the Act;

(iii) Whether penalty equal to demand is imposable under Rule 1S(2) of

the Rules read with Section 1 1AC(1)(a) of the Act or not.

6. The lower adjudicating authority has confirmed demand on the ground that

Cenvat credit is not available on items like HR Coil, MS Angle, M.S. plate, S.S.

Plate, HR Plate etc. as per Rule 2(a)(A)(iii) and Rule 2(k) of the Rules recording

his findings in Para 15 and 16 as under:-

'15 ...... From the definition of the "Capitat Goods,', it is seen that
the mateial viz. MS Angles/MS Beam/ MS ptates / Sfaln/ess Sfee/
Plates, HR Plates / MS Channels / Sub-section pafti and other items
against which the Cenvat credit availed by the Noticee cannot be
considered as 'Capital Goods' as fhese goods are neither the
parts/components nor the a
or 90 or pollution equipmen

ccessonbs of goods of Chapter 82, 84, 85

mateials wh are used for maintenance and reoair of their plant

finition

fs. Ihese are onlv structural / construction

and machinerv. hence the same cannot be covered bv the de
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of Capital ooods as defined under Rule 2h)(H of the Cenvat Credit
Rules 2004 . Fufther, slnce fhese materials are used by Noticee for
the purpose of repairing and maintenance of Capital Goods, hence
the same also cannot be considered as 'input' as defined under Rule
2(k) of the Cenvat Credit Rules, 2004.

16. There is no doubt that these items are essentiallv used in the
caoital ooods for oositionino. fixino etc. But thev are used with capital
qoods and accordinolv. thev cannot be treated as inputs for
manufactured items. Further, Rule 2 of Cenvat Credit Rules, 2004
defines the capital goods exhaustively and the said goods on which
the Noticee had availed the Cenvat credit do not fall within the
definition of the capital goods as they are neither goods falling under
Chapters 82, 84, 85, 90 and Heading No. 6802 and sub-heading No.
6801 of the first schedule to the Central Excise Taiff Act, 1985 nor
components, spares and accesson'es of such capital goods. ln short
the said goods cannot be classified under any of the categoies of
capital goods as defined in the Cenvat Credit Rules, 2004."

6.1 I find that the lower adjudicating authority has disallowed Cenvat credit on

the disputed items even when the same have been used for repairs and

maintenance of the capital goods. The appellant, during personal hearing has

provided item-wise use along with photographs to explain that the disputed

inputs had been used in fabrication of the parts of machinery for repairs and

maintenance. lt is evident from the findings at para 15 and 16 above, the lower

adjudicating authority has accepted the fact of usage of the disputed items in

repairs and maintenance of capital goods but even then denied cenvat credit on

the ground that credit is not admissible if used for repairs and maintenance of the

capital goods, which is not correct and is against the settled legal position by way

of the following decisions :-

(i) CCE Vs. Jindal Stainless reported as 2016(343) ELT S2t (Tri-Bang)

"6. I have considered the submissions made by both the sides. In the case
of the Andhra Sugars Ltd., this Tribunal had taken a view that uetlir of
Central Excise Duty would be available in respect of MS Bari/plates, etc.,
used in worlchop meant for repairs and maintenance of machinery which
are used for manufacture of final products. The Tribunal had also relied
upon the decision of the Hon'ble High Court in the case of Hindustan Zinc
Ltd. [2007 (211) E.L.f. 510 (Raj.)J to take aview that MS plates, Sheets,

etc., used in the workshop for repair are eligible .for Cenvat credir. This
Tribunal also relied upon Paragraph 5 of the decision in the case oJ panipat

Co-operative Sugar Mills Ltd. relied upon by the learned counsel lo comi to
the conclusion that credit is admissible. Paragraph 5 is reproduced for
betler appreciation:

" 5. I have considered the submissions from both the sides and perused the
records. The appellant in course of proceedings before the Deputy
Commissioner as well as Commissioner (Appeals) pleaded that tturing the
operotion of sugar mill certain parts and components of the machinery get
worn oLfi and to replace the same, the new components have lo be

fabricated by using the steel items. On going through the impugned order_
in-appeal, I.find that the Commissioner (Appeals) hos not disputed the
usage of the M.S. Angles, Channels, plates, H.R. Sheet, etc. The
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Commissioner (Appeals) has, however, simply relied upon the judg,ment of
Larger Bench oJ the Tribunal in the case of Vandana Global Ltd. v. CCE,

Raipur reported in 2010 (253) E.L.T. 410 (Tri.-LB) and has upheld rhe

Depuy Commissioner's order. In mv view when the fact that the items, in

and maintenance of the olant and

maghinery, thot is, for fabrication of the parts of machinerv which had sot
worn out and have to be renlut: d is not disouted. tn view of the iudsmentse

of three Hish Courts Hon'ble Chhauissarh Hish Courl. Hon'ble Raiasthan

Hish Court and Hon'ble Karnataka Hiph Court. as mentioned above. the

inouts used for reoair and maintenance of machinerv would be elicible for
Cenvat credit. Though in a recent judgment in case of Sree Rayalaseemo

Hi-Strength Hypo Ltd. v. C.C. & C.8., Tirupati (supra) Hon'ble A.P. High
Court has taken a different view holding that t,,elding electrodes used for
repair and maintenance ore not eligible for Cenvat credit as the actiriry of
repair and maintenance is distinct from manufacture, in my view when three
High Courts as mentioned above have held that the items used for repair
and maintenance of planl and machinery are eligible for Cenvat credit it is
this view which has to be adopted. Moreover. for oermittin s Cenvat credit
what is relevanl is as to whether the use of the item has nexus with
manufacture and whether without thot item manufacture is commercia llv
possible. Since reoair and maintenance is ttn activity u'hich is essentiol for
smooth manufacturiw, o ralions and without resulor renair and
maintenanc e. manufac turinp ac I ivi tv is not commerciallv feasihle. the inDuts
used r reoair and maintenance of the nlant would be elisihle r Cenvat
credit therefore. hold that lhe imnusned order disallowinp the Cenvat
credit is not sustainahle The same is set aside. The aooeal is allowed. "

IEmphasis supplied]

CCE Vs. Hira Power & Steets reported as 2O1S (330) ELT 365 (Tri-Del)

"3. Learned AR submits that these items are not capital goods and are
structural ilems, therefore ,TCSDondents are not entitled to take Cenvat
credit on these items os per the decision o{ Vandlna Global Lrd l20l0
Q53) E, L.T. 440 ffri-LB)l He further submits lhat as per the Rule 5 of
Central Excise (Appeals) Rules, 2001, the learned Commissioner

t

(ii)

(Appeals) cannot consider the additional evidence produced before him
Therefore, impugned order is required lo be set askle.

5. Heard the parties ond considered the submissions

6. In this case Cenvat credit is sought to be denied on the items
mentioned hereinabove in Para I on the premise that these items u)ere
used as structural items, lhe usa e of which items hos heenexnlained hv
the resoondents in reDlv to the show cause nolice and same has been
recorded bv lhe adiudicatins authoritv but same has not been controverted
bv the adiudicati authorily h, ith cosent evidence and denied the Cenvat
credit on the pround that respondenl has not provi<led drav i and
desisn but nowhere from the said order it is comins out thut adiudicating
aulhoritv has asked to show these documents from the resDondents durinp
the course of hearins. Therefore idence prov ided bv the resoondent,ev
before Iearned Commisstoner (Apoeals) for consideration are
as ner Rule 5ll) of the Central Excise lAooeals) Rules.2001 In these
circumstances. learned Commissioner (Aoneals) has considered the usape
of all items and thereafter arrived at the deci.sion lhat these items have
been used in manufacturins or reDair and maintenance of capital
There e. Idonot find anv infirmin in the imnusned order. Sqme is

IEmphasis supplied]

admissible

upheld. Appeal filed by the Revenue is dismissed. "
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6.2 ln light of the above decisions, I find that denial of Cenvat credit on the

ground that the disputed items have been used for repairs and maintenance of

the capital goods is not correct, legal and proper, inasmuch as repairs and

maintenance of capital goods by way of fabrication of parts of the capital goods

in the factory premises itself is required to be treated as an integral part to keep

the capital goods in working condition to manufacture final products and Cenvat

credit on such items, therefore, cannot be denied.

7. The appellant has submitted that the lower adjudicating authority has not

taken cognizance of the Chartered Engineer's Certificate dated 16.03.2015,

which is reproduced as under :-

scl. r,o/

fr a.Ll Ccrt ir,rrt\rL, srl(fi lauD)r ynrL{\) t\.\6

f m.il : id_voragg@yahoo.co.r

8:1,8. -flrfilV 
. M.hitrt.[ c Soriety,

Vrdyrn4r. Bhavnr!ar .364 002
id. 027E ?(25i13 I :9079 631 6tl

To Whom So Ever lt May Concern

Dharmendra Vora
l t {Ueih.lF.lt

Fiirt Cli Soh, P,oiiciei.l Eigiilc,

,- Cha.ror!d Ing i.sr!, vrre6
Salsrr aedi!0r, & techitat C0nsrlrets

En

Ai The request of MiS. MADHU S|LICA PVT.LTD; oU-lV at ptol no. 147, G.t D.C.
Vartej, Dist,Bhavnagar, t, the undersigned Mr, Dharmondra Vora, Chartered Engineer,
ValuerPlant & Machanery, visited the above site on dt. 27,iof March, ?0.16 with our techna-
cal slaff to find out the net utilized quantity of S.S pipes, S.S Sheets,S.S. patli, H R. ptates.
Hol rolled Coils, H.R.Coits, M.S.Beams, M.S.Angles, M.S.Channels, etc. purchased from
various suppliers for fabricating vatious types of equipments and structurss.

We have collected & verified the list of 4g Nos.of pu,chase bills,challans,werghbridge
slips,etc.ol curronl year 2O15-20l.6 with aspect of its qua lity, q uantity, usag e and Eclually
where i1 iE used in the fabication work carried out rn above plant. i.e shown rn lhe last
oolumn of the lable of attached sheet. Which is self 6xplanstory.

Moreover as per my openion the usage of above items has nexus lvith manufacluring of
best quality and uninterrupted commerciaj production.

I hqro bv dqclqro that:-.
I have ps159661gy ;6specled the ptant on 0t 27h of March, 2016.
The information furnished above is true & correct to lhe best of my knowledge and beliefI havo no direcl or indlrect interest in the sbole mattor

You['s incerely,

,'F"10146?/
i llE (,ndla

dEn

DHARMENDRA VORA
B,E. Mech.. F.l.E. Chdrtered Engineer, F_10?46211
Oovt. R€Eo. VBluor-Flent Ll MEchineiy

port # : ONV/MSPL / 16-03/0s
oate :. 28-03-2016

Re

Page No. 13 of 20



Appeal No: V2360/BVFY2017

14

7.1 The appellant has submitted item wise usage of the disputed items along

with photographs of the machineries where used as parts duly backed by

technical write-up detailing use of said machinery in the manufacture of the

excisable final products. I find that the lower adjudicating authority has recorded

his findings in a generalized and casual manner without going in to the facts. I

also find that the lower adjudicating authority has not examined Certificate dated

16.03.2015 of Chartered Engineer. lfind that the Chartered Engineer has

recorded findings after personally visiting the factory. l, therefore, find that the

lower adjudicating authority was duty bound to consider such evidence and to

give his findings with proper reasoning based on the facts. ln this context, I rely

on the following decisions :-

(i) CCE Vs Godavari Power & lspat reported as 2016 (388) ELT 730(Tr-Del)

"Cenvat credit - Inputs - ('apital goods - MS Beams, Angles, C::hannels,

Flats, Plates and Rounds - Usage of said items in different types oJ

.fabrications and manufacture estublished in view of certificate from
Chartered Ensineer - Reiection ofthis certi ficate on accounl of mismatch
of ouantities used and usable. not iuslified as auantitv would depend
uoon nature and sizeo[ each mut hine - ('reLlit uvailuble - Rules 2(a) and
2(kt o-f('envor ('redir Rules, 200.t. lpctra 5]

5. Specific reference has been made by the Revenue regarding certain
reference nos. not tallying with that of originally examined by the
original adjudicating outhority. Ilithout going into the correctness of
such claim and the implication of such assertion, it is an admitted.fact
that the usage of various items eyen in different types of .fabrication and
manufacture has nol been questioned with any amount of corrohoration
by the Revenue to contoyert the submissbns made by the resporulent
beJbre the lower authorities. The original outhority as u,ell as in the
grounds of appeal, observation has been made regarding the Charlered
Engineer's Certificate being not quantitotirely vulidated. Though it is not
clear as to the noture of such volidation, it would appectr that the
quantity of steel items used in a particular item of stucture cquipment is
alleged to have been higher or lower, consitlering the nature arul size oJ
the machine.

1C"

S\,\Y!\ -
6. Regarding lhe impugned order having been passed in violation of
Rule 5 of the Appeal Rules, I find that the grounds of appeal is rather
vague, without menlioning, which are all additional evidences, ythich

will be barred under the suid rule. Certain discrepancies between the
drawings/chart as presented before the original authority y,hich were
also produced before the Appellate Authority were mentioned as the
reason .for alleging the said viololion of Rule 5. The Commissioner

eals is well within his ri t lo seek clari cdlion to lain a
evidences submitted before him, before aooreciatinp the said evidence
for a findins. Seekinp additionol inlbrmation or clari calion on
evidences on record to facilirote the nroper lindins cannot be aonarently-
barred bv lhe abovementioned rule. There is also no allegalion that the
new set of evidences haye been submitted by the responclent which came
into existence after the said case wos decided by the original authority. I
Jind no substantial ground in the appeal hy the Revenue when there is no
challenge on merit. A perusal of the impugned order to examine the merit
reveals that the.factuul usage ofvarious items have been examined by the
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Commissioner (Appeals ) and he was euided bv various decided cases

includins the aoolication of "user tesl" as lqid dovln hv the Hon'ble

Supreme Court in Raiasthan Spinninc and ll/eavins Mills Ltd. - 201 0

(255) E.L.T. 181 (5.C.) snd in Jawahar Mills - 2001 (132) E.L.T. 3

(5.C.). The elipibilitv of the credit has been decitled bv the lower

authori\ on such merits

7. Considering the above discussion and analvsis, I /ind no merit in the

present aDDeal by the Revenue. Accordinslv. the same is dismissed. "

IEmphasis supplied]

(ii) CCE Vs. SKS lspat & Power Ltd. reported as 2015(326)ELT620(T-De|)

" 1. Matter is taken up Jbr consideration and I have perused the

impugned order wherein ld. Commissioner (A) has examined the issue on

the bosis ofcertilicate issued bv the Chartered Ensineer savins that these

rails were used for EOT cranes and thev are essential componenls o/'
EOT cranes. The ld. Commissioner has observed as undcr

5.3 In the instant case I find that, the Adjudicating authority in the
impugned Order-in-Original has disallowed Cenvat credit amounting to
Rs. 18,20,321/- taken by lhe Appellant on structural steel items i.e. Rails
o.f inputs by relying the judgment ofHon'ble CESTAT larser bench in the
case ofM/s. Vandana Global Ltd. v. CCE. Rainur renorted in 2010 /253)
E.L.T, 410 (Tri.-LB) and Board's Circular/lnstruction No. 267/I I/20I0-
CX. dated 8-7-2010 wherein Hon'ble Tribunal has catesorically ruled
thal. soods like cement and steel items used for lovinp 'foundation'and
for buildins 'suDDortins slruclures' cannot be treatcd as either inpuls for

italcot I oods or as in in relation lo the manufhcture final nroducts
and therefore. no credit of duty paid on lhe same cun he ollowed uruler
the Cenvat Credit Rules 2001. It hos also been stated bv the Tribunal
that. amendment to Exolanation 2 to Rule 2 (k) of Cenva t Credit Rules,
2001 inserted vide Notification No. 16/2009-CE. dated 7-7-2009 is
clarificato n nature and has relrosDeclive elfbct Thus, in terms ofryt
Hon'ble Tribunal's aforesaid iudgment as well as Board's instruction
supra, Cenvat uedit on Cement and Steel items used .for laying

foundation and for building supporting structures it- not allowable.
Further para 1 of the CBEC instruction No. 267/l l/2011-CX. dared 8-7-
2010 stipulate that, the credit on inputs used in the manufacture of
capital goods, which are further used in the .factory of the manufacture is
also svailable, except for items like Cement. angles. channels, CTD or
TMT bars and other items used for construction offoctory shed, building
or laying foundation or making of structures .fbr support of capital goocls.

l'rom the above it is obvious that. if an assessee manu'/itctures ilems i e

Cupiral oods or ils parts, components, or occessorv oul ofthe slructural
steel items, then there is no bar/restriction in the availment of Cenvat
credit on lhese items In the instant case I find that. the Aonellant had
furnished the documentqry evidences i.e Chartered Enpineer's
Certificate dated 25-7-20 I 2 shou,in the suantity ol ,;tructural items i.e
Rails used for manufacture of como onents EOT Crane & Coolins Bed
alon with hoto ra hs As per the said documents they have used
impugned input items for monufacture components of EOT Crane .for
fabricating the track for movement of EOT Crane and c'ooling bed. On
going through the detailed chart showing distinctiyely the de.scriptbn of
slructural steel items i.e. Rails, date oJ raw material receivecl, quontity
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received & used for frnal producl and manufaclure oJ'resultant items said

to have been manufactured out of lhe impugned items. I find thal, they

have availed Cenvat credit on structural items i.e. Rails used for
manufacture of components of EOT Crane and Cooling Bed etc. which

have a de./inite .function in relation to manufacture of their Jinal product

i.e. Rolled products in Rolling Mills Division and is entirely dffirent
Jiom the supporting structures o.f plant & Machinery or for foundation as

held by the Adjudicating authority Also I have sone throush the

ohotowaohs of EOT Crane and considerinp the function and use of the

items it can firmlv said lhat, these ilems are nothinp but parts and
comDonent.t or accessories of the Rollins Mill Unit and thus litll within
the Ca ital soods as defined under Rul ) ofCenvat (lreditDrulew- O

Rules 2004

5.7 In the instant case revenue has also failed to brinp the evidences on
record to show that lhe Appellant had used such inout.s for construclion
of factorv shed. buildins or layins of foundation or makins o/ slructures
for suooort of caoital poodt. On the other hand the unoellant has shown
that the said inputs were used in the monufaclure of Caoital oods, under
clause ( of Rule 2b) o/'Cenvat Credit Rules, 2001

5. I have sone throush the observution made bv the ld. Commissioner
(A) in the imoupned order who has relied on lhe certificate i.s.sued bv the
Chortered Enpineer and Revenue has foiled to produce anv evidence
contrarv to them

6. In these circumstances, I do not Jind any infirmily with the impugned
order. Same is upheld. Appeal Jiled by the Revenue is dismissed. "

IEmphasis supplied]

(iii) CCE Vs. Polyplastics lnd. reported as 2017 (351) ELT 129 (p & H)

"3. The assessee contends that the moulds have never leJi its premises
In this regard, the ossessee relied unon lhe certificate issued br
Chartered Ensineer

f e2

-^ ".I,*,^i '--

1. h is common ground that Jbr the purpose oJ retersing the Cenvat
credit, it was necessary.for the moulds to have been physicolly removetl

from the respondent's premises. The only question, therefore, is one of
fact, namely whether the moulds were physically removed fron tie
respondent's premises or not?

5. The Adjudicating Authority relied upon the inyoices to hokl that the
moulds had not heen removed. The invoices merely evidence o sole. Thev
do nol evidence the movement of the gootls in respect whereoJ they are
raised. Delivery challans would indicate the removql of the goods from
out of the premises ofthe seller and to the destination indicated therein.

6. lle will presume that absent onything else an intoice primo fucie
indicatq the delivery of possession of thc goods sold. However in the
presenl case, this presumption is rehutted bv the certi/icdte issued bv the
Chartered Ensineer. There is nothins that indicat es that lhe certificate
issued bv the Chartered Ensineer is false. The Denartment could easilv
have ascertoined this foct bv qn lnsnection of the assessee's nrem$es
itself. E ut. Thot was nol
done

ven surnrise checlts could hove been catied o
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7. In the circumslances, the Tribunal cannot he faultetl for havins

rcJied upon the certilicate issued by the Chartered Ensineer. The

Tribunal rig,htly proceeded on the basis of the balance of probabilities.

The finding is far from perverse or absurd. llre are, in fact, in agreement

with the approach adopted by the Tribunal.

8. The appeal, therehre, is dismissed. "

lEmphasis suppliedl

(iv) Shree Bhagwati Steel Roll Mill reported as 2015 (326) ELT 209(S.C.)

"13. Ile are in broad agreemenl u)ith the Karnataka High Oourt view
as it is clear that the load capacity of an induction .furnuce unit is
certainly releyant moterial referred to in Rule 3(2) to determine the

capacity of the furnace installed. Il is obvious that it is not necessary to
state such load caoacitv in terms for it to he included in Rule 3(2)
Apreeinp therefore, with the Kornatako Hish Courl's view we sel aside
the iudsment of the Puniab and Haryona Hish Court and declare that a
Charlered Ensineer Certificate tlealinptr ith the sanctioned electrical
load for a furnace is o releyant considerotion which can be looked st in
the absence of other.factors mentioned in Rule 3. This appeal is disposed
of accordingly. "

IEmphasis supplied]

(v) Air Carrying Crop (l) Pvt. Ltd. reported as 2009(248)ELT175(Bom)

"Evidence - Ceftificate of chafiered engineer, disbelief of - Statement
of chaftered engineer not recorded - tf ceiificate was to be disbelieved,
revenue ought to record his statement and/or call him for cross_
examination. [para 8]"

S.^9(vi) Mangal Sponge & Steel P. Ltd reported as 20i5(326)ELT696(Tri-Det)

appellant for fabication of suppofting structure embedded to
eafth for which the Chaftered Engineer who is an expert in the
field has already given in his repoft that appellant has used the
quantity of 49.85 MT of these items for supporting structures
and on the said quantity appellant has not claimed Cenvat
credit. The appellant is able to show by way of Charlered
Engineer Chaftered that out of the total quantity 150 MT were
used by the appellant for fabication of capitat goods. These
obseNations of the Chartered Engineer which have been relied
by the appellant have been discarded by the authoities below
without any tangible evidence. Merely saying that all the items
were used for suppofting structure is not admissible evidence.
Therefore, as the appellant has been able to show the usage of
the items in question for fabication of capitatgoods as directed
by this Tibunal in the ealier round of titigation, I have no
hesitation to hold that appellant is entitted to take Cenvat credit
on this quantity. For the remaining quantity if revenue feets that
appellant has taken the credit they may initiate another
proceeding against the appellant. But to the quantity upto 150
MT appellant is entitled to take Cenvat credit.
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6. With these terms I dlspose of the appeal by sefting aside

the impugned order."

Gagan Resources P. Ltd. reported as 2016(341)ELT363(Tri-Del)

'4. I find that the ld. Commrssloner (Appeals) vide the
impugned order has allowed the Cenvat credit, holding that the

disputed goods have been used for manufacture of rotary kiln
and rotary cooler, pollution control equipments (ES), conveyer,
after bum chambers, etc., which are capital goods mentioned
under Chapter Heading 84 of the Central Excise Tariff Act,

1985. I find from the imouoned r that the ld. Commissioner
(Aooealsl has anived a such conclusion based on thet
documents/record ohotoorao hs and the Chaftered Enoineer's
certificate submift bv the resoondent

5. ln view of the fact that uoon analvsis of the factual matix.
the ld. Commissioner(Aooeals) has extended the Cenvat benefit
to the aooellant on the disouted ooods. the impuqned order
does not wanant the appellate intervention. Therefore. ldo not
find anv meits in the apoeal filed bv Revenue. Accordinolv. the
same ls dlsmrssed "

IEmphasis supplied]

7.2 I find that the above decisions including that of Hon'ble High Court

have distinguished decision of the Hon'ble Larger Bench of CESTAT in case of

Mis. Vandana Global Ltd. referred to in the impugned order. The above quoted

decisions also signify that the chartered Engineer certificate has vital role to play

and that cannot be brushed aside without establishing that the certificate is false.

It is held by the Hon'ble High Courts and CESTAT that Cenvat credit on items

like HR Coils, M.S. Plates, M.S. Channels, M.S. Beam etc. have to be allowed if

the same have been used for fabrication of parts and components of plant and

machineries in the factory premises and cenvat credit cannot be denied without

supporting evidences produced by the department. 
$^J..yI__

7.3 I also rely upon the following orders of the Hon'ble CESTAT wherein, it

has been held that cenvat credit on items used in fabrication of parts of the

capital goods is allowable :-

(i) M/s. Saguna Metals reported as 2016 (339) ELT 119 (Tri-Hyd)

'4. I have heard the rival submrbslons and perused the appeat

papers. The main ground for denying the credit as seen discussed rn

the impugned order is that the appellants faited to furnish sufficient

documentary evidence that the impugned items were used in

fabication of capital goodVaccessonb s/ pafts/components. A

Chartered Engineels Ceftificate though produced before both the

authorities has not been considered at alt. The said expeft has given

details regarding the manner and use of the impugned items_ Fufther,

the fact of purchase of rhese items and their receipt in factory is not

Page No. 18 of 20



o

Appeal No: V2360/BVFY2017

19

disputed. Revenue does not have a case that such purchased items

were divefted by the appellant in any manner. On such score lam

able to safelv infer basing on the certificate rssued bv the Chartered

Enqineer and photooraphs that the impuqned items were used for

fabrication of capital qoods/com pone nts/D afts/accessorles

5. The issue whether MS /ems used for fabrication of caDital

ooods/como onents/oartVaccessorles are elioible for cre ,s nodit

lonoer res lnte The decisions cited bv the aDDellant stated supra

have cateooricallv held that credit is admissible Facts of the present

case being similar, applying the ratio laid therein, I find that the

disallowance of credit is unjustified.

6. ln the result, the impugned order ls sel aside, and the appeal is
allowed with consequential reliefs, if any."

(ii) Yash Paper Ltd. reported as 2017 (349) ELT 662 (Tri-All)

"Cenval credit - lnputs - Channels. Beams . Anples used in strenstheninp
Storase Tank for storase of Caustic Lve in caustic recoveru nlant of

to admissible {/'r credit - Rule 2 lL\ o Cenvat redit Rulesr
2001 a5

1. Heard the ld. DR who has supporled the impugned Order-in-Appeal.

5. Having considered the rival contentions and on perusal of records il
is very clear that through Installation Certificate the items used on which
Cenvat credit was taken were used {or increas ins the strensth of Storase
Tanks. Therefore, I hold rhat they were used in relation lo the
manufact ure of caqital soods and therefore as oer definition of inDuts
and canital soods thev were elisible for Cenval credit. Therefore, I hold
that the appellant y,ere entitled for Cenvat credit of Rs. 1,05,130/- I,
lherefore, allow the appeal and set aside the impugned Order-in-Appeal.
The appellant shall be entitledfor relief, as per latv."

[Emphasis supplied]

7.4 lfind that the report submitted vide letter F. No. lV/1 1-08/Misc. corres

Recovery/20'l7-18 dated 18j2.2017 is vague and does not clarify as to why the

disputed items cannot be considered to be eligible for availment of cenvat credit

even when the report says that "....On physical inspection, it is found that the

said goods in question are used in different ptants of the factory, viz. packing

plant, boiler, coal crusher, melter etc.....". The appellant has submitted

photographs and detailed write-up establishing that the disputed items have

been used in the fabrication of parts of various machineries and repairs and

maintenance thereof duly supported by the chartered Engineer certificate and

denial of Cenvat credit even then would be not legal and proper at all.

7.5 ln view of the above facts and legal position, r hold that cenvat credit

claimed by the appellant is admissible to them and hence, I have no alternative

but to set aside demand confirmed by the impugned order.
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7.6 Since the demand has been set aside, the question of recovery of interest

and imposition of penalty do not arise and therefore, interest and penalty

imposed under the impugned order are also liable to be set aside.

8. ln view of above findings, I set aside the impugned order confirming

demand, interest and imposing penalty and allow the appeal.

9. Jffi r,cru r$ fr ar't 3rSrd mr Acem iwtrd dth S frrqr drdr tl
9. The appeal filed by the appellant is disposed off in above terms.

r
gErt

srgfd (3rftr)
Bv R.P.A.D.

To,

M/s. Madhu Silica Pvt. Ltd.,
DU.IV,

Plot No. 147,

GIDC Vartej,

Bhavnagar - 364 060.

Gopy for information and necessary action to :-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar

3. The Joint Commissioner, GST & Central Excise Division, Bhavnagar.
4. The Assistant Commissioner, GST & Central Excise, Bhavnagar
s. Guard File.
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