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In pursuance to Boord's Notification Mo, 26/2017-C Ex (NT) dated 1710217 read
with Board's Order No.o 05/2017-8T deted 10112017, Shre PooA, Vasave, Commissioner,
CGST & Ceptral Excise, KutehiGandhdham], has been appointed as Appellate Authority for
the purpose of passing orders i respect! of appeals filed under Section 35 of Central Exciso
Act, 1944 and Section B of 1the Finance Act, 1984
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H adtawat & vfaadt 31 A va 9A ) Name & Address of the Appellants & Heapondent
M/s Lilanand Magnesites P. Ltd., Shed No. K/1-409 A & B, Plot No. 508, GIDC
Estate Porbandar - 360 577
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Any person aggieved by this Chrder-in- Appeal mav file an appeal 1o the appropriate authority
i the following way.
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
B.K. Puram, New Delhi in all matters relatimg 1o classification and valuation

M} Fodtaw aft=tE 1a) A @O0 o 39T & s 9w @ whe de e, B ot e ™

#amnT e Tt faErE) & ofiee s dfee, | efadn aw agadl s s
HEHETEE - 3¢octs F Ft FT WU o
Tu I'Iﬁ West regional bench of Customs, Exese & Service Tax Appellate Tribunal (ICESTAT] at,

Hhaurmall Hhlawnamn, Asamaeg 1|.h {ated ia.um{
I1'|-|“'|l'|l1|.:l|:|r1| T parn e hll I||I|a.':'.rr' BEPR AR > in Gt ol "mdli whiee thasy &%




i)

1£]]

il

i)

The appeal to the Appeliate Trbunoal shall be fhed in qu t'l'tlphli‘ﬂ'fl! in form EA-3 | as
prescrilesd under Rule 6 of '[..r-ntrrrl Exrvise (Appeal] Hules, 2 and shal nccumﬁmnd
fgainst one which at least should be accompanied by & fee of RBs. 1.000/- Rs.5000/ .,
5 10,000/ - where amount of duty demaond | injerest; mnahy}rrﬂtrl:I i upto o Lac,, 5 Lac ta
al Lac and above 3 Lac rr*:qh‘rhwlr in the form of crosaed bank deafl m favour of Asst
Registrar of branch of any nominated public sector bank of the place where the bench of any
nominited pubbc sector bank of e ELMF where the bench of the Tribunal is situated
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The appeal under sub section (1} of Section B6 of the Frmance Act, 1994, o the Appetlate
Tribuna] Shall be fled in ﬂuu[!ru[ﬁllrsll* in Form S.T.5 as prescribed mglrlrl Fule 9{1] of the
Service Tax Rules, T8, and Shall be accompanied by a capy of the order ﬂpg:srlﬂ:l H.Ea.!ﬂﬂ.l
fone of which shall be certiihesd copy) and  should be accompanied by a fees of Hs, 1000/
where the amount of service tax & interest demanded & penalty levied of Rf' a Lakhs or less,
Hs 50/ - whcﬂr the amount of service tax & interest demonded % penalty levied 15 more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs. 10,000/ - where the amount of e
tax & interest demanded S penaity levied 15 more than ffly Lakhs ropees; m the ulﬂ_'ln ol
crossedd bank drafi in favour of the Assistant Registrar of the bench of nominated Puble
Sector Hank of the place where the bench of Tribunal is situated. [ Application made for
grant of stay shall be accompnied by a fee of Re.500/
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The appeal under suly section (20 and (2A) of the section 86 the Finance Act 1994 shall be
filed in For ST.7 as prescribed under Rule 9 {2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompamed by 8 capy ol order of Commissioner Central Excise or Comimissiomer,
Central Excise (Appeals) jone of which shall be a certified copy) and copy of the order passed

by the Commssioner authorizing the Assistant Commssioner or Deputy Commissioner of
Central Excise/ Service Tax 1o file the appeal before the Appellate Tribunal
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For an appeal to be fled before the CESTAT, under Section 35F of the Central Excise A,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1904,
an appeal against this ovder shall he before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or pengity, where penalty alone is in

gls'p-u.lr. provided the amount of pre-deposit payvable would be sulyect to a ceiling of Rs. 10
TOres,
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Under Central Excise nnd Service Tax, "Dury Demanded™ shall include
il amount determined under Section 11 D;
1l amount of erroneous Cenvat Credit taken;
i) amount pavahle under Rule 6ol the Cenval Credit Kules
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A revisl stbone | fo the Under Secretary, o the Government of India, Hevision
hpﬁggmn a‘gﬁltll.'ﬁ'lhinlullmﬁ:ﬁ ::E F:;dl’lf‘l‘, v r:'tn'u'.-l"ll. r;-lj Revenue, 4th Floor, Jeevan Deep
Bullding,  Parliament Srreet, New Delln- 10001, under Section 35EE rlgr the CEA 1943 in
respect of the following case, governed by irsl proviso to sub-section (1) of Section-35H 1hid:
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In case of any loss of goods, where the loss occurs in transit from a factory 1o o warghouse or
to another fdctory or Irom one warehouse 1o another during the course of processing of the
ponds in a warehouse or in storage whether in a factory or ina warchowse

i) snta & agy el oo o o9 W O W @ AW & R A vaew et AW W Rl T
& 3wE e & g (fde) & A A, 5 oama & enx Bl o & el @ e & oo B
!

In-case of rebate of duty of excise on poods exported (o any country or frercitory outside India
of on excisable material usrrl in the manuficiure of the” goods which are exported {o any
COUuntry or terrniory CIUIEH.'E mchia.
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I case of ghods exported outside India export 1o Nepal or Bhutan, without payment of dury.
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Credit of any duty allowed 1o be ulilized Eu'.l'aﬂis paviient of excise duty on final products

under the provisions of this Act or the Hules made there under :mdb praer is passed by the
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The above application shall be made sn duplicate in Form Mo, EA-B as specified LII]_:?I'TLR'HH 9
of Central Excise [Appeals) Rules. 2001 within 3 months from the date on which the order
sought 1o be appealed agaimst s commuricated and shall be acoompanied by two comes each
of the QIO and ﬂr:ier-ln-ﬂppﬁh It should also br accompanied by a i‘ﬂ?"r ol "fH Challan
evidencing pavment of prescnbed lee as prescnibed under Section 35-EE ol CEA, 1944, under

Major Head of Account.
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The revigion application shall by sccompamied by a fee of Rs 2 - where the amoont
involved m !.l[L:FI:S e Lac or less and Ks. 1000/ whers the amount mvolved (8 more than
upess One Lac
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CONETS _'naﬂn::u-ﬁ numbers of order dn Chri rlﬁl. fee for each 10, should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the ope i pllcit;h‘m for the {-t'r1|11‘u.] wpwt, A the case mav be, s filbed to avoud scnptona work
exciging Rs. 1 lakh foe of R 100/ - for each.
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One copy of u%g]imliml ar CLLCL a5 the case may be, and the order of the adjudicatin
authority shall bear a court fec stamp of Ha. 650 a8 |'.|I'EF-4"I'|I-1'JIP.'-I:|. under Schedule-l in terms u%
the Courd Act 1875, as amended
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For the elaborate, detailed aned Jatest %lm'.':i'-iinnﬂ relating to filing of E.EE'.I'EH] to the higher
appellate authonty, the appellant may relfer o the Deparomiental website wiaow clhecoeoy i



Appeal Nos V2I20/EA-2IBVRZ201T
VEZUEA-ZBVR2017

:ORDERs-IN-APPEAL:

The present appeals have been filed by the Assistant Commissioner, Service

Tax Dwision- Bhavnagar on behalf of the Principal Commissioner, Central Excise &
Service Tax, Bhavnagar (hereinafter referred to as “the Revenue”) in pursuance of the
direction and authorization issued by the Revenue under Section B4(1) of the Finance
Act, 1994, against the Orders-In-Original No. AC/IND/12/2017 dated 31.01.2017 &
ACHIND/11/2017 dated 31.01.2017 (hereinafter referred to as “the impugned orders”)
passed by the Assistant Commissioner. Central Excise Division, Junagadh
(hereinafter referred to as the Lower Authority) in the case of M/s. Lilanand
Magnesites Pvt Ltd Porbandar (hereinafter referred to as” the Respondent”).
2. Briefly stated the facts of the case are that the respondent are holding Service
tax Registration and are engaged in the provision of taxable services under the
category of "Goods Transport Agency” Services as defined under Section
65(105)(zzp) of the Finance Act, 1994 read with Rule 4 of the Service Tax Rules, 1994
(hereinafter to be referred to as "the Act™),

During the course of Audit of records of the respondent for the period from
2012-13,2013-1482014-15 it was noticed that the respondent have paid commission
to its directors during the period from 2012-13,2013-14 & 2014-15 and have not paid
applicable service tax on the commission paid to their Directors. The amount of
commission paid and liability of Service tax, under reverse charge mechanism, is
according to below mentioned table:-

Table-4&
| Sr.Mo. | Financial Amount of | Service Tax & Order-In-Original | Appeal Mo &
Year | Commission Cess Mo & Date. | Date
Paid to | payable@12 36%

_ Directors (Rs. ) (Rs.) _ )

1 2012-13 & | 98,000,000/ 12,11.2800- ACINDM12017 V2RZ1EAZIZ01T
2013-14 ) | Dated 31.01.2017 | 13.04.2017

[ 2 2014-15 56,00,000/- 6,82 160/- ACIINDM 272017 VERZOEAZI201T
, Dated 31.01.2017 | 13.04.2017

3. According to Notification Mo.30/2012 dated 20.06.2012 amended vide
Notification No.45/2012 dated 07.08.2012 any monetary or non monetary
consideration such as directors fees, commission, bonus, company car, travel
reimbursements el paid to its directors by a company would aftract the service tax
w.ef 07.08.2012. Accordingly the respondents were required to pay service tax on
reverse charge mechanism on the commission paid to their directors.

2.1. As the respondents failed to pay the applicable service tax under reverse
charge mechanism the respondents were issued Show Cause Notice F.No/15-
01/DEM-ST/HQ/2015-16 dated 15.04.2015 & another Show Cause Notice F.No/15-
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Appeal Nos V22IVEA-2BVRZ20M7
V&1 EA-ZIBVRIZ0TT

180/Dem-ST/HQ/2015-16 dated 28.07.2016 demanding above amount of service tax
along with interest under Sec 75 of the Act and penalty under Section 78 of the Act.

3.2 The matter was decided by lower authority who dropped the demand
proceedings vide impugned orders holding that the relation between directars and the
respondents is that of employee and employer as defined under Sub section ib) of
Section 66B (44) of the Act and the commission paid to the directors cannot be
covered under “Business auxiliary Services” as per section B5(19) of the Act
Therefore the commission paid to the Directors in the form of salary by the Company
does not qualify as a taxable amount.

3.3. The impugned orders were reviewed by the Revenue and the present appeals
have been filed on the grounds that the lower authority has committed an error by
dropping the demand of service Tax along with interest and penalty proposed vide
above Show Cause Notices.

Grounds of Appeal:-

4. The revenue have filed appeal on the following grounds:-

I} that the lower authority has erred in dropping the demand of service tax
on commission paid, over and above the salary, to the directors of the
respondents holding that the relation between the directors and the
respondent is that of employee and employer, the same does not fall within
the category of “service” as defined under Section 66(B) of the Act
Therefore commission paid to the Directors is in the form of salary and
does not qualify for levy of servica tax,

ii) that the Directors commission is over and above their remuneration, the
same is chargeable to Service Tax. Instead the lower authority, without
verifying the original employment records and for their salary payment
details, has dropped the demand.

i) that the services which are defined under Section 65(105) have become
taxable except the services covered under Negative list and the services
which are specifically exempt under any Notification. The services rendered
by the Directors for which commission has been received are not either in
the Negative list nor are specifically exempt under any Notification.

withat the Adjudicating authority has erred in considering the provisions of
Income Tax Law for dropping the demand of service tax, by holding that the
Directors have been issued Form-16,which shows income from salary and
also that the company has deducted TDS on the amount paid by them to
the Directors. However, the lower authority has erred in applying Income
Tax Law for deciding demand under Finance Act, 1994 and Form-16 issued
under Income Tax,19681,can not be made a basis to drop the demand of
Service Tax, that too under reverse charge mechanism.

5. The Personal Hearing in the matter was fixed on 30.01 2018.5hri Dinesh
Kumar Jain, Chartered Accountant authorised representative of the respondents

H-
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Appeal Nos V2R20/EA-2/BVR2017
VZZEA-2BVRZ01T

appeared on behalf of the respondents and submitted detailed written submission
dated 20.01.2018 and requested for early disposal of the case.

The respondent in their written submission dated 20.01.2018 submitted that:-

i) the provisions of section 658 (44) of the Act, wherein, the word 'service' have
been defined, categorically provides that ‘a provision of service by an employee
to the employer in the course of or in relation to his employment' is not covered
within the scope of "service’ and therefore, outside the net of service tax:

ii) also as per provisions of section 2(34) read with section 2(51) and section
2(84) and section 197(6) of the Companies Act, 2013 that provide that a
‘whole-time director’ is nothing but a ‘whole-time employee’ of the company,
working as a key managerial person for the said company, and he can be
compensated by way of not only remuneration but also by way of commission,

as in the present case.

i) the respondent further referred to section 17 (1) of the Income Tax Act,
1961, wherein, the word 'salary’ has been defined. In the said sub-section (1) of
section 17, at clause (i), it has been provided that salary includes ‘any fees,
commissions, perquisites or profits in lieu of or in addition to any salary or
wages' and therefore, commission paid to any director is nothing but a part of
salary only.

Iv) that it is an admitted fact that income tax was deducted on remuneration /
commission paid to the directors under section 192 of the Income Tax Act,
1861 i.e. TDS on salary and not under section 194H/J of the said Act i.e. TDS
on commission or brokerage remuneration / commission paid to directors was
debited under the head ‘salary, wages and bonuses' these directors have
shown income of remuneration / commission, received from the respondent.
under the head ‘income from salary’ in their individual income tax returns.

v) that above crucial facts themselves establish that these directors were
employees of the respondent and therefore payments made to them during the
course of their employment is not liable to service tax and therefore, notification
No. 30/2012-5T dated 20.06.2012 is not at all applicable in the present case.

vi) the respondents further submit that the departmental contention that
commission paid to directors are neither covered under 'negative list' nor are
specifically exempted is completely irrelevant in the present case since the

Page 6 of 15



Appeal Nos V2R2UEA-2ZBVR20MT
V2IEA-2ZBVRZ2017
subject directors are employees of the company and out of purview of the
definition of ‘service’ itself.

vii} about non-applicability of provisions of Income Tax law in the present case,
the respondent submitted that the same is also untenable in law since the
learned adjudicating authority have referred to these provisions only to
establish that commission paid to directors were nothing but part of their salary
because relations between the respondent and the directors were in the nature
of employee and employer,

T. | observe that in the case of Appeal No V2/20/EA-2/BVRI2017 the impugned
order is dated 31.01.2017 & received on 02.02.2017 and the appeal has been filed on
13.4.2017 and in the case of Appeal No V2/21/EA-2/BVR/2017 the impugned order is
dated 31.01.2017 & received on 02.02.2017 and the appeal has been filed on
13.4. 2017 Hence | find that both the appeals are filed in time.

7.1. | have gone through the impugned orders, the grounds of appeal filed by the
revenue and Oral & written submission made by the respondents at the time of
personal hearing in the case. The brief issue to be decided in the Departmental
appeal i1s whether impugned orders, dropping the demand of service tax, along with
interest and penalty on the commission paid by the respondent to their Directors,
passed by the lower authority, are correct, legal or otherwise.

B.  Whie dwelling upon the reasons of rejection of demand by the lower authority |
observe that the lower authority was of the opinion that the as per clause (b) to
Section 658 (44) of the Act the provision of service by an employee to the employer in
the course of or in relation to his employment shall not constitute to be a taxable
service. The lower authority in the impugned order also referred Board Circular
No.115/9/2008-ST dated 31.07.2009 wherein the Board categorically clarified that the
commission paid to whole time directors, being compensation for their performance as
Directors, would not be liable to Service Tax,

8.1. The lower authority while dropping the demand vide the impugned orders
discussed the liability of Service Tax in para 14 & 15 of impugned orders on the
commission received by the Directors as under:-

By going through the Memorandum and Arficles of Association of M Lisnand
Magnesites Pyt Litd 14.01,1985 in the schedwe/details of the said documents the name of
Shri Dhirenbhai A Kamdar one of the Directors in gueshon, has been mentionsd as the
person desirous of being formed into a Company in pursuance of these Aricles of
Associalion and respechivaly agree fo fake the number of shams (a5 given tharein) in the
capilal of the company. Thus, in this regard, it clearly indicates tha! Shri Dhirenbhal A
Kamdar is & permanent/ Whole-time Director of the noticee company, &5 his name has been

!

A

Page T of 15

]



Appeal Nos V220 EA-2BVRZ01T
V221/EA-2BVRZ01T

incovporafed a5 the founder of the company since its inceplion ie. from the day on wiich
the cerificate of Incorporation was granted fo the noticee, by the Registrar of Companies
(ROC), Gufral. Also, by going through the coplas of Form-32, submitied fo the Registrar of
Companies (ROC), wherain, the name of Shri Mayank D Kamdar, the other directar in
guesfion. has been shown as direclor since 2005 [ find that the noticee has submitted the
copies of board resolutions which sufhorze payment of said commission o the direclors
and was signed by one of the directors, Shri Dhirenbhai A. Kamdar, | also find thal copies of
refevant pages of ‘Annual Financial Accounts” of the nofices for the F.Y 2012-13 and 2013-
14 signad by hath the directors for and an behalf of Board of Directors is submifted and by
going through these documents, | find that the remuneration and commission paid fo the
directors are debited by the noficee in their book of accounts under the head ‘Salaries,
wages and Bonus' | also find from the Cerfificate issued under Section 203 of the Income
Tax Act, 1967 for Tax Deducted at Source (TDS) on Salary [Form-16 issuwad under Rile
J1(1)(a)] isswed lo the directors for the relevant period that Income Tax al source is
deducted (TDS) from the safary by the noticee as an empioyer in respect of the directors
who are mentioned as the employeas of the noficee and who have been provided with an
Empioyee Reference Number 85 well. Also, the coples of Income tax retumns for the relevant
penod and computation of tolsl income prepared for filing of those Income Tax Retumns by
the directors were submifted in which | find that the directors have shown commission
received from the noticee under the head Income from Salary’. As mandated under the
relgvant provisions of the Income Tax Act as wel as the Companies Ac! and ‘Profession
Tax" has also been deducted by the employer i.e, the noticee, This clarifes that the direclars
gre full hme direclors of the noficee company and the remunerations & commissions
received by them from the notices, was in the form of salary only. which cleanly reflects that
the relation between them was in the nature of amployea and employer

9. The main contention of the revenue, in this appeal, is that the commission paid
to the Directors, for the services they render apart from the services for that they get
paid, in the form of remuneration, is not the one which is provided by the employee to
its employer. But the services rendered by Directors to the company, for which they
get commission, fall within the category of “service™ as defined under Section 66(B) of
the Act, Therefore the commission paid by the respondent to their Directors is liable
for levy of service tax.

10.  The respondent in their written submission dated 20.01.2018 submitted that as
per provisions of section 2(34) read with section 2(51) and section 2(24} and section
187(6) of the Companies Act, 2013 provides that a ‘whole-time director' is nothing but
a ‘whole-time employee’ of the company, working as a key managerial person for the
said company, and he can be compensated by way of not only remuneration but also
by way of commission, as in the present case. Also as per the provisions of Section
B5B (44) of the Act, wherein, the word 'service’ has been defined categorically which
provides that 'a provision of service by an employee to the employer in the course of
or in relation to his employment' is not covered within the scope of 'service’ and
therefore, outside the net of service tax,

10.1. The revenue in their grounds of appeal pointed out that the lower authority has
erred in considering the provisions of Income Tax Law for dropping the demand of
service tax, by holding that the Directors have been issued Form-16, which shows

;{H.
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income from salary and also that the company has deducted TDS on the amount paid
by them to the Directors. However, the lower authority has erred in applying Income
Tax Law for deciding demand under Finance Act 1994 and Form-16 issued under
Income Tax, 1861 The provisions of Income Tax Act, 19681 cannot be made basis 1o
drop the demand of Service Tax, that too under reverse charge mechanism.

10.2. The respondent submitted the copies of special resolutions in baoth the cases in
which it has been proposed that a sum of Rupees not exceeding 98,00,000/
(48,00,000+50,00,000/-) in respect of the profits of the Financial year ending 31 Mar-
2013 &2014 respectively, and in second appeal a sum of Rs. 56,00,000/- in respect of
the profits of the Financial year ending 31%* Mar-2015 be determined and distributed
as commission amongst the Directors of the Company in such amounts and
proportions and in such manner as may be directed by the Board of Directors, and
further that the commission paid to each of the Directors of the Company pursuant to
this shall be in addition to the fee for attending meetings of the Board or any
Committee thereof which each such Directors may be entitied to receive under the
Articles of Association.

11.  On the above contention of the revenue and to drive their point home the
respondent relied upon the case law in the case of Nashik Metals(P) Ltd V/s Income
tax Officer Ward-2(3) Pune before ITAT Pune. In this case the Hon'ble Tribunal in
para 7.2 of its Order held that as the assessee had made payment to its employee
directors not for selling any goods or articles but for managing affairs of the assessee-
company, Amount was not paid for selling any particular goods/articles and therefore
amount paid by Assesses Company to its directors does not come within ambit of
provisions of section 194H of Income Tax Act, 1981, Merely because the directors
have shown the said commission income in their hands as “income from other
sources’, the same cannot be a ground to exclude the commission paid to the
directors from the ambit of salary. Therefore, the commission paid to the directors
should be treated as salary in their hands and treated accordingly and the provisions
of section 40(a)(ia) are not applicable.

11.1. The revenue in their grounds of appeal submitted that as all the services which
are defined under Section 65(105) have become taxable except the services covered
under Negative list and the services which are specifically exempt under any
Notification. The services rendered by the Directors for which commission has been
received by the Directors are not covered under either the Negative list nor are
specifically exempt under any Notification.

g
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11.2. The respondents in their written submission dated 20.01.2018 submitted that
the contention of the department that commission paid to directors are neither
covered under ‘negative list' nor are specifically exempted by any Nofification is
completely irrelevant in the present case since the subject directors are employees of
the company and out of purview of the definition of 'service’ itself

Findings:-

12. | find that meaning of word ‘service’ as per ‘Oxford Dictionary' is the action of
helping or doing work for someone. But in the parlance of levying service tax the term
service has been defined in Section 66(B) of the Act. Section 66 B of the Act, which is
the charging section, with effect from 01.07.2012, and Section 65(B) (44) of the Act
stipulate levy of service tax and exclusions thereof. For ease of reference Section 66
B and Section 65(8) is reproduced below:-

“Section 668 : There shall bo levied a tax (hereinalter referred fo as the service fax{ at
the raie of hwelve per cend on the value of al senvices, other than fhose services
specified in the negalive Ist provided or agreed o be provided in the faxable femory
by ore person o anather and collected in such manner as may be prescribed *

Section 85(B) which stipulates levy of service tax and exclusions of services thereod which is reproduced
Balow:-

Section 658 (44) “service” means any achvily carmed ouf by a person for anather for
consideration, and inclisdes a declaned sevvice, but shall not inchide—

(a) an acthly which constitutes merely,— (i} @ transfer of tilfe in goods or immovable property,
by way of sale, @it orin any ot mannes; or (i) such ransfer, delivery or supply of any poods
which is deemed fo be a sale within the meaning of clause (294) of adicle 366 of the
Constifution; or (if} & transaction in money or aclionable claim;

(b} & provision of senvice by an employee to the employer in the course of or in ralation fo his
empigymant,

(c) lees taken in any Court o tribunal established under any law for the time being in force.

12.1. Notification No. 45/2012-S.T. dated 07-08-2012 and Notification No.10/2014-
ST dated 11.07.2014, which amended Basic notification No. 30/2012-S.T. dated
20.06.2012, by inserting an entry making services provided by a director of a
company to the said company chargeable to service tax under reverse charge
mechanism. The relevant text of the entry inserted vide Notification No. 45/2012-ST
dated 07.08.2012 is reproduced bealow -

A

5 | Description of 8 senvice Percentage of service lax nme.-manrmnmrm'|

Mo payatie by the persan payahie by fhe person
provding senvice receiving e service

1 2 | 4

54 m respect of sendces provided or agreed o Mif T00%
be provided by a director of & company fo
| | five sard company
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12.2. | find that by inserting the above entry making a specific reference to services
provided by director of a company to the said company, a legal fiction has been
created in Service Tax law and the recipient of the service has been made liable to
pay service tax on such services in reverse charge mechanism. The phrase “provided
or agreed to be provided by a director of a company to the said company” has a very
wide scope and had such services been in the nature of employee-employer
relationship, there was no need to tax them under reverse charge mechanism and the
interpretation as advanced by the appellant would render it totally redundant. The
specific provisions of levy of Service Tax on the services rendered by the Whole Time
Directors and Managing Directors to the said company, effective from 07-08-2012,
have been covered under the service as provided vide Notification No.30/2012-5T as

ameanded.

12.3. The position, responsibility and nature of work allotted to the Directors vis-a-vis
employee of the company has its own distinction which is distinguishable from
provisions of the Companies Act, 1956 as prevailed at the materal time. The
provisions of the Companies Act 1956 distinguish Directors of a Company from the
employees of that company. Section 2(13) of the Companies Act, 1856 defines a
director’ as "any person occupying the position of a director by whalever name
called”. Directors of a company are individuals that are elected as, or elected to act
as, representatives of the stock holders to establish corporate management related
policies and to make decisions on major company issues. They act on the basis
of resolutions made at directors' meetings, and derive their powers from the corporate
legisiation and from the company's Articles Of Association. The Hon'ble Supreme
Court has observed that a Managing Director can be regarded as a principal employer
for the purposes of the ESI Act, 1848 in the case of Employees State Insurance
Corpn. Vs. Apex Engineering P. Ltd., reported in [(1998) 1 Comp LJ 10: [18981 1 LLJ
274 (SC)]. In such a legal position, Directors and Managing Director cannot be
considered as employees of the company as being projected by the respondent.

12.4. | find that the respondent have relied upon the case law of Nashik Metals(P)
Ltd Vs Income tax Officer Ward-2(3) Pune before ITAT Pune in which the
commission was shown as income from other sources. The ITAT held that because
the directors have shown the said commission income in their hands as “income from
other sources”, the same cannot be a ground to exclude the commission paid to the
directors from the ambit of salary. | find that the circumstances of this case to the

A
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circumstances of the case at hand is entirely different and hence cannot be applied in

this case.

The argument of the respondent that remuneration received by the Directors
are shown by them as salary for income tax purpose and they have deducted TDS
etc. on such salary is out of context. The expression “Salary” is actually an accounting
head mentioned under Section 192 of Income Tax Act, providing for the deduction to

be made of income as under

“Section 192.5ALARY.

Any perscn responsible for paying any income chargeable under the head
“Salanes” shall, al the time of payment, deduct income-tax on the amount
payabla at the average rale of income-lax computed on the basis of the rates
in force for the financial year in wiich the payment is made on the estimated
income of the assessee under this head for thal financial year,

12.5. |t is the responsibility of the company to deduct the TDS and deposit to the
Govt. account under various heads meant for such TDS. Issuance of TDS certificates.
in the form of Form-16, neither necessary nor suffice for holding the said relationship
as employee-employer relationship. The provisions of Section 309 of the Companies
Act, 1956 shows that there are specific restrictions and specific conditions in respect of
the remuneration paid to the directors, which distinguishes a company's directors'
remuneration from salary to the employees of the company.

12.6. | find that the statutory provisions make the role of Directors distinet from an
employee, to look after the top management functions of the company and set
strategies and policies to achieve the objectives of the company. The directors are
authorized to take decisions and let them be executed through employees of the
company. Hence, directors are agents of the company and not employees, they are
also ‘owners’ of the company, whereas, in the case of employee's service, there must
be a master-servant relationship. A master gives orders to employees, for performing
a particular task in a particular manner and employee is obliged to do so, which is
missing completely in case of Directors of a company.

12.7. | also find that Directors can be appointed as directors in other
companies/on the Board of other Companies as per provisions of Section 275 of the
Companies Act, 1956, which provides, "Afer the commencamen! of fthis Acl. no PErson
shall, save as otherwise provided in seclion 276, hold office at the same time &s direcior in
more than fwenty companies.” This kind of privilege is not available to the employees of
a Company. Hence, this clearly brings out the distinction in spheres of responsibility,

A
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work, services of the Director vis-3-vis employee and the Directors cannot be said to
be employees of the company

12.8. | find that in a similar matter in the case of Sandeep Kohli Vs. Asstt
Commr. Income Tax dated 29.6.2001 reported as [2002-82 ITD 498] the Hon'ble
Income Tax Appellate Tribunal has specifically held that the Director appointed as
Whole Time Director cannot be considered as employee of the company; that there
being no relationship of master and servant between company and the director: that
the remuneration paid to the Directors cannot be treated as salary.” On subsequent
Appeal No.20-29 of 2001 against above decision, the Lucknow Bench of the Hon'ble
Allahabad High Court, vide their judgment dated 19.7.2012 has upheld the above
decision of Income Tax Appellate Tribunal on the ground that the full time directors
are not employees of the company and remuneration paid to them is not salary.

I further find that there is no provision under the Finance Act, 1994, for treating
such directors as employees of that company for the purpose of non- payment of
Service Tax. Therefore, the appellant's contention that full time directors are
employees of the company is not correct, legal and proper in terms of the Finance
Act, 1894

13.  The respondent placed reliance on Board's Circular No. 115/09/2008-ST dated
31.07.2008 to support their contention that remuneration paid to whole time directors
are not chargeable to service tax. In this regard, | find that the provisions of said
Circular cannot be applied here as the said Circular was issued prior to 30.06.2012,
l.e. in the positive regime of service tax though it concluded that the services provided
by directors are services but clarified that such services not liable to service tax under
BAS or management consultancy service ete. under positive tax regime till
30.08.2012, However, from 01.07.2012, the Negative list of services is in vogue. The
services of the Directors are taxable services as these are neither part of the services
mentioned in negative list of services in terms of Section 66D of the Finance Act, 1994
nor are placed in the exempted category.

14, In view of above discussions, it can be summarily concluded that:-

i) The Directors are appointed as per the Resolution of the Board as per
provisions of the Company law, whereas the employees are appointed
by the orders of the Directors.

/
A

Page 13 of 15



9

Appeal Mos V2R EA-2IBVRZ01T
V22 EA-2BVRIZ2017

(i) The Directors are executing the decision taken by the Board and
implement them as per their skills and capabilities through their
employees whereas the employees were working as per the directions of
the management of the company and performing the duties in @ manner
prescribed by the management.

(iif) Directors are not employees of the company but are agents of the
company and are performing the managerial functions on behalf of the

company.

15.  The above discussion makes it amply clear that Directors exercise their pOWers
through Board of Directors and are distinct from the employees. Company is actually
an intangible entity and is a juristic person run by the Board of Directors. The
Directors act as employers on behalf of the company rather than acting as employees.
This makes the actual distinction between Directors and employees making services
of the former to the company as taxable, whereas that of later, outside the scope of
service tax.

15.1. Accordingly, on merit | hold that the commission paid by the respondent to their
directors is correctly held as consideration for services provided by the directors to
them and accordingly, is chargeable to the Service Tax, to be paid by the respondent
under reverse charge mechanism.

15.2. As regards imposition of penalties, | find that the appellant is an established
company managed by professionals and always had knowledge by virtue of Income
Tax laws that their Directors can work for other companies as well by rendering them
their services as Directors and are statuterily treated as distinct persons from the
employer-employee relationship.

15.3. | find that negative list regime is very unequivocal, and except the categories
mentioned therein, no activity is entitied for exemption from levy of service tax leaving
no scope to harbor any doubt whatsoever, Therefore, it transpires that though there
was no ambiguity in law, the respondent on his own was giving an interpretation of
law and not brought the relevant material facts to the notice of the department at any
paint of time. Hence required ingredient of suppression of these facts. mis-statement
efc. for imposing penalty under Section 78 of the Act, is found to be existing in this
case and such suppression was not without intention to evade the tax.

15.4. To find support to my views, in imposing the penalty on the respondent, | rely
upon the Order passed by the Hon'ble CESTAT, Chennai, in the case of TVS Motor

i
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Co. Ltd. reported in 2012 (28) S.T.R. 127 (Tri. - Chennai), in which it was held as
under. -

“13. So far as ground of no penally advanced by leamed counsel /s
concermed there 15 nothing on record fo show thal the appellant avoided ils
dabdity bona fide when it /s an established business concem with vast
axpetience in application of provisions of Finance Acl, 1994 Ifs retums did no!
disclase bona fide omission. Rather fac!s sugges! thal knowable breach of law
made the appeflant fo suffer adudication. Accordingly, no immunily from

wmhﬂmdm&iwﬂmw

was found o no payment of [ax o
Mﬂw
15.5. Thus, in such cases where assessees did not declare the correct facts and
deliberately mis-construed the facts leading to evasion of service tax on their part
tantamount to suppression of facts with an intent to evade service tax. Therefore, |

find no infirmity in imposing penalty under Section 78 of the Act along with applicable
mterest under Section 75 of the Act.

However | offer an option of reduced penalty, the respondents are eligible for
reduced penalty subject to condition that they should pay the Service Tax, applicable
interest and penalty within 30 days from the date of receipt of this order,

16.  In view of the above discussion and findings, | set aside the impugned orders
and allow the appeals filed by the revenue.

B % 3 o I
(Pramod A Vasave)
Commissioner (Appeals)/

Commissioner
ST & Central Excise, Kutch

L

To

Mis. Lilanand Magnesites, Pvt Ltd,
Shed No K/1-409-A&B,

Plot No.508,GIDC Estate,
Porbandar-360 577.

Copy to-

1. The Chief Commissioner GST & C.Ex, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, GST & C.Ex. Bhavanagar.

3. The Assistant Commissioner, GST & C Ex Division,Junagadh.

4. The Superintendent GST & C.Ex Range Porbandar.

5. Guard File.

Page 15 of 15



