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+ireqr re.rreftf,ro (fr.v;T) .9.r.fi-?.qb7i. 1.qre.$ srr ce frt sifus $rlsr o .

ftar .&.t'g-r. r rslo96 rq ,S Jr.a*€rq i c.rb.rr.4l fr. ('. {gr} ,3nryd, itf,Iq ETq w ilqr 6{ (.d

a-ftq l.qrd are6,, 6cd! (qftftnq), 6i ftia gft)fr-cq rsqu 6I errrrz,rii,-ffa tiqr{ a,EF

*. i,,Er qrr ?quu3rf'ffaql+ ;rf,4a nj e erg 3r-ht fi e;a+t d' :nisr crtrd *aa + rt,o t
3rfif, crffi * sq * fi++a fuqr rrqr t.

ln pursuance to Lloard's Notificalion No. 26/2017-C.t x.(NT) dated 17.1O.217 read
u'ith Board's Order No. 05/2017-5T dated 16.11.2017, Shri P. A. Vasave, Commissioner,
CGST & Central Excisc, Ku tch (Gandhidharn ), has been appointe.l as Appellate Authority for
the purpose of passiug orclers in respeci oI alpeals lilerl urr<lcr Section 35 of Central Excise
Act, 19.14 and Section 85 ot tlre Finance Ac1, 1994.

TT

II

3rq{ 3fi{{A/ gqra :nr+al tqrrrf,d/ s6rq?F ln 
^Tf,d, 

+aq 3?qK er6i tdrm{, Ilir+rc / dr4;lJi{
l rmfrtn*7 anEfonr q+{r 3.rrffia ar{I ao riaw s qBa: / "
Arising out of abovc mcl)tioned OIO issued by Adci itional/Joint/ Depu t\'/ Assistant
Commissioner, Clentral Ilxcise / Service 1'ax, Rajkot / Jamnagar / Gandhidham/ Ilhavnagar :

ffffi e Cffi 6I aI;I (rd qAI /Nanrc & Adclress ofthe Appellants & Responrlent :

M/s Lilanand Magnesites P. Ltd., Shed No. Kl 1-409 A & B, Plot No. 5O8, GIDC
Estate Porbandar - 360 577

as 3nisr(Jfifl *';qPrd dr$ eqBa ffifua atrt S sirrrfld crffi I *rfu+-qur *. sa-ai
:r{-a arqr 6{ q"Fin tU
Anr person aqgrier ed br tlris Orrler-in Appr.al rna1, fiie an;rppr:al to the appropriate authoritt
in th'e follorliiifi u'ar .

$-+r e1a ,#frq r.qrq ep;6 r'4 n-dl6{ 3rfrdtq ;qrqrfu-fr{Tr t cF :t+fr. }ffiq 3aqr qt6
i{fufr+fl , r c++ #r um -.ra.t t + sroJra ra h. a srfuG-+a t99+ 6r rrrr 86 fi 3d?t-d
ffifua srr6 #r dr €ar& t tr

Appeal to Customs, Excise & Senicc Ta-r Appe llatr: Tribunal Lrnder Section 35Il of CEA, 19.1.1

/ Under Section 86 of the Finance Act, 199,1 an appeal lies to:

+at-+tq mqrra fi grqEtra set qrffd dtaT ar;il, ddq s;, cr{a qkq trd ddr*l Jffiq
;qr+rffi frr Es)q fid. dtz ailrm a 2. 31R + lr.5q .rS fr,"=e q;i 6r "arn urqa U

The special bench of Custolns, Excise &. Scrlice Tax Appcllate Tribunal of West Block No. 2.
R.K. Puram, NeN Delhi irr all matters relatil'lg to classification and valuation.

sqtrd qREd- l(a) n ei61p rra yffi fi;rn+ra elE €st yffi fiqr St6, *,Aq r,r{; q16 \rd
+qt6T yffiq ;qrqrftflur 

^tlk-c) Er qfiir:l al-ffq frfdfir, . dfffiq'ae. e5+r& er+a'rsrei.
3r{qilsK- 3l..is sl fi arfr ErBq tl

To the Wr.s,regional Irr,,rrr lr ol ( uslums.. l..x,.rsr.r\, Srn ile.Tax n l)l)rllale TribLrnal {CESTATI al.
2, r I'loor. -Bhaumalr Hlrirrr';rn. Asanra Alrrrr,,rlalrad J800 Irr in i.ase of appeals oiher than asmentioned in nara lial .,1,,r,

(A)

(r)

(ii)



(f

(iir)

(B)

:rffirq;qrqrfu+-{ur * uoar nfia qrda 6aA + R\' adrq riqE ?rF6 1:rfi-a; ffi, zoot,
t B-{q 6 fi 3in?td Flrtfrd fsr, ar} iqr oa-: +} qR cm fr ct EqT arar qGq r fr}- t
rq t rq r'+ cF t lmr, ro rcqrq gffi Sr aiai ,qra fr sfin ilk dqTqI ilA aata;.. qcq s
ors qr rg$ 6q, 5 drs scv qI 50 firo rq(' d6 3{?.EIr 50 drcI dc(r fr 3iE6- t d rmt:
1,000/- rr$, 5,000/- 5qi 3i?Fr 10,000/- t.r$ +r Rqlfta +n aTFF #I cG ,Hdrf, a'rt Fruttra
etFF 6r arffi rirrta :rffiq ;qrqriil6{.T ffr rnsr + s6T-d6 {G-€err t aE{ t ffi eft

ir6G-fr+ d-* * a-+ rqnr arft Isifu-d il6 gFrc cdRr F+.qr drdr qrGr' r TidB.d glrrc 6r sr4irrr,

d'+ 6r lq snsr * dar Erft\' il6r €ciftl-d 3]qfr;qmrE-+rur ffr ern{r Rra [ 1 pma"mler
(Ft 3frf0 h fd(' 3ni{a-q{ + qrPr 500i- tq(' 6r Btrifta ?Je<F fr;fi o-rar drn tl

The aooeal to the ADoellatc Triburrirl shall lrc fil'd in ottadruoltcale in lorm EA-3 / as
orescri6ed under RulF'6 ol Certlral Uxcise lApneal) Rules, 200l and shall be acccmpanied
hgainst one rrhich al least should bc accorhpanied br a fee-o[ _Rs. ],00Q/- Rs._5000/ ,

R"s. 10.000/- \\here amounl oldulr rlenraj-ld/interest/penaltr'/refund is upto c Lac.,5 Lac to
50 Lac and above 50 Lar resneciirell in the form of crossr-d bank draf{ rn la\our o[ Asst.
ResisLrar of branch of irnr nominatcd oublic scclor bank of lhc olace uhere lhe bench of anr
noininated Dul)lic se(]tor bank oI thd olace \\'hcre the bench'of the Tribunal is situated.
Application inade for qrJnl ol sla\ shirll be u(l ompanied br a fee of Rs. 500/ .

fiHIq -qrqftI6{ur t sqqr Jrqlfr, fa?a 3rltlti{ff, 1994 fi tlRr 86(1) 5 ,6116 $ora;r
ffi, 1994, t Bq-q 9(1) fi rra Btfft-a c.rd s.r. s ii Err cfut d ff ar siat ra rs$'
qrr Bs :lriqr * fucg $qd 6t 4fr 6t, t€-e cF srr fr sd.rdT st (rd$ t t'+ cfA rqrFld
dfr ErRl 3ilr ttrA t m-q t .F-fi r'6 cF fi €rPr, il6T €-Er6{ ffr im ,eqrfr fit ai4 ,t{ ilrnqr
ryr rqtdr, $qq 5 afiq qr rsS Eiff, 5 drcr sc(r qr 50 druI dqq Afi 3{ercn 50 arc 5cq t
3rft.6"t il Fqer: 1,000/- tqt, 5,000i- {qt 3{ardr10,000/- tq} +r frtfft-a rar r5'o St vfr
rarq rtt Etrtfra sf6 fl elrrora, sEfud $ffi-q St cnsr t u5r++'rfrren t
o,, q ffi afi wa*r+ sl_{ }. d-4, roru arft l@iffi-d d-m gFFc EaRr f+qr rrdr urfdrr t riafua
grrc fir elrrdrfr, d-+ 8r ys ?ngl fr 6]_;r .nfu s6T,Fdfud 3rfi-drq;qrqrfu'6{Ur ffr rn{{r Rra t r

rrrara yr{sr (€I }frf{) fi R('Jirida-ql t srrr 5001- $cq 6T FEri'Fd el6 sff rI4r ilm tl
The appeal under sub sectiorr (ll ol Section 36 o[ the Finance Acl, 1994. lo the Appellale
Tribundl Shall be filed in ouadruplicate in Irorm S.T.5 as urescribed under Rule 9{ll'ol" the
Service Ta,x Rules. l9q-+. aird Shall bt accomnanied br a cbol of the order aooealed asainst
lone of which shall bc cerlrfrc(l cop\land stiould be accom'danied by a [ees'of Rs. ]O00/-
where lhe amounl oI scrlice lirx & ihrerest <lemanded & perraltr levied of Rs. 5 Lakhs or less,
Rs.5000/- uhere the rrmount ol servi(e ta-x & inlerest deman-ded & oenallr levied is more
than fivd lakhs but nol exceedinp Rs. Filtr Lakhs. Rs. I0.000/ uhere the a'mounl of service
ta-x & inlerest demarrded g pcrrhltt lcrieil is more lhan fiftt'Lakhs rupees. in lhe form o[
crossed bank dra[l irr lavcruf o[ the nssislant Resjstrar o[ lhe bench of nominated Public
Sector Bank ol the Place rrherc the lrr"rrch o[ Tribunal is situaterl. / Application made for
grant of stat shall be at companied br a fee of Rs.500/-.

haa $frfr'qa, 1ee.+ ffI tlRr 86 6r sq-trRBi (2) (rd (2A) fi 3rildfd nJ fi rffi sqrd, t-dr+a
lM, 1994, t A'{s 9(2) (rd 9(2A) i. ro'a fftika crrd s.T.-7 fr ffr or Hirafr (r{ 3qt Hrer

srq+a, idq racl4 gq 3Frdr il.qrd (sq-d), erfr-{ racrq rrffi'cdr{r crft-d urisr fi cM
€crrfr st (rfrn t (rfi s-fr FqrFT-d 6ffi Erfre ) :ih rr.r+a qcrRr s6rq;F 3fl1-+d lt:rdT 3cr-.ffd,

*dq i.qrq er6i +.rFF{. 6} 3rffiq ;qrqft'+toT +l xdfi rs +-l? +r fr#r t-i sr& 3nesi 6I
cft st €RT e-ridrf, fr{fr dJft r /
The appeal under sub section (2) and (2A) o, tl.)e section 86 the Finance Act 1994, shall be
filed in l.-or ST.7 as prescribed under Rule 9 {2) & q(2A) oI the Service Ta-r Rules, 1994 and
shall be accompanied br a copr o[ order o[ Commissioner Ccntral Dxcise or Commissioner,
Central Excise (Appeals) (one of vr.hich shall be a certified copv) and copv of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputv Commissioner of
Central Excise/ Senice Ta-x to lile the appeal before the Appellate Tribunal.

fiar lta, idq iacrd er<*r \rd t-d'rfi{ $q-A-q qfr-*-tor (tF}O S cfa 3frt fi ar4n n-ffiq
rcrrE afffi rifuBuq 1944 6I rrRr 35(16 * nd?td, ;l fir ffiq nfuBq-q, 1994 6r qnr 83 t
rd-,i-d +drfl' +t ,fi a,rl 61 4* t, Is 3{re?r * cF 3{ffi-q qrfu-*w fr Jfid +-aA $}rq rccK
gryt" 6{ qia + 10 cFara (10o/o), Jcr am ua qa1-dT md t, qr sqlar, ilq t-{il sdr{r
#orna t. 6r srrr?rFr F+-qr dra. d?rd E t€ tn-{r + furd ra.r F* ard arh flqft-d ilq {Tfti {fl
+ts sqq t yfu+ a rtr

(i)

(ii)

(iii)

- d?r{ {d fu W trRr *'crdtrEr f+;fi-q (s, 2) rrft}ft++ 2oi4 t 3{Fi3{ + $ B"ff $ffiq
qrBqrrt S {r:+sT fufrd Frrrd 3rS \.d 3{q-d *t arq r€t dnu

For an.appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also madc applicable to Service'lax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on pavment of 107o of the dutv
demanded rvhere dutr or dut\ and pcnrrllr arc in disl)ute. or ;:crralti, rr here rrenaln alone is iir
dispule. provided the amounr ot' p're tlt.posir parabl'e would'Ue suUjeci io J'"iitiiig oi ns f O
Crores,

Under Central Excisc and Senice Tax, "Dutt,Demanded" shall include :

(i) amount deterrnined under Secrion l1 D;
(ii) amount o[ erroneous Ccr]vat Credit taken
itiit amouirt pavabte u;d.; R;le 6 ;iit.-t"ri"ht crertit Rules

provided furthcr lhat the provisions of this Secrion shall not applr to lhe slav
d-pplication and appeals pendrng before an\ appellale aulhorit! prior lo the co'n.imencemenI df
the Finance (No.2) Act,201-1.

(i)

(il)

Adq r.qrd gc1 ua t-omr * 3rf,lrd "aBr fuq rrq erc.6- fr A'6 srTB-{ t
qr{r 11 * fi riaala lqirT

ffir wn ST fr rB ercra nfQ]

ffie r:+r l;;:rqqr+dt & Bqq o fi $afu tq rfiq
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(c)

(1)

(ii)

(iii)

(i")

(v)

(ui)

(D)

(E)

1F)

frrGr srrF'R 6I qfi$frur iiliiEa :

Revision aooliEation to Governmeat of India:
5-fl $ralr # q-4flxr"r qfi-+r ffiE-a qra-dt A, i;ffq J(crd qlc$ yfuF-rrq, rgq+ 8t qRr

isp,e t e?ra"qia6 t 3rdrrd rr+r sft-q, erT{a E{mR, qdfurlT }Tdaa $6r$. Ea r*rrq. r*s
fr€rrrr, qt?fi TiBd:*{rT frq sffin, s{r( r{rJr, +$ iau"fr-rr'ooor, 61 ffiar orar urfrvt 7

A revision aoolication Iies to the Under Secrelan. to lhe Covernment of India, Revision
Aoolication Uhit. Ministn o[ Finance. Denartment of Revenue. -lth F]oor. Jeevan Deep
Birildins. Parliamcnt Strett. Nov Delhi-l1000 I. under Section 35EE ot the CEA 1944 ih
respect"of the follorving case. governed br first prrir iso 1o sub-section (l ) oI Seclion 35ts ibid:

zrft m-d t ffi f+sra t Hrqd *, s6r {fr€rd ffi xm 6t E fr 6r{Ere t eIcR 4d t crtrrsd
* attra qr fuffi ;tq +rror* qr fhr fiffi-t'+ atsr 116 t qs't erET{ er6 rlrtlra;I * aftra, qr Ed
,.sr{,tr t at srsRUT * ara * wrFF{sr + d{rd, Gd ontiri qr Gd BrsR,]6 * ffrd * arsra
fi ar;]nl frr/
ln case of anv loss of poods. rvhere the loss occurs in transit from a facton, to a warehouse or
lo another fdcton or Trom one rrarehouse [o ar]other during the course bf orocessing of the
goods in a rvarehrjuse or in storage whether in a factory or in"a rvarehouse

e{rd + Ercr E"ff {E-{ qt et 6t fura rr G qm t EMUT d rcra +zt qrfr q{ srfr rr$

Adq 3iqr6 :16 + gie (fti.) * qrq-d fr, d firrd S Er6{ ffi {"E dT et{ +t ffid'6r er-S tl

ln case o[ rebale of drrlv o[ cxcise on goods cxporlc(l to an\ countn or terrilon outside India
of on excisable malerial used in the manufailurc of the goods iihich are e*ported lo anv
country or territon' outside India.

qft reqra elffi 6r srrrdrd fu\'R-dT Bnta + dra{. "tcrd zrr slerfr +} qra fud B-qr rrqT tt /
In case of g"oods expiorted outsirle Irrdia export to Nepal or Bhtrtan, \\rrhout palment of dutr.

qFR-.rd saqr * ricrra erc.6 fi wror+ + frr, d g{& ArSc W 3rfrB{q a-d gsh frE-d
t'r+n+ + d6a qra A *f t .ltlr tt :naqr oi lnq-+aly+s) t ndrr Er 3{fr4{4' (d. 2),

rgqs 6T trRr 109 * ronr Fzra ffr r€ aTts ytrqr ffifu q{ zlr qr( d qrta f+v ;r(r trt
Credit of anv dutv allowed to be trtilized to\,\'ards pavment of excise dutv on tinal products
under the oiolisions ol this Act or the Rules made there under such order is nassed bv the
Commissioher (Appeals) on or alter. the dalc appointed under Scc. 109 oI the Finance [No.2)
Act, 1998.

Jqt-+-d 3nif;r frr at cF-qi qtr, sczn EA-8 di, d fr +dq rcqrrd sl6 (Jrfr-d) ftqa.rd-&,
2001, + F-{n 9 + 3rdrtafdBfrEe t, gsnr}cr* €nsur * s nr6 t fud StarffsrG! r

Jcti"+-d $Ta-e;d t qrtr qa rrCBr E y{lo $rier fi * cfrqi €E?q Sr ardl EG('r €rer fr t;frq
i?qr{ erffi ufufr-+a, lE44 6r qm 35-EE t a-oa ffiqift-a erm & :raro-afr * srrq & at'{ q{
rR-6 # cfA {dr4 ff ar$' qrBqr I
The ahove aoolication shall be rnarle in duolicate in Form No. EA.8 as soeciherl under Rule- 9
of Central Eicise lAnnealsl RLrles. 2001 rrithin J months lrom the date on which the order
sousht to be anoedled asaihst is communicaled and shall be accomnanied br tno cooies each
of tEe OIO antl'Order-1fi-Anneal. lt should also be accomoanied bv a coor'of TR-6 Challan
evidencing palment ot prestiibcd lee as prescribed under Seclion J5-EE oI"CEA. 1944. under
Major Head of Account.

c-d0tpT srid;r & srrr ffifud Bqifua rtc+ ST Jflq"fr fir qrff qG(' 
r

ro rc-a {6f (16 ars sq-i q| 5$$ 6ff fr a rqa 200i - 6r elrrdra Ffi-qr dK' }it{ qE flfrrfr
{6q (rfi 6s 5q-$ t ;q6r 51 d Fq-} 1000 -/ sr el4crEr Arqr afr r

The revision application shall be acr ompanied t,r a [.c of Rs. 20Oi \\'here the amount
involved in Rupees One Lac or less and Rs. 1000/' where the amounl involved is more lhan
Rupees One Lat.

qE gs ytist * r$ ryo vrtsrl 6r sqrler F A rran-6 TIa xrllr t frq sl-6 or allraa, sq-++a
d?T +i G"qr rrar arFal fs dzq fi dd O, afi #r RET +e *rg g e+i +'Rq sqftrtr sqihq
rqfr's-rrt +t q-6 irffm qr *-ftq ua6ri a6t !-{ 3ni{d fr-{r drdr t t / r" case, if the order
covers various nrtml)ers of order in Oriqinal. fee lor each O.l.O. should be oaid in the
aforesaid manner. not uithstandirrg the facl lhal the one appeal to rhe Appellanl Tribunal or
the.one appli_cation 

^ro 
th_e_Cent^ril C1ort. As the case mar be. is filled to avriiii scriptoria r.r'ork if

excising RS. I lal<h fee of Rs. 100/ l'or each.

e"n€?tBd -qrrrFrq erc<F $Flft+a. 1975, +' 3ErsS I fi ]rfr€R sd yrtpr q-d +errra yraar ff
cft q{ Frcrtfad 6 50 +$ nr rqlnrq ?F frfs-c'ah 6taT ErGr'r I "
One coov of aoolication or O.l.O. ai the tase mar l-r. and the order of tlre adiudicatinp
authoriti shallUear a court fee stamp of Rs. tt.50 aS prescribed under Schedule I ih terms oT
lhe Couil Fee Act,l975, as amended.'

$-ar t1a, i;fi-q s.crq ?F \rE i-dr6{ smfr.q;qqftorq (6'rt fdfu) 1:;:r{ff|-{ff, 1982 d Effi-d
rd ir& {iqFrd qrqd +l €Fqft-d fG drd F"rat frr :itr efi t{ra ilEff-d frsT drdr tl /
Attention is also invited to the rules coverins these ancl other related matters contained in the
Customs, Excise and Service Appellate Tribu'nal (Procerlure) Rules, 1982.

lroE 3rfdrq Hfq-qirtr6i 3rfid ilfua qr.A t giift-d EqTc6, fuFdd 3lt{ ;rfi-d.f,q crffrrfr'+ Rq,
JfiflPtr tr€rTrftq id€tgd r',rnr'.cbec.gov. in +i io r+d t r I
For the elaborate. detailed anrl lalesr provisions relating 1o fiiinq of appeal to the higher
appellate authorilr'. the appcllant rnar reIeT to lhe Dcpartm"ental lteEsite rr\irr.clter-.qor.in

(G)
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Appeal Nos.V2l20 I EA-21 BV Rl 2017
v2t21tEA-2tBVRt2017

:ORDERSJN.APPEAL:

The present appeals have been filed by the Assistant Commissioner, Service

Tax Division- Bhavnagar on behalf of the Principal commissioner, central Excise &

service Tax, Bhavnagar (hereinafter referred to as "the Revenue") in pursuance ofthe

direction and authorization issued by the Revenue under section g4(1) of the Finance

Act, 1994, against the orders-ln-original No. AC/JND/1212017 dated 31.01.2017 &

AC/JND/1 1/20'17 dated 31.01.2017 (hereinafter referred to as "the impugned orders,,)

passed by the Assistant commissioner, central Excise Division, Junagadh

(hereinafter referred to as the Lower Authority) in the case of M/s. Lilanand

lvlagnesites Pvt Ltd,Porbandar (hereinafter referred to as,,the Respondent,,).

2. Briefly stated the facts of the case are that the respondent are holding service

tax Registration and are engaged in the provision of taxable services under the

category of "Goods Transport Agency" services as defined under section

65(105)(zzp) of the Finance Act,'1994 read with Rule 4 of the Service Tax Rules,1994

(hereinafter to be referred to as "the Act").

During the course of Audit of records of the respondent for the period from

2012-13,2013-14&2014-15 it was noticed that the respondent have paid commission

to its directors during the period from 2012-13,2013-i4 &2014-15 and have not paid

applicable service tax on the commission paid to their Directors. The amount of

commission paid and liability of service tax, under reverse charge mechanism, is

according to below mentioned table:-

Table-A

3' According to Notification No.30/20'12 dated 20.06.2012 amended vide
Notification No.4512012 dated 07.og.2o1z any monetary or non monetary
consideration such as directors fees, commission, bonus, company car, travel
reimbursements etc paid to its directors by a company would attract the service tax
w.e.f 07.08.2012. Accordingly the respondents were required to pay service tax on
reverse charge mechanism on the commission paid to their directors.

3.1. As the respondents failed to pay the applicable service tax under reverse

charge mechanism the respondents were issued show cause Notice F.No/ls_

O1/DEM-sr/Ho12015-16 dated 15.04.2015 & another Show cause Notice F.Noi.l5-

Sr.No Financial
Year

Amount of
Commission

Paid to
Directors (Rs.)

Service Tax &

Cess
DAVabletO 12.36%

(Rs.)

OrderJn-Original
No.& Date.

Appeal

Date
No.&

1 2012-13 &
2013-14

98,00,000/- 12,11,280t- ACtJND|11t2017

Dated 31.01.2017
vzl21tEMt2017
13.04.2017

2 2014-15 56,00,000/- 6,92,160/- ACtJNDt12t2017

Dated 31.01 .2017
v2t20tEAzt2017
13.04.2017
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Appeal Nos.V2l20 IEA-2|BVRI2017

v2t2ltEA-2tBVRt2017

180/Dem-sr/HQ/2015-16 dated 28.07.2016 demanding above amount of service tax

along with interest under sec 75 of the Act and penalty under section 7g of the Act.

3.2 The matter was decided by lower authority who dropped the demand
proceedings vide impugned orders holding that the relation between directors and the
respondents is that of employee and employer as defined under sub section (b) of
section 668 (44) of the Act and the commission paid to the directors cannot be
covered under "Business auxiliary services" as per section 65(19) of the Act.
Therefore the commission paid to the Directors in the form of salary by the company
does not qualify as a taxable amount.

3.3. The impugned orders were reviewed by the Revenue and the present appeals

have been filed on the grounds that the lower authority has committed an error by

dropping the demand of service Tax along with interest and penalty proposed vide

above Show Cause Notices.

Grounds of Appeal:-

4. The revenue have filed appeal on the following grounds:-

i) that the lower authority has erred in dropping the demand of service tax
on commission paid, over and above the sarary, to the directors of the
respondents holding that the relation between the directors and the
respondent is that of employee and employer, the same does not fall within
the category of "service" as defined under section 66(8) of the Act.
Therefore commission paid to the Directors is in the form of salary and
does not qualify for levy of service tax.

ii) that the Directors commission is over and above their remuneration, the
same is chargeable to service Tax. lnstead the lower authority, without
verifying the originar emproyment records and /or their sarary payment
details, has dropped the demand.

iii) that the services which are defined under section 65(105) have become
taxable except the services covered under Negative list and the services
which are specifically exempt under any Notification. The services rendered
by the Directors for which commission has been received are not either in
the Negative rist nor are specificaily exempt under any Notification.

iv)that the Adjudicating authority has erred in considering the provisions of
lncome Tax Law for dropping the demand of service tax, by hording that the
Directors have been issued Form-16,which shows income from s]hry and
arso that the company has deducted rDS on the amount paid by them to
the Directors. However, the rower authority has erred in appryini rncome
Tax Law for deciding demand under Finance Act,1994 and Form-i6 issued
under rncome Tax,1g61,can not be made a basis to drop the demand of
Service Tax, that too under reverse charge mechanism.

5. The Personal Hearing in the mafter was fixed on 30.01.201g.shri Dinesh
Kumar Jain, chartered Accountant, authorised representative of the respondents
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appeared on behalf of the respondents and submitted detailed written submission

dated 20.01 .2018 and requested for early disposal of the case. 
'

6. The respondent in their written submission dated 20.01 .2018 submitted that:-

i) the provisions of section 658 (44) of the Act, wherein, the word 'service, have

been defined, categorically provides that'a provision of service by an employee

to the employer in the course of or in relation to his employment, is not covered

within the scope of 'service' and therefore, outside the net of service tax;

ii) also as per provisions of section 2(34) read with section 2(51) and section

2(94) and section 197(6) of the Companies Act,2013 that provide that a

'whole-time director' is nothing but a 'whole{ime employee, of the company,

working as a key managerial person for the said company, and he can be

compensated by way of not only remuneration but also by way of commission,

as in the present case.

iii) the respondent further referred to section 17 (1) ot the lncome Tax Act,

1961, wherein, the word 'salary' has been defined. ln the said sub-section (1) of

section 17, at clause (iv), it has been provided that salary Includes ,any 
fees,

commissions, perquisites or profits in lieu of or in addition to any salary or

wages' and therefore, commission paid to any director is nothing but a part of

salary only.

iv) that it is an admitted fact that income tax was deducted on remuneration /
commission paid to the directors under section 192 of the lncome Tax Act,
'1961 i.e. TDS on salary and not under section 194H/J of the said Act i.e. TDS

on commission or brokerage remuneration / commission paid to directors was

debited under the head 'salary, wages and bonuses' these directors have

shown income of remuneration / commission, received from the respondent,

under the head 'income from salary' in their individual income tax returns.

v) that above crucial facts themselves establish that these directors were

employees of the respondent and therefore payments made to them during the

course of their employment is not liable to service tax and therefore, notification

No. 30/2012-sr dated 20.06.2012 is not at all applicable in the present case.

vi) the respondents further submit that the departmental contention that

commission paid to directors are neither covered under ,negative 
list, nor are

specifically exempted is completely irrelevant in the present case since the
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subject directors are employees of the company and out of purview of the

definition of 'service' itself.

vii) about non-applicability of provisions of lncome Tax law in the present case,

the respondent submitted that the same is also untenable in law since the

learned adjudicating authority have referred to these provisions only to

establish that commission paid to directors were nothing but part of their salary

because relations between the respondent and the directors were in the nature

of employee and employer.

7- I observe that in the case of Appeal No.V2l2IlEA-ztBvRt2o17 the impugned

order is dated 3'l .01 .2017 & received on 02.02.2017 and the appeal has been filed on

13.4.2017 and in the case of Appeal No.yzl2ltEA-2tBvV2o17 the impugned order is

dated 31.01.2017 & received on 02.02.2017 and the appeal has been filed on

13.4.2017.Hence I find that both the appeals are filed in time.

7.1. I have gone through the impugned orders, the grounds of appeal filed by the

revenue and oral & written submission made by the respondents at the time of

personal hearing in the case. The brief issue to be decided in the Departmental

appeal is whether impugned orders, dropping the demand of service tax, along with

interest and penalty on the commission paid by the respondent to their Directors,

passed by the lower authority, are correct, legal or othenivise.

8' while dwelling upon the reasons of rejection of demand by the lower authority I

observe that the lower authority was of the opinion that the as per clause (b) to

section 658 (44) of the Act the provision of service by an employee to the employer in

the course of or in relation to his employment shall not constitute to be a taxable

seryice. The lower authority in the impugned order also referred Board circular

No. 'l 15/9/2009-sr dated 31 .07.2009 wherein the Board categorically clarified that the

commission paid to whole time directors, being compensation for their performance as

Directors, would not be liable to Service Tax.

8.1. The lower authority while dropping the demand vide the impugned orders

discussed the liability of service Tax in para 14 & 1s of impugned orders on the

commission received by the Directors as under:-

By going through the Memorandum and Afticres of Association of M/s Litanand
Magnesites An ud 14.01.199s in the schedure/detairs of the said documents the name of
shri Dhirenbhai A Kamdar one of the Directors in question, has been mentioned as the
person desirous of being formed into a company in pursuance of these Afticles of
Association and respectivety agree to take the number of shares (as given therein) in the
capital of the company. Thus, in this regard, it cleatty indicates that shri Dhirenbhai A.
Kamdar is a permanent/ whore-time Director of the noticee company, as his name has been

Page 7 of 15



^. 
a\

Appeal Nos.V2l20 I EA-ZI BV Rl20 17

v2l21tEA-2tBVRl2017

incorporated as the founder of the company since its inception i.e. from the day on which

the ce,tificate of incorporation was granted to the noticee, by the Registrar of Companies

(ROC), Gujrat. Also, by going through the copies of Form-32, submitted to the Registrar of
Companies (ROC), wherein, the name of Shri Mayank D. KamdaL the other director in

question, has been showt? as 'director' since 2005. I find that the noticee has submitted the

copies of board resolutions which authorize payment of said commission to the directors

and was signed by one of the directors, Shri Dhirenbhai A. Kamdar. I also find that copies of
relevant pages of'Annual Financial Accounts" of the noticee for the F.Y 2012-13 and 2013-

14 signed by both the dhectors for and on behalf of Board of Directors is submifted and by
going through these documents, I find that the remuneration and commission paid to the

directors are debited by the noticee in their book of accounts under the head 'Salaries,

wages and Bonus'. I also find from the Certificate lssued under Section 203 of the lncone
Tax AcL 1961 for Tax Deducted at Source (TDS) on Salary [Form-16 issued under Rule

31(1)(a)l /bsued to the directors for the relevant period that lncome Tax at source is
deducted (TDS) from the salary by the noticee as an employer in respect of the directors

who are mentioned as the employees of the noticee and who have been provided with an

Employee Referenae Number as well. Also, the copies of lncome tax returns for the relevant
period and computatbn of total income prepared for filing of those lncome Tax Returns by

the directors were submifted in which I find that the directors have shown commission

received from the noticee under the head 'lncome from Salary'. As mandated under the

relevant provisions of the lncome Tax Act as well as the Companies Act and 'Profession

Tax' has also been deducted by the employer i.e. the noticee. This clarifies that the directors

are full time directors of the noticee company and the remunemtions & commrbsions

received by them from the noticee, was in the form of salary only, which clearly reflects that

the relation between them was in the nature of employee and employer.

9. The main contention of the revenue, in this appeal, is that the commission paid

to the Directors, for the services they render apart from the services for that they get

paid, in the form of remuneration, is not the one which is provided by the employee to

its employer. But the services rendered by Directors to the company, for which they

get commission, fall within the category of "service" as defined under Section 66(8) of

the Act. Therefore the commission paid by the respondent to their Directors is liable

for levy of service tax.

10. The respondent in their written submission dated 20.01.2018 submitted that as

per provisions of section 2(34) read with section 2(5'1) and section 2(94) and section

197(6) of the Companies Act, 2013 provides that a 'whole{ime director' is nothing but

a 'whole{ime employee' of the company, working as a key managerial person for the

said company, and he can be compensated by way of not only remuneration but also

by way of commission, as in the present case. Also as per the provisions of section

658 (44) of the Act, wherein, the word 'service' has been defined categorically which

provides that 'a provision of service by an employee to the employer in the course of

or in relation to his employment' is not covered within the scope of 'service' and

therefore, outside the net of service tax.

10.1. The revenue in their grounds of appeal pointed out that the lower authority has

erred in considering the provisions of lncome Tax Law for dropping the demand of

service tax, by holding that the Directors have been issued Form-16, which shows
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income from salary and also that the company has deducted rDS on the amount paid

by them to the Directors. However, the lower authority has erred in applying lncome

Tax Law for deciding demand under Finance Act,19g4 and Form-16 issued under

lncome Tax,1961.The provisions of Income Tax,Act,1961 cannot be made basis to

drop the demand of Service Tax, that too under reverse charge mechanism.

10.2. The respondent submitted the copies of special resolutions in both the cases in

which it has been proposed that a sum of Rupees not exceeding gg,o0,oo0/-

(48,00,000+50,00,000/-) in respect of the profits of the Financial year ending 3,lst Mar-

2013 &2014 respectively, and in second appeal a sum of Rs. s6,oo,ooo/- in respect of

the profits of the Financial year ending 3lstMar-2015 be determined and distributed

as commission amongst the Directors of the company in such amounts and

proportions and in such manner as may be directed by the Board of Directors, and

further that the commission paid to each of the Directors of the company pursuant to

this shall be in addition to the fee for attending meetings of the Board or any

committee thereof which each such Directors may be entifled to receive under the

Articles of Association.

11. on the above contention of the revenue and to drive their point home the

respondent relied upon the case law in the case of Nashik Metals(p) Ltd V/s lncome

tax officer,ward-2(3) Pune before lrAT pune. ln this case the Hon'ble Tribunal in

para 7.2 of its order held that as the assessee had made payment to its employee

directors not for selling any goods or articles but for managing affairs of the assessee-

company. Amount was not paid for selling any particular goods/articles and therefore

amount paid by Assessee company to its directors does not come within ambit of

provisions of section 194H of lncome Tax Act, 1g61. Merely because the directors

have shown the said commission income in their hands as "income from other

sources", the same cannot be a ground to exclude the commission paid to the

directors from the ambit of salary. Therefore, the commission paid to the directors

should be treated as salary in their hands and treated accordingly and the provisions

of section a0(a)(ia) are not applicable.

11.1. The revenue in their grounds of appeal submitted that as all the services which

are defined under Section 65(10s) have become taxable except the services covered

under Negative list and the services which are specifically exempt under any

Notification. The services rendered by the Directors for which commission has been

received by the Directors are not covered under either the Negative list nor are

specifically exempt under any Notification.
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1.2. fhe respondents in their written submission dated 20.01.2018 submitted that

the contention of the department that commission paid to directors are neither

covered under 'negative list' nor are specifically exempted by any Notification is

completely irrelevant in the present case since the subject directors are employees of

the company and out of purview of the definition of 'service' itself.

Findings:-

12. I find that meaning of word 'service' as per 'Oxford Dictionary' is the action of

helping or doing work for someone. But in the parlance of levying service tax the term

service has been defined in section 66(8) of the Act. section 66 B of the Act, which is

the charging section, with effect trom01.07.2012, and Section 6O(8) (44) of the Act

stipulate levy of service tax and exclusions thereof. For ease of reference section 66

B and Seclion 65(8) is reproduced below:-

"Section 668 : There shall be levied a tax (hercinafrer rcfened to as the sevice tax( at
the rate of twelve per cent on the value of all seNices, other t an those se/yices
specilied in the negative list, provided or agreed to be provided in the taxable tenitory
by one person to another and collected in such manner as may be prescibed."

Secuon 65(8) which stipulates levy of sevice tax and exclusions of seryrbes lhere of which is reproduced
below:-

Section 658 (/U) "seruice" means any activity canied out by a person for another for
consideration, and includes a declared seNice, but shall not includ*-

(a) an activity which constitutes merely,- (i) a tnnsfer of tifle in goods or immovabte propefiy,
by way of sale, gift or in any other mannec or (ii) such transfer, delivery or suppty of any goods
which is deemed to be a sale within the meaning of clause (Z9A) of afticte 366 of the
Constitution; or (iii) a tnnsaction in money or actionable claim;

(b) a prcvision of sentice by an emproyee to the emproyer in the course of or in reration to his
employment;

(c) fees taken in any Court or kibunal established under any law for the time being in force

12.1. Notification No. 4512012-s.T. dated 07-08-20'12 and Notification No..l0/20i4-

sr dated 11.07.2014, which amended Basic notification No. 30/2012-s.T. dated

20.06-2012, by inserting an entry making services provided by a director of a
company to the said company chargeable to service tax under reverse charge

mechanism. The relevant text of the entry inserted vide Notification No. 4sl2012-sr

dated 07.08.2012 is reproduced below:-

st
No.

Desaiption of a seNice Percentage of sevice tax
payable by the person

providing seNice

Percentage of seNice tax
payable by the person

receiving the service

1 2 3 4

5A in respect of sevices provided or agrced to
be provided by a director of a company to
lhe said company

Nit 100%
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12.2. lfind that by inserting the above entry making a specific reference to services

provided by director of a company to the said company, a legal fiction has been

created in Service Tax law and the recipient of the service has been made liable to

pay service tax on such services in reverse charge mechanism. The phrase "provided

or agreed to be provided by a director of a company to the said company" has a very

wide scope and had such services been in the nature of employee-employer

relationship, there was no need to tax them under reverse charge mechanism and the

interpretation as advanced by the appellant would render it totally redundant. The

specific provisions of levy of Service Tax on the services rendered by the Whole Time

Directors and Managing Directors to the said company, effective from 07-08-2012,

have been covered under the service as provided vide Notification No.30/20'12-ST as

amended.

12.3. The position, responsibility and nature of work allotted to the Directors vis-d-vis

employee of the company has its own distinction which is distinguishable from

provisions of the Companies Act,1956 as prevailed at the material time. The

provisions of the Companies Act,1956 distinguish Directors of a Company from the

employees of that company. Section 2(13) of the Companies Act, 1956 defines a

'directoi as "any person occupying the position of a director by whatever name

cal/ed'. Directors of a company are individuals that are elected as, or elected to act

as, representatives of the stock holders to establish corporate management related

policies and to make decisions on major company issues. They act on the basis

of resolutions made at directors' meetin S , and derive their powers from the corporate

leoislation and from the company's Articles Of Association. The Hon'ble Supreme

Court has observed that a Managing Director can be regarded as a principal employer

for the purposes of the ESI Act, 1948 in the case of Employees State lnsurance

Corpn. Vs. Apex Engineering P. Ltd., reported in [(1998) 1 Comp LJ 10: [19981 1 LLJ

274 (SC)]. ln such a legal position, Directors and Managing Director cannot be

considered as employees ofthe company as being projected by the respondent.

12.4. I find that the respondent have relied upon the case law of Nashik Metals(p)

Ltd V/s lncome tax Officer,Ward-2(3) Pune before ITAT pune in which the

commission was shown as income from other sources. The lrAT held that because

the directors have shown the said commission income in their hands as "income from

other sources", the same cannot be a ground to exclude the commission paid to the

directors from the ambit of salary. I find that the circumstances of this case to the
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circumstances of the case at hand is entirely different and hence cannot be applied in

this case.

The argument of the respondent that remuneration received by the Directors

are shown by them as salary for income tax purpose and they have deducted TDS

etc. on such salary is out of context. The expression "salary" is actually an accounting

head mentioned under Section 192 of lncome Tax Act, providing for the deduction to

be made of income as under :

"Section 1g2.SALARY.

Any person responsrb/e for paying any income chargeable under the head
"Sa/an'es" shall, at the time of payment, deduct income-tax on the amount
payable at the average rate of income-tax computed on the basis of the rates
in force for the financial year in which the payment is made on the estinated
income of the assessee under fh is head for that financial year.

'12.5. lt is the responsibility of the company to deduct the TDS and deposit to the

Govt. account under various heads meant for such rDS. lssuance of rDS certificates,

in the form of Form-16, neither necessary nor suffice for holding the said relationship

as employee-employer relationship. The provisions of section 30g of the companies

Act,1956 shows that there are specific restrictions and specific conditions in respect of

the remuneration paid to the directors, which distinguishes a company's directors,

remuneration from salary to the employees of the company.

'12.6. I find that the statutory provisions make the role of Directors distinct from an

employee, to look after the top management functions of the company and set

skategies and policies to achieve the objectives of the company. The directors are

authorized to take decisions and let them be executed through employees of the

company. Hence, directors are agents of the company and not employees, they are

also 'owners' of the company, whereas, in the case of employee's service, there must

be a master-servant relationship. A master gives orders to employees, for performing

a particular task in a particular manner and employee is obliged to do so, which is

missing completely in case of Directors of a company.

12.7. I also find that Directors can be appointed as directors in other

companies/on the Board of other companies as per provisions of section 275 of the

companies Act, 1956, which provides, "After the commencement of this Act, no person

shall, save as otherwise provided in section 276, hotd office at the same time as director in

more than twenty companies." This kind of privilege is not available to the employees of

a company. Hence, this clearly brings out the distinction in spheres of responsibility,
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work, services of the Director vis-d-vis employee and the Directors cannot be said to

be employees of the company.

12.8. I find that in a similar matter in the case of Sandeep Kohli Vs. Asstt.

Commr. lncome Tax dated 29.6.2001 reported as [2002-82 ITD 498] the Hon,ble

lncome Tax Appellate Tribunal has specifically held that the Director appointed as

whole Time Director cannot be considered as employee of the company; that there

being no relationship of master and servant between company and the director; that

the remuneration paid to the Directors cannot be treated as salary." on subsequent

Appeal No.20-29 of 2001 against above decision, the Lucknow Bench of the Hon'ble

Allahabad High court, vide their judgment dated 19.7.2012 has upheld the above

decision of lncome Tax Appellate Tribunal on the ground that the full time directors

are not employees of the company and remuneration paid to them is not salary.

I further find that there is no provision under the Finance Act, 1994, for treating

such directors as employees of that company for the purpose of non- payment of

service Tax. Therefore, the appellant's contention that full time directors are

employees of the company is not correct, legal and proper in terms of the Finance

Act, 1994.

13. The respondent placed reliance on Board's circular No. 1 1 5/0g/2009-sr dated

31.07.2009 to support their contention that remuneration paid to whole time directors

are not chargeable to service tax. ln this regard, lfind that the provisions of said

circular cannot be applied here as the said circular was issued prior to 30.06.2012,

i.e. in the positive regime of service tax though it concluded that the services provided

by directors are services but clarified that such services not liable to service tax under

BAS or management consultancy service etc. under positive tax regime till

30.06.2012. However, from 01.07.2012, the Negative list of services is in vogue. The

services of the Directors are taxable seryices as these are neither part of the services

mentioned in negative list of services in terms of section 66D of the Finance Act, 1gg4

nor are placed in the exempted category.

14. ln view of above discussions, it can be summarily concluded that:_

The Directors are appointed as per the Resolution of the Board as per

provisions of the Company law, whereas the employees are appointed

by the orders of the Directors.

(tl
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(iil The Directors are executing the decision taken by the Board and

implement them as per their skills and capabilities through their

employees whereas the employees were working as per the directions of

the management of the company and performing the duties in a manner

prescribed by the management.

(iiil Directors are not employees of the company but are agents of the

company and are performing the managerial functions on behalf of the

company.

15. The above discussion makes it amply clear that Directors exercise their powers

through Board of Directors and are distinct from the employees. company is actually

an intangible entity and is a juristic person run by the Board of Directors. The

Directors act as employers on behalf of the company rather than acting as employees.

This makes the actual distinction between Directors and employees making services

of the former to the company as taxable, whereas that of later, outside the scope of

service tax.

15.1. Accordingly, on merit I hold that the commission paid by the respondent to their

directors is correctly held as consideration for services provided by the directors to

them and accordlngly, is chargeable to the service Tax, to be paid by the respondent

under reverse charge mechanism.

15.2. As regards imposition of penalties, I find that the appellant is an established

company managed by professionals and always had knowledge by virtue of Income

Tax laws that their Directors can work for other companies as well by rendering them

their services as Directors and are statutorily treated as distinct persons from the

employer-employee relationship.

15.3. I find that negative list regime is very unequivocal, and except the categories

mentioned therein, no activity is entifled for exemption from levy of service tax leaving

no scope to harbor any doubt whatsoever. Therefore, it transpires that though there

was no ambiguity in law, the respondent on his own was giving an interpretation of

law and not brought the relevant material facts to the notice of the department at any

point of time. Hence required ingredient of suppression of these facts, mis-statement

etc. for imposing penalty under section 78 of the Act, is found to be existing in this

case and such suppression was not without intention to evade the tax.

15.4. To find support to my views, in imposing the penarty on the respondent, r rery

upon the order passed by the Hon'ble CESTAT, chennai, in the case of ws Motor
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Co. Ltd. reported in 2012 (28) S.T.R. 127 (Tri. - Chennai), in which it was hetd as

under:-

"r3. So far as ground of no penalty advanced by learned counse/ ls
concemed there is nothing on record to show that the appellant avoided its
liability bona fide when it is an established busrness concern with vast
experience in application of provisions of Finance Act, 1994. lts returns did not
disclose bona fide omission. Rather facts suggest that knowable breach of taw
made the appellant to suffer adjudication. v. no tmmun itv from

,s oss/b/e to be d on the a nces mad
was found to be a case no oavment of tax on the imDuqned sevices provided
durino the relevant oeriod."

't5.5. Thus, in such cases where assessees did not declare the correct facts and

deliberately mis-construed the facts leading to evasion of service tax on their part

tantamount to suppression of facts with an intent to evade service tax. Therefore, I

find no infirmity in imposing penalty under section 78 of the Act along with applicable

interest under Section 75 of the Act.

However I offer an option of reduced penalty, the respondents are eligible for

reduced penalty subject to condition that they should pay the Service Tax, applicable

interest and penalty within 30 days from the date of receipt of this order.

16. ln view of the above discussion and findings, I set aside the impugned orders

and allow the appeals filed by the revenue.

,')o
rT

To

M/s. Lilanand Magnesites,Pvt Ltd,
Shed No.l(1-409-4&8,
Plot No.508,GlDC Estate,
Porbandar-360 577.

6

(Pramod A Vasave)
Commissioner (Appeals)/

Commissioner
GST & Central Excise, Kutch

Copy to-
1. The Chief Commissioner GST & C.Ex, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, GST & C.Ex. Bhavanagar.
3. The Assistant Commissioner, GST & C.Ex Division,Junagadh.
4. The Superintendent GST & C.Ex Range porbandar.

5. Guard File.
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