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Fai .&.r'g-r.rrvt.qfi rq ,t 3r,frs{uT jt ?.rie.rt.& fi. t'. {sfi ,gr,?r{d i}rfrq {ga r'd tdr 6{ (rd

ddq :.qrd ?r@,, rLci (?ritilna), 6i fd. :rft1ft-qq ra,q,v ffI qrze{,f,ru iaqra qr6

t 0.,ffr trrrr qqyy3{ft}fi,.{q 3'r-f,d-d dJ 6I ar6 3tm-ai t s;fit i- ;nier crfta rri * r*q t
uq-d crffi t sc d frryd fu-qr zrqr t.

In pursuance to Roarcl's Notitlr:ation llo. 2612017 -C.trx. (NT) dated 17.1O.217 read
rvith Board's Order No. 05/2017-ST dated 16.11.2017, Shri P. A. Vasave, Commissioner,

CGST & Central Excise, Kr-rtch(Gandhidham), has been appointed as Appellate Authority for
the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise

Act, 194.1 and Section 85 ofthe Finance Act, 1994.

rt

tI

3{q{ 3{rqf,d/ {r{fld 3ir{Frir/ 3!Tqfd/ s6l{6 3a 
^Tfrd, 

a-ffq rccl( gF6/ tdr6{, {Til6tc / dr+ElJR

I emfiu*7 airs+a{r RilT 3wfihd ar{i qa rfr'aer t qf}a: /
Arising out of above mentioned OIO issuerl bl Additional/Joint/ Deputy / Assistant
Commissioner, Central Excise / Service Ta,x, Rajkot / Jamnagar / Gandhidham/ Bhavnagar :

3r+fi64t & cfr drel +r arr{ vd cin / Narne & Address of the Appellants & Respondent :-

M/s Adani Power Ltd., Achalraj Opp : Mayor Bunglow, Law Garden Ahmedabad
380 006

Ts ila?r(Jfidl t .qfta +fS EqFa ffifua aft* fr yrqra qrMr I wB+qur 6 nasr
3l*d erq{ 6{ EiFdr tt/
Anl person aggner ed br this Order-in Appeal mal' file an appeal to the appropriate authority
rn the lotio\rrng \\'a\'.

dar erc<F ,ndrq tcqr{ q16 r'd t-d'rr{ Jqr&q ;qqfu-+tor fi cR 3rffd, tdrq J.qK 116
3{fuf}iq 194.+ 6I qrr'3se S 3{ddtd lzi B.E ufl8G-+q.. tsgq fir qrur 86 t 3idlrd
ffifua arr6 ffr ar srdr t t/
Appeal to Customs, trxcise &, Service Tax Appellate Tribunal undcr Section 358 of CtrA, 1944

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

a-rfi-flur qcqifd il grdtrtra 6n arr& ffqr q6, t;fiq sacr{d qr6 qd' *'d'rci{ $f&q
;qrqrft-6TAr. Sl hrlc tr6, i€e 6Ef6 f, 2. Jrrt * h. -g fr*-dT, 6t fir"arm qG(' rl
The special bench of Customs. Excise & Sr-rvjre Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, Neu'De1hi in all matters relating to classification and valuation.

3qlif,d qfft"d-( t(a) t q66r rl(r rrqd] i. rrsrEr tq frst 3rffi fiar t]E, i;fi-q 3icr( ?rFF (rd

+qrfl 3rfr-&q ;qiqrfum-{nr (F:t' c) 6r cfin-q elfi-q frB-6T, , sffiq- ild, o-5arfr ar+a":rsrei
3r[4drdrE 3r".?s .51 fi ;rff qGv t/ '

fo.the West.regional bench o[ Customs. Exnise & Serwice ].ti-r Appellate Tribunal (CESTAT) al.
2nd Floor. Bhalmali Bhauarr. Asanra Ahmedabad 380016 in iAse o[ appeals other than as
mentioned in para- 1(a) abovt!
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(1)

(ii)



(iir) 3rffiq ;qrqftl-filT fi gqAT 3rqld qFFT 6{A + fr('f-fl.q L,nq erF6 (JrfiO F'{qr{&, 200 1,

4dt Bq-q o fi 3rf,.td G'triftd f+\, arn crd trA-3 6i qrr cfui fr fu-qr ardr qrGr' t FfrS t
$q t 6q \rm cF * qrd, ddr 3;qe qtffi SI aia ,oqEI SI afirT 3lt{ aanqr arqr 

"raidr
5qq 5

drcI sT 5gs 6rr, .5 dr8r {cq qr 50 drg 5c(r d6 3{e]?lr 50 dr8r sc(' * 3{fu-d H d +-Frer:

1,000/- 5q$, 5,000/- 5qt 3i2rEr 10,000 sqd +r fttfft-a sfiI are{F fr qR €d.rd att Grulft-a

qt6 q;I sl4ifid.
gr419a6 81-{ 4'

{dfrd irffiq
da rom ant W+r d-n

*o 6r sq ensr ii dFn arfBq ro €tiftl-a

6l rnsr *- s6rff6 {B€zT{+dra$ffisfr
aftq t *itiftla grwe 6i SlrktrdgTrFc tdl{r fu-qr sr4r

.t{ffitir ;qTqTftf+-{"r fi qm*r trera t I RT?I4 :+rlcr

(B)

(Ft ltrfq t R('3{r&{a-T{ * €Rr 500/- scq 6r Ftrlftd eJ6 sfrr 6ral ilrn li

The anoeal to the AnDpllale lribunul shall l,e liled in quadruplicate in form EA-3 /.as
niescri6ed under Rr-rlb'o ol Centrdl Excise lAnpeall Rulrs, 2001 and shall bq acqonlpanled
5s;rtif one 

":6ich--ai 
l.asr slrould bc ac"hrhbanied br a lee of Rs l.00Q/-- Rs -5000/ .

R"s. 10.0001 ',rherc amounl oIdutr demand/itrleresl/nenall\'/relund rs u,pto 5- Lac.5-La. lo
5O LaC an'a above 50 Lac respeciirell in lfic lorrn o[qrossFd bank draff in lavour o[ Asst.
nesi"tiai ol 6ranin ot a"i nominar.d"public secror bank of the p14ce u llre the.bench of attr
nofrrinated OUblic sector bank oi lhe place trhere lhe tl('nch ol the IrlbUnal lS sllUaled.
A;;ii;;iion harti toisrarrr o[ strt shrll Le a, ( umpanicd bt a fee of Rs. 500/-.
ffiq - "T t gmr rqlq, ld.f, lfiqrfr#I, lqq+ +I sru 86(1) + srdild €-dr6-{

fiilqqsr&, 1994, t B{rT 9(1) fi ara Grtftw cqr s.r.-s d ql{ cfMi fr 6r ar s+;?fi !?i rs},
srq Bs :nisr * fi"cd Jrm-d #r a-S 6f, rflSr s.F-Hq ii sffifr 6t (5mn. il tr+ qfr qqrB-d

d-fr qrftq Jir IdA t rq t 6fl t'm cft * oni, r5r C-*+T 6I aftr ,oqrfr 6t airr nf{ drrm
zlzlr sitdi. scq 5 f,rg qr 5s0 6ff. 5 dr€I Eq(r qr 50 drg 5q(r F"6 3{?lqr 50 drg 5qq d
3rfu6"t A Fqar: i,000t $q$, 5,000/- FCrg $erdr 10,000i sqd ar Frqlfra rar e1;a 6t vR
€Ea 6ti Gtrlfra ire *r araerd, sqfu-d gffiq;qrflBswT St cnsr t u5r++'tBrcr +
d;a t fadl m Frd*f,+ qf{ + S-s rqrn arft ffi-d d6 gFFc 4crpr fu-qr ardr arftr' r mifra
ErrFc 6r srflind. S+ tt rs t* * rlit nrFd(' il6r {iiftl'-d 3rffiq ;qtqftI-6{nT St ensr tr?rd t t

i:r;ra :nder tet fi-iq & filt. 3ricrd-q{ }.sr?r 500/- Fqq 6r fttriftd Qr6 s;rT w+ drn tt

The aooeal under sub srcliorr rllol Seclion Uo ol the Finattce Act, 1a94, tu the Appellate
TilnriilCI Shau be liled i ouadiuolirate in Form S.1 .5 as nrescribed under Rule 9(ll of lhe
Sarviag Ta_\ Rules. 199.1. ahd Shjll be accompanied lr\ a .bD\ o[ the order appealed againsr
lone of uhich shall be cerlilled coDll and should be 

-accomnani.d bt a lees o[ Rs. lO00/
ivhere the amount of sen i.e ta; &'iiitercsl dcmartded & pena]tt ler ied oI Rs. 5 Lakhs or less.
R4.5000/ rrhere the amount ot scruice lax & irrterest dcmarided & penaltt levied is more
ih"n fird Iakhs bur nol pxcecdinq Rs. Fiftr Lakhs. Rs. 10.000/ uhere lhe a'inount oi service
ta-x & inlerest demanded & pt-nIltt lerierl is more lhan filtr Lakhs rupees. in rhe lorm of
irossed bank draft in favoul ol the Assistant Reqistrar o[ ]he bench of nominated Public
Sector Bank of the place tther" the benr h ol TriSunal is situated. / Application made lor
grant o[stal shall beac.ompanied br a lee of Rs.500/ .

(1) fira :rfuCqo, 199.+ 6I qrr 86 Si gq-ilxBri (2) !?i (2A) fi 3tdald e-$ fr qfr lfrfr, tdr6r
lr;:r{{4rsr, 1994, * G-{q 9(2) r.d 9(2A) fi raa GtfRa cqr s.T. z ji 6t ar {d;efr a?i 3q& srQr

3n 
"q-f,d, 

a;frq. rccr( c{6 3{erdr 3fl{fld (3tm'd), a,-fiq 3iqrd ql6 rqru crR-d :irlcr fr cM
+#a *t 13aA s u+- cfa qafi-d -6a 

arfotr ritr m.r+a rort go-++ 3{rrf,d 3rerqr JqrrFril.

idq r.qrd qffi/ +dr6{, +} gffiq ;sTqrfi}-fllT 6t 3attd tS 6{a 6r E-&r *i qrd xriqt SI

cft sn'sr:r fr Tid.rd 6[dI frril r /
The appeal under sub section (2) ard (2A) of the section 86 the Finance Act 1994, shall be
filed iir-For ST.7 as prescribed under Rule 9 (2) e 9(2A) of the Service Ta;< Rules, 1994 and
shall be accompanieil b-r a r'op-r ol order of Commissioner Ceniral Excise or Commissioner.
Central Excise (Appealsf (one of u'hich shall be a certified copv) and copy ol the oroer passed
by the Commissioner authorizing the Assistant Con.rmissioner or Deputv Commissioner of
Central Excise/ Sen,ice Tar to file the appeal before the Appellate Tribunal.

fiqr qra, *;drq ifliq qla rrq +qr6{ :ltdtq qftr+lur (tr-c) * cft 3rfrt * qrrn * #frq
r.orc"eF-6 $fuG'+a 19d4 6I qRr 35(rs + 3rd?td, tst #r ffiq:rfuBqq, 1994 SI trm 83 *
3rdrld 

-Q-dr6{ 
+t cft il{ 61 rrg t, Fs 3ne?r + cfA gffiq crftl-fllr fr afr'd 6{e $Frq rccr

erffi/+qr 6{ qrJr fi tOhsn f tOv"t. Td Fr4 ('a .{4tlar k4rkr t qr sFIFr. rq ts+a ralar
#srfrd t. 6r {rdE{ F+-qr drcr. orrd t+ 5s uT{T + 3h.d trfl E frr} ofu }sfFd Iq nfti as
6iB sc('t:+fu+ a dr

a;fl-q rc.rrq gc+ re tor+l + 3fida 'onr f*(' rrT ?rffi" e GE ?nfr-fr t
(i) qr{r 11 fi s j{dJ1a rrq
(i1) ffir w+r 6I fr ?Tg qird {rRI

(iii) He aqr Bqalfrdr + G-{ff 6 t siiFtd -q r6ff
- derd {d f+'{g erm *'qrqtrrq ffi-q (d. z) :rfuf-+a 2014 * 3fli:{ t $ GrS 3ltrrq
crffi * FfrsT fdqRTtifl Fr4a 3rS (rd 3{fl-d +t aq a& oHtl

For an appeal to be filed before the CESTAT, under Section 35F ol the Central Excise Act,
19421 ll'hich is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where dutr or dulr and prnall.\ are irr dispute. or penalt-v. where penaltl alone is in
dispute, provided the amouit of pie depbsit payabl'e rvould'be sr"rbject to zi ceilirig of Rs. 10
Crores,

Under Central Excise and Service Tax, "Dutl Demanded" shall include :

(i) amounl determined under Section ll D;
(ii) amounl oferroneous Cenval Credil taken
iiii) i-o"rri p"r:"bb under Ruie 6 of the Cenvat Credit Rules

provided further that the provisions of this Section shall not apply to the stav
application and appeals pencling befbre anl.appellate authoritv prior to the c'o'm"mencement rii
the Finance (No.2) Act, 201,1.

(ir)



I(-I ETT{?I T{IFI{ 6T TtrTCIUT 3Irtr(fi :

Revision alplitqtion to Gove-rnmiqt of IndiS: , ..

<s ,,reer fi o"merq u1ffi'H'ffi'ffi"*, }drq Jiqa e1a sfuB-oa taa-t ST qnr

ISes + o"q" "oq6+ + 3firrd lrd{ qfrn. slrqa s[mR. Aatreiu ra-d-a $-c;F tra aT.El. {=rEI

nenT, drfi am-ei*aa *c s{E_4, €-€_d 4rd, d Arff t tloot, +l tfi-qr drar qrr6(l /
A revision anolication li". ro Lh. Under Secretan to the Covernment.of lndia' Revision

:{";)i";ffi; "Ufiii...nl.i.in of Fin1nce.. Deparrmeni bT ii.renu". 4itr Floor. Jeevan Deeo

Bi-ritdins. partiamenr siil''.t," n."' bi:liii liddOr. Litiali Si.rrriti-.l5EE olthe CEA 1o44 ih
,"tpEiT".iririi iSii.iii;q;;;'. s;i;;r;,r'6i iiiiipi,i'Golo su6 i., iion {l)ofSection-358 rbid:

. Tfr md # ffi r+sra t qtrd .8, d6r azFEFI ffi am 6f Ed 6nsri t arsl TO + qrrrrrm
(i) #H;; Bm ,il -,o.,e * nr fi+"* srnr _nF t (€i- s,B{ 116 crrra-d fi ftra m tuS

-="; ; ;'ffiT{lT * qld + qE-F {nT h et{Ta. ffi arrtiri qr ffi 3rsR'16 fr Hrd t r+sra

* ar# frri
ln case of ant loss o[ goods, rr here the loss oct urs.in transit from a facton .(o a rrarehouse ot
ili li",i, r-.,"" i ir'. r,i* ;i ?;;;i';;;'ii;, ilrroul"e" r"o-iiortrer driiing rhi course bf processing of the

i'oo?Jin a uaiihouie or in slorage uhelher in a faclon or in a \ arehouse

(ir) s{[d + Erf,{ ffi {rE( qr et{ +t Aqi-a +r rF qrd + fdfir4tur ii rqra 6tA ffrd T alfi 4$

ffi-ffi' U* n gc in-#i * *"4 e, d iil{a + dr6{ ffi {"q'fr 8r{ +t ffia ff * t,

ln case o[rebate o[dulr olexcise on goods exported 1o an\ counln or territory orrtside lndia

i,i bi".*tiiiuG miterial ;..d rn it,,.-.ar,rlrciu,"'oi th' goods rihich are eiported 1o an\

countrv or territory outside lndia.

{iii) ufa T.crd ef6 6t ,r+dFI Bv BaT srr{d 6 dr6{, iqro qr {era *t om Fiqld frtqr rrqr tl /
Li:;;;i *.3";"'.rd,rii.a outside rndia 

""pu.i 
to Nepal or Bhrt.t , \yithout pat'ment of duty.

ri\t sfrf,q'ra r.crd, fi r.qrca e16 # ffi + fr(' d sqA arfid 5€ dfuG-{ff Yd-59+ Ef*--?

ii+rr+ + rca artq a ,rf B 3it{ tt snlqr d :nr+a lvfi-st t d.dRr F.{ utuF-+r 1a 2t'

isss A trr'109 * rsro A+a A ar€ drft@. HrrqT ffiE q{ qi ird fr qrfud lfiq rR'tl/
Ci.aiL of anr dutr alloued to bc Lrtilize! !o$ards pa'menl of excise dutl on linal nro(lrrcls

;;!:; iii.";/";iLdnI'o1\'r.,'i.'x.T oiii6'HulIi?,iI."itieii ilna.i iuih oider is passeh br the

flj[]'i,i'dll"fil=i'tabi#hJr '"iitl'Jr;.'ii" b;i"";p-pi,nti'o unoii sec. toe or the Fina.tce [No.2)

Act, 1998.

(v) J!-{iqd 3{rd(;T 6I qi ctdqi q.ri sEuIT EA s d. d fi m-tq sicrq ge ($fo FqTile
2001, + F-q-ff 9 + .]flrtsd EBfa"z t. Se' :nt1 & fiiIlr fi 3 qrd + tflJrd fit dl"ll Err6(r I

ffia maaa + orer q-o :nesr E 3{fr'3ndar 6r { cftq.i sdrd 8r arfr qlftqr sTrr fr +dq
H ur- yeA=", rb+a A qr{r 3s-EE fi ro-a FrfRa ?fE; 61 3rdT{rt * sreq * drl qr

TR 6 # cfr qirrf, SI frrff ErBql /
The abore aoolicarion shall be rnade !q duplicatc^in Form No. EA-8 as specilied. under Rule, I
;i"c;;id -tr".?i;; 

iA;L;f;i"j Huilll])o'oii^riii',iii'.l .onrt 
" 

riom rtre dat'e.o.n uhich the order
!.rl,ii'i5'rrF 'd 

ri,idl"Haea ihsr is comtnunrcareo ano iha[1 be accompanied br typ copies each
;rlfi;'oio H5"o;ir.1iB-Anp"i"r 

'ii iijoiiii'aiJo r,i ;ildinpani;d b\ J copr' of rR-6 Challan
Xiii""J-i rir'j;J. iiir iii".5ilG.t ieetJ ij.is.iit,.d u nd.r Section J5 - E E oI C EA. 1 944. u nder

Major Head of Account.

(vi) q+trarq 3ni{d fi qrq ffiBd E'ulfua rla fr 3{drs?t * u,i6 aGv I

#6y *orf *-" q-+ aru sqn g.r ss$ q;s fr A sc-$ 2OOl 6t elrrdla f+-4r ,nE' 3ft{ qE €-frrd

r#q t'+ 6p 5q$ t;arar fr d s.ra l0o0 -l sr s:fiaa f+-qr afo I

The revision aooljcation shall be acconlparriqcl--b-r a lee o[ Rs. 200/ rrherg lhe amount
i'ii,'"riiir"iii'iriii.'.s'b"ii liJt? t6isiiid't6. 

-1-ooo7: *nn the amount'involved is more than
Rupees One Lat.

(D) qfr 5fl 3nerr fr 6t C"a 3ne?il 6r ssrlci t d q?f6 {d 3neal fi frT 3F; mr ryiaq. 3cq+a

a4 +i fu-{T drfl qTtdqi 5s az{ + e}-i rr' ct fi fr-€T qfi +.rS S d-{e iF ra(r q?rirRrfa 3rqrdrq

+srftq;{ui +t usi :rfa qr ifr{ [{+Id *t r'+ :nifa fu-qr ;IrAr t t 7 t" case, if the order

covers various numbers oI order i1 O-rigin-al. lee lor each O.l O should--be qaid in the
iititti"ia m-airnei not riirtlsranairle ilie [ai'l lhar llre onq appeq]-to the Appellant Tribunal or
;h;';;?'; r;lii;ilbh i"o'riie Ce"Lr.i doi:i. nd rhciasi may bel is lllled Io aroiil scriptoria u'ork iI
iiiiiine Rd. I lakh fee ol Rs. l0o/ lor each

{El sqrsaifud FrnqrFffi er6 3rft11}sE, 1975, fi' 3r{ 
^{rfr- 

l + SGRIr{ 4iI grlrr ua erJra 3rr*r fir
#';'d;,ft. o.so &t ; 

"qrqaq 
erffi ftla-c'iiin 6rdT arftvr 7 

"

One copl of applrcation or .U.l.O. ai the ca_se- mar be. and the order o[ the adiudicatins
aurhonr\ sharr Dear u .iJuii ri. iir*] of islS.so ii pii'b.riu?a unaiiSchedule-l ih terms oT

the Couit Fee Act.l975, as amended.

(Fl rtgr eta. idrq r.qrq q16 qrd tdr6{ yffiq ;qrsrtr-6{ur (6rd Efu) frqar*fr. 1982 d EFfd

G rr& sEftra arrdt # Effid Fra ql-d fi $tr afr t-qrfl 3lT+ff-d B-aI qrar tl r
Allenlion is also inrited lu lhe rules corcrjng thes. and olhe!: rqlared, m-all crs conrained in the
Cri;tij-;. exciii jnct Sirvi,'c Appellarc Tribrinal (Procedure) Rules. I982.

(c) r;q :+ffiq qIffi 6) 3rS'd srfud 6ls S sdft-d Eqrr6, fa€.dd 3fu a-fifrf,q Hdlnfr t Gr,
$frfl?tr frerTet-q deqrSd urvlr'. cbec. gor'.in 6t -s sfiA t | /
For the elaborale. detailed and latesr proiisions relaling 1o filing ol appeal to the higher
appellate authoritt. the appellatrt mav rcfer 1o lhe Departmenlal \\ebslte \!a\\\.r be(.go\ 'ln



Appeal No.V2l2 LLIBVRI 2017

:ORDER-IN-APPEAL:

M/s. Adani Power Ltd, Achal Raj, Opposite Mayor Banglow, Law Garden,

Ahmedabad (hereinafter referred to as 'the Appellant' had filed the present appeal

against the Order-in-Original No.V/ 18-29/ Refund- Adanil 2016-17 daled 22.03.20j7

(wrongly mentioned as 22.03.2016) passed by the Assistant Commissioner, Central

Excise, City Division Bhavnagar (hereinafter referred to as 'the adjudicating

authority').

2. Briefly stated the facts of the case are that the Appellant is a co-developer in the

multi product special Economic Zone situated at Mundra and has been authorized by

the Board of Approval to undertake generation of power through 4620 tvlw of power

plant for the authorized operations in the SEZ.

3. The Appellant filed a refund claim dated 15.02.2017 on 15.03.2017 atong with

interest, under section 47(5) of sEZ Rules,2005 for refund of central Excise Duty paid

by its suppliers on the goods supplied to the Appellant. The adjudicating Authority vide

impugned order rejected the refund claim on the grounds that as the Appellants unit is

not registered with their office the request for refund of excise duty paid in inputs

procured in sEZ for authorized operations cannot be considered. Aggrieved by the

impugned order the Appellant has filed the present appeal.

4. The personal hearing in the matter was fixed on e1.02.201g but the Appellant

vide e-mail dated 0'l .02.2018 requested that in addition to their submission in Appeal

memorandum they would like to further submit that in the similar issue in their own case

Hon'ble CESTAT Kolkata has allowed their appeal and submitted the copy of CESTAT

order dated 25.07.2u7.rhe Appellant vide above mail also requested to decide the

appeal on merits.

5. The Appellant raised following points in their appeal memorandum in support of

their appeal:-

(D that the impugned order dated 22.03.201r is ex-facie iilegar, bad in raw and

deserves to be quashed and set aside. The Respondent has completely erred in

returning the claim for refund fired by the Appeilant by passing the impugned

Order without putting the Appellant to notice of the grounds raised therein as also

without granting a hearing to them. lt is submitted that if the Appellant was put to

notice that the Respondent was seeking to return the refund claim on the basis of

the grounds raised in the impugned order and granted a hearing in respect

thereof, it would have filed a detailed reply and abundanfly dealt with all the said

grounds and sufficienfly establish that the Respondent was the correct
jurisdictional authority before whom the claim for refund was required to be filed

by the Appellant as also that it was entifled to said refund.

(iD that they rely upon the case law of Asstt. commissioner of commerciar rax
versus shukra & Bros, reported in 2o1o (254) ELT 6 (sc) in which it has been
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(iii)

laid down by the Hon'ble Supreme Court that principles of natural justice have

twin ingredients, the first being that the person who is likely to be affected by the

action should be given a Show Cause notice thereof and granted an opportunity

of hearing; the second being that the order passed by the authority should give

reasons for arriving at the conclusion, showing proper application of mind. Failure

of either of these would vitiate the order.

that the Appellant further drew the attention towards the Supreme Court ruling in

the case of Dharmpal Satyapal Ltd. Versus Dy. CCE, Gauhati [20iS(320)

E.L.T, 3 (S.C.[ wherein the principles of naturaljustice were explained to mean:

a. Rule against bias;

b, Opportunity of being heard to the concerned party;

c. lt is duty to give reasons in support of decision, namely, passing of a

"reasoned orde/

that in the present case, the Appellant submit that none of the aforementioned

principles were followed while passing the impugned order. The Respondent has

completely erred in holding in the impugned order that it was not the correct

jurisdictional authority before whom the refund ought to have been filed. The

Notification dated 05.08.2016 issued by the Ministry of Commerce, which

inserted Rule 47(5) in the sEZ Rules, the matters relating to the authorized

operations of the sEZ Act shall be made by the Jurisdictional customs/central

Excise Authorities. The Respondent has concluded that since the unit of the

Appellant was not registered in the Respondent,s jurisdiction, the refund claim

does not fall within its jurisdiction and hence was rejected.

that it is important to note that Rule 47(s) of the sEZ Rules provides that the

refund, demand, adjudication, review and appeal with regard to matters relating

to authorized operations under SEZ Act, transactions, and goods and services

related thereto, shall be made by the Jurisdictional customs and central Excise

authorities in accordance with the relevant provisions contained in the customs

Act, 1962, the Central Excise Act, 1944, and the Finance Act, 1994 and the rules

made there under or the notifications issued there under. The Appellant submits

(iv)

(v)

that the expression ulr dictional xcise Authorites' would obviously refer to

that Jurisdiction in which dutv has been paid. The Respondent has failed to

appreciate that a special Economic Zone is outside the jurisdiction of the Excise

Act and consequently there cannot be any jurisdictional central Excise Authority

qua an sEZ. The only rogicar and reasonabre construction wourd be that the

authority where the duty is being paid and the refund is being sought. ln this

regard, reliance is placed on the supreme court ruling in the case of oswal
Chemicals & Fertilizers Ltd. CCE, Botpur [2015 (318) E.L.T 617 (S.C.)]

whereby, an inference could be drawn that refund could be claimed in the
jurisdiction where the tax has been paid.

(vi) that without prejudice to above, it must be noted that it is a setfled legal position

that even though the refund claim is rodged in a different jurisdiction the same

cannot be rejected onry for want of right Jurisdiction. rn this regard, the Appelant
places reliance on the following rulings:
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a. CCE, Pune-l vs Fujitsu Consulting Pvt. Ltd [2016 (14) S.T.R 728 (Tri.-

Mumbai)l;

b. Devasthan Vibhag vs CCE, jaipur-t [2008(10) S.T.R 4i5 (Tri.-Det.)];

c. Sahara power Products vs CCE, (Appeals-ll), Bangalore t201S (40)

S.T.R. 536 (Tri.-Bang.)l

(vii) that in the case of sahara Power Products (supra), the Tribunal observed that the

central Excise officer before whom the refund claim had been filed should have

forwarded the refund claim to the jurisdiction Commissioner who was empowered

to sanction the refund or should have seclioned the refund himself since the

evidence was available.

(viii) that without prejudice to the above, it is relevant to note that the authority before

whom the claim for refund in respect of authorized operations in the sEZ could

have been filed has been notified only with effect from 05.08.2016. prior to this

date, there was utter confusion as to who wourd be the competent authority to

grant the refund. The eligibility to refund arose in the instant case on the goods

having been used for authorized operations which, as can be seen from the

aforesaid Chartered Accountant's Certificate dated 10.02.2017 .

(ix) that in view of the above submissions, your Honour will appreciate that

Respondent ought to have sanctioned the refund claim considering the legar

position put forth before him. lt appears that respondent has not examined the

legality of the case but has simply returned the refund claim only on the sole

ground of jurisdiction, which is not proper, correct and legal and is in violation of

the principle of natural justice.

6. I observe that in this case the impugned order is daled 22.03.2017 & received by

the Appellant on 27.03.2017 and the appeal has been filed on 26.os.2017.Hence I find

that the appeal has been filed in time.

6'1' I have gone through the impugned order, the grounds of appear fired by the

Appellant, written submission made by the appellant at the time of filing appeal along

with additional submission dated 01.02.20'lg made by them . The brief issue to be

decided in this appeal is whether impugned order, rejecting the claim of refund on

jurisdictional grounds by the adjudicating authority is correct, legal or otherwise.

6.2. I notice that the adjudicating authority has rejected the refund claim stating that,

as per Notification dated 05.08.2016 by Minlstry of commerce, Refund, Demand,

Adjudication, Review and Appeal with regard to matters relating to authorised

operations under special Economic Zones Act, 2005, transactions, and goods and

services related thereto, shall be made by the Jurisdictional customs and central
Excise Authorities in accordance with the relevant provisions contained in the Customs

Act, 1962,thecentral ExciseAct, lg44,andtheFinanceAct, lgg4andtherulesmade
there under or the notifications issued there under.

6'3. As per above para the adjudicating authority interpreted that the Jurisdictional

becomes the proper
Central Excise and Customs authority under which SEZ falls
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The Hon'ble CESTAT Kolkata in the similar matter of Appellant in another

jurisdictional authority to accept and sanction the refund claim. And as appellant's unit

was not registered with his office, the request for refund of excise duty paid in

input(s)/procured in sEZ for authorised operation was turned down. Accordingly the

adjudicating authority directed the Appellant to approach Jurisdictional customs and

central Excise Authorities for sanction of their refund claim in accordance with the

relevant provisions.

7' The contention of the Appellant that the impugned order was issued without

giving any show cause Notice and opportunity of being heard is not without any

conviction. Had the Appellant got the opportunity to present their case it would have

been possible that the Appellant may have succeeded in establishing that the lower

authority was the correct jurisdictional authority before whom the claim of refund was

required to be filed. I observe that the Appellant have been devoid of a fair opportunity

to plead their case. The lower authority has not followed the principal of Natural Justice

in deciding the refund claim.

8. I also observe that Rule 47(5) o't the sEZ Rules,2006 provides that the refund,

demand, adjudication, review and appeal with regard to matters relating to authorized

operations under sEZ Act, kansactions, and goods and seryices related thereto, shall

be made by the Jurisdictional Customs and Central Excise authorities in accordance

with the relevant provisions contained in the customs Act, '1962, the central Excise Act,

1944, and the Finance Act, 1gg4 and the rules made there under or the notifications

issued there under.

8.1. The Appellant in their grounds of appeal submitted that the expression

Jurisdictional Excise Authorities' would obviously refer to that Jurisdiction in which duty

has been paid. The Respondent has failed to appreciate that a special Economic Zone

is outside the jurisdiction of the Excise Act and consequenfly there cannot be any

jurisdictional Central Excise Authority qua an SEZ.

8.2. ln this regard I find that Ministry of commerce & lndustry has issued Notification

dated 05.08.2016 bywhich sub rule47(E) has been inserted in special EconomicZone

Rules 2005 through which it has been clarified lhal refund, demand, Adjudication

Review and Appeal with regard to matters relating to authorized operations under sEZ
Act,2005, transactions, and goods and services related thereto, shatt be made by the

Juisdictional Customs and Central Excise authorities in accordance with the relevant

provisions contained in the customs Act, 1g62, the central Excise Act, 1944, and the

Finance Act, 1994 and the rules made there under or the notifications issued there

under.

9.

jurisdiction has held as under:-

Para 8. we also note that juisdiction r.ssue has been under consideration with the Ministry of

erce rssued Notification
Finance as well Ministry of Commerce and ultimatety Ministry ot cTmn
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dated 05.08.2016.This Notification specified that the refund, demand jurisdiction, review and

appeal with reference to vaious operations under SEZAct,2005 shail be with a jurisdiction of

Central Excise Authoities in accordance with the relevant provisions of Custom'Act,l962,Central

Excise 4ct,1944 and Finance Act,1994.We find that the said Notification makes the position

amply clear on the question of Jurisdiction of Central Exclse offlcers to deal with the claim in the

present mafter.

9.1. The Hon'ble High Court in its Order dated 20.01.2016 in the case of Roxul Rock

wool Insulation lndia Pvt Ltd Versus Union of lndia reported in E1T,2016(334)ELT 412

(Guj.) in the matter of jurisdiction of refund of Customs duty with respect to units situated in

SEZs held that as long as the duty in the nature of Customs duty has been collected, the

refund would be payable only in terms of Section 27 ot the Customs Act,1962.since the

statute also prescribes the authority competent to entertain such an application, refund

application would be maintainable before such authority. Unless there is amendment in law,

the respondent cannot prevent the competent officer from exercising statutory powers, in

fact, duties.

9.2. ln the present case also I find that the duty on inputs supplied to SEZ has been

collected by Jurisdictional Central Excise Authorities falling under the lower adjudicating

authority.

10. ln view of the above and keeping in mind the infirmity suffered in impugned order as

discussed in para 7 and in light of the clarificatory provisions as contained in Notification

dated 05.08.2016 of Ministry of commerce, it seems a fit case to be remanded back to

lower authority to decide the matter of jurisdiction of refund claim by giving a fair opportunity

of being heard to the Appellant and pass a suitable order in the case.

'11. Keeping above in mind and without going into details of merits of the case I pass the

following Order:-

:ORDER:

I remand the case back to lower authority to hear the case afresh by giving an

opportunity of being heard to the Appellant and pass a suitable order keeping in mind the

provisions as contained in the Notification dated 05.0g.2016 issued by Ministry of

Commerce.

To

M/s. Adani Power Ltd,
Achal Raj, Opposite Mayor Banglow,
Law Garden,
Ahmedabad

6,)
, /ol

(Pramod A Vasave)
Commissioner (Appeals)/

Commissioner
GST & Central Excise, Kutch

{

Copy to-
1. The Chief Commissioner GST & C.Ex, Ahmedabad Zone, Ahmedabad
2. The Commissioner, GST & C.Ex. Bhavnagar.
3. The Assistant Commissioner, GST & C.Ex. City Division, Bhavnagar.
4. Guard File.
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