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In pursuance Y Board's Notification No, 26/20017-C.Ex {NT) dated 17, 10,217 read
with Boards Order No. 057/2017-5T dared 16112017, Shn P, A, Vasave, Commissioner,
CGST & Central Excise, Kutch|Gandhidham), has been appointed as Appellate Authority for
the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise
At 1944 gnd Sectlon 85 af the Finanee Act, 1994
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Arising out of above mentioned M0 issued by Additional/Jomnt [ Depiaty [ Assistant
Commissioner, Central Excise | Service Tax, Rajkot /| Jamnagar /| Gandhidham/ Bhavnagar -

Fdtewa! & SIOEET & SF Ud 99T [ Name & Address of the Appellants & Respondent -

M/s Adani Power Ltd., Achalraj Opp : Mayor Bunglow, Law Garden Ahmedabad
380 006
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
{ Under Section 86 of the Finance Act, 1994 an appeal lies to)-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Biock No. 2,
E.K, Puram, Mew Delhiin all maiters relating 1o classification and valuation
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribu [:Ea] [CESTAT] at,

24 Flgor, Bhaiimali Bhawan, Asarwa Ahmedabad- 380016 in case of appeals other than as
mmentioned in para- 1(a) alxove
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tn the Appellate Tribunal shall be filed in guadriphcate in form EA-2 [ a
Er-léjs,lr?': ' 1I.JHI:|.I.'F F:LLI!::I 6 of Central Excise (Appeal) Huhrst.l 2001 Parbl:i shall be accom m._-ﬁ
agamst one which at feast should accompanmed by & fee of Ra. 1,000/- Rs.35 R
. 10,000/ - where amount of duty demand/ inferest/ penalty  refund 1s upto 5 Lac., 5 Lac to
Lac and above 50 Lac respecfively in the {form of ¢rossed bank drafl in favour of Asst.
Registrar of branch of any_ nominated pubhc sector bank of Thll:l place whene the bench of any
nominated pu%ﬂj: sector bank of 1h Ellfne where the bench of the Tribunal is situated.
Application made [or grant of stayv shall be accompanied by a fee of Ra. 500 /-,
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
grim#gﬁlh 1 be filed qua:ifl'u' licate in Form 575 as prescribed under Rule © 1?%1-‘_1&

qce Tax Rules. 1994, and Shall be accompanied by i cﬁp}-‘ ol the order appeal ﬂ%ﬂﬁﬂl
jorne of which shall be certified copy] and  should be accom nr&d b ?IEEEE of Rs 1000, -
where the amount of service tax & interest dn:g;-l,nd.:d B alty bevied of Bs. 5 Lakhs or fess,

5000/ - whepe the amount of service tax & interest mendrtL& penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs 10,000/- where the amount of senaice
tax & nterest de mnd?d & p{tqah}' levied 15 more than Nty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where (he hEFCh 0 T‘r'j&na] is situated. | Application made for
grant of stav shall be accompanied by a fee of Bs 500/ -,
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The appeal under sub section [2) and [2A} of the section B6 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 () & O12A) of the Service Tax Rules, 1994 and

shall be accompanied by a copy ol order of Commssioner Central Excise or Commissioner,
Central Excise [Appeals) jone of which shall be @ certified copy) and copy of the orcer passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal hefore the Appellate Tribunal.
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For an appeal to be filed beftore the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 853 of the Finance Act, 1994,
an appeal agamst this order shall Lie before the Tnbunal on pavment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone ia in
::i:iaputr.. provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
TOTES, .

Under Central Excise and Service Tax, “Duty Demanded”™ shall mclude :
i) amount determined under Section 11 D;
Ilt[ amount of erroneous Cenvatl Crodit taken,

':'u.td amount payable under Rule 6 of the Cenvat Credit Bulea

provided further that the provisions of this Section shall not apply to the stav

application and appeals pending before any appellate authority prier ta the commencement of
the Finance [Nu_lFAcT- 2014 ¥
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In case of any loss of goods, where the loss eccurs in transit from a factory to a warchouse or

te another factory or Trom one warchouse 1o another during the course of processing of the
poods in a warehouse or in storage w hether in a factory or i a warehouse
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In case of rebate of duty of excise on goods exported to any t'mén'rry or territory outside India
of on excisable material used in the manufacture of the gonds which are exported to any
country or terrtory outside India
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Credit of any duty allowed 1o be utilized towards payment of excise duty on final products
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= Appeal No.VZ/211/BVR/2017

:ORDER-IN-APPEAL:

M/s. Adani Power Ltd, Achal Raj, Opposite Mayor Banglow, Law Garden,
Ahmedabad (hereinafter referred to as ‘the Appellant' had filed the present appeal
against the Order-in-Original No.V/ 18-29/ Refund- Adani/ 2016-17 dated 22.03.2017
(wrongly mentioned as 22.03.2016) passed by the Assistant Commissioner, Central
Excise, City Division Bhavnagar (hereinafter referred to as ‘the adjudicating
authority”).

2. Briefly stated the facts of the case are that the Appeliant is a co-developer in the
multi product Special Economic Zone situated at Mundra and has been authorized by
the Board of Approval to undertake generation of power through 4820 MW of power
plant for the authorized operations in the SEZ

3. The Appellant filed a refund claim dated 15.02.2017 on 15.03.2017 along with
interest, under Section 47(5) of SEZ Rules, 2005 for refund of Central Excise Duty paid
by its suppliers on the goods supplied to the Appellant. The adjudicating Authority vide
impugned order rejected the refund claim on the grounds that as the Appeliants unit is
not registered with their office the request for refund of excise duty paid in inputs
procured in SEZ for authonzed operations cannot be considered. Aggrieved by the
impugned order the Appellant has filed the present appeal,

4, The personal hearing in the matter was fixed on 01.02.2018 but the Appellant
vide e-mail dated 01.02.2018 requested that in addition to their submission in Appeal
memorandum they would like to further submit that in the similar issue in their own case
Hon'ble CESTAT Kolkata has allowed their appeal and submitted the copy of CESTAT
Order dated 25.07.2017.The Appellant vide above mail also requested to decide the
appeal on merits.

5. The Appellant raised following points in their appeal memorandum in support of
their appeal:-

(1} that the impugned Order dated 22.03.2017 is ex-facie illegal, bad in law and
deserves o be quashed and set aside. The Respondent has completely erred in
refurning the claim for refund filed by the Appellant by passing the impugned
Order without putting the Appellant to notice of the grounds raised therein az also
without granting a hearing to them, It is submitied that if the Appellant was put to
notice that the Respondent was seeking to return the refund claim on the basis of
the grounds raised in the impugned Order and granted a hearng in respect
thereof, it would have filed a detailed reply and abundantly dealt with all the said
grounds and sufficiently establish that the Respondent was the correct
jurisdictional authority before whom the claim for refund was required to be filed
by the Appellant as also that it was entitled to said refund.

(i} that they rely upon the case law of Asstt Commissioner of Commercial Tax
versus Shukla & Bros, reported in 2010 (254) ELT & {(3C) in which it has been

."
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Appeal NoV2/211/BVR/2017

taid down by the Hon'ble Supreme Court that principles of natural justice have
twin ingredients, the first being that the person whao is likely to be affected by the
action should be given a Show Cause notice thereof and granted an opportunity
of hearing: the second being that the order passed by the authority should give
reasons for amiving at the conclusion, showing proper application of mind. Failure
of either of these would vitiate the order.

that the Appellant further drew the attention towards the Supreme Court ruling in
the case of Dharmpal Satyapal Ltd. Versus Dy. CCE, Gauhati [2015(320)
E.L.T. 3 (8.C.)] wherein the principles of natural justice were explained to mearn
a. Rule against bias;

b.  Opportunity of being heard to the concemed party,

c. Itls duty to give reasons in support of decision, namely, passing of a
‘reasoned order”

that in the present case, the Appellant submit that none of the aforementioned
principles were followed while passing the impugned order. The Respondent has
completely erred in holding in the impugned Order that it was not the correct
Jurisdictional authority before whom the refund ought to have been filed. The
Notification dated 05.08.2016 issued by the Ministry of Commerce, which
inserted Rule 47(5) in the SEZ Rules, the matters relating to the authorized
operations of the SEZ Act shall be made by the Jurisdictional Customs/Central
Excise Authorities. The Respondent has concluded that since the unit of the
Appeliant was not registered in the Respondent's jurisdiction, the refund claim
does not fall within its jurisdiction and hence was rejected

that it is important to note that Rule 47(5) of the SEZ Rules provides that the
refund, demand, adjudication, review and appeal with regard to matters relating
to authorized operations under SEZ Act, transactions, and goods and services
related thereto, shall be made by the Jurisdictional Customs and Central Excise
authorities in accordance with the relevant provisions contained in the Customs
Act, 1862, the Central Excise Act, 1844, and the Finance Act, 1994 and the rules
made there under or the notifications issued there under. The Appellant submits
that the expression ‘Jurisdictional Excise Authorites' would obviously refer to
that Jurisdiction in which duty has id. The Respondent has failed to
appreciate that a Special Economic Zone is outside the jurisdiction of the Excige
Act and consequently there cannot be any jurisdictional Central Excise Authority
qua an SEZ. The only logical and reasonable construction would be that the
authority where the duty is being paid and the refund is being sought. In this
regard, rellance is placed on the Supreme Court ruling in the case of Oswal
Chemicals & Fertilizers Ltd. CCE, Bolpur [2015 (318) E.L.T 617 (S.C.}J]
whereby, an inference could be drawn that refund could be claimed in the
jurisdiction where the tax has been paid

that without prejudice to above, it must be noted that it is a settled legal position
that even though the refund claim is lodged in a different jurisdiction the same
cannot be rejected only for want of right Jurisdiction. In this regard, the Appeflant
places reliance on the following rulings:

,-51, Page 5of 8



i Appeal No.V2/211/BVR/2017

a. CCE, Pune-l vs Fujitsu Consulting Pvt. Ltd [2016 (14) ST.R 728 (Tri-
Mumbai)];

b. Devasthan Vibhag vs CCE, jaipur-l [2008(10) S.T.R 415 (Tri -Del )],

¢. Sahara power Products vs CCE, (Appeals-ll), Bangalore [2015 (40)
S.T.R. 536 (Tri.-Bang )]

{vil} that in the case of Sahara Power Products (supra), the Tribunal observed that the
Central Excise officer before whom the refund claim had been filed should have
forwarded the refund claim to the jurisdiction Commissioner who was empowered
to sanction the refund or should have sectioned the refund himself since the
evidence was available.

(vii}  that without prejudice to the above, it is relevant to note that the authority before
whom the claim for refund in respect of authorized operations in the SEZ could
have been filed has been notified only with effect from 05.08.2016. Prior to this
date, there was utter confusion as to who would be the competent authority to
grant the refund. The eligibility to refund arose in the instant case on the goods
having been used for authorized operations which, as can be sean from the
aforesaid Chartered Accountant's Certificate dated 10.02.2017.

(ix) that in view of the above submissions, your Honour will appreciate that
Respondent ought to have sanctioned the refund claim considering the legal
position put forth before him. It appears that respondent has not examined the
legality of the case but has simply refurned the refund claim only on the sole
ground of jurisdiction, which is not proper, correct and legal and is in violation of
the principle of natural justice.

6. | observe that in this case the impugned order is dated 22.03.2017 & received by
the Appellant on 27.03.2017 and the appeal has been filed on 28.05.2017 Hence | find
that the appeal has been filed in time.

6.1. | have gone through the impugned order, the grounds of appeal filed by the
Appellant, written submission made by the appellant at the time of filing appeal along
with additional submission dated 01.02.2018 made by them . The brief issue to be
decided in this appeal is whether impugned order, rejecting the claim of refund on
jurisdictional grounds by the adjudicating authority is correct, legal or otherwise.

6.2. | notice that the adjudicating authority has rejected the refund claim stating that,
as per Notification dated 05.08.2016 by Ministry of Commerce, Refund, Demand.
Adjudication, Review and Appeal with regard to matters relating to authorised
operations under Special Economic Zones Act, 2005, transactions, and goods and
services related thereto, shall be made by the Jurisdictional Customs and Central
Excise Authorities in accordance with the relevant provisions contained in the Customs
Act, 1962, the Central Excise Act, 1944, and the Finance Act. 1994 and the rules made
there under or the notifications issued there under

6.3. As per above para the adjudicating authority interpreted that the Jurisdictional
Central Excise and Customs authority under which SEZ falls becomes the proper

£
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Appeal No.V2/211/8VR/2017

jurisdictional authority to accept and sanction the refund claim. And as appellant’s unit
was not registered with his office. the request for refund of excise duty paid in
input{s)/procured in SEZ for authorised operation was tumed down. Accordingly the
adjudicating authority directed the Appellant to approach Jurisdictional Customs and
Central Excise Authorities for sanction of their refund claim in accordance with the

relevant provisions.

The contention of the Appellant that the impugned order was issued without
giving any Show cause Notice and opportunity of being heard is not without any
conviction. Had the Appellant got the opportunity to present their case it would have
been possible that the Appellant may have succeeded in establishing that the lower
authority was the correct junisdictional authority before whom the claim of refund was
required to be filed. | observe that the Appellant have been devoid of a fair opportunity
to plead their case. The lower authority has not followed the principal of Natural Justice
in deciding the refund claim

8. | also observe that Rule 47(5) of the SEZ Rules,2006 provides that the refund,
demand, adjudication, review and appeal with regard to matters relating to autharized
operations under SEZ Act, transactions, and goods and services related thereto, shall
be made by the Jurisdictional Customs and Central Excise authorities in accordance
with the relevant provisions contained in the Customs Act, 1962, the Central Excise Act
1844, and the Finance Act, 1994 and the rules made there under or the notifications
Issued there under.

8.1. The Appellant in their grounds of appeal submitted that the expression
‘jurisdictional Excise Authorities’ would obviously refer to that Jurisdiction in which duty
has been paid. The Respondent has failed to appreciate that a Special Economic Zone
Is outside the jurisdiction of the Excise Act and consequently there cannot be any
jurisdictional Central Excise Authority qua an SEZ

8.2. In this regard | find that Ministry of Commerce & Industry has issued Notification
dated 05.08.2016 by which sub rule 47(5) has been inserted in Special Economic Zone
Rules 2005 through which it has been clarified that refund demand, Adjudication
Review and Appeal with regard to matters relating fo authorized operations under SEZ
Act, 2005, transactions, and goods and services related thereto, shall be made by the
Jurisdictional Customs and Central Excise authorilies in accordance with the relevant
provisions contained in the Customs Act, 1962, the Central Excise Act. 1944, and the
Finance Act, 1994 and the rules made there under or the notifications issued there
under.

9. The Hon'ble CESTAT Kolkata in the similar matter of Appellant in another
jurisdiction has held as under:-

Para 8. We aiso note that jurisdiction issue has been under consideration with the Ministry of
Finance as well Ministry of Commerce and uitimataly Ministry of G?nmema issued Notificaton

.-:'ilj - Page T of B



Appeal No.V2/211/BVR/2017

dafed 05.08.2018 This Notification specified thet the refund. demand jurisdiction, review and
appeal with reference lo vanous operalions under SEZAcE 2005 shall be with a junsdiction of
Central Excise Authonties in accordance with the relevant provisions of Custom 'Act, 1962 Central
Excise Act 1944 and Finance Act 1994.We find that the said Nofficalion makes the position
amply clear on fhe guestion of Junsdiclion of Cenfral Excise officers fo deal with the ciaim in the
pressnt matter

9.1. The Hon'ble High Court in its Order dated 20.01.2016 in the case of Roxul Rock
wooel Insulation India Pvt Ltd Versus Union of India reported in ELT,2016(334) E L T 412
(Guj.) in the matter of jurisdiction of refund of Customs duty with respect to units situated in
SEZs held that as long as the duty in the nature of Customs duty has been collected, the
refund would ba payable only in terms of Section 27 of the Customs Act, 1962 since the
statute also prescribes the authority competent to entertain such an application, refund
application would be maintainable before such authority. Unless there is amendment in law,
the respondent cannot prevent the competent officer from exercising statutory powers, in
fact, duties.

9.2. In the present case also | find that the duty on inputs supplied to SEZ has been
collected by Jurisdictional Central Excise Authorities faling under the lower adjudicating
authority,

10.  In view of the above and keeping in mind the infirmity suffered in impugned order as
discussed in para T and in fight of the clarificatory provisions as contained in Notification
dated 05.08.2016 of Ministry of Commerce, it seems a fit case to be remanded back to
lower authority to decide the matter of jurisdiction of refund claim by giving a fair opportunity
of being heard to the Appellant and pass a suitable order in the case.

11.  Keeping above in mind and without going into details of merits of the case | pass the
following Order:-
:ORDER:
| remand the case back to lower authority to hear the case afresh by giving an
opportunity of being heard to the Appellant and pass a suitable order keeping in mind the
provisions as contained in the Notification dated 05.08.2016 issued by Ministry of
Commerce.
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{(Pramod A Vasave)
Commissioner (Appeals)/
Commissioner

5 GST & Central Excise, Kutch
o

Mis. Adani Power Ltd,

Achal Raj, Opposite Mayor Banglow,
Law Garden,

Ahmedabad

Copy to-

1. The Chief Commissioner GST & C.Ex, Ahmedabad Zone, Ahmedabad.
2, The Commissioner, GST & C.Ex. Bhavnagar.

3. The Assistant Commissionar, GST & C Ex. City Division, Bhavnagar,

4. Guard File
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