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3rfu 
"f{aT 

gsr r€,. r bf{f,ra; (.fi.(rd) .ar.r.+-?.1re7i. 1.1re.} {Rr cb d:i-fu-g yrhr g.
kar .&.t'g-r.rrslo96 ts, ,+ :wgrur * ?ols.?i.4 fr. ('. {grd ,:rr+e.d, +,fiq aT{ w S-Er fi ue

i-ft(r tcqrq a1ffi,, L6 (rmjttlrq) 6i Eid irfttG-qzi rqc,B SI qxrzei$.-ftq iaqr{ aJc-.F

t :,16r rrrrr re,usjrFlii{q 3rflrd e"i fi rr$ Jtrf + e;aer d :nlsr crLf, 6{i + rlsq *
irfr-d cIffi + sc * fi{f,d B'qr rr{,.r t

In pursuance to lloar(l's Notificirtion No.'26/,2017 C.trx.(NT) dateri I7.10.217 reacl
with Board's order N'. 05i 2017.s1' dated I6. 1I.2017, Shri p. A. vasave, comnrissio,cr,
CGST & centr^l Excise, I(utch (candhidham), has been appornted as Appellate Au.horitl, lbr
the purpose of passing ortlers in respect of appeais filed rrnder Section 35 of Central Excrse
Act, 1944 and Section 85 ol the Finance Act_ 19!)4.

Jt

q

$T }r.q=rd/ €grd Ja.s-rd/ ,q .r+rd/ +rarzr6 rr+ra i;&q 3iqE fli;6/ €-dF{ {rs+tc / gr#mrR
/ rmfillrff / sTrd+rr r sd{r :wffia arff qa #tr fl {F-a: I
Arising out ol above merltjolred OIO issuecl bv Adrlitional/Joint / Depu ty/ Assistant
Commissioner, central Excise / Senice Ta-x, Rajkot / Jamnagar / Gandhidhami Bhavnagar :

3Ifril6-dt & cfrdrfr 6I dr;I (r4 ca /Name & Adrlress of the Appellants & Respondent :

M/s Unifrax India Limited, 99 Km. Stone , Ahmedabad- Surendranagar
Highway, Lakhtar Dist : Surendranagar

f,s :rreer(3rfia1 fr dqFrd +f$ Eqea fr-rafafua rft* fr sq++a crfu6rft I crfu61vr + $sar
-rffg arw rr Tr+;n *rl
Ant nerson ,rppriev",i lrr tlris t )rcl,'r in.{ppnal lna\ lile;r1 al)peal to tl11- al)pr()p1it1e aurlrorit-.in ihF follou jfrErrar. '' " 'r'H'

F^g* ,ddtq ^Jilrq 
?l@ ud *drsr 3iffiq ;qrqrftIolq t cfr- Jq-d, *dq ,.qrq eF6

3r1'0Fr{s ,r94+ 6r rlr{r -3sB * :iaJra w fa-d 3rQft-{ff, 1994 6r rrr{r 86 + 3iirrdffi.fua rrr5 #r ar sfr& t ti
Appeal to_Customs, Erit'ise & Service 'l .rx. Apl)eilate 'l'ribunal uncler Section 35B of CEA, I 944
/ Under Section 86 of the Financc Act, 199i an appeal lies to:

*t-"f, mlff t ureF,a s:n qrrd fim r.6, *-A-{ 5.qE rt6 rd €-qr6{ 3{rffiq
.Ilqftr4{f .FI raels qf6. A€z qr+ a 2. .}a1 t, T{E ag ftFdT. fi fir'srff aGq U
Th-e s-pecial b_ench of customs, Excrst. &, S.-vice iax Appellate Tribunal of west Block No. :
R.K. Puram' Ne* Delhi in .ll ma (,'rs rerating to t:lassifii--ati.n and valllation.

lcimd qffiq l{al } frdre rrr, ]rqtd *' sima ?rq trfr r{ffi fier et6, }.fiq ,.qrd ero<F rrq
n'd'rm{ 3lqr$q , qrqrE6{q rR-+acr Sr qfs.r. $frq fifr-+r efu&q' .rd ;,EEr# sraa" 3{€Tal
3l64ildrd 3z..lt +) St arfr EG(, ti

To thc Wcsl repirrnal lrerr, h ,,1 ( Ustunls. l,.xctsic N. Serr ir r. Ti-r.r Appellat.c Triburral |CE,STA,I) al.2'' Floor. Bharrnari Bharran Aa;i'i;; iii;;;;i;rrl''a'.iadoiij in i.isr- of appeiiibiF'iiirrin 
""mentioned in para [{al abrrr,t,

(A)

(i)

(ii)



Uu

(iii)

(B)

(i)

(ii)

gm$-q-qrqrfr-+-{uT t sqsT J{ffd rc-ra aril t Rr' n'-fr"q ricrd ?16 (vfi-a) lMt, zoot,
* F-qq o t 3iilrtd Brrtftd B1' rrt iq+ pn-: qt qR cmi fr (s B-{T arar qGq r f;rt- t
oq t oq u+ cfr t €rer. trfl J.qrd ?tF St +rrJr ,;qra fi qrrr Jik 6Jrrq1 rlgT 

"Ifr'?, sq(r 5

aru qr rs$ 6fl, 5 ru {qq ql 50 .jiro wq d6 3nr+r 50 drq 5wr fr irEs" t d rsq':
1,000/- d.r$, 5,000/- sqt:nror 10,000/- w$ or fiqtfta rrT erFF 6I cfr sdrd *'rt ftqtka
qr6 zFr rrrora, +iema Hffirq ;qrqrB'flTr 6r sngr * q-6rd6 {B{dR + arq t Effi et
ffifr6 fr-r + ++ rqnr .rrt W.d d-6 grrFc ildRr B-qr drfrr qrFq r Fdfu-d gFFc sr errrard,

d'+ ffr rs ensr e tl-dr EGq ilfl q.ifua iffiq ;qrsTfu-d6t-"r fit qrror Rra t r erra" yrlqr
(€e 3frf0 h R('Jtr+fi-q{ t srq 500/- tqq 6rAqifod ai6 drrr orar drn rl

The aooeal to the ADDellale Tr il.run;ri shirll br' [iled in ouadr uolicale irr [orrn EA.J / as
orescribed under Rul("b ol Cenlrdl Exrise lApneall RLrles. 2001'and shall be accornpanied
4ga!4s1 one rr,_hich at leasl should. he accorhfanied b] .a fee _of _Rs. 1.00Q7.- Rs._5000/ .

RE. 10.000/ \4here amounl oldutr dcmarrd/interest/uenaltr /refund is uolo 5 Lac..5 Lac lo
5O Lac and above 50 Lac resuectivelr in tlie form cif cross'ed bank draft in fa\our ofAssl.
Resistrarof branch o[anr nominaledirublic seclor bank of the olace uhere the bench oIanr
noErinated public sector bank of thc piace nhere the bench'of the Tribrrnal is situated.
Applicalion inarle forgranl o[sla\ shall be accorrrnanied bt a fee ol Rs. 50O/-.
:rqtdl-q ;qrqllrl6{ur + gas 3rqrd. tdad ytt}l++s, lqq4 +l qrRr 86(1 ) fi 3ftIJlfr s4lrfi
fiirqqqrdr, 1994, * B{q 9(i) * r{d Eqi'fta crr, s.r. s ii qx cfrst fr 6r ar si;2fr r.s r{t
qrq frs yrtsr * B€d Jfi-fr ST ?rS Fi, r{r$r cF snr d qd-rd 6t (rdd-t uer qtr rarft-d
a* ErGq 3it{ tdfr t +o t r*r r'6 cF + H?{, s6 tEr+a fi airr ,qro ffr afu sfr rrnqr
,rqr s4tdr. 5c(r 5 arg qr 5tr$ 64. 5 Frsr sc\r sr 50 onq €q(r dfr :rerer 50 dr€I 5c(r fr
nfu'+"6 6i frTqr: 1,000f F{$, 5.000/- l;qt:+emr 10,()00/, w-$ mr frqlka ilqr rf6'6r cfr
€irra *itr fiqltra qf+ sr slrknd, Fdfua 3rffiq 6r rnsr * u6re+"16ssr 6
arq S BiS sfl sr6ffid6 a'f{ } d+ rqRr art ffi-d d'6 grqd 4dRr B-qr dFn qG(' r €dfud
5FFc .FI s{4irFr, *+ St rs qnor il d;n afet rO €iifua 3rffiq -qrqrfu{-{ur Sr srru{r Rrd t r

erra nr&r (Ft ]frfo * ftq 3ni{a-q{ * fl?r 500/- wq 6r hqifrd eJFF }rr 6rdr drn t/

The appeal under sub section (l) of Ser-rion 8h of the Finance Acl. 1994. lo the Annellate
Tribundl Shall be filed in quadrrrplicate in Porm S.T.5 as nrescribed under Rrrle 9t l''l'of the
Service Ta-r Rules. Ioq4. aird Shall be acr-umDanjed ll a tbov ofthe order aooealed'asainst
lone of uhich shall he ccrtified coprland sliould be accomrianied bi a fees'o[ Rs. 1000/-
where the amounl o[ sen ice tax & ihierest demanded & penallr levied of Rs. 5 Lakhs or less,
Rs.5000/ where thc amc,unt o[ servi( e tax & interest deman"ded & nenaltv levied is more
than live lakhs brrt not exceedinq Rs. Fittr Lakhs. Rs. 10.000/- rrhere'lhe amount of senice
tax & inleresl dcmandcd &, nerraltr leried is more than fifl\: Lakhs ruoees. in the form oI
crossed bank draft in faroui ol tlre Assistarrt Rcsistrar of the bench o[ rrominated Public
Sector Bank of the place rrhcre the benclr o[ Tribuna] is siruared. / Applicalion made frrr
grant ofstal shall beaccompanierl b1 a fee of Rs.500/ .

ft-c,+ srfuFl-q, 1994 Er tlrr 86 frI ic-qrr3{t (2) (r{ (2A) fi na?ta r$ fr rfr 3rfifr, t-drs{
fiirqqardt, 1994, t A-{fi 9(2) rd 9(2A) t rCa fttffta ctrd s.r.-7 fr Sr ar {+nt ati J{It €Fr
3nffid +dfq Fqrq ?r@' J,rrrdr 3JrrFftr 1y6s1. |-fr+ raqrq ?1i4 fqnr qrfua nriqr 6r sft-qi
+#a +t (rd-A € e6" cfa c"TFi-d "6i-fi 

1nel1 :ftl Jn{Frcr {drr sdrq-6 il rqf,d .rnkfl jqRffld.

i;ffq Jiqra arc.F/ +flrF-{. +l xffiq ;qiqrB-opr s} 3fl+{d e-S 6[e +r fr&t fd drd 3nla; Sr

cF efr HFr C srra a1ff fr:fr r ,

The appeal under sub section (l) and (2A) o[ thc section 86 the Finance Act 1994, shall be
filed_ in For ST.7 as prescribed trnder ltule 9 {2) & 9(2A) of the Sen'ice Ta-x Rules, i994 and
shall hf accompanied lx a copr o[ order o[ Commissioner Cenlral Excise or Commissioner,
Cenlral Excise (Appeals; lone of rrhich shall be a certified coprland coDr of the order oassed
bl the Commissioner aurltt-rr izing lhe Assislant Commissjririer or Def utl Commissi6ner o[
Central Excise/ Scrvice Tax to file the appeal before the Appellate Tribuhal.

fiar e;a, ffirq r.srq sr6 (rd tar6{ sffiq crfufluT (eq + cR 3{fif,i fi orqa d iffiq
3?q|( er.*5 $fuFq-s. 1944 6I qRr 35v6 + 3td"ld, d SI fd-i.n-q :riqa'q-q, 1994 6I ?rr{r 83 &
na?ta €qr6{ +t afr aq 61 4+ t, g :irhr + cfd rffiq crB-q{sr fr $fif, +-G srrq racr
gryt1 6{ srrr + ro}Frra 1rov"1, dtr qrr r'd qa'rar ffia t. qT $iar, ilE +-{d qaiar
Ecrfd t. 6r srrrmr fu-qr frK,. orrd F+ gr+ qRT fi +f,rrd ra+r fu .-rri Erh $Sts-d fq {Tfd E-€

a1t9 tv('t uft+ a 511

(i)

(ii)

(iir)

- E?d Td fu 6t unr *. cntTrf, ffiq (d. 2) :rfrG-+r 2014 + J{ri:T t f6 frrfr 3{ffiq
cTffi * sfitT BERr$rd {arffir Jrfr (rE 3rfifr +t nrq afr ttiu

For an .appeal t-o lre filt'd belbre. the cltsrAT, under section 35F of the central Excise Act,
1944 nhich is also made applicablc ro s.rlice Tax under Section 83 oI tlre Finance Acr, lgg4,
an appeal againsl_ this trrder shall iie before rh'. Tribunal on paymenl of l0q" of the dul\
demanded r,r'here dutr or dutr anrl penallr are in rlisprrtr., or penaltr, u.here penalt\ alone is in
drspule. provrded the arnounr ot pre-deposit paralrle r,rould be subject to d ceiling of Rs. I0
Crores,

Under Central Excise and Scrvice Tar, "Dut\.Demanded" shall include :

(i) amount detcrmrnr.d urrder Section I I D;
(ii) amount oferroneous Cen\at Credil taken:
(iii) amount pa.\ able under Rule 6 of the Cenvat Credit Rules

.. - provi<1ed lurrher rh;rl tlrr' .prt.rvisiorrs ol this secrion shall nor applv to rhe sra-\
a.pp[cation attd appeals pndint ht fore anr appell;rte alrlhorit-r prior io ihe co'm-mer.cem"nt <if
the Finance (No.2) Act, 201i.

+dq tccrd rra ua t-or+r t 3rdfd "arur fuq rrq ?rffi,' fr Ba rnG-cr t
?rr{r 11 3T fi :r+rla r+q
ffie arTr SI fr n€ rrkr {rfr-I

ffios wTr fiiqqr+& + B'{q 6 + rdt'rd aq {fn



l({
(c) fiRa g{?F'R al qattsrur 3naTfr :

Revision aooliSation to Governmert of India:
s-s nr{rr #.qaftqflTqrfr--d;T ffi.fr_d qrFd i #fi_q r.qra eli4 $EG,{lFr l99l 6r rlr{r

35EU +'qpr-ff-q{il6 * 3iarriT }r*{ flfud. srrad ,gfmR. cilflHnT }rfdd ++Tl. B,-d r*roq. {rse
fr':{r4, dt?fr dBfr:S-f,d frc srilf,, s{rd ffril, a-$ fr...fr r rtoot, +} mqr orar eGqr I
A rcrision appljcation lies lo Ih( Un(ler SecrelJn, lo lhe Go\ernmenl of lndia, Revision
Aoolication Uhit. Ministn of Financc. Dcuartmcnt u[ Revenue. lth Floor. Jeeval Deen
Builctins. Parliamenl Strcet. Ncr,r Delhi I 10001. rrnder Seclion J5EE t-rl' the CEL l94l ih
respect 6f tlre follorrirrg r as,'. gorr.rrred ln [irst proriso to sub sectior] {llol Section.35B ibid:

qft qra fi ffi arsra A; qrqd *, s6r .r6srd B.fi frrd 6t far$ filure t sisrr rt6 & qrrrrsm

& qlrra qr ffi #q arrsri zn fui Gffi'u+ grsr ,rd t {flt }rjrr rt6 crrrrrra * a1r., qr G"f
sTgR rrd fr qt srsr{ur d atd & \RIFF{ur t et'{a BiS +rrtird qr Eifi srER{6frffrd*arsra
*. rrslt frrl
In case of ant loss of soods. lvhere the loss occurs in transit from a facton to a u,arehouse or
to anolher fa-cton orTrom one rrarehorrse lo another durins the course b[ processing ol lhe
goods in a rvarehouse or in storage rvhether in a facton-or in? uarelrousc

errrd + Er6{ fu:fr iTE{ qr et{ 6t fua w G om t E'Mq * ryfrd 6.i qrf, c{ srfr rr$
iqtq rd{K T* * ge (ftd-c) * ql{d fr, d anra * Erfl ffi u'(,ir &f{ +)'ffid ft 7r-S tl
In case of rebate o[ rlutr ol excisr' on Roods exDorl(,d to un\'(ounlr\ or territor\ outside lndia
o[ on excisable malerial uscrl irr tlre lnanrrlacture of the goods rrhich are exported to an-\
country or territory outside Iudia.

qfd r.qrq ?16 6r sTadrF fu(. Bar eTrfd fi dra{ ,lvm ur e-rcra +t qra frqta B-qr rrql Br /
ln case of g"oods exp'orted Lrrrtsid, lndja "*pot-, 

to Nt'pal or Bhutan, uilhout parment ofdur\.

qBft'{A rcqrd & trlrd al6 fi slrrdr4 * R1r ;t gqe ide 5s 3TfrG-{q ro 5eS EE-a
drdqra) + -ilfl qrq A rr{ t rfu tfr snaw;it rn-qf,djjrfrfr1 *-rom E.a rfuG-+q (a zt.
1998 6I crrrr 109 t rqnr Fqa ft aT* ilts:rtrdr ffifr q{ qr dra A crtrd F+('n('trl
Credit of anv dutr alioued to bt utilized lortal6is p21 pepr o[ excise drrtr on final oroducls
undcr the piovisions of lhis Acl or the Rules madi therc undcr such order is oai.ie?i bv rhi
Commissioher lArrpealsl on or allcr. lhc dale apporrrlrd under Sec. l0q of rhe Finance (No.21
Act. 1998.

3ct+-d 3ra-(d fi' A cft-qi qq{ {eqr EA-8 ii, di 6I +Elq Jiqrdd et".6 f:rC-O i;;ffi,
2001, + F-+q s t iiilJrd hffi.e t, .g .ilicr + €qsnT # s aro * #d fi aGft qG(' 

r

iqt-f,d xrn{r fi urer {d xdar a 3rfrd :rriqr & e} vfr'qi ra"a fi ardt EGqr €RT & A-ffq
tcrq ef6^ yftF-{n, 194-4 t qRr 35-Etr S nea ftfft-a oa 6t rer+afr t sn-q + di{ q{
TR-6 # cft {iilrd 6r arfr ErBqr I
The abole applitation shall lre made tn rluolicate rn Forrn No. EA-8 as soecified under Rule.9
of Central Extise (Appeals) Rules, 2001 riithin 3 months from thc dat'e on rrhich the order
sought lo be aptrealid against is commlrnicaled arrrl shall be acr-omnanierl b\ lwo coDies each
of the OIO and Order lii ADpcal. It slrould also hr.accompanied b\ a cour'o[ TR-6 Challan
evidencirrg pa\mcnl oI presiiiberl tee as prescriberl undr-r Ser.rion J5 EE oI-CEA, ]a44, under
Major Head of Account.

TditruT 3TrArd * urrr ffiBd Frei1ta lp; A lrT-q?t ff arfr ariirr r

i0 ee--a {6q \16 drs 
""+ 

q ,o.0 +-q fr a[ s.ri 2001 6r TrraE{'B-qr dR' ilt{ qfr {rd-rd
{6;r (rfi 61s,5q-} t;a6 6 il Sqt 1OOO -i 6r elJrirFr Erqr dRr I

The revision applicatron shall hc accompnrriedlrr a fee of Rs. 200/ rvhere the amounr
rnvolved in Rutces one Lar.or lcss arrd Rs. 1000/ rrher-e the amorrnl inrolved is more than
Rupees One Lac.

qft trs rrltt fr 6l rF yrlqi +r uadsr H d sit6 {d 3rrl?r h frq cm 6r $l-rrdrq, jqd-f,d
., g fu+ drdT ErBti ifl ilzq + ili er, efr ff faET ,iA 6Fi d ilq-; +'frq s?rfurfr $Sihq
a-qrFI-6wT +t u+ :rfi-,q qr i'ffq sc6rt' +l (rfi 3{ri6d frqr arar t t / tn case, if the orrler
covers various rrumlrcrs ol order in ()riginal. the for each O.1.0. shorrld be paid in the
aforesaid manner, not rrithstanding the lacl that tlre one appt'al to the Apne]lant Trlhunat oi
the.one alpli-calion lo th-c^Ccr)tral Govl. As lhe casr.mav bel is filled to avoid scriptoria uork iI
excising Rd. I lakh lec u[ Rs. 100/ lor cach.

q"nflrifud ;sTzrTelq at6 ]ifuF-{fr 1925. 4. J{ -sfr-t S 3rd{rr{ {d yr}sr ud +?rJrfr }Irler 6I
cfr q{ fr$fta 6 50 +A 6r -?rqrd-q ?ra. ftfuc'a)n d-ar urfur I "
Onq cop! of application or (,l() ai the case rar be, and the order of rhc adiudicatins

P#:t'Jl'/,"*3'h:i:b?{"i..:Ifi:,.,l'llip.tRs 
0 50 ai prcscribed under Schedule r ii terms or

fiqr qra, @q r.cT( el6 (rd ddr+a 3rffiq;ql-qlfu{rlT (6rd frfu) li;:lsar{dr, 1982 ,i dffi-d
('d Jr;t €EFrd qmdi ftf strHfud 6{i dr& Mt ffr;itr eli sqra yrofi-a fu-qr ardr tr /
Attention i! also invited to the rrrlqg coYering these and other relatecl matters contained in the
Customs, Excise and Sewicc Appcllate l'ribLiiral {Procedure) Rutes, 1982.

y;q $fiftq qrffi +t :rfrfr qTfu-fr 6ri t {kifua aq'rc-6, frEdd 3ik ile-ailq srd.rrT-dt + fr\r,
3tqfffr frarTah{ idrgrfe u'rvu .cbec.gor,.in +} tg r6d t | /
For the elaboratr.. derailerl ,rnd lalesr prorisions- relatrng rc,.[rling of aJrpeal to the higher
appellate authorrl\ . tlle appellaltt ma\. reler ro rhc [)epartr]Iental rlebsite rr'rirr.clr,.r..qoi .in

(ii)

(iii)

(iu)

(1)

(")

("i)

(D)

(E)

(F)

(G)
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r : ORDER-IN-APPEAL: :

M/s. Unifrax India Pvt. Ltd. (formerly known as M/s. Unifrax lndia Ltd.), 99

K.M. Stone, Ahmedabad-Surendranagar Highway, Lakhtar-382775, Dist.

Surendranagar (hereinafter referred to as 'the appellant') have filed this appeal

against Order-ln-Original No.BHV-EXCUS-000-JC-69-2016-17 dated 10.02.20j7

(hereinafter referred to as the 'impugned order) passed by the Joint

Commissioner, Central Excise & Service Tax, Bhavnagar (hereinafter referred to

as 'the Adjudicating authority) confirming the demand / recovery of Central Excise

duty of Rs.44,67,498/- under the provisions of Section 1'1A, interest under Section

1'lAB/1 1AA and penalty of Rs.44,67,498/- under Section 11AC of the Central

Excise Act,1944.

2. Being aggrieved with the impugned order, the appellant filed the present

appeal on the following grounds:

(i) The transit freight charges incurred for transportation of finished

excisable goods from their factory to destination and collected from buyers of the

excisable goods is excluded from Assessable Value / place of Removal under

Section 4 read with Rule 5 of the Central Excise Valuation Rules, 2000.

(ii) The appellant has relied on various case laws as per appeal

memorandum.

3. Subsequently, in pursuance of Board's Notification No.2612017_C.Ex.(NT)

dated '17.10.2017 read with Board's Order No.05/20.17-ST dated 16.11.2Q17, the

instant appeal has been taken on hand for passing Order-ln-Appeal.

4. Personal hearing in the case was fixed on 06.02.2019. The appellant vide

their letter dated 20.01.2018 requested for speaking order with waiver of personal

hearing. Therefore, the case has been taken for disposal on merit and documents

available on record.

5. I find that in case of instant appeal, the impugned order was received by the

appellant on 23.02.2017 and date of filing of appeal is 17.04.2017. Hence, the

appeal have been filed within the stipulated time period and there is no delay in

filing the appeal. The condition of pre-deposit also stand fulfilled.

6 I have gone through the grounds of appeal in the appeal memorandum,

statement of facts and records available on file.
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7. I find that the issue in this case is whether the freight charges collected after

the delivery of goods should be included or not in the transaction value of the

goods and whether the appellant's or that of the buyer's premises has to be

treated as the "place of removal".

8. I have carefully gone through the record. I find that the during course of

audit, it was noticed that the appellant has undergone contracts with their

customers and was supplying the finished goods to their various customers on

"FoRl/Door Delivery" basis. The words "Door Delivery" figured on each of the

invoices and on verification of invoices issued by the appellant, it was observed

that the appellant have charged certain amounts towards freight from all the

customers but they have not included the respective freight amounts in the

assessable value for the purpose of discharging the Central Excise duty.

9. I find that the appefiant have been issued show cause Notice dated

05.06.2014 alleging that the freight charges are required to be added in the

assessable value of the goods as the selling of the goods is on FoR basis. The

said scN was adjudicated vide oto No.BHV-EXcus-oo0-ADC-042 dated

26.02.2015 dropped the entire proceedings proposed in the said scN dated

05.06.2014 hold that freight charges are not required to be added in the

assessable value of the goods as the place of removal is factory gate and price

agreed by the buyer and seller is on FOR basis.

'f 0. I find that being aggrieved by the above said oro dated 26.02.201s, rhe
department preferred appear before commissioner (Appears-1il), Rajkot, who in
turn vide olA No.BHV-EXCUS-oo0-App-oBr-2016-1r dated 23.06.2016

remanded the matter to the original adjudicating authority to decide the case
afresh and in denovo proceedings the adjudicating authority issued the impugned

order, which has been appealed by the appellant.

11- lfind that the adjudicating authority has in his findings made reference of
Board's circular No.988/1212014-cX dated 20.10.20i4 and further clarification

issued vide circular No.999/6/201S-cX dated 2s.02.201s to determine the ,place

of Removal' and to ascertain the rear nature of sare and purchase, examined the

related Purchase Orders and lnvoices in the denovo proceedings.

12. I find that the adjudicating authority after said verificaton held that the terms
of delivery mentioned in the invoices is "Door Delivery,,; the freight mentioned in
the invoices are on paid to be biiled basis ; terms of payment is 100% against
GRN(Receipt & Acceptance Materiar) and materiars have not been suppried ,Ex-
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factory' as claimed by the noticee; there is no advance paynrent or payment at the

time of delivery of goods has been made by the buyer in any of the purchase order

; therefore payment of goods by the buyer is made only after the goods are

received by them and accepted by them for further process; the actual ownership

of the goods was transferred only when the buyers have accepted the goods and

paid amount alongwith freight charges; further in all the purchase orders supplied

by the appellant, the terms of payment is after receipt of goods, thus, the actual

sale of goods is at the buyers premises and not at the factory gate of the

appellant.

'13. I find that the adjudicating authority also made reference of the judgment of

Supreme Court on which the appellant relied heavily and held that intent of apex

court is clear that the benefit can only extended when the factory is the place of

removal ; that charges of outward freight and insurance are to be included only

when such charges are incurred before the 'place of removal'; thus if such charges

are incurred after 'place of removal' of manufactured goods, then in that case,

such charges are to be excluded from 'Transaction value'. considering the above

discussion, the adjudicating authority confirmed the central excise duty demand

alongwith interest and imposed penalty upon the appellant.

14.1 Now, I take up the [ega[ position on the issue. I find that the Board has

issued circular No.988/12120'14-cX dated 20.10.2014 and further clarification vide

circular No.999/6/201S-cX dated 25.02.2015 which clarified 'ptace of removat' as

fottows:

"lt is reiterated that the place of removal needs to be oscertoined in

terms of provisions of Centrol Excise Act, 1944 reod with provisions of

the Sole of Goods Act, 1930.Poyment of tronsport, inclusion of transport

chorges in value, payment of insuronce or who bears the risk ore not the

relevant consideration to oscertain the place of removal. The ploce

where sole hos taken place or when the property in goods posses from
the seller to the buyer is the relevant consideration to determine the

place of removal".

14.2 I find that the above circular refers to section 23 of the sale of Goods Act,
'1930 and clarifies that the transfer of property in goods from the seller to the buyer

would be the relevant factor to determine the "place of removal". Accordingly the

'place of removal' is the 'place of sale' and 'place of sale' is the time at which the

title of the property in the goods is to pass to the buyer.
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14.3 I find that as observed by the audit as well as verification made during

denovo proceeding by the adjudicating authority the words "Door Delivery" figured

on each of the invoices shows that the ownership of goods was lying with the

appellant till delivery of goods at the doorstep of the buyers and in such cases the

'place of removal' will be the buyer's premises.

14.4 I find that the appellant have relied upon the judgment of Hon'ble Supreme

Court related to case law of M/s. lspat lndustries Ltd. V/s CCE Nagpur t2O1S (324)

ELT 670 (SC)]. I find that the apex court held that while dealing with place of

removal in relation to Section 4 in para 17 had observed as :

'23. lt is clear, therefore, that on and after 14-5-2003, the position as it

obtained from 28-9-1996 to 1-7-2000 has not been reinstated. Rute s as

substituted in 2003 also confirms the position that the cost of transpofiation

from the place of removal to the prace of detivery is to be excruded, save

and except in a case where the factory is not the place of removal',

ln view of above observation, I find that in the instant case, the factory gate

is not the place of removal and therefore I am of the considered view that the cost

of hansportation is includible in the assessable value. To buttress my view point

attention is also drawn to the decision of Hon'ble supreme court in the civil

Appeal No.5541 of 2004 in the case of ccE Aurangabad v/s M/s. Roofit lndustries

[2015 (319) ELT 221 (sc)], wherein the apex court has allowed the departmental

appeal restoring the order passed by the adjudicating authority.

14.5 | further find that the appellant have relied upon the decision of

commissioner (Appeals-l), ccE & sr, Vadodara in the case of M/s. Hystuff steels

Pvt. Ltd. I find that the issue in this case is the appellant has delivered the goods

to their buyer without any purchase order on Ex-site basis using his own trucks

and was recovering the transportation costs from the buyers on the invoices,

which is different from the present issue and hence not squarely applicable.

15. ln view of the foregoing, rfind that the adjudrcating authority has

appropriately held that contract of sale fixed price in FoR destination forms,

terms of delivery mentioned in the invoices is "Door Delivery,,, the freight
mentioned in the invoices are on paid to be billed basis, terms of payment is .100%

against GRN (Receipt & Acceptance Material) and materials have not been

supplied 'Ex-factory' as claimed by the appellant. since the price of the goods

are not ex-works and the disputed freight is separatery payabre by the buyer
which is collected on the invoice, the prea by the appeilant that the freight
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incurred by them are not includible in the assessable value as per Section 4

read with Rule 5 of the Central Excise Valuation Rules, 2000 cannot be

accepted,.

'16. ln view of the above, I upheld the impugned order and reject the appeal

filed by the appellant.

17. The appeal filed by the appellant stands disposed off in above terms.

q-b Lot6

(P. A. Vasave)
Commissioner (Appeals)/

Commissioner
CGST & Cenkal Excise,

Kutch (Gandhidham)

F. No. V.2/92IBVN2017 Date: 09.03.2018

Bv Reqd. Post A.D. / Speed Post

To,

M/s. Unifrax lndia Pvt. Ltd.
(formerly known as M/s. Unifrax lndia Ltd.),
99 K.M. Stone,
Ahmedabad-Surendranagar Highway,
Lakhtar-382775, Dist. Surendranagar.

Copv to:

1. The Chief Commissioner, CGST & C.Ex., Ahmedabad Zone, Ahmedabad.

2. The Commissioner, CGST & C.Ex., Bhavnagar.

3. The Additional Commissioner, CGST & C.Ex.(System), Bhavnagar

4. Joint Commissioner CGST & C.Ex., Bhavnagar.

5. Guard file.
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