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In pursuance to Hoard's Notification No. 26/ 2017-C.Ex.(NT) dated 17.10.217 read
with Boards Order Noo 05/20017 8T dated 16.11.2017, Shri P. A. Vasave, Commssioner,
CGST & Central kxvise, KutchiGandhidham), has been appointed as Appellate Auchonty for
the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise
Act, 1944 and Section 85 of the Finance Act, 15994,
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M/s Unifrax India Limited, 99 Km, Stone , Ahmedabad- Surendranagar
Highway, Lakhtar Dist : Surendranagar
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Rlock No. 2
R.K. Puram, New Delhi in all matiers relating to classification and valuation.
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The appeal under suh section (2] and [24] of the section B8O the Fmance Act 1994, shall be
filed in For ST.7 as prescribed under Bule 9 (2] & 9(2A) of the Service Tax Rules, 1994 and
shadl be accompanied Iw o copy ol order of Commissioner Centranl Excise or Commissioner,
Central Excise [Appeils) fone of shich shall be a certified copy) and copy of the order passed

the Commissioner authorzing the Assistant Commisswoner or Deputy Commissioner of
Central Excise/ Service Tax 1o file the appeal before the Appellate Tribunal.
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For an appeal 1o be fhed before the CESTAT, under Section 35F of the Central Exeize Act
1943 which is also made applicable 1o Service Tax under Section 83 of the Finance Act, 1994,
win appel st this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penaity, where penalty alone is i
dispute, provided the amount of pre-deposit pavable would be subject to a ceiling of Rs. 10
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Ln case of rebate of duty of excise on goods exported o any country or territory cutside India
of on excisable material used in the manuficiure of the poods swhich are exported to any
country or territory outside Ind.
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V292/BVR/2017
: : ORDER-IN-APPEAL.: :

M/s. Unifrax India Pvt. Ltd. (formerly known as M/s. Unifrax India Ltd.), 99
K.M. Stone, Ahmedabad-Surendranagar Highway, Lakhtar-382775, Dist.
Surendranagar (hereinafter referred to as 'the appellant’) have filed this appeal
against Order-In-Original No.BHV-EXCUS-000-JC-69-2016-17 dated 10.02.2017
(hereinafter referred to as the ‘impugned order) passed by the Joint
Commissioner, Central Excise & Service Tax, Bhavnagar (hereinafter referred to
as 'the Adjudicating authority) confirming the demand / recovery of Central Excise
duty of Rs.44 67 488/- under the provisions of Section 11A, interest under Section
11AB/M11AA and penalty of Rs.44 G7,498/- under Section 11AC of the Central
Excise Act, 1944,

2. Being aggrieved with the impugned order, the appellant filed the present
appeal on the following grounds:

(i)  The transit freight charges incurred for transportation of finished
excisable goods from their factory to destination and collected from buyers of the
excisable goods is excluded from Assessable Value / Place of Removal under
Section 4 read with Rule 5 of the Central Excise Valuation Rules, 2000.

(i)  The appellant has relied on various case laws as per appeal
memorandum.

3. Subsequently, in pursuance of Board's Notification No.26/201 7-C.Ex.(NT)
dated 17.10.2017 read with Board's Order No.05/2017-ST dated 16.11.2017, the
instant appeal has been taken on hand for passing Order-In-Appeal.

4, Personal hearing in the case was fixed on 06.02.2018. The appellant vide
their letter dated 20.01.2018 requested for speaking order with waiver of personal
hearing. Therefore, the case has been taken for disposal on merit and documents
available on record.

5. | find that in case of instant appeal, the impugned order was received by the
appellant on 23.02.2017 and date of filing of appeal is 17.04.2017. Hence. the
appeal have been filed within the stipulated time period and there is no delay in
filing the appeal. The condition of pre-deposit also stand fulfilled.

B. I have gone through the grounds of appeal in the appeal memorandum,

statement of facts and records available on file.
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7 | find that the issue in this case is whether the freight cha rges collected after
the delivery of goods should be included or not in the transaction value of the
goods and whether the appellant's or that of the buyer's premises has to be
treated as the “place of removal”.

8. | have carefully gone through the record. | find that the during course of
audit, it was noticed that the appellant has undergone contracts with their
customers and was supplying the finished goods to their various customers on
"FOR/Door Delivery” basis. The words “Door Delivery” figured on each of the
invoices and on verification of invoices issued by the appellant, it was ocbserved
that the appellant have charged certain amounts towards freight from all the
customers but they have not included the respective freight amounts in the
assessable value for the purpose of discharging the Central Excise duty,

8. | find that the appellant have been issued Show Cause Notice dated
05.06.2014 alleging that the freight charges are required to be added in the
assessable value of the goods as the selling of the goods is on FOR basis. The
said SCN was adjudicated vide OIO No.BHV-EXCUS-000-ADC-042 dated
26.02.2015 dropped the entire proceedings proposed in the said SCN dated
05.06.2014 hold that freight charges are not required to be added in the
assessable value of the goods as the place of removal is factory gate and price
agreed by the buyer and seller is on FOR basis.

10. | find that being aggrieved by the above said OIO dated 26.02.2015, the
department preferred appeal before Commissioner (Appeals-lll), Rajkot, who in
turn  vide OIA No.BHV-EXCUS-000-APP-087-2016-17 dated 23.06.2016
remanded the matter to the original adjudicating authority to decide the case
afresh and in denovo proceedings the adjudicating authority issued the impugned
order, which has been appealed by the appellant.

11, | find that the adjudicating authority has in his findings made reference of
Board's Circular No.988/12/2014-CX dated 20.10.2014 and further clarification
issued vide Circular No.989/6/2015-CX dated 25.02.2015 to determine the ‘Place
of Removal' and to ascertain the real nature of sale and purchase, examined the
related Purchase Orders and Invoices in the denovo proceedings.

12 |find that the adjudicating authority after said verification held that the terms
of delivery mentioned in the invoices is “Door Delivery”; the freight mentioned in
the invoices are on paid to be billed basis ; terms of payment is 100% against
GRN(Receipt & Acceptance Material) and materials have nat been supplied "‘Ex-
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factory' as claimed by the noticee; there is no advance payment or payment at the
time of delivery of goods has been made by the buyer in any of the purchase order
; therefore payment of goods by the buyer is made only after the goods are
received by them and accepted by them for further process; the actual ownership
of the goods was transferred only when the buyers have accepted the goods and
paid amount alongwith freight charges; further in all the purchase orders supplied
by the appellant, the terms of payment is after receipt of goods, thus, the actual
sale of goods is at the buyers premises and not at the factory gate of the

appellant,

13, Ifind that the adjudicating authority also made reference of the judgment of
Supreme Court on which the appellant relied heavily and held that intent of apex
court is clear that the benefit can only extended when the factory is the place of
removal | that charges of outward freight and insurance are to be included only
when such charges are incurred before the ‘place of removal’; thus if such charges
are incurred after ‘place of removal' of manufactured goods, then in that case,
such charges are to be excluded from ‘Transaction Value'. Considering the above
discussion, the adjudicating authority confirmed the central excise duty demand
alongwith interest and imposed penalty upon the appellant.

14.1  Now, | take up the legal position on the issue. | find that the Board has
issued Circular No.SB8/12/2014-CX dated 20.10.2014 and further clarification vide
Circular No.999/6/2015-CX dated 25.02 2015 which clarified ‘place of removal’ as
follows:
“It is reiterated that the place of removal needs to be ascertgined in
terms of provisions of Central Excise Act, 1944 read with provisions of
the Sale of Goods Act, 1930.Payment of transport, inclusion of transport
charges in value, payment of insurance or who bears the risk are not the
relevant consideration te ascertain the place of removal. The place
where sale has taken place or when the property in goods passes from
the seller to the buyer is the relevant consideration to determine the
place of rermmoval”,

14.2 | find that the above circular refers to Section 23 of the Sale of Goods Act,
1830 and clanfies that the transfer of property in goods from the seller to the buyer
would be the relevant factor to determine the “place of removal”. Accordingly the
‘place of removal’ is the ‘place of sale’ and 'place of sale’ is the time at which the
title of the property in the goods is to pass to the buyer.
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14.3 | find that as observed by the audit as well as verification made during
denovo proceeding by the adjudicating authority the words “Door Delivery” figured
on each of the invoices shows that the ownership of goods was lying with the
appeliant till delivery of goods at the doorstep of the buyers and in such cases the

‘place of removal' will be the buyer's premises.

14.4 | find that the appellant have relied upon the judgment of Hon'ble Supreme
Court related to case law of M/s. Ispat Industries Ltd. V/s CCE Nagpur [2015 (324)
ELT 670 (SC)]. | find that the apex court held that while dealing with place of
removal in relation to Section 4 in para 17 had observed as :
"23.  Itis clear, therefore, that on and after 14-5-2003, the position as it
obtained from 28-9-1996 fo 1-7-2000 has not been reinstated. Rule 5 as
substituted in 2003 also confirms the posifion that the cost of transpariation
from the place of removal to the place of delivery is to be excluded, save
and except in a case where the factory is not the place of removal”

In view of above observation, | find that in the instant case, the factory gate
is not the place of removal and therefore | am of the considered view that the cost
of transportation is includible in the assessable value. To butiress my view point
attention is also drawn to the decision of Hon'ble Supreme Court in the Civil
Appeal No.5541 of 2004 in the case of CCE Aurangabad /s M/s. Roofit Industries
[2015 (318) ELT 221 (SC)], wherein the apex court has allowed the departmental
appeal restoring the order passed by the adjudicating autharity.

14.5 | further find that the appellant have relied upon the decision of
Commissioner (Appeals-l), CCE & ST, Vadodara in the case of Mis. Hystuff Steels
Pvt. Ltd. | find that the issue in this case is the appellant has delivered the goods
to their buyer without any purchase order on Ex-site basis using his own trucks
and was recovering the transportation costs from the buyers on the invoices,
which is different from the present issue and hence not squarely applicable.

15, In view of the foregoing, | find that the adjudicating authority has
appropriately held that contract of sale fixed price in FOR destination forms,
terms of delivery mentioned in the invoices is “Door Delivery”, the freight
mentioned in the invoices are on paid to be billed basis, terms of payment is 100%
against GRN (Receipt & Acceptance Material) and materials have naot been
supplied ‘Ex-factory’ as claimed by the appellant, Since the price of the goods
are not ex-works and the disputed freight is separately payable by the buyer
which is collected on the invoice, the plea by the appellant that the freight
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V22BVR2017

incurred by them are not includible in the assessable value as per Section 4
read with Rule 5 of the Central Excise Valuation Rules, 2000 cannot be
accepted,.

16.  In view of the above, | upheld the impugned order and reject the appeal

filed by the appellant.

17.  The appeal filed by the appellant stands disposed off in above terms.

s
AL
__-_.--‘I-..L'-li"h gl

(P. A. Vasave)
Commissioner (Appeals)/
Commissioner
CGST & Central Excise,
Kutch {Gandhidham)

F. No. V.2/82/1BVR/2017 Date: 09.03.2018

By Regd. Post A.D. [ Speed Post

To,

M/s. Unifrax India Pvt. Ltd.

(formerly known as M/s. Unifrax India Ltd.),

99 K.M. Stone,

Ahmedabad-Surendranagar Highway,

Lakhtar-382775, Dist. Surendranagar.

Copy to:

1. The Chief Commissioner, CGST & C.Ex., Ahmedabad Zone, Ahmedabad,
2. The Commissioner, CGST & C.Ex., Bhavnagar.

3. The Additional Commissioner, CGST & C.Ex.(System), Bhavnagar

4. Joint Commissioner CGST & C Ex., Bhavnagar.

5. Guard file,
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