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Passed n Shri P. A, Vasave, Commissioner, CGST & Central Excise, Kutch|{Gandhidham)
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I pursuance o Board Notification No, 2602017-C.Ex.(NT] dated 17.10.217 read
with Board's Order Moo 05/2017-8T dateg] 16112007, Shn P, A, Vasove, Commissioner,
CGET & Central Exoise, hutch(Goandiudham), has been appointed as Appellate Authority for
the purpuse of passitg orlers i respect of appeals Tiled ander Section 35 of Centml Excise
Act, 19494 awl Secton 855 ol the Fimaneoe Act, 1054

HUL IR IR SAFA IS FEAEH A, Bl 30 e HA, Ta | S
| TR wE EaT IS W AR s @ Hiad

Arising out ol above menboned 010 issued by Additional fJoint/ Deputy/ Assistant
Commissioner, Central Excise | Serviee Tiux, Ragkot / Jamnagar / Gandhgdhaml; Bhavnagar
srdiawalt & WA 1 AE U2 91 Name & Address of the Appellants & Respondent -

M/s Mepro Pharmaceuticals Pvt. Ltd. (Unit-11),, Q@ Road, Phase-IV, GIDC,,
Wadhwan City, Surendranagar.
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IdTE 2T & mEar B

:ﬁnnz;]lﬁrﬁsiﬂm?ﬁr‘i:_:r;d by this Order-in-Appeal may file an appeal to the approprniate authoriy
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Appeal 1o Customs, Excise & Service Tax Appellate Tribunal uander Section 350 of CEA, 1944
{ Under Section 86 of the Finnnee Act, 1994 an appeal Tea io:-

A Feare & meateud w1 AW it aee, SR TrOIEE Y o9 dareT s
FaTa 1 fd s, & el 7 2 I & Yw, o R, & & wmite |

The fsf:-enml bench of Customs, Excise & Service Tax Appellate Tribunal of West Blork No. 2,
kK. Puram, New Delhi in all matiers relating to classification and valuation.
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To the ""'""ﬁt;;ﬁi””“l bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2 Fioor, Bhatimah Bhawan, Asarwa Ahmedabad- 380016 1 case of appeals olher then se
mentioned in para- 1a)] above Pped -
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The appeal o the Appellate Tribonal shall be Gled mogoadeaoplicate in form EA-3 | as

;{ﬂplﬁfc‘; under Ru Epg of Cemtral Exrise (Appeal }-‘[uh*a.{ 1 TJIJ.!.n.rJ sholl be aocompanied
nst oone which st lesst should be gecomparied by p fee of Bs 1,000/ Rs S0, -,
& 10,000 where amount of duaty di'nuirld,-'|11-u-rrr.t|.t,.']:m1a!|n,.'rr!urEj 15 upto & Lac., & Lac to
50 Lac and above 50 Lae respecfively i the form of crossed bank drafl in favour of Asst,
Registrar of branch of any moemenated public sector hank ||||'111|FI place where the bench of any
nominated public sector’ bank of the place where | bench of the Tribunol is siunted.
Application made for grant of stay shall beaccompanied by o fee of Hs, 500
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The appeal under sub seciwon 1) of Section B of the Finance Act, 1994, o the A 1et
'Fﬂhl,lrrljhﬁp%h.lll b= Gleel in guadruplicate in Form 5. 1T.5 as prescribed under Rule oy I?@_lﬁ'):
Service T]-a_,.:f Rules, 1964, and Shall be accompanied by & copy of Ih&urdﬁ nprpl;ul-:d nﬁa.mr.t
ione of which shall be certified cepy) and  should be accompanied by a fees o . I=
here the amount of service tax & iterest demanded & penalty levied ol Bs. 5 Lakhs or less.
R, 5000/- whers the amount of serics tax & inlerest Enmr:dhr][_lh penalty levied 13 mgre
than five lakhs but not exceeding Bs, Fifty Lakhs, Hs 10,000 - where the amount of service
tax & inderest demanded & penaliv levied s more than Gftv Lakhs rupees, m the form of
Cro bank draft m favour of the Assistant Registrar of the bench of nominated Ful:'],u:
Sector Bank of the place where the bench of Tribunal is situated. [ Application made for
grant of stay shall be accompanied by o fee of Re 500/
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The appeal under sub section (2] and (2A) of the section 86 the Finanoe Act 1994, shall be
filee] i For ST.7 as prescribed under Rale 9 (2] & 92A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of onler of Commuassioner Central Excize or Commissioner,
Central Excise [Appeals) lone of which shall be o certified copy) and copy of the order passed
by the Commssioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal
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Far an appeal 10 be filed before the CESTAT, under Section 35F of the Central Exrise Act,
1944 which is also mide ﬂ]I'Jplerh[r 1o Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payvment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
-E‘Eﬁputr. provided the amount of pre-deposit payvable would be subject to a ceiling of Rs, 10
nires,
Under Central Excise and Service Tax, *Duty Demanded” shall imclode

3] amount determined under Section 11 1
'.'I' amount of erfofecus Cenvnt Credit taken:
] amount payabie under Kule 6 of the Cenvat Credil Rules

= provided further that the flﬂ'ﬂ'-"iﬂ.iu“h. of this Section shall nol apply to the EYE: S
application and appeals pending before anm, appellate authority prior 1o the commencement af
the Finance {Nﬂ.jr.ﬂu::. 20004,
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Revision tion to of India:

Pl o mﬁ%ﬁ%mnﬁﬂ.mﬂrﬂmwm. 1994 & OmT

ISEE & wuH & 3ANA yaT AfOd, WNT BEH, i sdew se. Rew Seran, o

Tersran, et AW, Sae & s, @92 A 8 REAL 110000, & SR A o)

A revision a pih:nmqn fiea 1o the Under Secretary, o the mmmmnhuf Injiu_, Revision

Application  Umt, Mimistry of Finaoce, Deparument of Bevenue _-I_Eh oor, Jeevan Deep
utlding, Parhament Street, New DD !h|-}1 M}1, upder Section 15EE of the CEA 1044 in
respect of the following case, governed by first proviso 1o sub-section {1} of Section-358 ibid:

i a2 we & Tl aFEe & AEd & S asaw D Am B R s @ WER TE & Onead
¥ ol @ fieelt diew wme o T T o e ap @ g e o e & 2, o R
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¥ sma AN
I case of any loss of poods, where the loss occurs in transit from o factory o e warchouse or

1o another Felory o Trom one warchonse o anoiher during the mfmnu' of processing of the
poods in & warehouse or in storage whether in a factory or ina warehouse

W) T & A A o ar 8 & Tt e o ate & RaRnfor A voed e e o7 el
AT IEE yFE & O () & mEe A S WRE & Ay Bl e @ g A e & o B
!

In case of rebate of duty of exeise on goods exported woany counmtry or 1erctory oursigde Inda
of on excisable material wsed in the manufacture of the goods which are exported to any
country or terntory outsuie India.

) afZ Fean aEE R HIERT U TR BEE & SR, A9 O e @ AT e e g

In case of goads exported outsikle Indin export to Nepal or Bhutan, without pavment of duty

(v gfAfTa seoe & TouEs OFF § oW & A S ggh sl ge wftieae e sed Rl
gt & aEa A @ ool F oo T e o seen (e & gam T wetEms @2,
Vos 6 T 108 & Zan 4y 72 v ywa dATTATY O A o & aiftE T o gy
Credit of any duty allowed o be ublized towards payvment of excise duty on final ucts
urider the provisténs of this Act or the Rules made there upder such onder 15 passed the

Eglrmingl_an&mnﬂr [Appealsh on or after, the date appomted under Sec. 107 of the Finance (No.2j

vl Futted sndes & 2 ufoa 999 FEm EAS A @ & & seuee e (wie) e,
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The ak application shall be made in duplicate in Form No, EA-8 as specified under Rule, ©
of Central Excise [Appeals Bules, 2000 within & llmgthl:s from the date on which the order
w?uﬁhl Loy b LLEPEH! i pgainst s communcated and shall be accompanied by two co nies each
of the OI0 and Order-In-Appeal. 1t should HERIEF w aceompanied by a copy of }FHJ L#LH”H!‘I
evidencing pavment of prescribed lee as prescribed under Section 35 EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be sccompanied o fee of Rs. 200/ where the amount
invalved in Kupees Ope Loc or less and Ws, [0/~ 'd:h::ﬂ' the amount "'mﬂﬂu.-e:l s mare than
Hupers One Lac,

D) afE sw oamdw & &2 A7 ¥ & wAy b A odE an anw & v e @ oseEe, Iedea
N A R e ORI EA Ay &gy ev o o Trar of a0 & 9 & fav oufeuiy sdide
oI & e wde ar & F UF WdEE W AR OE 1 ) In case, i the order

covers various numbers of order- IE E!r:pilnﬁ[_‘, JT; for each 010, should be paid in the
aforesaid manner, nol withstandmg the fact that the un:h‘::lp}'mﬂ tio the Appellant %qn unal or
the omne E.f{l'h‘.&th:m Ty the Central Govt, As the case may be, 15 filled 1o aveid scriptorin work if
excising /s | lakh fee of s 100/ - for each.
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One copy of application or $.1.0. a& the case may be, and the order of the adiudicati
t'll.lihf.lﬂl:}n shall :E:ur B court lee stamp of Bs. 6.50 as ;wmr'rbu_-;] wnder Ech:du;':--l iil-. murrﬂé]}a
the Court Fee Act, 1975, as amended
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Attention s also mmwited W the rules covering these and other related matters contained in b
Customs, Excise aivd Service Appellaie 'I'nI:LEL!'nnI |Procedure| Rules, 1982 ) N
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Fer the elaborate, detailed and latest provisions relating to filing of appeal to the highe
le:lﬂ!ill.‘-.ll: authority, the appellant may reler to the IIH'-r.mn‘lnErrnul welsile nx'em.t'lrr.p,-;;f.iu :



V2 /62/BVR/2017
 ORDER-IN-APPEAL

Mis. Mepro Pharmaceuticals Pvt. Ltd. Unitll, Q. Road, Phase-IV GODC,
Wadhwan City — Surendranagar 363035 (hereinafter referred to as Appellant) has filed
present appeal against the refund order no. 461/R/2016-17 dated 10.01.2047 (herein
after referred to as “impugned order”) passed by the Assistant Commissioner, Central
Excise Division, Surendranagar (herein after referred as “adjudicating authority”).

2. Briefly stated facts of the case are that appellant is engaged in manufacturing of
medicament covered under MRP base assessment and accordingly they are clearing
their goods after availing admissible abatement of 35% as provided under relevant
notification No. 49-2008CE(NT) dated 24.02.2008 as amended. The Notices by mistake
have cleared their goods covered under Central Excise Invoice No. 0240/2016.17 dated
11.08.2016 & 025016.17 dated 18.08.2016 after deduction of 30% abatemeant on the
MRP value instead of 35% abatement admissible under the said notification. As such
they have paid the excess amount of central excise duty total amounting to Rs. 85 266/-
(Rs. 51,086/- covered under central excise invoice No. 0240/16.17 dated 11.08.2016 &
Rs. 34,200/- covered under central excise invoice No. 0250/16.17 dated 18.08.2018) for
the goods cleared there under. Accordingly they have filed the refund claim of duty paid
in excess total amounting to Rs. 85,266/ along with the copy of relevant documents.

3. The refund claim of Rs. 85,266/ was rejected by the adjudicating authority on the
ground of unjust enrichment in terms of Section 11B readwith Section 12B of CEA 1944,
Being aggrieved with the impugned order, the appellant filad the present appeal on the
ground that the question of unjust enrichment will not arise in this case as they have
already issued credit note no. CN/I/8-17/004 dated 28.08.2016 for Rs. 51,068/~ and
CN/I/16-17/005 dated 28.09.2016 for Rs. 34,200/ to their customer M/s ABBOTT
INDIA LTD., AHMEDABAD/INDORE. Further the Declaration from Abbot India Limited
cerifying that they have not passed on the any incidence of such excess payment of
excise duty to its customer,

4. The personal hearing in the matter was held on 31.01.2018. Shri Mehul jivani
(Charted Accountant} and Shri Nilesh Chauhan, Central Excise in-charge, authorized
representatives appeared on behalf of the appellant and reiterated the grounds of
appeal and submitted that they have not collected differential duty from the Mis Abbott
India Ltd. They also stated that M/s Abbott India Ltd have given the declaration that they
had not passed on the burden of differential excise duty to their consumers. In support
of the same, they also produced copies of Payee's advice of Standard Charted bank of
M/s Abbott India Ltd and their ( appellant's) Bank statement issued by the Bank of India,
copy of ledger, whera in the amount has shown under the Head Excise receivable
account for that they have given Journal Entry voucher and copy of cerificate dated
03.01.2017 issued by the Charted Accountant certifying that Mis Mepro

P |
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= Pharmmaceuticals Pvt. Ltd. have paid the duly from their own pockets. In their support

they also cited various judgments.

5. | have gone through the facts of the case, the appeal memorandum, impugned
order and submission made during the personal hearing.

6. | find that in case of instant appeal, the impugned order was received by the
appellant on 23.01.2017 and date of filing of appeal is 15.03.2017. Hence, the appeal
have been filed within the stipulated time period and there is no delay in filing the
appeal. The condition of pre-deposit also stand fulfilled.

7. | find that limited issue to be decided is whether the impugned order rejecting the
refund on the ground of unjust enrichment in terms of Section 11B read with Section
128 of CEA 1944 was proper or otherwise?

B. The adjudicating authority at para 26 of the impugned order has held that the
nvoices were issued on 11.08.2016 and 18.08.2016 whereas the credit note was
issued on 29.08.2016 and there is delay of 1 ¥ month in issuance of the credit note
from the date of invoice. Therefore there is no alternative to presume that for such a
long period the duty incidence has been passed on even to the first buyer or to the
subsequent buyers. | find that such observation made by the adjudicating authority is
without any legal backing and not supported by any documentary evidence and is
purely based on presumption. There is no provision in the Central Excise Act, 1944
which provides that if there is a delay then it can be presumed that the duty incidence
has been passed on to the buyer.

9. Further, the adjudicating authority has held that credit notes are not sufficient to
prove that the duty burden has not been passed on to the buyers. Also the appellant
has not brought on any record and material to show and prove that the buyer to whom
the incidence of duty was passed on by the appellant have not further passed it on to
his buyers and any other person. The adjudicating authority placed reliance of circular
no. 317/33/97-CX dated 18.06.1997 which relevant Para's are reproduced below:

The CEGAT (Easterm Zonal Bench) in the case of Indo Flogates Lid v. CCE Bhubaneswar 1997
(20) RLT 443 {CEGAT-EZB) has decided the issue of unjust enrichment under Section 118haiding
that if credit noles have been issued, refund is admissible. This decision is given by Single Member
20 However, the CEGAT (South Zonal Bench) consisting of fwo Members in the case of
CCE Madras v. Addition & Co., Madras 17897 (20) RLT 479 has held thet refund is not admizsibie i
credit noles have been issued as passing on dufy at fime of clearance and not post
mimmsbrmut of credit noles is relevant wnder Section 118 of the Central Excise

3.0 As the decision of South Zonal Bench is of two Members Bench, it would pravail over
the decision of Eastern Zonal Bench Is which of Single Member Bench. The jurisdictional

Commissioner has been requested fo consider filling Reference Application st the
arder in case of CCE v. Indo Flogates Lid, -

The said circular was issued by placing Reliance on the judgement of GCE
Madras Vs M/s Addison and company report in 1997 (20) RLT 479. The said
judgement of the tribunal was overruled by the Madras High Court :?:nrteﬁ in 2001

-

-
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(128) EL.T. 44 (Mad.) against which appeal was filed by the department in Supreme
Count which has been decided vide judgement report in 2016 (339) ELL.T 177(5C).The
Hon'ble Supreme Court in the above mentioned case has held in para 35 that where
there is no dispute than the duty claimed as refund has not passed on to any other
person by the buyer than the refund of such excise duty paid which is recovered from
buyer by way of credit note shall be allowed. The relevant para is reproduced below:

35 The rmespondent-Assessee 5 8 100 per cent Expord Orenled Uni (EOU)
manufacturing colton yarm. The respondent fed an application for refund of an amount of
Rs. 2,00 827~ on 14-8-2002 on the ground that it had paid excess excise dufy af the rate
of 18.11 per cent instead of 820 per cent. The Assessee initially passed on the duty
Incidence to its customers. Later the Assessee refurned the excess duty
Its buyers which was evidenced by a certificale issued by the Chartered Accountant on
2-8-2002. The refund claim was rejected by the Deputy Commissioner of Central Excise,
Kolfrapur Division vide an order dafed 24-8-2002 on the ground that the Assessea did not
submit either the credit notes or the Chartered Accountant's certificate at the time of filing
the refund application. Not satisfied with the genuineness of the documents the Deputy
Commissioner rejected the refund claim. The Commrissioner (Appeals), Cenlral Excise,
Fune alfowed the appeal filed by the Assesses by laking nole of the carlificate issued by
the Chartered Accounfant and the credit notes dated 29-7-2002. The Appeliate Authority
accepled the Assesses's confentions and held that there was no reasan to doubt the
genuineness of the documents produced. The Appeliate Authority allowed the appeal of
ihe Assessee and the said order was confirmed by the Customs, Excize and Senvice Tax
Appellate Tribunal vide judgment and order dated 6-10-2005. The said order of Central
Excise and Service Tax Appellate Tribunal was further confirmed by the High Court of
Judicature at Bombay in Customs Excise Appeal No. 160 of 2008 filed by the Revenue

The Revenue has filed the above Civil Appeal challenging the validity of the judgment of
the High Court in Ceniral Excise Appeal No. 100 of 2008.

36. Except for a factusl dispute about the genuineness of the certificate issusd by the
Chartered Accountant and dif notes rais the Assess arding the
- 5 I 3 5585550 -'-.-.' Iﬂﬂﬂsﬂ‘
g it is clear that tha
ssoa has the burden of cannat be saig that it Is n titled for
the refund of the excess duty pald. in view of the facts of this case being differant from
Civil Appeal No. 7806 of 2002, the appeal prefarrad by the Revenue is dismissad.

10. In light of above, | hold that as per the ratio of the said judgement the appellant is
eligible for the refund claim on the basis of certificate issued by the Charted Accountant
and Credit Notes. Since original Charted Accountant certificate and other relevant
documentary evidences have been produced by the appellant along with the original
refund application filed with adjudicating authority. Therefore, | remand back the case to
the adjudicating authority to decide the refund after verification of genuineness of
certificate issued by the Charted Accountant along with financial documents maintained
by the appellant. Accordingly, | allow the appeal filed by the appellant by way of
remand.

11.  The above appeal filed by the appellant is disposed off in above terms.

) Az
_7{5/' jetd
r.-l-_. = .g_.al-r
(P. A, Vasave)
Commissicner (Appeals)/
Commissioner
CGST & Central Excise,
Kutch {Gandhidham)

F. No. V.2/62/BVR/Z01T Date: 05.03.2018
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