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3{fu 
"Fdar 

sreqr le r sf-a-r6 1.&.r'a1 .er.r.*-r.tbit" r.tb.# €Er qe +g ri-fu-g nrhr o .

Ear .fr.r's-q.ru/.,rm rt .* 3rf,{RnT fr ?orre ?r.4} fr. v. +qr} ,3rrc-rd, iidfq aw r.a tdr 6{ w
#fr(' r.qK er6,, 6.i$ (rrftftrrff), +t fiad yittiazrq tqsv 6r rnnrqA,ftq 3aqr{ ara.

t 0,,6r qrr tsyu3{RIA.rF 3rd?td tJ e iB 3rq}f,t + F;etf d rlqr qrfta rri t r*lq S

3{q'd qrEorft fi sq d G.tr+a fu-qr rrqr *.

ln pllrsuance to l]oard's Notillcation No. 261'2O17 C.tlx.(NT) dated 17. 10.217 read
u,ith Board's Orler No. 05l 2017 ST rlaled 16. 1 I .20I 7. Shri P. A. Vasavc. Comtnissioner,
CGS'I & Central llxc:isc, K utr:h (Gandlr itll.ta rr). has beerr appointed as Appellate Authorit.\' for
the purpose of pitssirrg orrlers in resl).'ct o{ appetrls fllcd trrrdcr Scctior 35 of (lgntral Excist:
Act, 1944 and Sectiorr 85 o{ tlrt: Financc Act. 19tJ4.

4

q

3{q{ 3rsf,d/ {rrFkr 3{r{rfld/ 3cEErifi s6r{6 3rRFd adlq Saclq ?16/ t-dr6{, {ril6)e / dr{4rR
l ,mfiqrfrl ana#nr c#n rqfdha Jtr rya :i*ei $ qBd, ,

Arising out of abor.e ,"",..ii",-a 
'orL -i;t;")'ir.:"'alattio,,urT.Joinr/Deputl-/Assrstant

Commissioner, Ccntral E.xcist' i Scrvir.e Tax, Rajkot / Jamnagar / GandhidhamT Bha'nagar :

3r+d-6-dt & gffi sr arff (rd 9ifl \irrne h. Arldri.ss ol rhe Appellants & Re5pen{pp1 -

M/s Mepro Pharmaceuticals Pvt. Ltd. (Unit-II),, Q Road, phase-IV, GIDC,,
fiIadhwan City, Surendranagar.

ts^ 3r|e(3rqrfl S' -qftrd si$ .qEd fffifua aft* fr :q-{frd crfu+rtt I wft.m{ur # sqrl
sififr Er{{ * s+-ar tr/
A"), p.Iggn aggricvecl br tl.rs order-in Appeal nrar, file trn erppeal to the appropriate authoritY
ln t he lollo\rrns \\'ar

fiqr- cr6 -"*- r* ?16 r.a. t-dm{ jrffiq ;qrsrftl6-{!T fi cfd 3Tfd, *;fiq r.qr{ et6
:tftlF-tq ,194+ ff trrr -.lsR t :raJra qo filea yfuG.rq, tgg+ fr rrqr 86 * 3ji+iid
BafaBa drro 4'r nr ertfi t u
Appeal to Customs. Excise & Ser '-ice 

'l'ax Appeilatc 'lribunal uncler Section 35B of CttA. l9rt.l
7' Under Section 8fi ol the Finance Act, l9(l+ an appeal lies to:

+aftrrur ryrr+a $' groG*.-a s:fr ;rqa €)flr ?F.. *;rta rrqr*a ?ri4 qd tdr+{ 3tffiq;qrqrfur fi Gelq qld fr+z ".+rq, T 2. .]rR + 'q.e. 
"g 

lffir. 6t 6t "ar*t urt6v 1r

Th-e special b"rnch,_of .(lust oms. E-rcise tt s, n r( e Trx Appe)latc 'lribunal of weit BIock No. 2,
R.K. Puram, New l)eihi in all rrattcrs rc'lating to classification and valuation.

Jqt-rd q'n:.da l(a) d rorq rR, 3TqId t rmar e\ wt 3r0-d fisr et6, ffiq 3aqE qt6 ('d
*-drfi{ 3rffiq ;qrqftroror^tR:elc1 fr vfita G}*-q' frB-sr, . dfddq'ild, dFare ard-f 3{ffrd
3r64fidrd- 3/oor€, 6l fi arfr arfde rl

To the West rt'giott;rl lrctrr-lr of ( u:loms. Es, iso &, S(,n ir e Tir.x AI)l)elldte Tribunal (CESTAT) ar.2'' Floor..BhaImalr Iilrarrrn. Asnriia i\hiireoitraa .isijoib in f,'iie oi 
"'lipiiiJbirrir" irrhn a,mentioned in para 1(a) atrove

(A)

(i)

(ii)



q o

(iii)

(B)

Jffi-q;qrqrfu-flnT i. sqET xfifr qHd 6.a +, fr! &;fiq r.cl( efi4 (3{fi-O lj;I{qr{&. 2001.
* F-+q o fi 3rf,4-d frrrtft-d fur' "r4 

-ccr 
uR-.1 +t qr+ qmi fr 6 B-+ ;na qrB(' I nr$ e

fiq t 6-q t'o cF * qRr, s6r 3iqr qr-6 *r rrYrr ,"qrd fft afiiT iih- drn{ 4{ galm, tw s

druI qr rs$ 6fr. 5 dr€r {qq sr 50 iro w(' dzF $zrdr 50 rs {c(' n }IE6- H d rqtr:
1,000/- Fqt, 5,000/- sqs 3*rdr 1o,ooo/- sqi ar fitrift-a trqr 116 SI cR,HFrr{ +tt FrutRa
?16 6r afr-nra, s-sBd 3]qre.q ;qrsTB-s-{Tr fr srigr t s6rd6 {B€T fi arq t ffi afr

i+FiB-d-fi d-{ + d-fi rqrn artt m-d d6 FFFc esr{r fuqr ilrdr qrBc t €Eifud ilqz s.r trrdrfr.
d-+ 6r rs rnur d 5)ar irftr' ftT Fdfu-d Jq-frn ;qTqTfu-6{uT 6r snsr Rra H t egra"vr}sr
(€ #tq t frq 3nifiT-q, t srr 500i- rcq 6r Brrtfud ?rEF d+rT rrar ta, tl

The aooeal to the ADDellate Tribrrnal shall bc liled in ouadruDlrcale in lorm EA-3 ,' as
orescrilied rrnder Rrrlb't> of Cenlral Excisc lAnneall Rulcsl 200t and shall bc accomoanied
heainst one which at lcast should be accbrhbanied br a fee of Rs. 1.000/ Rs.5000/ .

R"s lO OOO/ \\'herc amounl ol dutt denrarrd/inierest/nenallr lrelund is uDto 5 Lac.. 5 Lac to
50 Lac and abovc 50 Lac resr)ec[r\el\ rn lhe torrn dlcrossbrl bank dra[{ in lavour o[ Assl.
Reeistrar of branr'h o[ an\ noniirratcd public se( lor bank of the nlace u here lhe bench o[ anr
rroihinated oublic set tor' bank o[ the nlace uhere the bench of thc T.ribunat is situated.
Applicalion inade lb| qlalrl o[ slar slrirl] l,c a( ( ompar)ie(l lrr ir lee o[ Rs. 500/-.
3rqfdlq ;qrfiftIqi{ur $ $qqr xqld. f-cf, yfr}fifq. r 994 +l trRr 86(1 ) fi 3ffJrd €*drci{

fiiffir, 1994, * B-{JT 9(1) fr afa ftrf{d ctr, s.r.-s fr qn cfui fr 6t or si;afr ('q JES
srr Bs ytiu t fuw 3Ttrd SI 4fr 6). rg-8r cft urE fr {iilrfr 6t (td-A t t'+ cft raTft-d

6H Erf6rl Jilr ild-A S ol+ S rq ufi cfr t unr, 16r Sdr6{ #I airr ,qrq fi airr 3t{ ilrnqr
arqr ratar, 5q(r 5 drs qr,ss 6rT, 5 drtl 5qq qr 50 drg sqq d6 :rer* 50 drcI sqq t
3{fu'6"t d s+r?r: 1,000i- Fqt, 5,000/- srt 3rtrdr 10,000/- dq$ ar frtrl'fra rrr l;m Sr ufr
+ie-ra atr Bql'fta el6 sr err.rrf,, rEftra rmOrq ;eTqlft)'6'i'T St lnsr t sdr+fi'{Bgcr *
aE{ t Bffi +fr craffifr+ al-{ + d-6 rqnr artt t{qrfs-d em grrFc q.rrr fr-qr srfrr arftv r +itifu-a
gFrc 6r el4?nd, d'+ *t rg snsr d 6tfi ErFq- ,-f,dl sdfqa $trrq- ;+rqrfu-m-{ur *r sn@r trrrd H r

errra yrder (Ft tfi-E{) fi fil(' Jrr-fii,rr +.srir 500/- Fqq sT Etrl'frd ?rc<F d;rr rrar ilm tl
The appeql under,sul2 sqction.(1;ol Scctron 86 oflhe Finance {ct, 1994, to the Appe)late
Tribundl Shall be filed in qrradruplicate in l"'orm S.T.5 as nrescribed under Rule 9{ll of the
Senice Tax Rules, l()94. ahrl Shall be accompanicd br a cbpr oI the order appealed hsainst
lone of uhich shall be certified coor ) arrd should be act:ornrianied bi a fees of Rs. lO00/.
'iryhere the amount oI servict tax &'ihtcrcst demanded & oenaltr' ]evied of Rs. 5 Lakhs or less-
Rs.5000/- rrhere the amounl o[ scrvice ta-{ & interest tlemarided & oenaltr' levied is more
than five lakhs but not exceetlirrq Rs. Fiftr Lakhs. Rs.i0.000/ rvhere the ahount of service
tax & interest demanded & penalty levieil is more lhan fifh Lakhs rupees. in the form of
crossed bank drafl rn favoui o[ the Assistar:t Rcgistrar of ihe bench o[ nominared Public
Sector pank of the place rrhrre the be4ch ofTriSunal is situated. / Application made for
grant o[ sla\ shall be ar ct-,mparried br a l'ee ol'Rs.500/ .

(i) fu.d :rfuFq-q, tee4 ffr qrr 86 fi sq-rrnrfi (2) \rd (2A) * 3fd?td' (S fir 4fi gfd, S-or4r

f+{,Idrfr, 1994, + B-{rr 9(2) rd 9(2A) * rea ftltR-a eFt:r S.T. 7 ii 6r dr IIAnft (rd re* snr
3flg-+-d, id'q 3iqrq ?16 3Rldr 3{rrFrar (3rfrd). A,-ffq'fisr( ?16 rqm crft:d Jrllr ffr cft-qf
dilrd +t (rd+ t ('6 c.fr e-srB-d frff qrB(r) :rk :ncra e-em uo-++ 3{sf,d 3i?rin 3q-{f,d,

drq r.qrq al@/ +dzr{ 6} Jrffiq ;qrqreqluT q+ 3na6d ts 6rA +r frSr -i dre 3aee'i fir
cR sfr grq *"rara orfi dJft r I
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
fil"d in For ST.7 as prescribed under Rrrle 9 (21 & 9(2A) ot the Senice Tar Rules, 1994 and
shall be accompanied br a r op.r o[ orrler of Commissioner Centra] Excise or Commissioner,
Cenlral Excise {Appeals} {onr. oIrrhich sha]l be a cerrilied copr') and c6p.r o[ the order passed
by the Commissioner authorizing the Assistant Commissirjner or De]ruty Commissioner of
Central Excise/ Service Tax to l-ile the appeal before the Appcllate Tribuiral.

(ii) fiar ra, idrq r.crd el6 \rd Q-dr6{;r$ffq Hfi}6{ur (tr}c) * cR $frt t a'ra-e fr &;fiq
r..+raira nfuF'cq 19d4 6r qrtr 35(rs fi ra?td, * fi fi".iiq 3rftIkq-ff, 1994 ff rrqr s3 +.

3rdrid t-drs{ +t ff ar{ 6I T$ t, Ts Jne?r + cfr Jfi-fi-q crfu-+-rur fr 3{fii{ 6{d {rsrrr j;qq
aF6/tqr 6{ arJr + 10 cFeld (r0%), ild am uE qai-ar ffia H. qI ilqtdr. rq t-*a ;a-aiar

fi-drfta B. 6r {drdrd l+-qr dra. derd B is trr{r + -fud .rq| l+ sri ar# 3lqm=d Iq {rfti a-s

fl15 5qq t cvfu+ a fr1

A;;.dfq J?qrd et"6 (rd tdffi{ + rd?ta "qr4 fu-a- ,rrr ?tEF,, fr F6 en6-6 t
(i) qRr t1 * t +frJra r4irr
(ii) ffie ilTr €r fr 4$ 4il?r {rtrr
(iii) Smfu rqr F-++afr t ft+q o + 3flrfd -q r6--q
- derd 46 fu as qRr t crd?nd ffiq (S. 2) 3rFlG-{rff 2014 +.3{r{s{ n qd.fufr }ffiq
fiffi * s+ar fd-qrrntrd'Ferrrd 3rfr trd 3{fiil *} er-a1 a& Mu

For- an.appeal t-o be filecl belore the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Senice lax under Section 83 ofthe Finance Act, l9q4:
an appeal againsl- lhrs order sltall lie bcfore thc Tribunal on payment of lOoo of the dul\
demanded \1here_dut) or dut\ and penalt are in dispure. or penalt\, nhere penalll alone is ih

3,."J#::, 
provrded lhe amouni ol pre dcposil parable uould be subject to a ceilirig ol Rs. 10

Under Central Excisc and Service Tax, "l)utr, Demanded, shall include :(i) amount determined under Sectiorr 1 1 
"D;

(itl amount oi erroneous Cenvat Credit taken;
(iii) amount pavable uncler Rule 6 of the Cenr.at Credit Rules

, -.provided [urlher rl)ar rhr'_provisrons or rhis secrron shalr not appl\. to rhe sta\

i,l|[ifir'fiLil,: ifR:?]"r5ii:,"* 
rtt'rore anr appellate authoritr prior ro the conimencement rjf
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rcl mcr v{rF'R at q-atwq rrira :

Revision aooliSation to Government of India:
s€ rrre?i6'-,i;ffiffir i#fajA-o aTe-d A. i,frq :.qra effi 3rfufr{n, t,rq+ ffr trRI

isee h qqa "q{d6 + 3fi"rd 3ftfi sftd, errd w6R, ErdfrH!] Jad-d asr+. faaa +*mq. {rfid
fdsrTrr, at?fr qft-d:frfrd frq sffim, q-€E Htri, a$ ffit-r ttoor, +) B-qr arar urfrar 7

A revision aoolication lics to the L rrder Secretan. to lhe G,rvernment of lndia. Revision
ADDlication Uhit. Minrstn oI Financn. Deparlmenl ol Rerenue, {th Floor, Jeevan l)eep
Blildins. Parliament Strcet. Neu Dellri ll000l. under Sccrion 35EE ol the CEA 1944 ih
iesbict?f tfrc lollorrirrg case, grrverncd bv [irsl proviso lo sulr-section (l)ofSeclion 358 ibid:

,. {fa Hrfr + A;fr r*-sra t Fr}rE d. .,16r ilfisra Bfr qre 6) B;fr 6r-{ud t s{sR 4rd * qr[rrrFT
l'l t'atna qT ffi fr;q 6rru.ri qr fu dd'c-+ arsr ar6 s {€t srsrr rrd qr.rrrrd * alva. qr Gffi

,tst{aI.6t qr rsqurta-ra t fiat'{a. Ch-+r+rrtirr qr ffisrsrTFfrffrd il ++-sra

fi 4rfiil frr/
ln case ofanr loss o[suods. rtherc tltc luss ot, urs in lriinstl irom a laclorr lo a rrarthouse or
to anotLrer fdclon or Tronr orrc ,,r,arr.hrruse ro ,rnolher durirrg llre course of procrsstng of the
goods in a u,arehousc or in storage l'hether in a factor\ or inh rrarehouse

(ii) eTna t sr6{ Gffi {r.q qr Et, 6} Ftrqia ry $ ara *. hB.qiul fr r 
^q-f,d 

r.t srd q{ c{t ert

i;ffq joqrE rliq 6 qe (ftde) t nrqd fr. fr a+rra * Eret ffi {r.( dT c}{ si fud 61 4S tl
t'
In case of rebate ofdutv o[ cxcis( or Roorls exported to anv countn-or territon outside India
of on exiisable materidl uqed. in the"manufacture of the'goods r.r'hich are eiported to an1'
countn- or territon- outside India.

(rii) qft r.src ela6 6r ellinfr fur, fd-dr sTrlf, + qrt{, iwa m aiara +i qra ffia F*-qprqr tt /
ln case of g"oods exp"orted outside ln(lia e.,po.t to Nepal or bhrt^r, without pat,ment of dritv.

(iv) {Af?-qd rcqr< + r.crfl sI.6 fi +Ilrara + Rr' d 5qe i,Ac fs sfrG-+q rd f,s+ E@-d
#atnA + ddd Fr;zr fi 4€ B rth t*t snaer d :n+ra lrm-al + raqr B;a nfuF-+e 1a 21.

le98 Er t]Rr 109 + (ERr F{d Sl a€ ar{is yrqr $.q,qrfafu tr{ sl qrd S qrfi-a Br ar trl
Credil of anr dutr allorred to bc urilizetl torvarrls palment ol excise dut\ on final products
under the oiovisions of tlris A, I rrr lhe Rules mi,de there trrrder such order is oassed br the
Commjssioher lAppeals) on or a[ler. the rlate appointcd under Sec. I09 of the Finance (No.2)
Act. 1998.

(v) 3cn-fld fla-{d fiI a} cfrqi cr{ Esqr EA 8 d, d ft ffiq rcqr{d af6 (}frfl A-{qrrff,
2001, + B-+a s * 3idt'rd fiBfrrd t, fs :nllr * rtslr * s qr6 + fud fr ilfr atfu' I

3c-tt+*d 3at-(d t srq {o rnlsr E 3rfi-fr srilr ft at qFqi scra;T 6r qrfr ErBqr {R fr adq
r.vn qa^ nfuG-+a- 104.4 t trl{r 35-EE e rfa Ftfft-a rJtr fr 3rdTq?t t $rq t d"{ q{
TR 6 # cfr {irrfr ffr srfr Erftvr
The above apoltcalion shall lrc mad, in duolicate in Fornr No. EA 8 as soecified under Rule.9
o[ Cenlral Eicise lApncalsl Rules, 20ol rr'ithin .t nronlhs flrom thc dat'e (,n \\ hich the order
soughl ro be appcalid apainsl rs ( onlmur)icaled anrl shall lre ;rccomnanied b\ t\\o cooics each
of lhe OIO 6pfl Q;dr^r-lii-Appe;rl. lr shoLrld also he accrrmDarried bi a conr: o[ TR 5 Challan
evidencing pa\ment ol prcsiiibcd fec;rs proscribcd urrder Scction J5 EE oI-CEA. 1944, under
Major Head of Account.

(',i) 
:aIG:"r rrind * srer fra-fiBa FrtfRa l;a fi 3rdrs?t 6r srfr arft(' r

il6r Tid-td 154 e?F 6rc sq{ qr rs$ mff fr d sqn 2ool 6t slrrdrd B.-qI frE Jt{ qfa Trilrd
15r (rs 61-s 5q-] S;qrfl d d Fq] IU00 -/ sT,rirrd fu-qr dfr t

The revision applicalion shall bl accompanied 1lr rr fee ol Rs. 200/ \\here the amount
involved in Rupees One Lac or lcss rrnd Rs. 10007- nhere lhe amounr involved is more thhn
Ru pees One Lat.

lDl qfr ts ]naer ii 6$ {d :+rdqft +r r+rdrr fr d rct6 {d j,.rB?r * fil(, sm 6r sraata, 3qfrd
a?T t l+.qr Jrdr qrffni g€ f,el A aH f('st SI Rur.iA 614 fr il{* #frq aerf[€?rft 3rmiha
rqft-+rur +i rro gfio qI +ifi-q €{mri 6i r.+ :n}qa friqr ardr t t / t" case, if the order
covers variotrs numbers of order- in Orisrnal. [e,. for eaclr O.l.O. should bc naid in rhe
qforesaid manner, not uitlrslandrne thc [ac'l thal the one appeal ro tlre Appellant Tr]bunal oi
the one appll(atronlo the Cenlral Co\.|. As lhe case ma| he. is l'illerl to a\oid scripro:.ia r|ork if
excising RS. I lakh fee of Rs. l0O/ lur r-at h.

(E) qqrmrtfua -qrqf q ?T6 yfuG'+c 1975. t rrasfr r * ]Glgrl Td Jnarr (rE {rrra 3n&r fr
qft qi frtrtft-d 6.50 dri frr ;qlzndq ?'"+ frEic"d;n E)aT ErGlt / ^

Onq copr of applicatiort ur O.l.O. ad the case mar be, ancl the order of the ad;udicatins
autllonti s_f all.liear^arourt lee stamp of Rs. 6.50 aS prescribed under Schedule I iir terms oT
lhe Couit Fee Act.1q75. as amenelcd.

(F) fi+r t1a. *;frq riqrd efa (rd i-dFF{ }q-frq -_qrilft}-flq (6rS iafu) li;l{ffr{&, 1982 n dFld
t.E :r;t FdRrd Fra-d 4l flFrfaa 6.fr drd M fi:jh ai r-qrn jTr+ft'a B-aT mar tr I
Attention i! also invitqd to the rulcs co\'errng tlrese ancl other related matters contained in the
Customs, Excise and Ser-r ice Appellate Tribriiral (Iirocedure) Rules, 1982.

(c) r;q $ffiq qrffi 6i gfrfr ilfud f{i t €"ifud aqrq+, Brerf, $r{ il&-frf,q crdrnd} fr faq,
3rfr'frrQtr furT?R-q ddtctgd ',r,rr.u,.c1.rec.go,,,. in 6l tg sfe t | /
For the elaborale. detiriled and latcst prorisrons relaling to filing of appeal to the higher
appellate aulhoril\, the appellarrt rnar reler lo the Departm"ental ue6siterr\iu clr.,.g.,r.'n



$>v2/62/svR/2077

:: ORDER-IN-APPEAL ::

M/s. Mepro Pharmaceuticals pvt. Ltd. Unit-ll, e. Road, phase_lv, GODC,

wadhwan city - surendranagar 363035 (hereinafter referred to as Appellant) has filed

present appeal against the refund order no. 461tRt2016-17 dated 10.01.2017 (herein

afler referred to as "impugned orde/') passed by the Assistant commissioner, central
Excise Division, surendranagar (herein after referred as 

,,adjudicating 
authority,,).

2. Briefly stated facts of the case are that appellant is engaged in manufacturing of
medicament covered under MRp base assessment and accordingly they are crearing

their goods after availing admissible abatement of 35o/o as provided under relevant

notification No.49-2008CE(NT) dated z4.o2.2oog as amended. The Noticee by mistake

have cleared their goods covered under central Excise lnvoice No.0240t2016.17 dated

1'f .08.20'16 &0250116.17 dated '18.08.20i6 after deduction of 30% abatement on the

MRP value instead of 35% abatement admissible under the said notification. As such
they have paid the excess amount of central excise duty total amounting to Rs. g5,266/_

(Rs. 51,066/- covered under central excise invoice No. 0240/16.17 dated 11.08.2016 &
Rs. 34,200/- covered under centrar excise invoice No. 0250/16.,17 dated 1g.0g.20.r6) for
the goods cleared there under. Accordingly they have filed the refund claim of duty paid
in excess total amounting to Rs. g5,266/- along with the copy of relevant documents.

3. The refund craim of Rs. g5,266r was rejected by the adjudicating authority on the
ground of unjust enrichment in terms of section .l 

1B readwith section i2B of cEA 1944.
Being aggrieved with the impugned order, the appeilant fired the present appear on the
ground that the question of unjust enrichment will not arise in this case as they have
already issued credit note no. cN/ll/16-17/004 dated 2g.og.2o.l6 for Rs.51,066/_ and
cN/lu16-17l005 dated 28.09.20'16 for Rs. 34,200/- to their customer M/s ABBorr
INDIA LTD., AHMEDABAD/|NDORE. Further the Decraration from Abbot rndia Limited
certifying that they have not passed on the any incidence of such excess payment of
excise duty to its customer.

4. The personal hearing in the matter was held on 31.01.201g. shri Mehur jivani
(charted Accountant) and shri Nilesh chauhan, central Excise in-charge, authorized

representatives appeared on behalf of the appellant and reiterated the grounds of
appeal and submitted that they have not collected differential duty from the M/s Abbott
lndia Ltd. They also stated that M/s Abboft lndia Ltd have given the declaration that they
had not passed on the burden of differentiar excise duty to their consumers. rn support
of the same, they arso produced copies of payee's advice of standard charted bank of
M/s Abbott lndia Ltd and their (appeilant's) Bank statement issued by the Bank of rndia,
copy of ledger, where in the amount has shown under the Head Excise receivabre
account for that they have given Journar Entry voucher and copy of certificate dated
03.01.2017 issued by the charted Accountant certifying that M/s Mepro

,/
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Pharmaceuticals Pvt. Ltd. have paid the duty from their own pockets. ln their support

they also cited various judgments.

5. I have gone through the facts of the case, the appeal memorandum, impugned

order and submission made during the personal hearing.

6. I find that in case of instant appeal, the impugned order was received by the

appellant on 23.01 .2017 and date of filing of appeal is 15.03.2017. Hence, the appeal

have been filed within the stipulated time period and there is no delay in filing the

appeal. The condition of pre-deposit also stand fulfilled.

7. I find that limited issue to be decided is whether the impugned order rejecting the

refund on the ground of unjust enrichment in terms of Section '11B read with Section

'l28 of CEA 1 944 was proper or othenrvise?

8. The adjudicating authority at para 26 of the impugned order has held that the

invoices were issued on 11.08.2016 and 18.08.2016 whereas the credit note was

issued on 29.09.2016 and there is delay of I lz month in issuance of the credit note

from the date of invoice. Therefore there is no alternative to presume that for such a

long period the duty incidence has been passed on even to the first buyer or to the

subsequent buyers. I find that such observation made by the adjudicating authority is

without any legal backing and not supported by any documentary evidence and is

purely based on presumption. There is no provision in the Central Excise Act, 1944

which provides that if there is a delay then it can be presumed that the duty incidence

has been passed on to the buyer.

9. Further, the adjudicating authority has held that credit notes are not sufficient to

prove that the duty burden has not been passed on to the buyers. Also the appellant

has not brought on any record and material to show and prove that the buyer to whom

the incidence of duty was passed on by the appellant have not further passed it on to

his buyers and any other person. The adjudicating authority placed reliance of circular

no.3'17133197-CX dated 18.06.1997 which relevant Para's are reproduced below:

The CEGAT (Eastem Zonal Bench) in the case of lndo Flogates Ltd. v. CCE, Bhubaneswar 1gg7
(20) RLT 443 (OEGAT-EZB) has decided the issue of unjust enichment under section llBhotding
that if credit notes have been issued, refund is admissibte. This decision is given by single Membir
Bench.

2.0 However, the CEGAT (South Zonal Bench) consisting of two Members in the case of
ccE,Madras v. Addition & co., Madras 1997 (20) RLT 479 has held that refund is not admissible if
credit notes have been issued as.. passlng on duty at time of clearance and not post
clearancetransactions by ,'ssre of credit notes is retevant under section 118 of the central Eicise
Act.

3.0 As the decision of South Zonal Bench is of two Members Bench, it would prevail over
the decision of Eastern Zonal Bench is which ol Single Member Bench. The jirisdictional
Commissioner hf !ee!1 requested to consider filling Reference Applicatioi against the
order in case of CCE v. lndo Flogates Ltd.

The said circular was issued by placing Reliance on the judgement of ccE
Madras Vs M/s Addison and company report in 1997 (2ol RLT 479. The said

judgement of the tribunal was overruled by the l\Iadras High court reported in 2001
I
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(129) E.L.f. 4a (Mad.) against which appeal was filed by the department in Supreme

Court which has been decided vide judgement report in 2016 (339) E.L.T 177(SC).The

Hon'ble Supreme Court in the above mentioned case has held in para 35 that where

there is no dispute than the duty claimed as refund has not passed on to any other

person by the buyer than the refund of such excise duty paid which is recovered from

buyer by way of credit note shall be allowed. The relevant para is reproduced below:

35. The respondenf-Assessee is a 100 per cent Expott Oriented tJnit (EOU)
manufacturing cotton yarn. The respondent filed an application for refund of an amount of
Rs. 2,00,827/- on 14-8-2002 on the ground that it had pald excess excise duty at the rate
of 18.11 per cent instead of 9.20 per cent. The Assessee initiallv passed the dutv
incidence to ifs cusfomers, Later the Assessee return ed the excess dutv amount to

2-8-2002. The refund claim was rejected by the Deputy Commissioner of Centrat Excise,
Kolhapur Division vide an order dated 24-9-2002 on the ground that the Assessee d/d nol
submit either the credit notes or the chaiered Accountant's certificate at the time of filing
the refund application. Not satlsfled with the genuineness of fhe documents the Depuiy
commissioner rejected the refund claim. The commissioner (Appeals), central Excise,
Pune-allowed the appeal filed by the Assessee by taking note of the ceftificate issued by
the chartered Accountant and the credit notes dated 29-7-2002. The Appe ate Authoniy
accepted fhe Assessee's contentions and held that there was no reason to doubt the
genuineness of the documents produced. The Appellate Authority altowed the appeal of
the Assessee and the said order was confhmed by the Customs, Excise and Service Tax
Appellate Tribunal vide judgment and order dated 6-10-200s. The said order of centrat
Excise and Sevice Tax Appellate Tribunal was furiher confirmed by the High Court of
Judicature at Bombay in Cusfoms Excise Appeal No. 1OO of 2OOg tiied by the Revenue.
The Revenue has filed the above civil Appeal cha enging the validity of ihe judgment of
the High Couft in Central Excise Appeat No. 100 of 2008.

its buvers which was evidenced by a ceftificate issued by the Chaftered Accountant on

36. Except for a factual dispute about the genuineness of the ceftificate issued by the
Chaftered Accountant and the credit notes raised by fhe Assessee reqardinq the
return of the excess dutv Daid bv the Assessee. there ,s no disoute in this case of
the dutv beino passed on to anv other n bv the buver. As it is clear that theperso
Assessee has borne the burden ofdutv, it cannot be said that it is not entitled for
the refu d of the excess dutv Daid. ln view of the facts of this case being different from
Civil Appeal No. 7906 of 2002, the appeat preferred by the Revenue is dlsml.ssed

'10. ln light of above, I hold that as per the ratio of the said judgement the appellant is

eligible for the refund claim on the basis of certificate issued by the Charted Accountant

and Credlt Notes. Slnce original Charted Accountant certificate and other relevant

documentary evidences have been produced by the appellant along with the original

refund application filed with adjudicating authority. Therefore, I remand back the case to

the adjudicating authority to decide the refund after verification of genuineness of

certificate issued by the Charted Accountant along with financial documents maintained

by the appellant. Accordingly, I allow the appeal filed by the appellant by way of

remand.

11 The above appeal filed by the appellant is disposed off in above terms

\6

I
(P. A. Vasave)

Commissioner (Appeals)/

Commissioner
CGST & Central Excise,

Kutch (Gandhidham)

,
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