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Date of Order: 00032018 Bkt G Bt 15.03.2018

Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance o Boards Notfication No 26201 7-C.Ex,[NT) dated 17.10.217 raad
with Board’s Order No. 05/ 2017-5T dated 16.11.2017, Dr. Balbir Singh. Additional irector
General of Taxpayer Services, Ahmeduabad Zonal Unit, Ahmedabad has been appointed au
Appellate Authority for the purpose of passing orders in respect of appeals filed under
sSection 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1904,

HI HFA! WUH HRFA ITEE FEAE S, ST 30 E fa, A | SR
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Arising out of above mentioned O jssued by -"'||::|-:|iI:i|:1:'|.1|_.'._|:.||;r|l_."[.:Ii.‘.FIIJle. S Avesistand
Commissioner, Central Excise | Servicr Tax, Rajkot | Jamnagar | Gandhidham

Ffrewal & SIETA &7 AT TE UAT ) Name & Address of the Appellants & Fespondent

M/s Beyond Fabchem, Plot No. 126/1 GIDC Chitra, Bhavnagar,,
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Any person agerieved by this Order-in-Appeal muy file an appeal to the Appropriale aithority
in the followins way

A6 el 3e0g fed vd dart il saafteee & ofy e, a0 e aew
HOfrEs 1944 #7 oW 35k & e ve  faew FOROA, 1994 1 U BE & aa
fewratas e & oan asd & o)

Appeal to Customs, Excise & Serviee Tax Appellute Tribunal under Section 358 of CEA, 1444
[ Under Section 86 of the Finunce Act, 1994 an appeal lies to:-

T Aearts @ wedeun @l aEE d uee, e TOEE wes v R gt
FaraTiwT ) fadw s, dve wim A 2, a0 & e, s B, a1 @ S SR )

'”'1:: special beneh of Customs, Excise & Servoe Tax Appellate Tribunal of West Block No, 2.
R.K. Puram, New Delhi in all matters relating to classification and valastion

Iglida oftetsE o) # 93 o sndet & wan 9w el Wiy dtem o A e ol
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1o the West regional beneh of Customs,: Excise & Serviee Tax Appellate Tribunal (CESTAT) at
2™ Floor, Bhaumali Bhawan, Asarwa Ahmedabad-3800 e of Abteals othar e
mentioned in para- Ha) above R 16 in case of appe als ofher than as
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The a I 1o the Appellate Tribunal shall e fled o guadruplicate in form EA-3 [ o«

mmprﬁ‘:? utider HuIEFE of Central EI":::;E('iE: [ Aprpel) FtI.JIrsr.I 20001 lend ﬁhsﬂl hr.mmmﬂﬂnim

AR 5E one which at least should accompamied by & Tee of Kz 1M - Ra. 3000/,

ﬁ?i?l. /- where amount of duty drrqunrl.hmrrrmj!pcnﬂlr\,l'rgﬂﬁm{i ig upto 5 Lac,, 5 Lac 1o

a0 Lac and above 30 Lac respectively an the form of crossed bank draft in favour of Asst,
egistrar of branch of anyv nominated public sector bank of the place where the bench of any

nommtuated publc sector bank of the |[1IHI:'t' where the bench of thr‘THhunn! is -situared

W

Application made for grant of stay shall e aceompartied by o lee of By 500/ -
SO FOTETOSTO & WA W, Med STHIATA, 1904 8 4 86(1) & N s

i

[he ﬂ[lrr% uneler sub section (1) of Section 86 of the Finance Act, 1904, 'rlg the A Ih-ﬂr
Tribuna all e filed ‘{I'I quadruplicate in Form 5.T 5 as presc iile 911 of the
Service Tax Rules, 1904, and Shall be accompanied v a copy of the order appealed against
[ﬂﬂf of which shall be certifivd copy) and - should accompanied a fees of ks D00/
‘here the amount of service tax & interest demanded & penalty levied of Bs, 5 Lakhs or less,
ﬁ:‘:tﬂ]ﬂj where the amount of service tax & |r:1c-n:31 d:mm‘ir!ui & penalty levied is more
than five lakhs but not exceeding Bs, Fifty Lakhs, Rs- 10,000/ where the amount of service
tax & interest demanded & penally levied 1s more than fiftv Lakhs rupees; in the form of
crossed bank dralt in fvour ol the Assistang Resistrar of the bench of nominaied Puhgu:
Sector Bank of 1? place where the bench of Tobunal is situsted. | Application made for
prant of stav shall be accompanied by o fee of Bs 5040 -,
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The appeal under sub section (2] and |2A) of the section 86 the Finunce Act 1994, shall be
filed in For ST.7 as prescrbed under Rule 9 (2] & 9(2A] of the Service Tax Rules, 1994 aned
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner
Central Excise [Appeals) jone of which shall be o certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax o file the appeal before the Appellate Teburmal,
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For an appeal to be filed before the CESTAT, under Section 35F aof the Centril Excise Art,
1944 which 15 also munde arglapln.:r:l.l.ﬂ: to Serviee Tax under Section B3 of the Finance Act, 1994,
an appeal aganst this order shall fie before the Tribunal on pavment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or peoalty, where penialty alone is in
glﬂpull_-. provided the amount of pre-deposit pavable woull be subject 1o & ceiling of Rs. 10
TOres,

Under Central Excise and Service Tax, *Duty Demanded” shall inelude -

(1) amount determined under Section 11 1;

!:!i; amount of erroncoys Cepvat Crecit takers:

1] amcunt pivable under Rule 6 of the Cenvint Credit Rubes

provided further that the provisions of this Section shall not upply to the stay

application and El:l i chttnq before uny appellate autharity prior to the commencement of
the Finance [Mo. 2§ Act, 2014
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A revision application lies to the Under Secretary, to the Governmeni of India, Revision
Application  Unit, Ministrv of Finance. Department of renue, d4th Floor, gqﬁ'un TR
Huﬁdmg. rligment Street, New Delhi-11 1, under Section 35EE of the CEA 1944 1n
respect of the followimg case, governed by first proviso o sub-section (1) of Section-35H 1lad.
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In case of any loss of & where the loss Geeurs in lri-m-.it frivm a factory (o a warehbuse or
to apother factory or from one warchouse to another dunng the course of processing of the

goods in a warehouse or in storage whether in o factory or 1 a werehouse

() wE & aEy Rl e oW 89 W R s i oae & e & Fed AE@ T Wi ME
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IJ} case of rehate of dury of excise on poods exported o any country or terrtory outside India
ol on excisable material used in the manufacture of the goods which are exported to anv
country or territor outsile Endia.

liii] Al 37O o6 & Hw B [ s & Sy, Awa @ W AT =T e o b
In case of goods exported outside India export to Nepal or Bhotan, without payment of duty.

liv) FEWTT 302 & IS AE K ST & v & s 8w oW ARRTR o amdk Rfae
Gt & apc e & oad o oty O e (e & e R amee @ 2),
1998 &7 4T 109 & A fFaa & afw s gEartait or ar @ & oty e o By

Er{adit ol any duty allowed 1o be uhlized towards payvment of excise duty on final (T £
under the provisions of this Act or the Rules made there un gggmh order 15 Emm w the
EEF‘HE-HBW"H (Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
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The revision application shall be accompanied by a fee of Rs. 200/ - where the amount
H.Il-:lm:‘idt_m H[imﬁ One Lac or less and Hs, 1000/ where the amount III|.|11.-'v|:+ 1.':'1':'[ i!lahrnnrﬁ thl'll-ll'l
¢ Lac.
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Attention is also invited to the rules covernng these and other related matters o i i
Cusfoms, %}['E'EEE arul Service Appellate Trilwinal IFrocedure) Rules, (082, UG e

(G} Wﬂmmﬂmﬂamﬁmﬁﬁm.hﬁammmt
sreframeft fawmefra dsase wwn chec gov in 1 25 @Fa £ | HIN;

For the elaborate, detailed pnd latest provisions relating o fling of i ighe
appellate aotharity, the ilnpl'.l'rﬂ'nl A r:-h-r to the I'eramnﬁrnlﬂl mﬁqil_r ﬂﬁﬁ' ‘.':Ji‘pﬂ?r nl_'luglur

In-Appeal, It should also be accompanied by a ::HF{:EE\'J'JIE@'HE}IRI n
¥ . under



Y3171 BYR/ 2017

ORDER-IN-AFPEAL

M /< Beyond Fabchem, Plot No.o 176/1, GIDC, Chitra, Bhavnagar - 364 0 | herainafter
referred to as “the appellant” | registered with Central Excice department holding registration
Cortificate Mo, AADFROGOOKEMOD] and engaged in manufacturing of Rubberized Textile
Fabrics, other than those of Heading 5902 Adhesive Tape of a width not exceeding 2000 under
CETSH 99061000 of the First Schedule of Central Excive Taoff Act, 198% has Hiled appeal against
IO Ne. R373/Relund/16-17 dated 28032017 (theremaiter referred Lo as the impugned
prder”) passed by the Assistanl Commissioner, Central Excise, Gty Dhasion, Bhavnagar |
herginalter referred to as " the adjudicating authority”)

Z, Briefly stated, the facts are that the appellant as a part of thair business activity has
manufactured the excisable goods “Rubberized Testle fabrcs” classfied under CETSH
SO061000 and cleared the goods on payment of central excise duty @ 2% by availing benefit of
Motification No 01/2011 (CEJ dated 01 03 2011 as amended The appellant had liled a refund
claim of 8s 16,67.666/- on 20,12 2016 on the ground that the appellant had made a remark as
they were claiming change in classification hence duty pand Hs 16,67 666/ under protest in
respect of goods falling under CETSH No S9061000 in the remarks column of relevant ER-|
returns and accordingly they had filed the retund claim Accordmgly, a show cause notice No
v/ 18 22 /Refund-Beyond/16-17 dated 23.01.2017 tor the peried from lune 2015 to November
2016 was issued by the Assstant Commissioner. Central Excise, City Division, Bhaviagar (o
the appellant proposing rejection of refund claim of Rs 1667668/ lor dearance ol thew
dutiable goods falling under CETA 59061000 The show cause natice way adjidieated vide the
impuggned order, wherein the adjudicating authonty rejected the relund clasm amounting Ks,
16,67.666/ under Section 118 of the Central Excise Act, 1944 '

3 Feeling aggricved, the appellant had filed the appeale on the following grounds

» that the observation of the adjdicatng authority that one show cause notce
demanding duty on account of change in classificabion is pending has no connection and
it not the basis for denial of refund claim or for not modifying the classification on the
basis of evidence produced in the form of Charter Engineer’s Certficate as alse the
releyant pudicial pronouncement,

s 1hat the adjudicating authority has also erred n contimimg the demand on the grounds
that the applicant himsall has chwmed classilication under 5H. Mo, 59061000 I i
settlad law that there is no estoppel against change in classification and hence the ordpy
passed an this grownd is also lable (o be el asde

o that the adpdicating authority has also erved o oregecting classification poder S H No
SU00099 though 1t 5 accepted By lim that the appellant is oot engaged in
manufacturing of Rubberised Textile Fabrcs Once it s accepted that the applicant is not
manufacturing Rubberised Testile Fabrcs the classification under S H No. 59070099
aught to have been accepted and refund as claimed was ought to have been sanctioned

* that the adjudicating authority has erred i rejecting the refund claim of Rs. 16,67, 6606/
and passed the impugned order vathoul appreciating the evidences produced s bad in
law and is liable to be rejected;

d Personal hearing was held an 1902 2018 Sho Paresh Sheth, Advocate appeared on
behall of the appellant and reiterated the submossions made m the respechive appenl
memorandums
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5 the appeal was filed before the Commissioner |Appeals), Rajkot. The pndersigned has
been nominated as Commissioner [Appeals) / Appellate Authorly ay regards to the case ol
appellamt vide Board's Circular No. 208/6/2017 Service Tax dated 17 102017 and Board's
Order Mo, 05/2017-Service Tax dated 16 112017 issued by the Under Secretary [Service Tax),

G.0., MO F, Deptt of Revenue, CBEL, Service Tax Wing

B | have carefully gone through the facts of case, the grounds mentigned in the appeal
and the submissions made by the appellant. The issue to be decided in the appeal (s whether
the appellants claim for refund was rightly rejected by the adjudicating authority vide
under Section 118 of the Central Excise Act, 1944,

r The adjudicating authority in his fingling has observed that the appellant had paid duty
under protest without producing arny dogumentary owidences technically f legally supportling
their claim for change in classification of the goods being manofactured and cleared by them
sinte 50 many years. Further, the adjudicating authority keld that the appellant had them solves
classified their product being manufactured by them i CETSH No S0R100 i thelr applicaton
for obtaming central excise regisirahion and paid duty accordingly, i the appellant were
aggrieved with the present classification of the goods then they would have tlassilied theit
product as per thetr claim in their application for abtainimng central excise registeation tnstead of
giving separate letter for classifying thew product differently and paying duty under protest

B Here | find that appellant has a dispute regarding the classification of the goods
manufactured by them and accordingly had made a remark as they are claiming change in
rlassification hence the duty paid was under protest in the remarks eolumn of relevant ER-1
returns. | find that the appeliant had submitted the copy of certificate fssued by Government
agproved Chartered Engineer, M /s Baulti Engineers dated 12 0320 15 wheren it & certified thal
the product under consideration s 100% clath based whereas the BOPP Tap (Adhesive Tap] i
100% ROPP Material Tap. Further the certificate also shows that the basic raw miaterial as well
as chemicals used are also different and are nol similar 1o each other and the product being
manulactured by the appeliant cannot be compared with the Adbesive Tap Further other
documentary evidences have been provided from the appellants i@ and Fyaluaton Repoart
dated 25.12.2014 of indan Rubber Manufacturers Heseanch Assotiation NRMEA) and copes of
dealers dating that the product under consideration 1% being used by Textile Processing units
for printing of sarees or dresses and the said waterproof cloth tape are affixed on border of
screens laid on the printable tables, to avold leakage of printing ink and further cerrhified that
<uch waterprool tape are not being marketed or are not capable of being marketed as packing

material or cannot be marketed in heu of adhesive Lape

H | place reliance on the decision in the case of Union of India V5. Garware Nylons Ltd,
| 1996 (B7)ELT 12(5C)

* Closwfication al goods. Burden of proal on the foxing authoritivs to show thot a
porticutar it 15 foxabie in the monner claimed Dy them = merne assertian i of no ovael = Taxing
authority to lay evidence especiolly when the cloim af the gsseisee supportad by trode inguires
and affidavits af the persons denling the subject goads

o 1 find certificates issued by the Chartered Engmes and others, at this point has to be
taken into consideration when the clacsilication has 1o be decided Here, | hold that the product
under consideration s of a kind sultable for industrial use and can be defmed as a “Textile
Article”™ because this Is used only in printing process and it is 100% cloth based as certilied by
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the Chartered Engineer’s certificate dated 1203 2015 Accordingly, | hold that the product
under consideration is 1o be classified under CETH 53070084 as claimed by the appellant and
the appellant is eligible for the retund cham of Bs 1667666/ clvmed tor the period from June
2015 to November 2016

10 In view of above, the impugned order dated 2803 2017 is sel aside and appeal is

allowed accordingly,

11 The appeal filed by the appellant stand disposed of in above terms
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