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3ifu 
"F{dT 

riuqr es,/lo r re-t.J.g. ((rd.A.) ft4i6 1rr.qo.q.9re & grtr ce dig iifrT yrisr g.

o9/?o!re-s$.ff. ftarq; rq.rr.rorrr *' rwgr"r *, !i ilfrO-{ R-0, srqr F6Gt?r6 6tq1?n d-dr(,

3Gqdrdr{ a}ilcr qG-i d Bra srftfi{q ?sq8 fi[ qr{Le, i;fi-q r.qr{ ef6 3rEfiq-4 rquu Er i]Rr

re t 3idJrd nJ fi 4-t sffi t s-Tet fr' :nler crfrd +ri * rieq t 3rfi-d erffi t w fr
fr-qrd Gim aqT t

q

]r

(A)

In pursuance to Board's Notification No. 26 /,2O17 -C.Ex.(NT) dared 17.10.217 read
with Board's order No. 05 / 201 7-sr dated 1 6. I 1 .2o17 , Dt - Balbir Singh. Additional I)irector
General of raxpayer Services, Ahmedabad zonal unjt, Ahmeriabad has been appointed as
Appellate Authorit] for the pllrpose ol passing orulers in respect of appeals 

-dlecl 
under

Section 35 of Central Excise Act, 1944 ancl Section 85 of the Finance act. iSS+.

ISJE'rdiqTffi sqr.{f,d/ $6rffi }rqqd. *ffiq r?q6 erffi/ e*dFF{, $;+te r srq+ar1
/ rritfrtrrqt roni sqrfafua afr"qo :ntw t sfta: I
Arising oui of abo'e mentioned olo "issued br, Additional /Joint/ DeputJ,,'Assistant
Commissioner, Central Excisc / Service Tax, Ra;kot i jamnagar / Gandhidham' :

JT+ilfiat & cm 6I arll \rd q?tl 
/ Name & Address of the Appellants & Respondent :-

M/s Beyond Fabchem, Plot No. l26t f GIDC Chitra,Bhavuagar,,

(i)

{q $Ter(3rq-fl t eqEd 615 ilFd ffifua dfr* fr rcr+d crfu+r{i / rrfuoror 6 qqqi
gfia ar+r * s+-ar tt/
Ant nerson assrteverl l)\ rhis Order in-Appeal may file an appeal to the appropriate authorit\in the follou ifif u ar.

$ET et6 ,*ffiq 3icrq e16 ud
3{Ef}+q .1944 fr trnr":sl *'
ffifua srr6 6r dr r+-& t u

t-qt6a 3{ffiq ;qrq,ft}-m-{ET t yfr 3{fr-il, ffiq 3dr{ qt6
iaata va Eca grfufr{q, tgg+ 6r ero 86 * 3ii+atd

Appeal to^custorrs, Excise & Serv'icc JT4ppellate 'l'ribunal under Section 358 of cEA, 1944
/ Under Section 86 of the Financc Act, 1994 an appcal lies to:-

*ft-y F"I"I € srqRra q.rt T,-d fi* er_,, idq rrqrca e1a (4 t4r.-6{ }rft.&.
-qrrfiIr]zF{rr +l RtE ql-d il€c .di-6 ,{ 2 lrR * "Ta. -$ EFfr 6l St'ann qrB(, rt
Th,e special b-ench of crrstoms. Fixcise & Sen,ice ta-r Appellate Tribunat or welt Biock No. z,R.K. Puram, Nelr, Delhi in all malters relating to t.lassification and valuation.

3qt4-d cfude l{at d ara 51ffi d. rrcrrar *s €:fi 3{ffi fiar el6, t.ftq :lqE ai6 r.d
sdr6{ 3,rqrdrq -qrqrl,}q{ur ftre}ct #r qfi'iln eHrq frfusr, . qffiq'ad rcqrdr c.ddt 3rsrdr
}l64{rdrd- Jroo?e +} & drfr ilfrq tt

To lhe Wesl recional hen.h nI Custorns. Excisc & Servicc Tnx Appellare Tribunal {CESTAT) ar.2, Floor. Bhalmati Rharr',n A.iiiii;-\F;;A;b;J-'.iaiidri, in i{se;i ap#;i;;ii;;"i[;" o"mentioned in para 1{al aLolc

::3iIIgFd (3r!tR') 61 6,rqtfrq, ir*q q q?i t-dr aT 3tt{ 3-flrq lra.::
O/O THE CoMIlIISSIONER (APPEALS), CENTRAL (;ST & EXCISE,

. qffiq E-dT, * (r{I a ffia / 2"'r Floor. (iST lrhar,an.

ts 6t* trr {tg, / Race Course Ring Road.

llEr6ta / Ra ikor - J60 00 |

,#fl'o*.TMAHKtr

Tele Fax No. 0281 - ?17795212111112

Email: crrappealsra jkot@gmail.com

(ii)



q

(iii)

(B)

(i)

(ii)

srq-fiq;-qrqrE-6-{uT t rqar Jrfi-d qEffi 6a} t far' +dq liqrd ?16 1:+fi41 f;;ffi, zoot,
* f+cq o * na-nd Aqtftd ftv art tq* pa-s +t qrl qmi fr 4$ BqT arar qrBq I fd-A t
oq d rq r'+ cfr * grq, Jr6r Jasld qr6 ffr aiar ,eqrs ffr afi-Tr 3lk crJlrqr rrzrT gatdr. 5c(, s
ars qr rg$ 6Fr, 5 enrr tcq qr 50 *ro rw dq. 3{erdr 50 Fn@ sc\, $ xfu"6" H d r;rer:
1,000/- 6qt, 5,000/- sqt 3iemr 10,000/- wi ar Fruika d;n 116 6r qfr €ilrq +tt Fqtfre
rfffi +r aF-nra, nsFla ffidrq a.rqrit'6wT 6t snsr fi {flf6 {BFcR b arq it ffi afr

ii,reBn6 s1-{ fi d-6 rqnr artt turB"' *fi gFFc (drr f*-qr drflr uifrr' t stifua gFFc 6r crrr?Il;r,

*+ 6r rs qnor * dar otftq 16r +itifu-d Jfieq ;qrarfu+wT frr qnrsr Rra I r ema'nrfrr
@ lfi',fr) fi fr(' 3rid;d-q-{ fi €Rr 500/- sq(r sr Bifftf, ?rffi ry s-{dr drn t/

The appeal to thr' Appellate Tribunal shall be filed in quadrunlicate in form EA.3 / as
orescribed under RulF 6 o[ Central Excise lADDeall Rules. 2001 and shal] be accomnanied
asainst one shich at least should be actrorhbanied br a lee of Rs. 1.000/- Rs.5000i..
R4. 10.000/- r,r here anrounr of dutt demand/intcresr/Deiraltr /refund is unro 5'Lac..5 Lac to
50 Lac and above 50 Lac rcspcctirelr in the fornr cif crosst'd bank drafl in favour of Asst.
Resistrar of branr-h oI anr nominaled nublic sector bank of the olace shere rhe bench of anr
no rinated public sector'bank of the place \\here the bench'of lhe Tribunal is situated.
Application inade for grant of sta\ slrall be accompanied lrr a fec of Rs. 500/ .

3{qIdI{ arqrlt}6{vr + Irqar 3rqld. fdcd Jrft}ffiqq. I qgl fiI rrRr 86(1 ) fi 3fdfif, S-dr6{
ffi, 1994, * fr'{n 9(1) fi rua GqlR-a qqr s.T.-s i qR cM fr fr ar si,?n a.i r€'h
sier G-s :naqr fi F*cg 3rfrd ff 4S 6i. r{-fi cF iler d c-o{a-d 6i (rdfr t r-o sfr rqrF-a
d-fr ilBq 3ll{ td?t t rq t s}r (rqi cft * snr, a-Or $Erfi{ Sr drrr ,qrs fi airr 3t{ irrnqr
arqr {4idr, 5qq 5 FIR{ qr I{t$ 6q, 5 drSI sqq qT 50 drg 5c( a?5 :IPIdr 50 druI 5c(' t
;rfu+-6 6 *-*rsr: 1,000/- tqd, 5,000/- rq+ 3prdr 10,000/- wt ar Frqifra s-qr lt6 ffr cft
{-rra +tr Fru1ka r1o+ zrr sgrdr;r, [dfud ]qifrq frr cnsr + eAq6'{ft+zrr +
arq d fr.fr st €rd.ffiffi ef{ + d-6 rqro ar{I hErfrd d'6 grqc .drr frqr drar' urnq r s,Ee-d
irtFc *,r srrrdrm, d-+ fi rs ensr * ildr alft1l il6T €-dfud ]rfi-e-q ;qTqrfu-fllT St snsr Rrd B t

rraa :+rdrr (€a ]fi-t{) t Ffi(' 3iri{d-q{ t €Rr 500/- sq(' 6r BqtR-d T6 sfir +.r+ Srn r/

Ih.e appe4l u_nder s_ub seclion (l) of Section 86 t,f rhe I.inance Act. 1994. lo the Aooellate'l nbunel shall be hled in quaQruplicare in Form S.T.5 as prescribed under Rule 9r lI'oiirre
Senicq Tqx 8ules, lo9+. ahd Shall be accon;pnp1s6 bi a-c6pi:ofihF <jraii aijniateb isairiii
(one ol .whlch shall 0e cerlrlred copl) and should be acr.omrjanjed bv a fees of F.s. 1O00/,
uhere the amount ol sentce la-\ & inlcresl demanded & penaltl levied of Rs. 5 Lakhs or les's,
Rs.50p0/- .qhe1e the atnount_.of s3rviqe-ta1 & il)teresl deman'ded &-pe-naliv-leviecl li more
than live lakhs bur nor exceeding_Rs. Fifrl Lakhs, Rs. 10,000/- uhere'rhe ahount oiservlce
tax & interest deryanrlqd & perl5lrr ler jed is more than fitr\ Lakhs rupeei. in ihi ioim oi
crossed bank dralt ln tavoui ol tlie nssistanl Reqistrar of lhe bench of nominated Public
Seclor Bank ol l,he place \\here t,he lrench of T1i!'gnal js situarid. 7 nppfii'iiirin' mabi Toigrant ol sta! shall be a..ompanre(l b\ a fee oiRs.500/ .

fr.a aBfi'+q, 1994 6r rtrr 86 SI :;q-qRr3rt (2) u{ (2A) * 3trrtd -J fi ar$ Jfid, S-drfi.{
fM, 1994, + B-+a 912y t-d 9(2A) * oro G'qifua cqr s.r. 7 d 6r dr €-a.fi qd rs* srq
3iq-4-d, +ffiq rcqra gn r?rdr^ry5 ($frfr), +,-f,rq rccrd eJffi q-d[r qrfrfl :n*r ff cFqy
Tidrfr 6t lraC t r.+- cR c-F,ft-d 

-ti-fr 
ErGr) $k sr+ra (ERT {r6EF6 }rqtki }rft lqrqfld.

ffiq v.qrq ar6r d-dEF{. sl i{ffiq ;qrqrftl'+tq +t 3a+{d e$ 4-d +r frta: re srd 3ir}ai 6r
cF sfi HEr fr €a:a rrff 6tat r ,r

The. appeal under srrb seclion (21 and l2Al of llte secti()n 8u rhe Finance Acr 1994. shall be
llled. rn l-or s'l . / as prescribetl undt.r Rulc 9 (2) & q(2A) of rhe Service Ta:r Rules. 1994 and
shall be_accomPanled. b\ a copr ol order oI Conrmissioner Centra] Excise or Commissioner.,
!:enj1?l qxrise .(Appcats) (one of u hich shall be zr certified cop.v) and cop.r' of the oroer pasilci
b-J the- Commis-sioner authorizing.the Assistant Commissidrier or Deluty Commissi6ner of
Central Excise/ Sen,ice l'a-r to flle the appcal before the Appellate fritruiiii.'

tr* fl6, *ffiq tqrq et6 (rd €-dr4i{ Jiqffi* *fufiET (tF-O * cfi 3rfrt t aTa-& d Ad.
3?Td T6 irfuF-+q 19+4 #r qRr 35(rs * 3{d"ld, d +r ffiq J{fuF-{ff, j994 SI qrT 33 t
,a?td t'd'r6{ +} efr aq ffr 4'$ t, {s 3rear + cfa affiq sTE+ror t. 3lq-d +-{i q;Fr 3iqr
?r6it-dT 6{ qrfl t rohsn (10%). sq qrn ('d,rffrar ffid t, qr rardr, s-q #{c{ satar
fr-drE-d t, z'r errr?na B-qr frK'. qard fu t€ 

',rr, 
t fud sffr B dri a# :rsB-d tq nfti dq

6{ts Fc(r t yfu+ a Sr
*;fiq r.qrd qt6 ('{ tarst * ntrrta "qFT fur' rttr ?16,, fr ft.q srTF--d{ t(i) qr{r 11 S t.fua rer*

(ii) He r4I"6r fr 4g rrua {rrs'I

(iii) ialc;a-a-r ffir + G-{ff 6 + 3rdlrd.tq {f,ff
- qerd {6 B tre tntr t crdqm fu;+q t,S. 2) srfrF-+q 2014 * 3r1:r * qd-ftffi 3rffi-q
eTffi + {4H FdERElrd' E?lara 3rfr rd 3rfifr *t ar1 a-& o}-nu

TSi"ril SIp"I ^,9^ ^b: lil.d !:{g.e, rhe CUSTAT.*urrrler ..Sss1i66 35F of rhe Cenrrat Excise Act,rrr++ \\nrcn rs also made applrcdble ro service Tax under section g3 0f the Finance Acr. lgg4,q!_Tpjil aFarnsl, lhis order shall lie belore rhc Tribrrnal on paJmenr of l0o" of ihe durvdemanded uhcre du1\ or dut\ ijnd penaltv are in riispute. or penAItr. \rhere penaltrt atoni is in
1,_:p_g1.. 

provided the amourit ot pi-e.deposir pqr"lrl[ ;;rti G ;;[j.;i'i; J."iril;gli'n" ro
U rores.

Under Central Excise and Service Tax. ,,Dutr, Demanded,, shall include :(il amount dererm jned under Secr ion I I Dl
(l!l amounl ol ern)n(.ous Ccnral ( rerlil taken.
(iiil . . a-mount pa-vable uncter Rul; 6 of ihe-a;;;;t credit Rulesprovrded IufllrFr thal thr,.prorisiorrs oI lhis Section shall not applv to the stav

f,PPlication and appeals.pending bofbre anr appellaie iulhorirr prior to the iommencemenl ofthe [, rnance (No.2l Act, 201+.
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(c) f,Ira' q'iFFR +,l g;rfrarur 3nffia :

Revision aonlitation to Government of India:
gs vrlqr #r qdfrellT qli--*l ffifua frrrdt * fi-ftq r.qrq efffi xfrB'{a tqs+ fiI trRI

35E8, t q?|ff -qrCr6 + JrdJrd 3Ifi qft-E. efia s{6R. f+frerrr:ri*ra 5+rE. ft--.a r*rerq. {rsE
EetTeT, d'?fr qBd:tr{;r frc sffia, roE qrai, +$ A-"4 , r'ooor, qi hr+ arar arfur 7
A revision apDlrcation lres lo lhe Lnder Sccrctan. to tlre Covernmert oI lndia. Rerisiotr
Application Uhit, Mirristn of Financc, Departmenl oI Rerenue, 4lh Floor. Jeevan Deen
Birildins. Parliament Striet. Nerr Dclhi 1i0001. under Srction 35EE ot tt:e CEA i944 iir
respect"oI the follorrinc case. grrlerned lrr first pror iso 1o sLll)-section 11) of Section-J5B ibid:

qE qro + fu-.4t rrsra + flrqd fr. tr6r azF+rEr ffi sra +\ ffi 6T-{ute S erdr ?Td fi qrtrrrri
t d-rra qr ffi irq 6rsrd qr ful Gffi'u+ rsrr 4F $ {gt srER ,16 qrrr}ra * etrra, qr frffi
srgR 116 * qr sisRsr d ara fi q+rFF{ur fi elTrd. fu:ft +n8irl qr ffi erET{ aI6 fr qrd * ;r+gra
fi qrrh fru
In case of anr loss of goc-rds, u'here the loss occurs in transit fr-om a factor-l to a rvareltouse or
lo anolher fdclon or Trom one rvarelrousc lo anolher durirrg thc course trf processinq o[ the
goods in a rvarehbuse or in storage \\hether in a facton'or in'a rlarehouse

elr.d * drfl ftS {rr( qr etr 6t G-qla +r G qrd t ldMur fr e--{f,d +;t qrd q{ srft ,rt
idq ricrE T6 + flc (ftd-d) fi qEri fr, d:+rra t qr6{ E,'fr il"q,ir qf, +t Md * * *i

In case o[ rebate o[ dutr of cxcist- ort qoods cxporled 1o dn\ (ountn or terrilon outside lndia
of on excisable material trsed in rhe"manulairure o[ rhe goods r,i,lrich are eiported to ani:
countn or territon or-rtside India.

qfa :-qrq ?16 6r sprrEr ft( fd-ff s{rrd t drfl. Jcrd qr errd +I p-ra ffia fuqr rrqr tt /
ln case o[g-oods exp"orted oursir]e lrrrlia e\norr to Nepal or Bhutan, rrilhout pal.menl of dut\..

sBft-{d scqr + r.crf,d alFqr fi arrrara & fa-o r} q{A *,*e gH 3TfuA{4 ud g{t fiB-a
fi?lTet^t il6-d nl;q 6r €t:i! td rrrlr' fr 3{roqa l:mfrt + rqnr fd.a:rfuB+n 1a zy.
r9q8 fr qr{r 109 * rqRr F-q-d ff rr$ artF@ ncrdr ffift1 qr qr;rd d qrfta fu'('rr(, tri
Credit of anr dutr allorvcd to b" utilized to\\ards palmenl o[ excise dutr on fina] oroducts
qnder.the piuvisions of rhis Acr or rhe Rujis miiae'ihiii unaei luln oia"iii ;;;;.',l "bl -id;

fp,T Tug.r,"n". 
(Appealst on or afrer. rhc dare appornted unrler Sec. l0q of lhe Finan,:e tNo.:l

rqt+d 3ntd-4 fr qt c'ft-qi !T{,s-€qT trA-8 ii, ,1 5 ddo r.crf, 116 (3rq'fr) fM,
2001, t F-+q s 6 rflrta Efafr.d t, fs :n}sr t €ic"T * : qr6 fi *r?td fr irfi aTfdq i
3!-rl-+.d lnt{d^fi snr {d Jnhr s 3{q-d 3n*r fi ai cfaqi silrf, 6I arfr qrfdqr Erq & +dq
rccrd g6^ sfpmfu-a- 1944 q qRr 35-EE t r6-a F;rffta gffi ffr 3rdrq."fr & srm *. atr w
TR 6 ff cfr s6rd ff arfr arl6v r 7

The above application slrail be rnade tn rluplicalt. in Frrrm No. UA 8 as soecified under Rule. 9
of cenrrat.Ei(ise (ApJ)eats] Rutes. 2001 \\riihin 3 mo;ihs iiom j["-da'iF bii rlt ]iiiiiri'tid.i
souehl to be aDDCaled aeainsl is ( untmuni( al( d antl shall bc at.companiid 6i iwo ioiiiis iai:6
of .the OIO antl'Order lii Appeal ir shouirt atJo bi accoinrrunioi t I-i'i5pi- cjr''iR H'thiffin
evrdencrng-pa\menl ol prcs(.nb('d lce as prcsr^ribecl under Scction 35 EE oftEA, 1q44. undai
Major Head of Accoun t .

g1.ftam ra-aa t onr f#afilfua BurRa rl;q 61 3r<rq?fr 6r 
"rrfr arR(, r

{s-#r (16 dr@,5q$ t;qrar d d sc-d 1000 -/ 6r srriand Biqr dfu |

The_revtsion application shall ,b", accorlnaniccl "hv a fee of Rs. 200/ \rhcre the amounlinvohed in Rupies Onr' Lac or less and Rs. i000; sheii ri,. i.oi,i,i 'ln, oii-.] r;';o;a'illiii
Rupees Onc Lat.

ufa trs rrlu A "t qa :irhi +r r-sr&r H d q?n-m 1_d 3rre?r * Rc sr6 mT sprdrd. lq4f,d
dil € lfiqr .nrnr Erf-dL as de-q +, ilJ q! aff fi fa€T ,ie 6t-4 S ilil) # frq qqfurfr rqtffq
rqfu+-pi +i u* :rfia qr irfi*q €'{6ri 6r (6 3ni{d l+-qr arar t t / tn .u"", ir ir," o.a",
co\ers various numbcrs oI order- rn orrginal. fe. lbr each o.l.b. shouid be oaiJ in theaforesaid manner. nol \\ jl hsranding r he fac? tlrar I he o:ne ipfea'i io-in.'',[jpEf f r"}r r fiBunat orrhe one aooricnlion ro rhe cenrrar dori. As rhi:aas; ;;i: bi.'',"s i1it.t iiJ'. iiJiH'ii"|ipr JriJ\rork ifexcising R:i. I lakh [r.e o[ Rs. 100, . t"or i.ai:n. - " "

qengeifud ;qlzrreTq qre-6 rfuBq-F '1975. t ir{+fm t+ Jr -fgR {d .]rr}qr qd r?rrrfr 3nerr sr
cfr cI frtriRa 650 &A 6r;qrqrdm erffi fufrrc"i#n 5)-ar ffi,r'i ^'' " "'
One coor of aoolicatirrrr or O.l.O. ad the cas._ mar 1.,e. an.i ih. crrder trf the adiudicating
fl#JtT1ii t1a,!?li'"ii,X,,l;:,iliflo ,i n, r, so Ji piii",i6i",i un,iii S.n'"o,'r'. iiL"r?rms oT

+ftar ga, iC" r..{"ra gqe-4_ tdr6{ 3rm&q anerfu$-{rT (614 frRl) frc-q'*dr, 1982 s. dFtf,
(rd ]t'q sdErf, HrFd 6T sF4iaa 6{e drd fu fi :lh et r-qra yr+fta f}-qr ;,rar *r r
Attention is also rnrited to tlre rttles co\?nnq lhese irnd other- related matters containeO'in theCustoms. Excise arrrt S"nice Appiliiin riiuiini il prrlitia u i.j itui;i, i,rti):"''"'
3zti $ffiq srffi + sfrfr rrfu-fr +{t t.rtifua.;qFrfi, fr+qa lit{ +drd_rq crdrrrdt fi Rq,
3Jq-il?fr futTrftq dsstgd rrrrrr..cbec.eor.in +) -@ €-fA H I i
For the elaborale. (lelrriled ;rn(r ralest plorisions reiating-_to,filin6 or appeai, ro tne higherappellareauthorirr.thcapDellanr rnar i-.Iei ro ihe 

'oi-rin 
ii'riien rar $.eosrre \\.\\\\.( r)r.(..qo\.rrl

{i)

(ii)

(iii)

(i")

(u)

(vi)

(D)

(E)

(F)

(G)
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ORDER-IN APPEAL

M/s. Beyond Fabchern, Plot No. 12611, GIDC, Chitra, Bhavnagar-364 004 ( hereinafter

referred to as "the appellant" )registered with Cerrtral Exclse department holding registration

certificate No. AAOFB0600KEM001 and engaged in manufacturing of Rubberized Textile

Fabrics, other than those of Heading 5902 Adhesive Tape of a width not exceeding 20CM under

CEfSH 59061000 of the First Schedule of Central Excise Tariff Art,1985 has filed appeal against

oto No. R 372/Refund/16,17 datecl 2803 2017 (hereinafter referrt:d to as "the rtrpugrred

order") passed by the Assistant Commissioner, Central Lxcise, City Division, Bhavnagar (

hereinafter referred to as " the adjudicating authority").

2. Briefly stated, the facts are that the appellant as a part of their business activity has

rranufactured the excisable goods ''Rubberized Textile fabrics" classified under CETSH

59061000 and cleared the goods on payn]ent of central excise duty @ 2o/u by availing benefit of

Notification No.0u2011 (cE) dated 01.03.2011 as amended. The appellant had filed a refund

claim of Rs. 16,67,666/- on 70.12.2016 on the ground that the appellant had made a remark as

they were claiming change in classification hence duty paid Rs. 16,67,666/ under protest in

respect of goods falling under CETSH No. 59061000 in the remarks colunrn of relevant ER I

returns and accordingly they had filed the refund claim Accordingly, a show cause notice No.

Vlt|-D.lRefund-Beyond/16-17 dated 23.01.2017 for the period from iune 2015 to November

2016 was issued by the Assistant Cotrlmissioner, Central Excise, City Division, Bhavnagar to

the appellant proposing rejection of refund clainr of Rs. 16,67,6661 for clearance of their

dutiable goods falling under CETA 59061000 the show cause r)otice was adjLrdicated vide the

impugned order, wherein the adjudicating authority relected the refund clairn an'tounting Rs.

16,67,6661- under Section 118 of the Central Excise Act, 1944.

3. Feeling aggrieved, the appellant had filed the appeals on the followirlg grounds

that the observation of the adjudicating authority that one show cause notice

demanding duty on account of change in classification is pending has no connection and

is not the basis for denial of refund claim or for not modifying the classification on the

basis of evidence produced in the form of Charter Engineer's Certificate as also the

re leva nt jud icia I pronouncemen t;

that the adludicating authority has also erred rn confirrring the demand orr the grounds

that the applicant himself has clainred classification under 5.H. No. 59061000. lt is

settled law that there is no estoppel agarnst change in classification and hence the order

passed on this ground is also liable to be set asidr,;

Lhat the adjudicating authority has also erred in relectirtg classificatron Lrnder S.H. No.

59070099 though it is accepted b1, hirn that the appellant is not engaged in

nranufacturing of Rubberised Textile Fabrics. Orrce it is accepted that the applicant is not

nranufacturing Rubberised Textile Fabrics the classification under S.H No. 59070099

ought to have been accepted and refund as claimed was ought to have been sanctioned.

that the adjudicating authority has erred in reiecting the refrrnd claint of Rs. 16,61 ,6661,

and passed the impu6ned order rvithout appreciating the evidences produced is bad in

law and is liable to be rejected;

4 Personal hearing was held on 19.02.2018, Shri Paresh Sheth,

behalf of the appellant and reiterated the submissions rrrade in

rlemoTandLrtns.

Advocate appeared on

the rospective appeal

n
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5. The appeal was flled before the Comrnissioner (Appeals)' Rajkot' The undersigned has

been nonrinated as Commtssioner (Appeals) / Appellate Authority as regards to the case of

appellant vide Board's Circular No 2O8l6l2.ll'1'service Tax dated 71 'lO 2OL1 and Board's

Order No. 05/2017-service Iax dated 16'Il'201'1 issued by the Under Secretary (Service Tax)'

G.O.l, lvl.O.F, Deptt of Revenue' CBEC' Service Tax Wing

6 I have carefully SonE through the facts of case' the grounds mentioned in the appeal

and the subrnissions made by the appellant The issue to be decided in the appeal is whether

the appellants claim tor refund was rightly rejected by the adjudicating authority vide

under Section 118 of the Central Excise Act' 1944'

7 lhe adjudlcating authoritY in his finding has observed that the appellant had paid duty

tlnderprotestWithoutproducinganydocurrrelltaryeVidel-]Cestechnically/legally5uppo!.ting

their claim Ior change in classification of the goods being manufactured and cleared by them

since so tnany years, Further, the adjudicating aUthority held that the appellant had themselves

classified their product being tnanufactureri by them in CETSH No' 5906100 in their application

for obtaining central excise registralion and paid dLrty accordingly' lf the appellant were

aggrievecl with the present classification of tlre goods then they would have classified their

productaspertheirclairnrntheirapplicatiorlforobtainingcentralexcisereSistrationinsteadof

giving separate letter for classifying their product differently and paying dtrty urrder protest '

8. Here, I find that appellant has a clispute regarding the classification of the goods

nranufactured by them ancl accordingly had rnade a remarl< as they are claiming change in

classificationhencethedutypaidwasunderprotestintheremarkscolumnofrelevantER-1

retUrns'IfindthattheappellanthadsubmittedthecopyofcertificateissuedbyGovernment

approvedCharteredEngineer,l\4/sl\4ultiEngineersdatedl20320l5whereinitiscertifiedthat

theproductunderconsiderationiSl00gz,cIothbasedwhereastheBoPPTap(AdhesiveTap)is

100%BoPPN4aterialTap'FUrthertheCertifiCatealsoshowsthatthebasicrawnlaterialaswell

ascherrricalsusedarealsodifferentandarenotsimilartoeachotherandtheproductbeing

nranufactured by the appellant cannot be compared with the Adhesive Tap' Further otlrer

docunrentary evidences have been provitled from the appellants i e and Evaluation Report

datecj25.l2,2014oflndiarlRubberManufacturerslleseatchAsso(iatloll{lRN4RA)andcopresof

deale15StatingthattheproductunderconsiderationisbeingusedbylextileProcessingunits

forprintingofsareesordressesandthesaidwaterproofclothtapeareaffixedonborderof

screens laicl on the printable tables, to avoid leakage of printing ink and further certified that

such waterproof tape are not being marketed or are not capable of being marketed as packing

material or cannot be ma:keted in lieu of adhesive tape'

g.lplacerelianceontlredecisioninthecaseofUnionoflndiaV/s'GarwareNylorrsltd'

[1996 (87)ELr 12(SC) :

" Clossificotion of goods Burden ol prool on lhe taxing autttortttes to show thot o

particullr tteit is toxoble in lhe nronner cluinted by them - ntere ossertton is of no avail -Taxing

outhoritytoloyevidenceespeci(.ltlywhentheclotmoftheOssesseesupportedbytradetnquiries

and offidavits of the persons dealing the subiect goods"

So. t find certificates issued by the Chartered Engineer and others, at this point has to l-'e

tal(enintoconsiderationWhenthecIaSsificatiollhastobedecicled.Here,lho[dthattheproduct

underconsideratiollisotakinclsuitableforindustrialuseandcanbedefinedasa,,Textilr:

Artic|e,,because this is USed only in printing process and it is 100% cloth based as Certified b.,,
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the chartered Engineer's certificate dated 12.03.2015 Accordingly, I hold that the product

under consideration is to be classified under CETH 59070099 as claimed by the appellant and

the appellant is eligible for the refund claim of Rs.1,6,61 ,6661- clarmed for the peiiod from lune

2015 to November 2016.

10. In view,of above, the impugned order dated 28.03.2017 is set aside and appeal is

allowed accordingly.

11 The appeal filed by the appellant stand disposed of in above terms
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