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Passed by Shri Gopi Nath, Adrlitioual Director Geueral (Audit), Ahmedabad Zonal Unit'

Ahrnedabad,

rI

$E.qq.-dr s{.qr eE/?. tte-+'.r.g. (('d.d}.) Fiato tr:.r".1'tu + €-rer c} a}-i:fift-'s vrlet {r'

"9/?.rrr-w.4. Ear+ r6,.tt.r.tb + 3r{s{ur fr, 'fi,ilq aFI, 3lw rOfr{em rfif*s,:rerqrsrd

*frd qB-c +i fa..n :rftlR-+q tqq,8 6I uRze, *fiq r.qn l5+ aft;G-aa fquu fr uRr 3e *
3rdJtd <_s 61 4g 3tq-iit fi q-+i *:n*er qftd qif} fi r*aq t 3,"fi-d sTffi t tc t F-q-4:d

E;qrurqr t.

ln pursuance to Board's Notification No.2612017 C Ex'(NT) dated 17 10217 read

rvith Board's Order No. OSl2OlT ST dated 16. I1.2017, Shri Gopi Nath, Additional Director

General of Audit, Ahmedabad Zonal unjt, Ahmedabad has been appointed as Appellate-

Authority for the purpose of passing orclers in respect of appea-ls filed under Section 35 of

Central Dxcise Act, 1944 and Section 85 of the Finance Act, 1994'

$qi 3{sf,d/ s{f,d 3aTfd/ 3qr{rfia/ €6l{4,

/ anfififr r rqnr'swRfua art "1o rmrt d
, +dtq tqr{ st6i tdr6{, rrr+te I srrrrr

q

Arising out of above mentioned OIO

Commissioner, Central Excise / Sewice Tax

r{-oaat a" cftflfr 6r arrl \rd cil-r /Name &

Additional/ Joint/ Deputy/Asslstant
nagar / Gandhidham :

Appellants & Respondent :-

issued by

, Rajkot / Jam

Address oI the

. M/s Arya Ship Breaking Company(P) Ltd', Plot No' 62-(24-H)' Ship Braking

ard Sosiya/AlangDist: Bhavnagar.
. Shri Bharat Ivf Snetn, Broker, Plot No' 6L,B-2, Geetha Chowk, Bhavnagar

. Shrl Kishorbhai A. Patel Prop, Of Shree Krishna Enterprises, Bhavnagar

. Shri. Vinodbhai Amarshibhai Patel, Plot No. 102, Escon Mega City' Opp'

1

Y
2
3
4

(A)

(il

Victoria Park, Bhavnagar

rs :narr(tiq]d,) $ .qEd +t* dqE:d ffifua dftt fr 3q-q-f,d qrffi I qrfuf,{r'r * $fraI

3{ffil al{{ frt &5dr Eli
i.i pJ."o. 

^gg.i.""i 
by thi" order in-Appeal l.a-v file al appeal to the appropriate authorit)

in lhb following wav.

rftfl ara .#*q Sicra aE, rrd Sdr+{ $ffiq ;qr-qrfu6-{q + cFA 3rqd, +-;fiq r'{qr4 ei9
J{frCn, , r 944 ffr trm "Jse t :r,r/ra rE fa"f, }rfuBflT, 1994 4T qm 86 + 3{ilfid

ffifu-a err5 fi ar srfr t t/

Aro.ri to Crrro-s, Excise & Service Ta-r Appcllatc Trihurral under Section 358 of CEA. 194'l

7'dnder Scction 86 of the Finance Act, lg94 an appcal lrPS to:

d"A-6{ur ffcqi+a S grsFra sail ana-t Sar e5, +-fiq Sicr{d- alq t.d^ +drf,'{ 3{ffiq
;qrqrffi 6r fa *q fi6, frr "d+ d 2. fl. a, C{q, -B t..il. 6l +I fidl {rl-6\r x . ".
The soccral bench of Cusroms, Excise & gsavlce 1'ax Appellate Tribunal ol Wesl Blo( k l\o' 2'

R.k 
-f,"-r";;, N;; oiini in alt matters relating to classifi'ation and valuation

Tq{tfia cffid l(al d sdrc al Jrfi-dl }' :rsrEr r}s sen vtri @ r;a }'fiq 3(qrd era (.d

t"T6{ JSdq ;qrtrfu-sr"T 1Rd1 dlr qf-aYff eHIq fifu-+r, , dtdrq- 66. e5ardl 3r{ 3rsrcfl

3t6sdrdE- 3l."tq +l fir srff EGq tt

To rhc Wesr reflonal bench of Cusrorns. L:xr rse.& $e-ry!c-e .'lla.t Appellate Tribunal lCESTAT) at.

zl,'h'L,iil br,it,iiii ehiwan, niariii"niiiiricti uiJ 3800 lO-itEhi's€. of appeals other than as

i,e.iti6i.a'iiii^iittat'auoG ,:: ,,'
\:,

.'.j

::3rq+-d (3r{-tr) rr arqta-q, idq arg (-d Y a-t ntq sicl{ sJ6'::

o/o THE COMMISSIONEll (APPIALS). CENl\8AL C5T & EXCISE'

Effi.t irfi, S (rg dt ail?I / 2'' Floor. csT Bhavan.

t{ 6t6 ft4 113, / Race Course Ring Road,

{rd-+tc / Raikot - 360 001

F,mail: cexfl mail.conrlsra kot
Tele Fax No. 0281 -241195212441142

.ffi:I

(ii)



tltrl
(iii)

(B)

(i)

(ii)

:rqdrq ;qrqrfufr{ur fi vatr 3rfi-d qed 6[i * Aq adrq iisrd ?16 (3r{rfl fr-{frr+&, 2001.

fi B-rq o fi 3idlrd Ftrittd fuq rrt'c.rr ea-g at qR cfui fr q* frqT arar ErE(r r rrfr fr
f,rr S 6a t'o cft t qrq, 61 3iqrq eld frr airr .eqrs *r at r 3ilr irrrrfi rrqT qaiar, wt' s

aru qr rgt 6Jr, s anlr sc(r qT 50 irro sq( a?; 3ErdT 50 dts tcr' t gffi t at *arr
1,000/- sqi, 5,000/- 5TS 3{?rdr 10,ooo/- $q$ +r Fnrlft-a d}Ir eti;t"- *r qft €drd +tr Fitttft:a
qr6 6r sr+dr;. ffid 3{ffiq drqrB+{or 8r sner t' q6nfiF {BreR h arq t GrSt :fi
ft68a-+, d-{ fr +fi rom orfl ffifi-d *fi grrc rdrr Bqr ilrar EGt' r +i"rtud SrFc 6r alq?Ira,

*+ ffr rs srrur fr fi qGt, 
"rdr 

riiift-d 3rfurq;qraTfu'-filr fit erlgr tr2rd F r errm vrder tee
3ff0 t fr('sntca-qr * €FT 500/- wq 6r frql'fud E6 ilqr +-lar drn tl

The aDrreal to the ADDellale Tribunal shall be filed in quadruplicate in form EA-3 / as
nrescritred rrnder Rulb 6 oI CentraL Excise lAopeall Rules. 2001 and shall be accompanied
hsainst one which at least should be accorhbanied bv a [ee of Rs. 1.000/- Rs.5O00/,
R"s.10-o0oi - where amount oIdutv dt'mand /int'erest/ Derialtv/ refund is upto 5 Lac.,5 Lac to
5O t-ac anh above 50 Lac respec{ivelv rn rhe form of cross"erl bank draft in favour of Asst.
Resistrar of branch o[ anv nominared nul)lic sector bank ol the p]ace where the bench of anl'
no;rinated oublic sectof balk of the place where the bench of the Tribunal is situaled.
Aoolication ilade lor srant oI stav shall be accompanied bv a lee of Rs. 500/-.
$qidE arqrftrfi{ur fi srrer 3rqrfr, liad rft)1-ff{fr, r9s4 +} qRr 86(1) fi 3raFEI €-dr6{
G-{fi-drfi, 1994, * fi{q 9(1) t irf,d hqlfua cqr s.T.-s fr qr{ cfui n'fi 6r sffi (rd 3{+
€Fr Bs srhr t Bcq 3ff *r q"fr d, 3FSI cft €Irr * rdrd st- (5f}i t ufi ce rfrrF-fr

d-ff qrfu) 3lk r4fr t 6ff t Eiff (16 clA t sr2l, G1-6I fdr6{ *r ir:r ,.qra fr aftr :itr aanqr
rrqr ild-frr, sq(r 5 drg qr 5s$ Fff, 5 dltr {crr sI 50 drg 5q(r dm 3fqal 50 dru 6q(r + 3{fu6

t d'mqrr, 1.000/- Fqt, 5,000/- rfr i{mlr 10,000/- 5q} or Etffua sJTr ?f6 +I cfr Ti-rra

otr Frqttra ir.,r +r crad#, +i"ifi-a :rffiq ffi6$T ff errcr * v5ru-+'rfter fi ara t
ffi at ertda-+ efi t d-6 {dRr drt ffia d-6 ilFc rdm fr-{r Brar EGr' r {iqfud grrc 6r
esrara. d-+ Er rs errql 6 5in aft'v il6r qift-d vffiq';srqrfuriur St ercr Rld t i +Przrd

:i'rtrr 1€ 3trf0 t fr(' :nica-r* + srr 500/- {cq mT Belftil Tffi sqr a5ar fan tl

The aDDeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tritirriil Shall be filed in ouadrublicirte in Form S.T.5 as prescribed under Rule 9(tl-of the
Service Tax Rules. 1994. afid Shali be accompanied bv a cbpv of the order appealed against
lone of which shali be cirrtified copvl and sHould be hccom'rianied bv a fees ol Rs. lO00/-
irhere the amount of service lax &'ihterest dctnanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5OOO/- where the amounl of sen'ice tax & Interest demarided & penaltv levied js more
than fivi lakhs but not exceeding Rs. Filty Lakhs, Rs. 10,000/ where the a-mounI ol servict'
iar<-&,-intiiit-i aemandoa & penEltv levieil is more lhan fiflv Lakhs rupees, in the form of
crossed bank draft in lavoui o[ ttie Assiqtanl flegistrqr. ol the bench ol nominaled P\lb]rc
Seiioi ginli oi thi plait where lhe bench of Tri6unal is situated. / Application made for
Brant of stav shall be'accompanied bv a fee of Rs.500/ .

te.a srfuB-+q, 1994 ffr trRr 86 ff rc-trrrxi (2) t.d (2A) t 3iilJrd 6S ff 4ff 3rfs, €-drfi{

1M, 1994, + F-{fl 9(2) eii 9(2A) t a{d Frutft-a qtrd S.r.-7 fr 6I iT sanft ad 3€& €rer

3n{4d, +dq 3?qr( ?tffi strdr 3q+a (3{qO, a-drq ,isr( ?re.F rqRr crlld rrN frr qft-qi

l-#a mt (rfrA + t,6-'cfr v-aTFra 
"d-fi qft('t rlh -riprra rart Edr+m 3flqrd lrrdr sqErf,d,

#A-q rccra qm/ +dr6{. +t 3{+&q;qrarfufr{ur +} i{#{d # rl? +r 8ft1 fi drd 3nls; SI

cfr sfr €rq fr"{idrf, 6{fi ilrfr I /
The aopeal under sub section i2) antl {2Al of the seclion 86 the Finance A.t 1994, shall be

filed ih'For ST.7 as prescribed under Rrtle I (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accomDanieb bv a copv of order of Cohrmissioner Central Excise or Commissioner.
Central Excise iRppealsi [one <iiwhich shall be a certified copy) and copy of rhe order. passed^

bv the Commissi6ner auLhorizing the Assislant Commissioner or Depury Commissloner ol

C"entral Excise/ Service Tax to file-lhe appeal before the Appellate Tribunal

fiqr sr6. d;frq reqrq rra r.o t-qr6{;rtrtq crfufiiur (&) * cft 3Tfui + rrrqd A +dq
rsn ira 3rFlffi{ff 194-4 fir trrr 35\rs $' 3iil/rfl, ilI fi ffiq s{Efa-{q, 1994 6I qrtr 83 t
3{a,td "S-dT+l' d cfi il=I fi 46 t, Ts :+rtlr + cft 3Ifitrq clR]-fi'{ur d 3T+d 6{A nsEI 5.qr4

qf6/tdr 6{ ffrJI *' 10;fAsF (10%), 
"rq 

qizr ('E 
"rfirfir ffi"r t, ur qfrlfrr. re *-+a rCrar

#+rna t, 6r srrrilrm Ffiqr dr(', d?rt F+ 5s qRr + fud aqr B' sri al;il 3{qkd fu {rfleT 6s

rtrgrwtrffoafrl
idq rc{rE lta ua i-ar+t fi 3ffilrd "fifar B(, rrq ?lFF- fr Gq enF-d t

(i) tlr{r 11 * fr jidf|d rfi,r
(ii) ffie aar fi fr 4* rrda {TRI

(iii) ffic rrTr H{JTr fr Ai F-4ff 6 S {a?h aq rffr
- ERrd qg fu gs qr{r + YlEqrn ffiq (s' 2) sfrF-{n 2014 + 3mirT Q-$ ffi 3rff&{

crffi t sqai BERr$-f, Frrrf, nfr (rd 3rfifr +t aq +fi ilnti
For an aooeal to be filed before the CESTAT, under Section 35F of the Central Excise A.t,
194t;1],f[ G rGo midi applicabie to Service Tax under Section 83 of the Finance qct, 1994,

^.r 
roo..i asainsl this ordir shall lie before rhe Tribunal on payment ol I09. of the duly

clemdrided where duty or duty arld penally are in dispute' or. penalty, where penalty alone rs rn
dispute, provided rhi amourir of pie-depbsit payable would be subjecr lo a.eilrng ol Rs. lU
Crores.

Und.er Central Excise and Service Tax, "Duff Demanded'shall include :

lil amount delermined trnder Section I I D;
liit amounl of erroneous Cenvat Credit taken;
iiilr 

"mount 
navaute under Rule 6 of the Cenvat Credit Rules

. 
".'ouia.a 

l;tih;; iliri the provisions of lhis Section shall nol apply to rhe slay

application and appeals pending before any appellate authority pnor 1o the commen'emenl oI

t6,i Finance (No.2l Act, 2014.
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(iv)

lina rfiirrt 6l qfrfrqrur 3{ri{a :

*"lii&?H't*fl#iJffi"?ffiHftJ#":vi, *dr{ 3icrd ?16 vtuB'+s, reqq fir um

iSec + cerq "q6r4; + 3ffiird rr* gfua, st1ld ffmg, FIfrSTqr .11re4-a frrf. q.d 4-flirq, il;11d

ffi, d.fr ,Bd:fi-.a Ac al-da, ssq arat, a$ ftofr-riooor, +i Eqr ;rar sGl't i

[+*t[n;-*n.;.:: '";*$i*ff ?fr,]iiiffi*:,"i*{'fr :i.p,fl "i:ld.*'*;*ii+n
sfa firfr +' Rffi ilrsrfr 5 66fi ji, 

"16r {6srfr H;fi ard 6t fuS 6rsri fr ffi] {6 t qrrara

fi dkra qr B'* jr,q. 6r{sri {n fr{ Ed"rrq; uEry]f t {{rI }B[ Td T{aaa t il{1' I ffiT
rsR ,16 fr qr srERq it are t' rswrur i; at{rd fu-S 6r[gla qr 1iF'SI eI3R 116 I qrd a; frHl;I

+ ar# cri
In case ofanv loss ofeoods, uhere the loss occurs.in lransil from a factorv-to a warehouseor
ilj iii,i t,"..- ir'.ir'* ii Tio"fr-b"e'irirrihi,u-se ro aii-or l-ier during the course of processing ol the

e;o?;rn; r';;lidu s? oiin storage wh(rther in a factorv or in a uarehouse

e{rrd + qrf,{ E dI Trs( qr al, +) Frqta 6{ G ara } hMvr e r.rra *'t arq rr rt T*

;"&"ffi'G ; g: in#i + 
"nea 

*, * irrca * qret ffi {-( dr cr{ 6t ffia fI rrs tl

In case of rebate of dutv of excise on qoods expor led Lo any countrv or territory outsipe India

lji li"'"#iii6i!'"iiGiiir ,i".a ii," irrt "-"a..'irii6r, i"-oi- tlie'goods rihich are exported 1o an)

iountrv or territory outside lndia

afi r.qz erei 6r ,r4iIEI fu(, ffdr eIr{d ] dr6{, ,tc|d qr slcrd +l ara ffia E;qr rrqr tl /

i;i;.';f ut;" ;xp'oiied outside India expori ro Nepal or Bhutan' \rithout pa'menl of dul\ '

rrFifr'ra +qz * r.crd qt6 +'srrrina + Rl d 5qa Arfrc fs afuF-rr Id^il€* '?fu
iia,# * rra arir a ,i€ t 3ih- tt rrter d 3rr{fld'(3rfffr) +' 6dRr rr'a 3Tft)rfr{4' {a' 2)'

is#A, ,rr{r'iog t dd*r ffid"6 
"S 

drfi. 3T?rdr iq*1iafu qr qr i16 * crfrd Eq 4q tt{
c"Ja"i, ori", alury ato.*gq tq be utilized lowards. paJmenl ol excise dutv on final products

under rhe piovisions of this Aci;i i6; nuiis rniae tfierc undersuc,h 
dt"'it# FX"r"f.% ?LJ.iieijii ri.iiiirfiLi [A-dpeals) on or a[ter. tl]e (lare appointed under

Act 199u.

3qn+4 3rri(d fir d s'frqi qr{ s@r EA 8 d, * t' +4" li*q ln(q!9iff'
;;;,' t'a;; q ; rra+a rafffAq i, tfl 3Trhl + F*cq fi 3 ar6 * 3rd'ra fiI ;rral- qrr6t.^ 

I

;#; '.# i o*'o- nrerr a -yff,r'$rier 8r d cft-ql Tiarfr ffI drfr qrlNl srq 61 6-4r{

}ffi#;ftH;-- iij++ a ri., :i-bp * ara a*na ga tI 3rd*Ft & qre-a t d-{ ',.
rn-o # cF sf,Td Sr orfr qG(r
The above aoplicatiort shall be made irr duplicate^in Form No EA R as soecified under Rule' o

;i"c;;i.i H*t'i"e- (App-..|si riui'd;.".20'o t- irliiiiin*-o monrtrs, from rhe dalt on which the order

siri:t'l?"'"#t"'b+.'SJsr^ui"i:ils+li5;lisors ilfJ'-$'"1:.tT!?::gpbiflt*"{:8i,iqll
evidencing payrnenr or prescno?t ii. ,iJi'ii"?r",t.i, u-nclei Secrion 35-EE oI CEA. 1944, under

Maior Head of Account.

q+tepr irri{n *' sru ffiBa Bt}rll-a r1a. Sr 3r{srfi Er srff urfru t

# rr# .*" .* dr, 
"rt 

.il r.t'; fr a 
""a-zool 

6r ryrdrd Bqr rr(r Jk qld rf,",
H'r" 

"ro 
rca e tqro d A sqa l0o0 -/ 6T qrran Bq arv t

ih" **",on application shali be accorrlpa{'fq}y q I99 .?f Rs 20ol where the 
-amoltn 

t

involved in Rupees Une L,ac oi fiis a*ria f{J1000r' rvhere the amount invoh'ed rs more rnarl

Rupees One Lat.

qfa rs 3narr fr 6g {d snlei 6r +rsrier t d^qii-6 ry. 3att t Ru sr6' +r errara sqtrra

* g fo.r arar qrt.dr 5q d"{ ; Oa-O"m a A- q *l e ilu_i a;" Rr qirft?rft 3rqihq

ffi'd "* 
3rq-*-r, ArAq {i{6rf *l u* {aq i6-qr,Jrar t t / rn case, if rhe. ord.er

*u.." ,-iou" numLrers..o[ Jta."i'' i"'oi'e'"t] . tE". r9I.t3:l"S ];otn3[i#u!;,+?itr'l"it?
*.":lt{*n:l;:;l';,X:'b'"'S+glT r'Ji'i3'in'J'3}#:":i"u3.pl'Jffir"; iii-a,cii6 icriptoria work ii
l'itt!ii,le"d{'iT;kh'I+ 6r-Ra l00/ ror each'

qqr+ietfud r-qrqr q ?rFr vEft+s 1975, + :rqq.ff r t iE€Tl {d 3ra3r r'E eraa vrder 8l

cft qr Glr1ftd 6.50 &{ fl ;qrzrToru ela iaB-c -mn 
6l-dr 'fl1-6(rl 

/

one copl of 4pplication ". 
o.io ud rheluit-r"'i ut' "'a 

ihe order of the adiudicatinq

authorilv shall bear 
" 

.ou.r r.'d'iiiniii .ii it".-O.SO ud piiicribed under Schedule'l )n terms

i}.ll'bi,iit iriF eii. jszs, as amended '

d-qr lF+. )dq :.qra el6 ('d tdrf,{ }mq ;{l]fft6{"r j*d Bmt qsnrre 1982 
'i 

aFtd

Hr*"ffifr'rffi-# €fr-fr"-aa"ara aqdt fi 3rr{ m g;a1a vr+ifa i+-ql ardr tl./

lkeftl'j*,"":xxjlt*t"tu*:r,rt'rrs*i"r?s"tt,?::T frii:?1"$Bf"-" 
cantained in the

r;E:iffirq crffi qit 3{fid-dlfufrirri t +i"ifla.zqrqo, frqa 3ih-ila-{dff crfirr4i + R(r,

;ffifr E {rtq Ad{r{. www.cbec.gor.in 4} au 6rA B | /
For rhe elaborale, derailed uno''r'u%"i'prorisiorrs^reiating lo filinp of aDDeal to the higher

appelta(e aurhonrv. rne apperraft ii;;;.F; i;iti;"oi:ijiiim'e niar rveSsite \\'rr'Lcb"9. p1,L t n
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v2t282lB\Rl20l7
v2n83rBvRl2ol7
Y2t268tBvw20t7
v2t263tBVRtz0t7

ORDER.IN-APPEAL

:: Order-in-Appeal::

The present appeals have been filed by the above mentioned four appellants along with

Applications for Condonation of Delay, against the Order-in-Original

No. 54/AC/RURALIBVR/RR/2016- 1 7 dated 15 .03.2017 (herein after referred to as

'the impugned order') passed by the Assistant Commissioner, Central Excise, Rural Division,

Bhavnagar (hereinafter referred to as the 'Adjudicating Authority').

2. Briefly stated the facts of the case are that -

(i) the Directorate General o[ Central Excise Intelligence (here-in-after referred to as

the 
,DGCEI' for brevity) of Ahmedabad Zonal Unit gathered an intelligence that the most ofthe

ship breaking units of Alang, Dist. Bhavnagar, including the Appellant No.l were engaged in

large scale evasion of Central Excise duty by way of (i) clandestine removal and Diversion of

4

t

L,t1 '
lr \-

Sr.

No

Name & of the

Appellant

Address Appeal No Herein after

referred to as

0l Ivf/s. Arya Ship

Breaking

Company @)

Ltd.,

Plot No. 62(24-H), Ship

Breaking Yard, Sosiaya/Alang,

Dist. Bhavnagar.

v2t282tBVW20l7 Appellant No.

1

02 Shri B. M. Sheth

( Shri Bharat

Sheth)

Plot No. 619, B-2, Geeta

Chowk, Jain Derasar Road,

Bhavnagar-3 6400 1

v2n83lBvFJ20l7 Appellant No.

)

03 Shri Kishorbhai

Amarshibhai

Patel, Proprietor

of M/s. Shree

Krishna

Enterprise.

Plot No. 102, Escon Mega

City, Opp. Victoria Park,

Bhavnagar-364 002.

And;

304, Shoppers Point, Parimal

Chowk, Waghawadi Road,

Bhavnagar-364001 .

v2t268B\ry,12017 Appellant No

J

04 Shri Vinodbhai

Amarshibhai

Patel

Plot No. 20, Santosh Park

Society, Subhash Nagar,

Bhavnagar.

And;

Plot No. 102, Escon Mega

City, Opp. Victoria Park,

Bhavnagar-364002.

v2t263tBYFJz0t7 Appellant No.

4



v2t282rBVRl2ol7

Y2n83lB\Rl20l7
Y2t268tBVN20t7
Y22638\ry.12017

goods and (ii) undervaluation of the finished goods . It was also gathered that the ship breakers

had carried out aforesaid illicit activities with the help ofvarious brokers and commission agents.

Based on the same, the office premises of the Appellant No.1 situated al22821A-1, 'Vatsalya',

Hilt Drive Road, Bhavnagar was searched and relevant documents were withdrawn under

Panchnama ctatecl 05.10.2010. The premises of various transporters and brokers were also

searched, during which several incriminating documents were recovered. Scrutiny of the

documents and its correlation with the documents seized from the premises of various

transporters and brokers, it revealed that the Appetlant No.1 was indulged in evasion of central

Excise Duty by way of clandestine removal as well as also involved in abetting the various

buyers in availing cenvat credit by issuing the cenvatable invoices without delivering the goods

to them apart from evading the central excise duty by undervaluing the excisable goods

manufactwed and cleared bY them.

(ii)Aftercompletionofinquiry,aShowCauseNoticedated2l.05.2013wasissuedto

the concemed including to the above appellants. The Adjudicating Authority under the impugned

order, confirmed and ordered to recover the central Excise duty amounting to Rs 10,44,205/-

form Appellant No,l under proviso to erstwhile sub-section (1) of Section l1A [therealter

substituted as Section 11A(a)] of central Excise Act, 1944 alongwith lnterest under the

provisions of erstwhile Section 1 1AB [thereafter substituted as Section I 1AA] of Central Excise

Act,lg44andalsoimposedPenaltyofRs.lo,44,2o5l.underRule25oftheCentralExcise

Rules, 2002 read with Section 1lAC I no$' section 1lAc(l)(a)] of central Excise Act, 1944'

Also imposed Penalty of Rs. 10,44,2051- uncler Rule 26(1) ibid. Penalty of Rs. 3,99,9241- tnder

Rule-26(2)oftheCentrajExciseRules,2002a]soimposedonSbriPradeepKochhar,Director

oftheAppellantNo'l.Alsoimpose<lPenaltyofP.s.4,97,167l.underRule26(1)and

Rs.3'g9'g241-underRule.26(2)oftheCentralExciseRules,2002onShriBharatShcth,

Appellant No.2. Also imposed penalty of Rs 31,9701 each on Shri Kishorbhai Patel'

Appellant No.3 and Shri Vinodbhai Patel, Appeltant No 4 under Rule 26(1) of the Central

Excise Rules, 2002.

3. Being aggrieved, the above appellants No l to 4 filed present appeals on the various

grounds .

3.1 The Appellant No.l has interalia contended as under:-

(i) The Adjudicating Authority has failed to construe' contemplate' comprehend and

appreciate the material facts of the case while disposing the case' The OIO has been passed

without considering and discussing the written reply as well as dictums cited' The appellant has

never indulged into clandestine removal and the subject case is purely based on imaginary

grounds and assumptiom and presumptions'

5 Lr+l
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papers etc. seized from the premises of Slri Bharat Manharbhai Sheth and his statement as well

as statement ofhis accountant, Shri Manish Himmatbhai Patel and diaries and electronic storage

devices resumed from the place of Shri Kishore Ambrishbhai Patel and Shri Vinod Ambrishbliai

Patel. The demand made on the basis of assumptions and presumptions is not sustainable and not

tenable. They cited few decisions in their support.

(iiD The penalty cannot be imposed on the basis of statements of co-accused without

corroborative evidences. They relied upon four judgments in this regard.

(iv) The SCN and OIO are wholly relied upon various records, documents, diaries,

misc. papers, pads etc. recovered from the possession of the transporters, brokers, GMB registers

and various statements of various persons and data ofprice / valuation obtained from the various

institutes. Said seized documents are not at all relevant for the appellant or with their business

activities. It is the belief of the appellant that such records might have been maintained by said

brokers and others as a preventive measure and to accommodate their false business and to seal

their business leakages so as to hide their illegal activities. There is no provision in the Central

Excise Act or laws made there under to rely upon simply on such private records. Said brokers,

transporters etc. have maintained such records in coded language or in short / abbreviated

manner for the purpose of saving or surpassing their false business activities. The charge of

clandestine removal must be corroborated by independent documentary evidences such as excess

raw materials, excess consumption of electricity, mode of payment between consignor and

consignee. They relied upon four decisions in this regard.

(v) The ransporters, angadia firms, etc., whose statements were recorded, have no

deep rooted knowledge of excise law. Therefore, they simply accepted the story delineated

before them by the inquiring officer and the1, signed their statements under pressure against their

will and wish.

("i) The adjudicating authority has exclusively relied upon various statements of

brokers, his accountant, transporters, angadia firm etc. But simply confrmative statements

recorded under mental pressure should not be sole reason and gtound for confirmation of

clandestine removal and to confirm the duty demand and also imposition ofpenalty.

(vii) They have cleared all goods under proper and valid invoice after payment of

central excise duty. That being the registered unit, they manufactured, stored and effected

tlelivery of excisable goods only from approved premiseiplot area. They properly accounted for

production, issue and sale of goods. They filed periodical retums in time and the statutory retums

/ reports filed by them have not been challenged by the central excise authorities. Further, during

audit also the trarsactions held by them were not objected by the department.

(viii) During search of their premise no cash amount was seized and without such

seizure and documentary evidence, the department cannot allege and confirm that the appellant

had dealt with excisable goods in illicit manner without payment of duty. It is the responsibility

6
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of the brokers, transporlers etc. for maintaining their records in coded language and for that

purpose the appeltant ca rot be chargecl. And for all these reasons the appellant cannot be

penalized.

(ix)Theycitedfourjudgmentsintheirsupportandstatedthattheburdenofproofis

on the revenue to adduce evidence to prove tlnt the excess goods had been manufactured and fie

private records are only a piece of evidence and not be a sole factor in decidi-ng false production'

Further, the authority did not care to note the version of their authorized person and recorded his

statements as per the will and wish of authority.

(x)withregardtodemandonaccountofundervaluation,itwassubmittedthatall

agencies listed in the SCN and OIO were private and not registered with govt. for doing such

work. The Central Excise valuation rules does not indicate and compel the assessee to adopt

price declared by such institutes. Further. cBEC, New Delhi or local central Excise authorities

have not issued any direction to follow such pricing The sale price of goods depends upon

several elements. The monthly / quarterly reports / retums filed by the appellant were never

challenged by the department. whatever prices declared by themwere their transaction value,

which were decided as per the central Excise laws and the same cannot be challenged withoul

proper valid and unimpeachable documentary evidence'

(xi) Every power, either given under statute or common law' must be exercised by the

authoritylatfully,reasonablyandingoodfaith,Andbeforeinitiatinganypenalactiorrthree

vitalelementsviz,(i)meansrea(ii)malafideintentionand(iii)deliberatedefianceoflawto

deflaudgolt.tevenue.Nowhereitisfoundorpr.ovedthattheappellantormanagementofthe

appellant or partner had acted with guilfy mind or wicked mind' Therefore' no penalty can be

imposedunderSectionllACoftheCentralExciseAct.Theycitedseveraljudgmentsintheir

favour antl requested to drop the proceedings initiated against them'

3,2. The Appellant No.2 has interalia contended as under:-

(i) That being a ' Middle Man' between buyer and seller' he can not be considered as

.Broker,aspertheprovisionsoftheCentralExciseAct.Noevidencesthathehadenteredinto

.written agreement/condition' and how and under what marmer he had dealt with the Appellant

No.lsoastohelpinevasionofCentralExciseDutyasalleged.Thatbeingamiddleman,hegot

nominal commission of Rs. 15/- to Rs 25l per MT' There was no *ritten contract made /

entered into bY him for his job.

(ii) The transportation of the disputed goods was always being managed by the

buyers i.e. Re-rolling Milts or Fumace Unit who used to contact the Appellant No 1 over

telephone for said sale / purchase' The prices of said goods were fixed by the respective sellers

andbuyersaspertheprevalentmarketconditions,assuchAppellantNo.2hasnoroletoplayin

fixing of price. That the transportation of said traded goods was arranged by the buyers
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viz. re-rolling units, fumace units etc. Further, loading of goods were done in the presence of

persons known as 'Chhatiwala', deployed by the buyers, who segegated the required plates /

scrap, in the plots of ship breaking units.

(iii) The department has not supplied the copies of the relied upon documents \^.ith

SCN and instead supplied the CD containing copies of relied upon documents, which is not the

material evidence and hence, could not make effective reply.

(iv) The case is based on the statements of various persons recorded on the basis of

private records viz. seized diaries ( maintained by him for limited purpose only) , trip registers,

private records of Angadias etc. However, all these private records have not been corroborated

with the Central Excise Records by the Appellant No.l and also of Re-Rolling units/ Fumace

units.

(v) The seized Diaries under reference had been written by him only for his purpose

only and not for other purpose. Ifhe was involved in illicit removal, then such vehicle numbers

and freight charges would have been written therein. The particulars of weighment found in the

Diaries were only'Notes" which were witten during reorganisation of the seller and buyers and

nowhere it is mentioned that the goods under dispute had been actually sold by the Appellant

No.1.

(vi) The details of the various Annexures to SCN, based on Diaries recovered under

panchanama fiom the premises of Appellant No.2, are not further conoborated and no

statements of the concerned mentioned therein have been recorded during the investigation.

Hence, it is a case of no corroborative evidences regarding the receipt of the so called

clandestine removals.

(viD That the OIO passed by the adjudicating authority *as not legal and correct, as

the same was passed on the basis of third party's evidence, without corroborative evidences. The

demand for clandestine removal in case of 18 entries was determined on the basis of entries

made in seized diaries ofthe appellant and trip registers ofthe transporters. Statements of drivers

were not recorded and inquiry at the end of buyers were not undertaken. Further, the demand for

undervaluation was also confirmed on the basis of inquiry conducted at the end of various

market research agencies. Therefore, the SCN was decided on assumptions and presumptions

and the same was passed by gross violation of Section 33B and 658 ofthe Indian Evidence Act.

(viii) He had no concern in transporting, removing (as the removal of disputed goods

taken place at place of Appellant No.l and no proof of his presence at the time of removal),

depositing ( he had no place ofdepositing the disputed goods and no evidence thereto produced),

keeping, selling or purchasing ( these words not applicable to him as he had not involved in

physical sale and purchase ofthe disputed goods) or in any other manner as mentioned in Rule-

26(1) ibid. Further, he was not involved in the matter ofissuance of C.Ex. invoices as the same is

the responsibility ofthe Appellant No.1. Hence, penaltities wrongly imposed on him under the

8
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(ix) various case laws relied upon have been ignored by the Adjudicating Authority.

The same are onceagain relied upon by him in the present proceedings.

(x) Reliance is placed on the OIA dated 10.04.2017, wherein the Appellate

Authority had taken lenient view as the charges have been confirmed only on the basis of third

party evidences and without conoborative evidences.

3.3 The Appellant No. 3 and Appellant No.4 have contended mainly on the following

grounds:

(l)Theyhaverequestedforsupplyofreliedupondocumentsbutthesarnewasnot

provided by the adjudicating authority, which in violation ofprinciples of natural justioe.

(it) Regarding findings recorded at Para 3.7.3'1 & 3'7 '3 '2 of the impugned order'

it was contended that he had received many SCNs and due to adjudication drive of the

deparblent, he and his consultant were busy and therefore he could ask for relied upon

documents at the time of personal hearing only. He had not received soft copy of RLID.

Therefore, the findings recorded are vague' Unless each and every document is supplied, the

department cannot expect a reply him. once the responsibility is cast upon the department, it

cannot be charged by shifting the burden ofthe appellant by saying that their request for hard

copy ofdocuments is only a dilatory tactics.

(iii)TheAppellantNo.3and4arebrotlrersbuttheirbusinessaredifferent.

Appellant No.3 was engaged in trading of goods and a proprietor of M/s Shree Krishna

Enterprise. Appellant No.4 is engaged in brokerage of goods obtained from ship breaking'

During the search of at their residence premises, DGCEI seized some papers and pen drive

which contained some details scribbled by the appellant No. 4 for his own purpose/business

regarding survey of goods lying at different premises, estimates ofprices' which he can offer

to his customers for sale and thus, certain so called accounts found therein pen

drive/computerharddiscs/laptopwerejrrstwrittenforleamingaccountingetc.Thesefacts

notacceptedbyDGCEIandhence,wonglytinkedthesametotlrebusinessofAppellant

No.3 considering their joint business of the said Appellant No 3 & 4'

(iv) The adjudicating authority has not dealt with the pleas made by him in written

reply.Notonlythis,thejudgmentsreferredtoandrelieduponbeencompletelyignoredby

theadjudicatingauthorityandhence,theorderisnon-speakirrgandnon.reasonedone.

(v) He always co-operated with the investigation and as per his availability and

sunmons, remained present and he has never provided evasive replies as he never indulged

himselfinanyillicitactivitiesandnosuchevidencewasbroughtbytheinvestigatingofficer.

Theshipbreakerfromwhomitisallegedthathehadconcemedhimselfwiththesegoods

have not admitted to this fact nor any documentary evidence even remotely suggesting that

9
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(vi) In absence of enquiry at buyer's end, allegations of purchase and also flow

back are not sustainable.

(vii) He has not dealt with the goods in the manner prescribed under rule 26 of the

Central Excise Rules, 2002. Ttrc sine quo non for a penalty on any person under the above

rule is that either he has acquired possession of any excisable goods with the knowledge or

beliefthat the goods are liable to conflscation or he has concemed in transporting, removing,

depositing, keeping, concealing, selling or purchasing or has in any other manner dealt with

any excisable goods with such knowledge of belief. They relied upon the case law of Godrej

Boyce&Mfg. Co. -2002(148) ELT 161 (T). and also on the other decisions of the higher

judicial forum in his support. Therefore, he is not liable to a penalty, which is imposed under

the impugned order.

4. Hearing for appeal filed by the Appellant No. 1 was held on 16.02.2018, wherein

Shri A.H.Oza, Excise Consultant appeared on behalf of the appellant and reiterated the

submissions of the appeal memorandum. In case of Appellant No. 2, the hearing was held on

15.02.2018, which was attended by Shri N. K. Maru and Shd U. H. Qureshi, both Consultants,

wherein they reiterated the submission made in the appeal memorandum and submitted wdtten

submission dated 15.02.2018 for consideration and requested to set aside the impugned order. In

case of Appellant No. 3 and No.4, hearing was held on 22.02.2018 wherein Shri Sarju Mehta,

Chartered Accountant reiterated the submissions made in the respective appeal memos and

submitted additional submission dated, 22.02.2018 for consideration. Since all the appeals are

against same OIO No. 54/AC/RURAfiBVR/1RR/2016-17 dated 15.03.2017 passed by the

Assistant Commissioner, Central Excise, Rural Division, Bhavnagar, I take all of them under a

single order.

5. I have gone tkough the appeal memorandums, written and oral submissions made during

hearing . I proceed to decide the case since the said fout appellants have already made the

payment of servicetaxorpenaltyasthecasemaybevide[(i)CINNo.02102181606201700011

dated 16.06.2017 for Rs. 78,3151 in case of Appellant No.1 (7.5% of Central Excise Duty of

Rs. 10,44,205/-), (iD CIN No. 0510004070620175246s dated07.06.2017 for Rs. 67,290i- in

case of Appellant No.2 (7 .5o/o of penalty F's. 4,97,1671- under Rule 26(1) and penalty of

Rs.3,99,9241- under Rule 26(2)ibid), (iiD CIN No. 02005291206201700024 dated 12.06.2017

for Rs.2,3981 incaseof Appellant No.3 [7.5%, of penalty Rs. Rs.31,9701 under Rule 26(I)]

and (iv) CIN No. 02005291206201700026 dated 12.06.2017 for Rs. 2,398/- in case of

Appellant No. 4 [7.5% of penalty Rs. Rs. 31,9701 under Rule 26(1)] and thus, complied rvith

the requbement of fulfillment of mandatory pre deposit in pursuance to the amended provisions

of Section 35F of the Central Excise Ac1,1944 effective ftom 06.08.2014 against their se ice

tax/penalty liabilities as the case may be in the present case

--- ':r1
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6, Before deciding the appeals, I would first decide the Condonation of Delay Applications

filed in the present case ,by all the above four Appellants.

6.1 I find that the Appellant No.1 has filed appeal ort 21.06.2017 after receipt of the

impugned order on 24.03.2017 . As per the provisions of Section-35 (1) of the central Excise

Act, 1944, an appeal was required to be presented before the commissioner, central Excise

(Appeals) within 60 (Sixty) days from the date of receipt of the impugrred order. I find that the

appeal should have been filed within 60 days from 24.03.2017 but the same was filed on

21 .06.2017 and thus, there is a delay of 28 days in filing the appeal, for which the appellant filed

a condonation of Delay Application dated 17.06.2017, received oi 21.06.2017 ('CoD', for

short). I find that the Appellant No.l in the COD interalia contended that ".. original copy of the

impugned order so received by our penon was irnmediately handed over to our senior most DLectoI who is looking

after Customs & C.Ex. related work for his perusal and necessary further action and instruction/guidance. Sir, our

said Director was very much busy on that day and therefore had kept the said original copy in his custody to

examine the issue on merits and to decide the matter after consulting the issue involved with others and particulzrly

with our excise consultant for his guidance and for future action of filing the aPpeal. sir, meantime our said Director

has to proceed at Mumbai and outside Gujarat Region for our company's pre-scheduled marketing and other work.

Sir, unfortunately, the said original copy which was after perusal kept by oul. said Director in his oflice attachd'bag

which was also taken by the said Dkector with him in travelling. Sir, the said Dir€ctor almost remained outside

Bhavnagar for along spell of time say more than afld nearly 45 days as he has to attend company's official work as

wellasotherimportantfinancialworkiucludingcertainsocial,personalanddomesticwolkatMumbai.Meantime

our excise clerk orough telephonic talk reminded and inquired from our said Director as to where the original copy

ofthesaidolohasbeenkeptbyhimonthatdayafterperusalbeingexpiryperiodof60daystofileapPealwas

approaching fast and to decide early as to whether an appeal is requked to be filed or otherwise' sir' our said

Dectol alerted himsglf and immediately talked fiom Mumbai with our excise consultant and decided to file an

appeal against the said impugned order. Sir, looking to the urgency of the issue our said Director urgently retumed

toBhavnagarneallyduringfirstweekofJune-lTandmetoulexciseconsultanttofiIeanappeal.......Finally,oul

comulta,,t was at the material time was very busy however he assured us that the appeal will b€ filed at the

earliest ....".

03 ..due to adve unfo n and ard situ ., there is slighr delay ofnearlY 24

to 25 days which may keeping in mind the abov€ situation kindly be condoned. "'

6.2F-romtheabovereproducedvercionoftheCoD,Ifrndthatthereisnodisputethatthe

impugrredorderwasreceivedbytheAppellantNo.lonT4.03.20lTarrdwasimmediatelylranded

over to the senior most Director who is looking after customs & c.Ex. related work for his

perusalandnecessaryfurtheractionandinstructiorr/guidance.Thus,issuewasmadeknownto

thehighestlevelofmanagementirrunediatelyafterreceiptofthesame-Thus,inspiteofbeing

perusedthesaidimpugledorderbythesaidseniormostDirector,thesameaSmentionedinthe

CoDwaskeptinhisofficeattachdibagbythesaidDirectorandthenheproceededtoMumbai

andoutsideGujaratRegionfortheircomparry,spre-scheduledmarketingandotherwork.From

this,ittranspiresthatthesaidDirectorinspiteofbeingawareofhiscompany'spre-scheduled

';l...":
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marketing and other work at Mumbai and other places as well as inspite of being aware of the

receipt ofthe impugned order which he had perused and also understood that the same is against

their company, he kept the same in his attachd/bag and taken away with him. I find that a person

of the rank of senior Director attached directly with the Central Excise matter, had even after

being perused the said impugrred order left for Mumbai for his company's marketing and otler

work matter which was pre-scheduled, without giving any direction on the issue to the personnel

attached with excise work in the said co )pany. Thus, this act ofthe Senior Director in no case

can be termed as mistake but a severe negligence on his part. Further, as stated above, as the

expiry period of 60 days to file appeal was approaching fast, the excise clerk through telephonic

talk reminded their said Director who very suitably prefened to talk from Mumbai with their

excise consultant and returned to Bhavnagar as late as during first week of June-I7 after

attending his certain social, personal and domestic work at Mumbai also. So inspite ofbeing

reminded by the excise clerk well before the expiry period of 60 days, the said Senior Director

neither rushed to Bhavnagar immediately and only retumed as late as in the First week of June

nor activated the procedure of filing the appeal in the present case. Thus, I find that the delay in

filing appeal in the present case has occurred due to severe negligence on the part ofthe top level

of management.,which can not be attributed as due to adverse unforeseen and untoward

situation as claimed/contended by the appellant and thus, consequently it can not in any case be

considered as suflicient cause which prevented the appellant No.1 from filing the appeal in time.

6.3 Further, the said COD in itself nanates the contradictory versions. On one side it is found

that " the said Dircctor alrnost remained outside Bhawagar for along spell of time say more than and nearly 45

days "and on the other side it is found that the said Director returned in the first week of

June,2017. Further, it speaks that the excise clerk through telephonic talk, reminded the said

Director "being expiry period of60 days to file appeal was apprcaching fast". Thus, stay of 45 days outside

and returned date i'r week of June,2017 and reminding call before expiry of 60 days, in itself

are found to be contradictory when we examine the same in context of the period of 60 days

from of receipt of impugned order on24.03.2017.

6.4 Further from the impugned order I also find that apart from the Appellant No.l, under the

impugned order, Shri Pradeep Kochhar, Director ofthe Appellant No. I firm was also penalized

to whom the copy of the said impugned order was sent at the same address of the Appellant

No.1. Thus, two copies thereto were available with the said appellant No. 1. Further, from

para-3.11.4 of the impugned order, it clearly transpires that Shri Pradeep Kochhar was the

Director who was looking after the Central Excise and other works and hence, he was made

notice and accordingly penalized under the impugned order. ln the above COD, it is

categorically mentioned that the original copy of the impugned order so received was

immediately handed over 1o their senior most Director who is Iooking after Customs & C.Ex.
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rclated work for his perusal. Thus, from this point of view also, if one copy of the impugned

order taken by the said Director to Mumbai, can not be considered as sufficient cause for not

presenting appeal in time, when it is a fact that the second original copy was also available *'ith

the appellant.

6.5 Further, I penrsed the proviso of Section 35(1) of the central Excise Ac1,1944 which is

reproduced as under for ease ofreference.

"Appeals to SECfloN 35. [Commissioner (Appeals]1. Any person - (1) '

[Provided that the Commissioner (Appeals) may, if he is satisfied that the appellant was

prevented by sufficient cause from presenting the appeal within the aforesaid period of

sixty days, allow it to be presented within a further period of thirty days l"

From plain reading of the above proviso, it clearly transples that the Commissioner (Appeals)

may allow the appeal to be presented within a further period of thirty days only tt those cases

when he is satisfied that the appellant was prevented by sufficient cause form presenting appeal

in time. From the facts and discussion herein foregoing paras, it is clear that the delay in

presenting appeal in the present case, has been caused due to severe negligence on the part of the

top authority of the management of the Appettant No.1 and in no case dre same can be

considered as sufficient cause for not filing appeal in time. Thus, this contention for seeking

condonation for delay appears to be a concocted story just to camouflage theil inadve(ent delay

which is caused due to their severe negligence on1y. Hence, I hold that the plea of condoning the

delay is not considerable and maintainable and thus, Application for condonation of Delay is

rejected.Consequently,theappealfiledbytheAppellantNo.lisalsorejectedbeingtimebaned.

7. I find that in the case before me the Appellant No.2 has hied appeal on 22.05.2017 aftet

receipt of the impugned order on 22.03.2017. As per the provisions of section-35 (1) of the

Central Excise Acr, 1944, an appeal was required to be presented before the Commissioner,

central Excise (Appeals) within 60 (Sixty) days from the date ofreceipt ofthe impugned order. I

find that the appeal should have been filed within 60 days from 22.03.2017 but the same was

fledon22.05.20lTandthus,thereisadelayofldayinfilingtheappeal,forwhichthe

appellant filed a condonation of Delay Application dated 22.05.2017 wherein he pleaded that as

his financial condition was not sound hence and thus, for arrangement of the pre-deposit of

ks.67,2g01- under section-35 (F) of the central Excise Act, 1944, they could not file appeal in

time.Lookingtothefactsofthecaseanddelayfortheperiodoflday,Icondonethesaiddelay

and proceed to decide the appeal on merits.

8.IfindthatinthecasebeforemetlreAppellantNo.3andAppellantNo.4havefiledappeal

on 16.06.2017 after receipt of the impugned order on 21'03'2017 ' As per the provisions of

Section-35(1)oftheCentralExciseAct,lg44,thesaidtwoappealswererequiredtobe

presented before the Commissioner, Central Excise (Appeals) within 60 (Sixty) days from the

$\il/
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date of receipt of the impugned order. I find that the appeals should have been filed within 60

days from 2l.03.2017 but the same were filed on 16.06.2017 and thus, there is a delay of27 days

in filing the said two appeals. for which the appellants filed Condonation of Delay Applications

both dated 14.06.2017 rcceived on 16.06.2017 wherein they pleaded that as their consultant was

busy with the adjudication proceedings of various authorities due to drive of adjudication and

fruther, the consultant being the Chartered Accountant was also busy with the migration and

consulting work of GST and hence, appeals could not be prepared within time which resulted in

delay of filing the appeals. Looking to the facts ofthe case and delay for the period of27 days, I

condone the said delay and proceed to decide the said two appeals of Appellant No.3 and

Appellant No.4, on merits.

9. On the Appeal filed by the Appellant No. 2, 3 and 4, I have gone through the appeal

memorandums, Written Submissions submitted during hearing, and also oral submission at the

time ofhearing. They contended as interalia mentioned at Paras-3.2 and 3.3 above. I find that in

the case of Appellant No.2 , the issue to be decided is whether or not the Adjudicating

Authority, under the impugned order had correctly imposed Penalty of Rs. 4,97,167l- under

Rule 26(1) and Rs. 3,99,924l- under Rule - 26(2) of the Central Excise Rules, 2002. Further, in

the case of Appellant No.3 & 4, the issue to be decided is whether or nor the Adjudicating

Authority, under the impugned order had conectly imposed Penalty of Rs. 31,970/- each on

both of these two appellants under Rule 26(1) of the Central Excise Rules, 2002. I find that the

case of illicit removal, diversion of goods and under valuation of the excisable goods

manufactured at Appeilant No.l, has been based on the confessional statements of the

concemed, various Diaries, pen drives, laptop computers etc. recovered during the cowse of

investigation from the premises of the Appellant No.2 and two brokers Appellant No.3 and

Appellant No.4, and also on the basis of the Trip/Booking registers etc. of the transporters and

details/records made available from GMB. Further, from the enquiry at Angadias etc. followed

with their statements, it also established that the said Angadias had admitted to have transferred

amount on behalf of the Appellant No. 1 and Appellant No. 2 .There is no dispute about the

withdrawal of the said evidences apart from the facts that the statements of various persons

recorded during investigation in the present case, have never been retracted. In view of these

facts, the said statements recorded and the records/documents etc. withdrawn during

investigation can legally be termed as valid evidences.

9.1 Further, I find that the Appellant No.2, 3 and 4 vehemently contended that the department

has not supplied the copies of the relied upon documents with SCN and instead supplied the CD

containing copies ofrelied upon documents being not the material evidence and hence, could not

make effective reply. I find that this contention is not sustainable in as much as the said three

Appellants were provided the soft copies ofthe relevant documents. Further, it is not their case

0\u1
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that the documents supplied in soft copies are not legible or are not opening. Further, these three

appellants used to operate the computers in their routine course of business and thus, were

acquainted with the said technology and operating system. Further, it is also not their case that

oertain documents provided in CD are not available therein soft copy. Further, after receipt of the

SCN, if any particular documents if found to be missing or not legible, then the same could have

been asked by them but I do not find that this situation has arisen. This is what exactly held by

the Adjudicating Authority at paru 3.7.3.1 arld para3.7.3.2 of the impugned order. Thus, this

contention ofthese appellants is rejected being not sustainable in the eyes of law

10. on the contention of the Appellant No.2, I find that enquiry at the end of various

transporters and fiom their statements and the Trip Registers/Booking Registers etc. recovered, it

clearly transpired that against total transactions of 98 as detailed in Amexure TR-l to the SCN,

Excise krvoices in 80 cases have been found to be issued by the Appellant No 1 and in casc of

remaining i8 cases no excise invoices are found to be issued by the Appellant No.l Further,

details of these transactions on being compared with the details of GMB Registers, the

independent evidences, as reflected in Annexure TR-2 of the SCN it was also gathered that in

the case of 18 transactions no excise invoices are found to be issued as detailed in

Annexure TR-3 of the SCN. Thus, these transactions ofthe 18 consignments totally weighing of

376 MTs. valued at Rs. 71,09,400/- involving c.Ex. duty of Rs.6,43,2021 as detailed at

Annexure-TR-3 to the SCN, were illicitly cleared from the premises of Appellant No.1. Further,

I find that during the search at the premises at Appellant No.2, various diaries etc. were

withdrawn under panachnama dated 30.03.2010 and subsequent statements of Shri Manishbhai

patel, Accountant of Appellant No. 2, Statement of Shri Shrenik Sheth, son of the Appellant

No.2 and statements of the Appellant No.2 were recorded. [n his various statements,

Slui Manishbhai Patel, Accowrtant of Appellant No.2, has deposed that all entries in the diaries

which were recovered under panachanama dated 30.0.3.2010 were written by him and the same

were pertaining to all the business transactions of the Appellant No.2 and he also deciphered the

said entries in diaries which were in coded language. Accordingly, the details of entries in

DiariesmarkedasA,/8andA,/l3,whichwerefoundtobepertainingtotheAppellantNo.2and

found to be mentioned there in'Annexure Bharat Sheth-Al',to SCN and accordingly, on being

comparedthedetailstheretowiththeexciseinvoicesissuedbyAppellantNo.l,ittranspiredthat

ia respect of six transactions details thereof is mentioned at in 'Annexure Bharat Sheth-A2" no

excise ilvoices are found to be issued, irrvolving Central excise duty ofRs. 75,0401-. Further' I

furd from the 
.Arurexure Bharat Sheth-A3' to the SCN that the same is based on the details of

entries in Diaries marked as A,/8 and A,/13 seized from the Appellant No.2 under panachanama

dated30.03'2010accordingtowhichin2TcasesinvolvingCentralExcisedutyofRs.3'99'9241.,

thegoodshavebeendivertedtosomeothelmanufacturerswhereastheinvoicestheretohave
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been diverted to another buyers by the Appellant No.l. Further, I find from the

'Amexure Bharat Sheth-A4' to the scN ttrat the same is based on the details of entries in

Diaries marked as A,/8 and A,/13, seized {iom the Appellant No.2 under panachanam dated

30.03.2010 according to which in 15 cases involving central Excise duty of Rs. 22,2031-, the

Appellant No.1 had paid duty on the lesser value of waste & Scrap but have cleared the old &

Used Plates of higher value. These transactions altogether involving total Central Excise duty of

Rs. 4,97,'1671- ( Rs. 3,99,924 + Rs.75,040/- and Rs. 22,2031), details thereto were found to be

mentioned in the Diaries A"l8 and A/13 seized from the Appellant No.2 under panachalam

dated 30.03.2010 in presence of Appellant No.2. Further, the details thereof have been deposed

by Shri Manishbhai Patel, Accountant of Appellant No.2 in his various statements recorded

during investigation wherein he categorically admitted that the said entries were written by him

and the same are pertaining to all the business transactions of the Appellant No.2 and he also

deciphered the said entries in diaries which were in coded language. Further, Shri Shrenik Sheth,

son of the Appellant No.2 has also admitted that these diaries containing transactions carried out

on day to day basis, were written by Shri Manish Patel on the instructions from Appellant No.2

and also further directed by Appellant No. 2, he used to verifi and check the entries thereto and

then he used to put his signature thereon the said diaries. Further, the said statements of

Shri Manishbhai Patel and Shri Shrenik Sheth were also shown alongwith relevant diaries to the

Appellant No.2 who in his different statements very categorically admitted and accepted the

same being true and correct. Further, details in the said diaries are also corroborated with

independent evidences Viz. Trip/Booking registers ofthe transporters, Registers details of GMB

as well as the details revealed by various Angadias. Further, Shri Hemant Agrawal, authorized

Signature of the Appellant No.1 has also admitted that their company had done business with the

Appellant No.2. Further, on matching of all details as mentioned in the said diaries with Central

Excise lnvoices issued by the Appellant No.1, wherever issued, also shows that the entries found

in the said Diaries are correct being the details thereto are matched that with the said central

excise invoices. Further, the Angadias in their respective statements have deposed that they used

to transfer cash on behalf of various parties as mentioned in their statements and also deposed

that they knew and did business with the Appellant No. 2. Further, most important thing I would

like to mention at the cost of repetition that none of the statements recorded during

investigations including the statements by Shri Manish Patel, Shri Shrenik Sheth as well as of

the Appellant No. 2, have been retracted so far and also the details reveled by each ofthe persons

in their statements have been corroborated with the private records being maintained during

course of their normal business as well as with the certain independent evidences like Register

details of GMB and also accepted by each persons when being shown to them while recording

their statements

10.1 Thus, ftom the facts and discussion herein above, I find that the Appellant No.2 has

N4"
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concemed himself by way of abatement and facilitating the transactions between the buyers and

sellers and ttrus, involved himself in removing, selling and in all such manner dealt with

excisable goods on which appropriate amount of excise duty was not paid with clear knowledge

that such goods are liable for con{iscation under the provisions of Central Excise Ac1. Further, I

also find that the Appellant No.2 has also abated in issuance of only invoices or diversion of

goods supplied by the Appellant No.1. Thus, I find that the Appellant No.2 was conectly

imposed Penalty o f Rs 4,97 ,1671- under Rule 26( I ) and Rs. 3,99,9241- under Rule - 26(2) of the

Central Excise Rules,2002 .

11, On the contention of the Appellant No.3 and 4, as interalia mentioned at para-3 above, I

frnd that on the basis of intelligence, investigation in the present case was canied out and search

at the residence premises of the said Appellant No. 3 & 4 and also search at business premises

of lr4/s Shree Kdshna Enlerprise, owned by the Appellant No.3 were carried out under which

various incriminating documents, loose papers, pocket diaries, CDs, two computer pendrives,

hard discs, laptop etc. recovered under panchanama dated 30.03.2010. I also find from the scan

copies of the page-20 (Diary A/6) and page-3} ( Diary A/7) at page no.108 & 111 ofSCN do

indicate the details ofplot No. 24H pertaining to Appellant No. I alogwith other details of the

transactions as detailed at Affrexure vK-l to the scN. Further, DGCEI also verified the

invoices issued by the Appellant No.1 to these two appellants and it was found that the Appellant

No.1 had not issued invoices on 15.10.2009 in respect of these transaction as mentioned at

Arurexure VK-1 to the SCN. Further, both the appellant No.3 & 4 though not cooperated and

had given evasive replies during the investigation, I find that as observed by the Adjudicating

Authority at Para 3.7.1 of the impugned order, the forensic analysis of the storage devices

unearthed the details of all transactions carried out by these two appellants and the sarne had

been further tallied with the hard records viz. personal/pocket diaries recovered

duringpanchanama dated 30.03.2010. These facts have not been rebutted by these two

appellants. Further, I find that Shri Hemant Agrawal, Authorized Signatory of the Appellant

No.1 also admitted in his statement that he knew both these two appellants and further deposed

that Appetlant No.1 sold the scrape tfuough them. Thus, I find that these two appellants acquired

the possession of the goods involving duty of Rs.31,970/- without cover ofany invoices from the

Appellant No.l, with clear knowledge that the said acquired goods were cleared clandestinely

and hence liable for confiscation. Therefore, the plea that they had not dealt with the offended

goods is ridiculous and both these two appellants are certainly liable for penal action under

Rule 26 (1) ofthe central Excise Rules,2002. Further, the plea of making available relied upon

documents is already dealt with by the Adjudicating Authority and I firlly agree with the findings

ofthe Adjudicating Authority. Therefore, I find that there is no need to interfere with the order of

4t4u
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72. Further, I find that the facts of the present case are distinguishable from the judgments

relied upon by the appellants in as much as the documents resumed / collected, analysis thereof

and data storage devices have been corroborated by the various statements of the appellants and

their employees and relatives recorded during investigation as well as the statements of

transporters, angadias etc. which were never been retracted and independent records obtained

from the GMB authorities and also compared the same with excise invoices of the Appellant

No.1. The persons involved in this case have closely monitored, arranged, financed and managed

all affairs of clandestine clearances made by the Appellant No.l . Moreover they also managed

and handled the cash amounts for the sale of clandestine removal and diversion of excisable

goods, thus played vital role in evasion of Cental Excise duty. Considering the facts and

discussion herein above, various citations relied upon by the appellants are of no help to them.

Instead, I find the following case laws relevant for impugned case.

(a) The statements of the accused, ifnot retracted, the same is legal and valid in the eyes of [aw.

And the same can be considered as conoborative evidence and no filther evidence is required.

(i) Naresh J. Sukhawani [1996 (83) ELT 258 (SC)] (ii) Rakesh Kumar Garg [2016 (331) ELT

321- HC-Dethil

(b) That the evidence or statement or admission or confession is a substantial piece of evidence,

which can be used against the maker of it. (i) Commissioner of Central Excise, Mumbai-V Vs.

Alex Industries [2008 (230) 073 ELT (Tri. Mumbai)] (ii) M/s. Divine Solutions Vs.

Commissioner of Central Excise, Coimbatore [2006 (206) ELT (Tri. Chennai)] (iii) Ivf/s. Karoi

Engg. Works Vs. Commissioner of Central Excise, Delhi [2004 (168) ELT 373 (Tri. Delhi)]

(c) Even ifthe statement was retracted, considering the other facts of the case and corroboration

made with other evidences, the same can be relied upon and the persons involved can be

penalized for their acts. CCE, Mumbai Vs. Ir4/s. Klavert Foods India Prr. Ltd. [201]-TIOL-76-

sc-cxl

(d) Fraud is a well known vitiates every solemn act. Fraud and Justice never dwell together.

Fraud is a conduct either by letter or words and also includes known misrepresentation. Fraud is

anathema to all equitable principles and any affair tainted with fraud cannot be perpetuated or

saved by the application of any equitable doctrine including res judicata. (i) CC (P) Vs. Aafloat

Textiles (India) Pvt. Ltd. 12009 (235) ELT 587 (SC)l and (ii) Ram Chndra Singh Vs. Savitri

Devi and Ors. [2003 (8) SCC 319]

(e) Further, it is also settled legal position that once the case of clandestine removal of excisable

goods, in the manner it has been executed in the current case is established, it is not necessary to

prove the same with mathematical or clinical precision. (i) Madras and Others Vs. D. Bhoormull

[1983 (13) ELT 1631 (SC)] and (iD Shah Guman Mal Vs. State of Andhra Pradesh [1983 (13)

ELT 1546 (SC)l
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13. ln view of the facts and discussion herein foregoing paras, the appeal filed by the

Appellant No. 1 is rejected being time baned. The Appeals filed by the Appellant No. 2,

Appellant No.3 and Appellant No.4 are also rejected being not sustainable in the eyes of
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