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Appeal [ File No, 1.0, Mo Date
Wi/ 166,167,265, 363, 36T /BVR/ 201 56 /AL Rurl/ BVRE/RR/ 20146-17 17.00.2017
T

i HREA WE (Order-ln-Appenal Ne. |
BHV-EXCUS-000-APP-185-TO-189-2017-18

amiur w BN ) Dateof oo o8 agy AN ERE & A 15.03.2018
Order: Date of 1ssue

Passed by Shri Gopi Nath, Additional Director General {Audit), Ahmedabad Zonal Unit,
Ahmedabad.

wfm wEr eeteF Iy, (v ) A oot § @Y 9@ a9 Hifew sntar @,
swiieth Ul A, BARE tetrzers & oaepmer A & A ey, o mpiade ifgE, weeEREE
e afae &t R AR e & umey, Sre e oFE WERTE gy @ o o F
AT Z & s Wees & W w9 & 3t A e it & oA e
T arm

In pursuance to Board's Notification Neo. 26/2017-C Ex,(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dawed 16.11.2007, Shn Gopi Nath, Additicnat Director
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Exclse Act, 1944 and Section 85 of the Finance Act, 1994,
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Arising out of above mentioned OIO 13-EIJL'E|. by Addittonal [Jeint/ Deputy / Assistant
Commissioner, Central BExcise | Service Tox, Rajket / Jamnagar | Gandhidham

WAESAT & ST W ATA U 900/ Name & Address of the Appellants & Respondent

1.M/s Shri Gautam Ship Breaking Industires P. Ltd., Plot No. 11 Ship Breaking
Yard, Alang / Sosiya Dist : Bhavnagar.

2, Shri Samirbhai Vinodrai Bhayani Director of M/s Shri Gautam Ship Breaking
Industires P. Lid.,

3. Shri Bharat M Sheth, Broker, Plot No. 61, B-2, Geetha Chowk, Bhavnagar

4, Shri Kishorbhai A. Patel Prop. Of Shree Krishna Enterprises, Bhavnagar

5. Shri. Vinodbhal Amarshibhai Patel, Plot No. 102, Escon Mega City, Opp.
Victoria Park, Bhavnagar
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Any pelj-mu aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
ien Ehee [oflowirk way
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eal 10 Customs, Excise & Service Tax .!JPE:"PI.':E Tribunal under Section 358 of CEA, 1944
|-' nder Section 86 of the Finance Act, 1994 an appeal lies to;
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Io the West remonal bench ol Customs, Excise & Service Tax Appellate Tribunal (CESTAT
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The appeal 1-Il‘|-r.|t1‘ sub section (2} and [2A] of the section 86 the Finance Act 1994, shall be
fibed In For ST.7 as prescribed unl:ii:r Kule Héﬁi & 9{2A) of the Service Tax Rules, 1994 and

shall be aﬂmmfmlhd ]:F.' l:ﬂ;j. of order of Commissioner Ceniral Excise or Commissioner

Central Excise (Appeals) jone of which shall be a certified copy) and copy of the order p.a.uau_-d
the Commissioner authorizing the Assistant Commissioner or Deputy Commissoner of
iral Excise| Service Tax to ﬂ!-u- the appeal before the Appelinte Trbunal,
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For an appenl to be Gled before the CESTAT, under Section 35F of the Central Excise Act,
1944 which 1s alao made applicable 1o Service Tax under Section 83 of the Finance Act, 19%4,
an appeal irvat thits or shall lie before the Trbunal on puymmt of 10% of the dun
demanded where duty or duty and penalty are n dispuite, or pemal ].': where penalty alone iz in
dispute, provided the amount of pre-deposit payable would be subject to & ceiling of Rs. 10
Crores,
Ursiler Central Excise and Service Tax, *Duaty Demanded” shall include @

i} amount determined under Section 11 1%

ii| amount of erroneous Cenvat Credit mken

fiit] pmount payable under Ruls & of the I:'l.‘ﬂ'l-'iﬂ Credit Rules

-



1<

i)

fani

v

]

[vih

18]}

[E)

[F]

(G
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m:l%f the Mnt case, governed by first proviso to sub-section ﬁl 1:|'Il;| Section- I%EI- 1hed:
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ley e of any loss of where the loss oociies in transit frem & (ectory to a warehouse or

tir ipther factory or Irom one warchouse 1o another during the course of procesaing of the
in & warchouse or in storage whether in a factorny or in & warchouse
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IIE cose of rebate of duty of excise on goods exporied to any country or territory outside India
of on excisable matenal used m the manufacture of the goods which are exported (o any
countiry or termitory outside India.

afy 3o A W aIaE T fEer s & e, e O s & A e fRm o i
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towsrd rent of exc ity final izt
under the p:]!rnvhit:{ﬂ of this Act or the Rules maﬁrr?ﬁcrr W ::Il:.- ::}:: |‘ r_ruﬂ Iéa:r:ﬁ 51:
"IN

Egﬁrbla%pner (Appeaks] on or after, the date apponted under Sec. 109 of the nee Mo 2]
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2001, ¥ gm0 & waw R b om aetw & @wor & 3 A F i & el mir
IR WIEA & OEY AW WY 7 A MRy R 2 o weew R anht mign anr & st
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The abave agpl_i-:atiun ghall be made in duplicate in Form No. EA-8 as n{p:ci'.ﬂed under Bule, 9
of Central A& 5| Rules, 2001 within 3 months from the date on which the order
sought to be anpealed apainst 18 communicated and shall be accompanied by two coples each
of the OO anid Order-In-Appeal, It should alado be accompanied by o copy of TR-6 Challan
cvidencing payment of prescribed lee as prescribed under Section 35-EE ol CEA, 1944, under

Major Head of Account.
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The revision npplic%linn shiall be n:'cgr#anird Yy a fee of Rs. 200/- where the amount
nh‘nlt'ndan: l.IFtI:I:L'H ne Lac or less an s, 1000,/ where the amount mvolved 18 more than
upees COn :
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covera varions numbers of order- in Qriginal, fee for each 010, should be paid in the
aforesaid manner, not withstanding the fBct that the one appeal to the Appeliant Tribunal or
thi ope application (o the Centrel t. As the case may be, is filled to avoiid scriptoria work if
cxcizing Rs, 1 lakh fee of Rs. 100/ - for each
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Attention 15 also mvited to the rules covering these m:‘_ﬂ other rlf]nl:ii matters contmmned in the
Customs, Exciss rvice Appellate Trbunsl [Procedure] Hules, 19832,
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sdrenedf fasimtar dwaET www chec gov in @7 &9 FEY £ |

For the elaborate, detailed pnd latest sions relating to fling of appeal to the highee
appelinte puthority, the appellant may reler to the Departmental webmate wivs ches v n



ff -y

166, 167, 262, 265, 267 /BVR/ 2017

ORDER IN APPEAL
Sr. [ Name of the | Address | Appellant | Appeal No. |
| No. | Appellant | No.
(01 | M/s: Shri | Plot No. 11, Ship|No. 1 166/BVR/2017 |
Gautam  Ship | Breaking Yard,
Breaking | Alang/ Sosiy '
Industries P,
I
02 |Shri Samirbhai | Plot No. 11, Ship | No, 2 167 /BVR,/2017
Vinodrai Breaking Yard,
Bhayani, Alang/ Sosiv
Director of
M/s. Shri
| Gautam  Ship
| | Breaking Ind.
\ ot | 00000000000 o )
| 03 | Shri Bharat | Plot No. 61, B-2!No 3 265/BVR/2017
. | Sheth, Broker | Geetha Chowk, Jain
Derasar Kad,
| | Bhavnagar |
04 | Shri Kishor | Plot No. 102, Escon | No. 4 262 /BVR/2017 |
Amarshibhai . Mega City, Opp. '
' Patel, | Victoria Park,
| Proprietor  of | Bhavnagar
| M /5. Shri
| Krishna '
| |Enterosiee |
| 05 | Shr Vinod | Plot No. 102, Escon | No. 5 267 /BVR/2017
| Amarshibhai | Mega City, Opp.
| Patel Victoria Park,
. Bhavnagar | L

The above five appeals have been preferred by the above unit and
persons (hereinafter referred to as “the appellant no.1” “the appellant no.2"
“the appellant no., 3" “the appellant No. 4" and “the appellant Neo. 5,
respectively) against the Order-In-Original No. 56/AC/Rural/BVR/RR/2016-17
dated 17.03.2017 (hereinafter referred to as “the impugned order”) passed by
the Assistant Commissioner, Central Excise, Rural Division, Bhavnagar
(hereinafter referred to as “the Adjudicating authority”™). The appellant No.1 is
engaged in manufacturing of excisable goods and is registered with the Central
Excise Department and availing Cenvat credit under the provisions of Cenvat
Credit Rules, 2004 [hercinafter referred to as “the CCR').

2 Directorate General of Central Excise Intelligence [now Directorate
General of Goods and Service Tax Intelligence| (hercinafter referred to as
DGCEI) gathered an intelligence that most of the ship breaking units in Alang

are engaged in large scale evasion of Central Excise duty by way of clandestine

o~
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removal of plates and scraps to rolling mills and traders, undervaluation of
plates and scraps obtained out of ship breaking by issuing invoices by
declaring lesser value and transfer of fraudulent Cenvat credit by issuing sales
invoices to furnace units, without actual delivery of excisable goods. Therefore,
investigation was carried out at brokers, transporters, angadias and ship
breaking units which eulminated into issuance of a show cause notice No.
DGCEL/AZU [/ 36-05/2013-14 dated 10.04.2013 to all five appellant, demanding
Central Excise duty Rs. 32,09,994 /- by invoking extended period of limitation
alongwith interest and also proposing penalties under section 11AC of the
Central Excise Act, 1944 and rule 25 of the Central Exeise Rules, 2002 from
appellant No. 1 and proposing penalties on appellant no. 2, 3, 4 and 5 under
rule 26 of the Central Excise Rules, 2002, The said 8CN was adjudicated by
the adjudicating authority vide the impugned order, in which duty was
confirmed along with interest, imposed penalties as proposed in the SCN,

3. Appellant No. 1 & 2 have preferred the present appeal mainly on the
following grounds:

[l  The adjudicating authority has passed the impugned order withow
granting cross examination of transporters and brokers whose
statements have been relied upon in the SCN and OIO, without
following the provisions of Section 9D of the Central Excise Act, 18944.
They relied upon the case laws of (i) G. Tech Industries V UOI - 2016
(339) ELT 2009 (P&H), (i) Jindal Drugs P. Ltd. V UOI - 2016 )340) ELT
67 (P&H), (iii] J & K Cigarettes Ltd V CCE - 2009 (242) ELT 189 (Dell,
and (1v) Basudev Garg V CCE - 2013 (294) ELT 333.

[} Demand of Central Excise duty Rs. £,54,549/- is based on booking
register of the transporter. Booking register of transporier cannot be
evidenice of alleged clandestine removal as there is no evidence that
the goods were loaded from their plot and no evidence that such
goods were supplied to any buyer and they have recetved any payment
against such supply. Also there is no statement of broker in support
of the allegation. The charge of clandesting removal cannot be
established based on third party documents as laid down in judgment
~ {iy Sulekhram Steels P. Lud. V CCE - 2011 (273) ELT 140, (i)
Charminar Bottling Co. P. Ltd. V CCE - 2003 (1%2) ELT 1057, and [iil)
Rama Shyam Papers Ltd. V CCE - 2004 {1GB) ELT 494,

(i}  Similarly demand of Central Excise duty Hs. 7.59,814 /- 15 based on
Diaries/loose papers recovered from the premises of broker, Bharat
Sheth s not tenable as there is no evidence of transport of the goods

ot/
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166, 167, 262, 265, 267/BVR /2017

or no statement of any buyer confirming supply of goods. Demand
cannot be confirmed based on third party documents,

Similarly demand of Central Excise duty Rs. 3,685,450/ - is based on
Dianies /loose papers recovered from the premises of Mr. Vinod Pate] is
not tenable as there is no evidence of transport of the goods or no
statement of any buyer confirming supply of geods or payment
received against such supply. Demand cannot be confirmed based on
third party documents.

Demand of Central Excise duty of Rs, 12,10,174/- is on the ground of
undervaluation based on comparison of their sale price with rates
published by M/s. Major and Minor is untenable in law as it is
contrary o provisions of Section 4 of the Central Excise Act, 1044,
There is not even a single statement of any buyer to the effect that the
price paid by the buyer to them was over and above the price
mentioned in the Central Excise invoice issued by them, They relied
upon the case law of M/s. Sterlite Industries Lid. V CCE - 2005 (189
ELT 329,

The adjudicating authority has not appreciated that the alleged
entries in the diaries of broker Bharat Seth were not relied upon in
the BCN in support of the allegation of undervaluation but had been
relied upon in support of the allegation of clandestine removal. As a
matter of fact the alleged cash payment based on the diaries of Bharat
Seth set out in annexure were of Rs. 99,38 935/ - whereas the alleged
undervaluation in Annexure is of an altogether different amount.

No inquiry was made by the department at the end of the buvers to
establish that the goods were not received by them but were diverted
elsewhere, As a matter of fact no proceedings have been initiated to
deny the Cenvat credit to the said buyers and therefore it cannot be
held that the Cenvatl credit was wrongly passed on to the buyers on
whom the invoices were raised,

The notice is barred by time as the same was issued on 10.04.2013
and demanded duty for the years 2009 and 2010, Larger period of 5
yvears is inapplicable in the present case, It is clear from the
statements of the authonzed person that they have not cleared any
goods  without Central Excise invoice and hence no willful
misstatement or suppression of facts of contravention with intent to
evade payment of duty.

Since demand of duty 15 lable o be set aside, the interest and

penalties are also liable to be set aside. W
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4. The appellant No, 3 has contended mainly on the following grounds:

(i)

il

fii

(1v)

vi)

That being a * Middle Man' between buver and seller, he can not be
considered as ‘Broker' as per the provisions of the Central Excise Act,
No evidences that he had entered into "Written agreement/condition”
and how and under what manner he had dealt with the Appellant
No.l so as to help in evasion of Central Excise Duty as alleged. That
being & middle man, he pot nominal commission of Rs. 15/- to Rs.
25/- per MT. There was no written contract made | entered into by
him for his job.

The transportation of the disputed goods was always being managed
by the buyers i.e, Re-rolling Mills or Furnace Unit who used to contact
the Appellant No.1 over telephone for said sale / purchase. The prices
of said goods were fixed by the respective sellers and buyers as per the
prevalent market conditions as such Appellant No.2 has no role to
play in fixing of price. That the transportation of said traded goods
was arranged by the buyers viz. re-rolling units, furnace unts ete.
Further, loading of guods were done in the presence of persons known
as 'Chhatiwala’, deploved by the buyers, who segregated the required
plates / scrap, in the plots of ship breaking units.

The department has not supplied the copies of the relied upon
documents with SCN and instead supplied the CD containing copies
of relied upon documents, which is not the material cvidence and
hence, could not make effective reply,

The case is based on the statements of various persons recorded on
the basis of private records viz. seized diaries { maintained by him for
limited purpose only) , trip registers, private records of Angadias etc.
However, all these private records have not been corroborated with the
Central Excise Records by the Appellant No.l and alse of Re-Rolling
units/ Furnace units.

The seized Diaries under reference had been written by him only for
his purpose only and nat for other purpese. Il he was involved in illicit
removal, then such vehicle numbers and freight charges would have
been written therein. The particulars of weighment found n the
Diaries were only ‘Notes” which were written during reorganisation of
the seller and buyers and nowhere it is mentioned that the goods
under dispute had been actually sold by the Appellant No. 1.

The details of the various Annexure to SCN, based on Diaries

recovered under Panchnama from the premises of Appellant No.2, are

by~
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not further corroborated and no statements of the concerned
mentioned therein have been recorded during the investigation.
Hence, it is & case of no corroborative evidences regarding the receipt
of the 5o called clandestine removals,

That the OIO passed by the adjudicating autherity was not legal and
correct, as the same was passed on the basis of third party's evidence,
without corroborative evidences. The demand for clandestine removal
was determined on the basis of entries made in seized diaries of the
appellant and trip registers of the transporters. Statements of drivers
were not recorded and inquiry at the end of buyers was not
undertaken.  Further, the demand for undervaluation was also
confirmed on the basis of inquiry conducted at the end of various
market research agencies. Therefore, the SCN was decided on
assumptions and presumptions and the same was passed by gross
violation of Section 33B and 63B of the Indian Evidence Act.

He had no concern in transporting, removing (as the removal of
disputed goods taken place at place of Appellant No.1 and no proof of
his presence at the time of removal), depositing ( he had no place of
depositing the disputed goods and no evidence thereto produced),
keeping, selling or purchasing ( these words not applicable to him as
he had not involved in physical sale and purchase of the disputed
goods) or in any other manner as mentioned in Rule-26[1) ibid.
Further, he was not involved in the matter of issuance of C.Ex.
invoices as the same is the responsibility of the Appellant No.l.
Hence, penalties wrangly imposed on him under the impugned order,
Varicus case laws relied upon have been ignored by the Adjudicating
Autharity. The same are once again relied upon by him in the present
proceedings.

Reliance is placed on  the OIA dated 10.04.2017, wherein the
Appellate Authority had taken lenient view as the charges have been
confirmed only on the basis of third party evidences and without

corrohorative evidences.

5.  The appellant No. 4 and 5 have contended mainly on the following

grounds:
(i

They have requested for supply of relied upon decuments but the
same waes not provided by the adjudicating authority, which in

violation of principles of natural justice, q ; ! /]

,
o
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(i)  Regarding findings recorded at Para 3.4.7 & 34.8, he had received
many SCNs and due to adjudication drive of the department, he and
his consultant were busy and therefore he could ask for relied upon
documents at the time of personal hearing. They have not received
solt copy of RUD. Therefore, the findings recorded are vague., Unless
each and every document is supplied, the department cannot expect a
reply him. Once the responsibility is cast upon the department, it
cannot be charged by shifting the burden of the appellant by saving
that their request for hard copy of documents s only a dilatory
tactics,

(il The adjudicating authority has not dealt with the peas made by him
in written reply. Not only this, the judgments referred to and relied
upon been completely ignored by the adjudicating authority and
hence the order is non-speaking and non-reasoned one.

fivi They always co-operated with the investigation and as per his
availability and summons, remained present and he has never
provided evasive replies as he never indulged himsell in any illicit
activities and no such evidence was brought by the investigating
officer, The ship breaker from whom it is alleged that he had
concerned himself with these goods have not admitted to this fact nor
any documentary evidence even remotely suggesting that he was
involved in clandestine removal of such goods.

(v}  They have not dealt with the goods in the manner preseribed under
rule 26 of the Central Excise Rules, 2002, The sine qua non for a
penalty on any person under the above rule is that either he has
acquired possession of any excisable goods with the knowledge or
belief that the goods are liable to confiscation or he has concerned in
transporting, removing, depositing, keeping, concealing, selling or
purchasing or has in any other manner dealt with any excisable goods
with such knowledge of belief. They relied upon the case law of
Godrej Boyce & Mfg, Co. — 2002 {148) ELT 161 (T). Therefore, he is not
liable to a penalty, which is imposed under the impugned order.

B. Hearing in the case of appellants No. 1 & 2 was held on 22.12.2017,
which was attended by Shri Rahul Gajera, Advocate. He reiterated the
submissions of appeal memo, submitted series of judgments in their favour

b~

and requested to decide the case gecordingly.
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Hearing in the case of appellant No. 3 was held on 15.02.2018, which

was attended by Shri N. K. Maru and Shri Q. H. Qureshi, representatives of the

appellant. They reiterated the submissions of appeal memo and submitted

written submission dated 30.01.2018 for consideration and requested for
taking lenient view. They also informed that the appellant has not deposited

pre-deposit amount.

.

Hearing in the case of appellants No. 4 and 5 was held on 23.02.2018,

which was attended by Shri Sarju Mehta, CA. He reiterated the submissians of
appeal memo and filed the additional submissions dated 23.02.2018 for
consideration. In the submissions dated 23.02.2018, it was contended that-

fil

(i)

{111}

The allegation in para 8.4.2 & 8.4.3 of the 3CN is that Shr Vinod
Patel has written and maintained private records. Whereas in
concluding para viz. 8.10.4 of the SCN, it is stated that Shri Vinod
Patel & Shri Kishor Patel, brokers dealt with such goods, It is clearly
evident that department s not sure whether Shr Vinod Patel was
involved in the so called clandestine transaction or both Shri Kishor
Fatel and Vinod Patel were involved, Ideally, in the adjudication
proceedings such aberrations or flaws should have been sorted aut or
at least for the sake of justice the adjudicating authority should have
commented or discussed these matters. However, the adiudicating
autherity did not even discuss this aspect.

The only so called evidence of alleged clandestine removal is seized
diaries, The adjudicating authority has failed to appreciate the facts
on record. The investigation carried out by DGCE] has not controvert
the deposition/explanation given by Shri Vinod Patel. Adjudicating
authority has ignored the submission that many entries were
estimates/survey of the goods lying at various plots of ship breaking
yvard. It is not denied that the adjudicating authority has power to not
to accept the submission but that can be done through a reasoned
and speaking order. The adjudicating authority has considered merely
tallying of some date in diaries with those in storage device as
corroboration.

Removal of goods from a factory involves physical movement involving
vehicles and other entities, Neither any investigation was carried out
with these entities nor with any entities to whom such so called

pob~

clandestinely removed goods were sold.
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o, I have carefully gone through the entire case records, SCN, OIO and

various contentions raised in written submissions of the appellants as well as
contentians raised during personal hearing. The issues to be decided in the
present appeals are — (a) whether appellant No. 1 was invelved in clandestine
removal and undervaluation of their goods and consequently whether the
appellant is hable for payment of duty with interest and penalty or otherwise,
and, (ii) whether appellants No. 2, 3, 4 and 5 are liable for penalty or otherwise,

10. It is seen that appellant No. 3, i.e., Shri Bharat Sheth has not deposited
7.5% amount of penalty imposed upon him, as required under section 35F of
the Central Excise Act, 1944, Shri N. K. Maru, representative of the appellant
No. 3 appeared for hearing on 15.02.2018 and he also confirmed that they have
not deposited pre-deposit amount. Therefore, 1 find that his appeal 15 not
maintainable and accordingly the same is rejected.

11, 'The case of the department for clandestine removal is based on various
documents like diaries recovered from premises of the brokers Shri Bharat
Sheth, Shri Vinod Patel and Shri Kishor Patel as well as booking register of the
transporter supported by statements of varous persons recorded during
investigation. It is contended by the appellant No. 1 that the adjudicating
authority has not granted cross examination of witnesses and therefore the
proceeding is vitiated, In this regard, [ find that on going through the defence
put forth by the appellant No. | during adjudication, it is nowhere found that
they had requested for cross examination of witnesses. The OlO passed by the
adjudicating authority also does nol mention any such request received [rom
the appellant No. 1. Therefore, | find that this plea is taken by the appellant No.
| for the first time without requesting for cross examination at the ume of
adjudication of the case by the adjudicating suthority, 1 find that cross
examination is not required to be granted in routine manner. It should be
decided bv the adjudicating authonty on case to case basis, looking to the
peculiar facts of each case. | alse find that during investigation as well as at the
time of SCN, appellant No. 1 was provided copies of statements recorded as
well as documents collected during investigation. Thus, 1 find that the
principles of natural justice have been followed in the case. | also find that
neither during original adjudication process nor during appeal stage, the
appellant No. 1 has shown their doubt about credibility of statements recorded

and documents collected. It is naot argued that the transporter was making

enitries in his register on his own and that they or commission agent have not . =&

called for the trucks for loading goods from their premises. Therefore, it 15 not

b -
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necessary that in every case cross examination is to be granted. My above

') views are supported by judgment of Hon. High Court in the case of M/s. Patel

{ |, Engineering Ltd. V UOI - 2014 (307) ELT 862 (Bom), wherein it was held that:

l\I\I\'.

21. Thus, the consistent view is that may be and only in case of want
of Natice to the affected party in all other cases it is not enough to allege
breach of principles of natural justice but also demonstrate that
prejudice is caused by such breach This is for the simple reason that
any departure or every breach does not necessarily result in miscarriage
of justice or gross failure of fustice. Further, the principles of natural
fustice are nat a strait-facket formula. Which principles of natural justice
ar which facet of the same is applicable, depends upon the nature of the
lis, the statute under which an adjudication is underiaken and several
other factors.

| have also gone through the case laws cited by appellant No. | and find
that the facts and circumstances in those cases were different from the facts of
the present case, for example, in case of M/s. Jindal Drugs P. Ltd. V UOI -
2016 (340) ELT 67 (P&H), it was held by the Hon. High Court that statements
recorded behind back of assessee cannot be relied upon in adjudication
proceedings withoul allowing assessee an opportunity to test evidence by
cross-examining makers of said statements. However, in the present case, it is
clearly mentioned in the SCN that statements of various persons recorded were
shown 1o partner of the appellant No. | {appellant No. 2) and he was asked to
comiment on the same and such comments were duly recorded in his statement
under Section 14 of the Central Excise Act, 1944, Therefore, it cannot be said
that the statements were recorded behind the back of the appellant.

12, Another plea of the appellant No. 1 is that no demand can be raised on
the basis of booking register of the transport company as there is no proof that
the goods were actually loaded and sent and that there is no confirmation from
buyers or brokers. In this regard, [ find that out of 130 entries in the booking
register of the transporter, 110 matched with the invoices issued by the
appellant No. 1, In case of remajning 20 entries, it was found that no invoice
was issued by the appellant No. 1, Purther, from register maintained by GMB,
it was found that on the date mentioned in the booking register of the
ransporter, such truck had entered the premises of the ship breaking yard.
Thus, both entrnies tally with each other. However, the Directar of appellant No.
| {appeilant No. 2}, during his statement, failed to provide proper justification.

b~
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It is confirmed by the transporters and brokers in their respective stalcments
that they enter the details of the truck and plot number etc in their register
only after the deal is finalized and they were confident that whenever there is
entry in booking register, the truck had loaded scrap from the plot number
mentioned in the register. Therefore, the vague reply of the Director of the
appellant No. 1 (appellant No. 2) cannot be accepted. Regarding confirmation
from buyer end, it is seen that the booking register only shows destination and
not the name of the buyer. Therefore, such confirmation from buyer end is not
possible in the present case. [ find that in cases of clandestine removal, it is
obvious that the party/person engaged in such illicit activities would try his
best not to leave any evidence behind and therefore, such cases are io be
proved on the basis of evidences available. It is settled legal position that it is
nol necessary to prove the same with mathematical or clinical precision. 1 rely
upon the following case-law:
COLLECTOR OQF CUSTOMS, MADRAS AND OTHERES Vs D. BHOORMULL -
1983 (13} E.L.T. 1546 (8.C))
30. It cannot be disputed that in proceedings for imposing penallies
under clausa (8) of Section 167, to which Section 178A does not apply,
the burden of proving that the goods are smuggled goods, is on the
Department. This is a fundamental rule relating to proof in all criminal or
quasi-criminal proceedings, where there is no statutory provision to the
contrary. But in appreciating its scope and the nature of the onus cast by
it, we must pay due regard to other kindred prnciples, no less
fundamental, or universal application. One of them is that the
prosecution or the Department is not required to prove its case
with mathematical precision to a demonstrable degree; for, in all
human affairs absolute certainty is a myth, and as Prof. Brett
felicitously puts it-"all exactness is a fake". El Dorado of absolute
Proof being unattainable, the law, accepts for it, probability as a
working substitute in this work-a-day world. The law does not
require the prosecution to prove the impossible, All that it
requires is the establishment of such a degree of probability that
a prudent man may, on its basis, believe in the existence of the
fact in issue, Thus legal proof is not necessarily perfect proof
aften it is nothing more than a prudent man’s estimate as to the
probabilities of the case,
31. The other cardinal principle having an impertant beanng on the

incidence of burden of proof is that sufficiency and weight of the evidence
i to be considered to use the words of Lord Mansfield in H{mrh\y\ur
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(1774) 1 Cowp. 63 at p. 65 "According to the Proof which it was in the
power of one side to prove and in the power of the other to have
confradicted”. Since it is exceedingly difficult, if not absolutely
impossible for the prosecution to prove facts which are especially
within the knowledge of the opponent or the accused, it is not
obliged to prove them as part of its primary burden.

13, It is also pleaded by the appellant No. | that charge of clandestine
removal cannot be said to be established on third party records as laid
down in case laws cited. In this regard, | find that a portion of demand
raised against the appellant is based on diery/private record/computer
data recovered from broker 8hri Bharat Seth, Shri Vindod Patel and Kishor
Patel. Though Shn Vined Patel did not co-operate with the investigation,
which is clear from the replies given by him during recording of his various
stalements, the investigation has been able o decipher the data recorded in
coded language, On comparison of the said data with clearances shown by
the appellant No, 1, some official clearances made by appellant No. 1 are
found to be recorded in such private record /diary of the broker. Further, in
case of data recovered from Shri Bharat Shet, his accountani has very
clearly revealed all the transactions recorded, which shows that the
appellant No. 1 through brokers, was involved in clandestine removal of
goods as well as diversion of goods for passing on the Cenvat credit
fraudulently. The diaries also contained entries of Angadias and further
investigation at the end of Angadias revealed that cash transactions took
place between appellant No. 1, brokers and buvers of the appellant No. 1.
Therefore, the third party documents are duly corroborated by other
evidences and statements. Appellant No. 1 or appellant No. 2 were not in a
position to explain as to how their official transactions were found in the
diary of the broker, when confronted with such records. It is clear that the
diary maintained by Shri Bharat Sheth and Shn Vindo Patel [brokers)
contained licit as well as illicit clearances of the appellant No. 1. Thus, |
find that authenticity of the diaries maintoined by Shri Bharat Sheth and
Shri Vinod Pate] is established. Since, it is not only the diary upon which
the whole case of the department is made out but also the fact that the
dinries contained some transactons which matched with the official
transactions of the appellant No. 1, the case laws cited by appellant No. 1
te argue that demand cannot be ralsed based on third party data 15 not
acceptable, 1 find that on this count also the clandestine clearance by

appellant Na. 1 is established. W/ﬂ'

14



14. Regarding allegation of undervaluation in the SCN, it is contended by
the appellant No. 1 that after introduction of transaction value concept,
department cannot raise the issue unless it is proved that buyer has paid
over and above the price mentioned in the Central Excise invoice issued by
them. In this regard, | find that the diaries seized from the brokers, Shri
Bharat Sheth and Shri Vinod Patel contain details about cash amounts
transferred from various buvers to ship breaking units through angadias.
Further, the price adopted by DGCEI is also relied upon by most of the ship
breaking yards of Alang and the goods emerging out of breaking up of ship
is sold at or about the same rate. | find that in order to be just and fair, the
investigation has also allowed variation upto 2% in the price published by
Major and Minors. Thus, | Iind that it is not a case where flow back of
money or receipt of consideration over and above invoice value is not
established. It is but natural that in a case where assessee is engaged in
clandestine clearance as well as undervaluation of goods produced by
them, nt one can establish one-to-one correlation of goods sold and
payments received in cash or through angadias. In my view, it 1s sulficient
evidence that as per the dairies recovered [rom brokers, cash transactions
took place between various rolling mills/furnace umits and the appellant
No. 1 through the brokers and hence it can be said that the appellant Na. 1
received some payment in cash over and above inveice value through iliegal
channels. Therefore, | find that the rejection of transaction value and
replacement of the same by the price prevailing is correct in view of
Valuation Rules as well as section 4 of the Central Excise Act, 1944,

15, Reparding the plea that the notice is barred by limitation, | find that
the nvestigation is successful in proving that the appellant No. | was
engaged in illicit removal of their goods and also evasion of duty by way of
undervaluation. This is nothing but suppression of facts with intent 1o
evade payment of duty and therefore, [ find that extéended period of
limitation is correctly invoked in the case. Thus, the demand of duty
alongwith interest, as confirmed by the adjudicating authority is required to
be upheld and appeal filed by the appellant No. 1 is required to be réjected.

16. Coming to the personal penalty imposed upon appellant No, 2, | find
that appellant No. 2, being Director of the appellant No. 1 was invoived in
day to day business of the appellant No. 1 and he was the person who did
not account for the goods manufactured, cleared the same without 1ssue of

Nty
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invoices, received payments against such clearances in cash and also key
person in undervaluation of the goods manufactured by the appellant No.
|. Thus, he is the person who dealt with the goods with knowledge that the
goods were liable for confiscation, Thus, imposition of penalty upon him by
the adjudicating authority is proper.

I7. Appellant No. 4 has contended that the charges in SCN are vague
and role of appellant No. 5 is discussed but penalty i1s proposed on both
appellant No. 4 and 5. In this regard, 1 find that appellant No. 4 was
handling trading firm and it has been proved by investigation that the
appellant No, 5 was involved in day-to-day work of the dealer firm, though
appellant No. 4 denied having any role of appellant No. 5 in his firm. It has
been brought on record that the invoices for the poods purchased from
appellant No, 1 were issued from the trading firm M/s, Shrec Krishna
Enterprise and these invoices were used for diversion of the goods for the
purpose of fraudulent availment of credit. Therefore, role of the appellant
No. 4 is properly discussed in the 8CN. | find that appellant No. 4 has
involved himself in clandestine purchase and sale of excisable goeds and
also in unaccounted money transactions against such sale and purchase of
goods, Therefore, the plea that he had not dealt with the goods in the
manner prescribed under rule 26 of the Central Excige Rules, 2002 is not
aceeptable. Therefore, the penalty imposed by the adjudicating authority on
appellant NO. 4 is proper and justified and there is no need 1o interfere
with the same.

|8. Appellant No, 5 being broker, has contended that he has not dealt
with the goods in the manner preseribed under rule 26 of the Central
Excise Rules, 2002 and in support some case laws have also been cited by
him. In this regard, | find that Shri Vined Patel [appellant No. 5] was the
person who procured goods from appellant No. 1 and whenever invoice was
to be provided to the buyer, the name of M/s Shree Krishna Enterprise
was utilized but where no invoice was to be given, he just used 1o send the
same without invoice hy making entries in his private diary. His diary
contains all the details of goods pracured without invoice and sold without
invoice as well as goods sent to one party and invoice provided to some
other party, in order to fraudulently passing of Cenvat credit. His diary also
contains details of cash transactions made with buyers as well as with
appellant No. 1 for such clandestine clearances. Therefore, the plea that he
had not dealt with the offended goods is ridiculous and he 1s certamly

.~
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liable for penal action under rule 26 of the Central Excise Rules, 2002.
Further, the plea of making available relied upon documents is already
dealt with by the adjudicating authority and | fully agree with the findings
of the adjudicating authority. Therelore, 1 find that there is no need to
interfere with the order of the adjudicating authority in this regard.

19,  In view of the above, appeals filed by all the five appellants are hereby
rejected and the order passed by the adjudicating authority is upheld.
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Commissioner [Appeals)/
Additional Director General {Audit)
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By R.LP.AD,
Te,

{i M/s. Shri Gautam Ship Breaking Industries P. Lid., Plot No. 11, Ship
Breaking Yard, Alang/Sosiya.

fi}  Shri Samirbhai Vinodrai Bhavani, Director of M/s. Shri Gautam Ship
Breaking Ind. P, Lid,, Plot No. 11, Ship Breaking Yard, Alang/ Sosiva.

{i}  Shri Bharat Sheth, Plot No, 61, B-2 Geetha Chowlk, Jain Derasar Rad,
Bhavnagar.

ftvj  Shri Kishor Amarshibhai Patel, Proprietor of M/s. Shri Krishna Enterprise,
Plat No. 102, Escon Mega City, Opp. Victoria Park, Bhavnagar.

fv)  Shri Vinod Amarshibhai Patel, Plot No. 102, Escon Mega Citv, Opp,
Victoria Park, Bhavnagar.

Copy to:

1) The Chielf Commissioner, CGST, Ahmedabad.

2) The Commissioner, CGST, Bhavnagar.

3) The Assistant Commissioner, CGST, Diviiv= IT Bhavnagar.
4) The Assistant Commissioner (Systems), CGST, Bhavnagar,

5) The Superintendent, CGST, AR = ﬂiguﬁ . Bhavnagar.
6) Commissioner (Appeals), CGST, Rajkot!
7) Guard File.

17



