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C)rder

Passed by Shri Gopi Nath, Additional Director General (Audit), Ahmedabad Zoual Unit,

Ahmedabad.
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+iuqr lE/1.tt -*.:.g. (('m.&.) ftaar+ tir.t".l.tte t qnr c} cti 1ftfu-s 3fitar q.

"e/?"rre-\r$.4. ft-aiq rE.tr.r"ru # :Fftur fr, ,,lI ,tfr aTq, 3{q{ r5rfi&m rfrBc,:rA+srdE

fr-trd $-c +i Fc.a vmG-cq tqqv SI qnTle, *;fi-q ,acr( 16 3rfuEafr tc,sY ffr qT{r :g *'

3wtd 6J 61 4* Jftt t s<si fr :nisr vrlrd 6{i + r*w fr 3{q-s crffi * sq c F-r+a

fuqr rrfi t.

In pursuance to Board's Notification No. 2612017 -C.EX.(NT) dated 17.10.217 read

with Board's Order No.05/2017-ST dated 16.11.2017, Shri Gopi Nath, Additional Director

General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appoirted as ,A-ppellate

Authority for the pLrrpose of passing orders in respect of appeals filed under Section 35 of

Central Excise Act, 1944 and Section 85 of the Finalce Act, 1994.
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O.l.O. No.

56/AClRural/BlrR/ RR/ 2O 16- t7

Bar+'I

Date
17.O3.2017

g

(i)

rr 3+R 3{r{fffr/ sryd JrrFFil 3E -rrr{d/ fi.rzr+ JJq{d, *;fiq 3iqr{ ?Fai fdt.F{, rra*}e I ar+azr
I drfrtni r rom" sqrRfua urtr'qa rrraer € qffia: I
Arising out of above mentioned OIO issued by Additional/ Joint/ Deputy / Assista n t
Commissioner, Central Excise / Service Tax, Rajkot / Janrnagar / Gandhidham :

EI 3rft6lfi-dt & craqlfr 6r mrFI \rd car / Name & Address of the Appellants & Respondent :-

l.M/s Shri Gautam Ship Breaking Industires P. Ltd.' Plot No. 11 Ship Breaking

Yard, Alang / Sosiya Dist : Bhavnagar.
2. Shri Samirbhai Vinodtai Bhayani Director of M/s Shri Gautam Ship Breaking

Industires P. Ltd.,
3. Shri Bharat M Sheth, Broker, Plot No' 6L,B-2, Geetha Chowk, Bhavnagar
4. Shri Kishorbhai A. Patel Prop. Of Shree Krishna Enterprises, Bhavnagar
5. Shri. Vinodbhai Amarshibhai Patel, Plot No. 102, Escon Mega City' Opp.

Victoria Park, Bhavnagar

Fs 3{r}?r(3rfffl t .qftrd 6f$ EqEa Frafilfua dtlt ii Jtr{r+a qrfusrft / crfum{ur t {qqr
:r{ o sr{{ 6t €?Fan tl/
Anv person aggrieved b1, this Order in-Appeai may file an appeal to the appropriate authority
in the followrriE way.

(A) 6qr qr6 .i;ftq &qre er6 rrd d-dr6{ }qrfrq ;qrqrft-6{ur }' cF $qd, +44 sacn elffi
$fuffiia .1944 fft tnu "3ss t n.rJn r.s E.d :rfuA-{p. 1994 6I urr 86 h 3rEda

ffiBa wrr fir an 16S t r/

Appeal to Custorrs, Excise & Service Tax Appellate Tribunal under Section 358 oI CEA, 1944

/ijnder Section 86 of the Finance Act, 1994 an appehl lies to:-

3{

(ii)



To the West reslonal hench nl'('uslonrs.. Excrse.& Service Ta_x App.llate Tnt,unal ICESjTAI I ar.2,'d Fioor. ,Bhalma Ii. Bhar,, an, Aaa....;r 
-A h-;;;; ri;a'f sbii r bT.' 'a;"e oi ai;p;;i"";i[;"ih;; ;dmentroned rn para- 1(a) above

(iii)

(B)

(i)

t1r)

yffiq;qmrfufi{* t +ro+i -+rfa r+tla 6d +. ts(, ftfiq 3iqrd ?ts<F (3{fid) G-.rflnff. 2001.i, fr+a o fi 3rdJrd ftrtftd fta ari ilq* ra-.1 +t qR cG-qi t # Bi ,* #' ;"#";rq t 6fr 9*- cfr'* {Ter, ildr rcqrd Ta' fi aftr ,aqrd fir airr 3ik 
"-r,rT 

r* S-1*, -* ;
ors qr rgs +-q, 5 dE rq(r qr 50 iro wv m 3rqzn 50 drs {cq + 3rfu6. H d s:+t;
1,000/- {ct, 5,000/- 5c} 3{prrn 10,00(l/- 5q$ +r G.tfft-a srrT lrFF fr cfa. flFrrd oi, Aqit 

"T6 mT BJaaF, €rifud Hq-dr+ ;qFnfu-fi{ur fi rnsr t s6T-d+ {B.afl{ + ,ra t e€t :t
\clclrJ;t6 s]lt s' 6 (dRr frrr tsrl-4id ilfi sEFc {dr{r fu-qr srdr qG(' t Frifud ET[IZ 6r cr4?nfr.

E A rq ?rrcr e 6Hr qrftr .il6i €dftrd 3l.mq ;qrqrfu+rur A qnur Fera ts r ii..a ,.gr;'|*a
]ft&g dr faq :rrer+-q* t qrer 500i- r,n' w Etfrfra stc6 dlr fia, d", r) 

' '

The appeal ro. the- Appglla-le Tribunal slrall be filed i, ouadruolicate in lorm IrA.i / as
prescnDed under.Hule b ol cqnlr?l tsxcise (Appeall Rules,200l'and shall be accomoaniidagarnsr one wlrrctl al teast shoutd be dccori.lbanied bv a fee of Rs. 1.000/ Rs.SttOoi_.
R"s. I0,000/.- where amounr or durl- rlemandl iiit6iijil pe",iariv I reiuna ii ubiii5 '1"J.llii_ii,r,i
)u Lac ano.aouve 5U Lac respeclrve-l). lq the lorm of cross-eil bank dralt in favoui of Asst.
Kegrsrrar or Drancn ol any.nomlnaLed publrc sector bank of the place rvhere the bench ol an\nomrnateo puI)rrc^sector bark ot fhe place Bhere the bench'of rhe Tribunal is sittrarerl
Applrcatron made tor srant ol stav sh:rlJ bc accompanied bv a lee of Rs. 500/
$rrdrq -{ElITrJ6-{ur s' Ffrer 3Tqrd, B< Jrtttt++a ]q94 +l uRr 86(t ) +. tFrrd €-drm.{fiffi, 1994, fi G-{fl 9(t) * .rid f}rlftd ctr{ s.r.-s fr {r{ cmt fr # ar s*2ft lii swt
€Ri lis rr*r * Ecc, 3rfifr ffr rr$ 6i, rflfit cfi €rer ,i {idrd +1 rr+g € u6 qft rqrFta
d-fr !,i6rl :it* f*A t rq t rq (16 cfA t H?r. 61 0-dr{{ 8r aia ,.qrs Sr ai;r $h ary+
Tiqr q4EIr, tcrr 5 drs qr 5Fs 6q, 5 drg $c(' qr 50 drg $q!' d6 3Rtdr 50 drc 5c(r t 3rB6
t di -nqer: 

1.000i- sqi, 5,000/. 5qd j{?rdr io,oooi rtl$ +r Eullm ;rffr ?rd5 fi qfa sfrrd
art iitrilta ?16 mr errdra. ffird .Hqtft{ ;qrqre-6{Er 6r rnrsr t r5r++ "rG-ren }. aTff t
F;fr :fr sr&ffi++ et{ # ffi rarr art ffiil S6 gr.rc drn fi;qr srar'qrfd( r sqfila BTrc 6l
p-arara. $o *r yt rnsr t ildT .nf6\, s6r F{fud rqrdrq';qrqrfu+-{vl St enur RF H i enrajl&t 1et Jn-i{) fi filr' yriea-cr t' +nu 5691- oqq 6r Bqlfrfr T@ ilffr mrar ilrn rl 

'

The appeal under sub secrion {ll of Seftion 86 of rhe Finance Act. 1q94. to the Aooellate
lribunalSh4ll be filed in quadiubticare in Foim S.r.5 ds'briiiriLrid unai'r Huii:'siiY%l i-ri!
Scrvrce lax IulgsL-l_994, axd Slrall be accompanied by a cbpy of rhe order aooealed heainst
(o_ne ol .whlch shall De cerlllled copy) and should be accomrianied bv a fees'o[ Fs. IUOO/-
\!herl the amount ol servlce Tax & inrerest demanded & penaltv levied of Rs. 5 Lakhs or les.s
!s.50Q0/- where rhe amounr o[ servi.e lax & inreresr demarided & oenaln levied lJ- mor-e
1l'ran lrve lakhs but. nor exceedjng Rs. Fr[r1 Lakhs, Rs. 10,0O0/- where'the amount of service
lax & ln_rcrpst delnanded & pe4Slry levieil is more rhan fifrv Lakhs ruoiFs. in iha fo;m-;i
crossed bank drall tn laroua of tl-re Assisrant Reeistrar of the bench trf nominated public
Sector Bank of the pla(e rvhere the bench oJ T1i-6unal is srruared. / Applicarion m.da fo;qranl ol stav shall he accompanied lrv a lee of Rs.500/ .

F*.a:rftG-+q, 1994 6r rTr{r 86 ff'3c-qnr*t (2) !"i (2A) + 3trJra 6S *r rfr :l.ftd, fdrf,{
fr{frdrfi, 1994, t B-{n 9(2) !-d 9(2A) h ;rra Bstft-a ctrd s.r.-7;i 6 s1 qgzfr !?i ssh srtr
$r.{+4, ar-*'q 3r.cTd got 3rerdr_ lrqI,r 1yQ-s1. ffiq raqr( c.F A-dRr crfud :nelr 6r cft-st
{dEn st (TdA fr (rfi qfla rfrrfi-d fr,{t Erfd(r) }lt{ :nqa3 <oro u5m+ 3flzFrd 3{Tdr Jqr+rir,
iffiq rsre fl6/ i-dr6{, +t 3rqr&{ "-qrqrfu6{ur +t-3r+{d rj ari or fa'{ei ii drd yred fir
qfr et fl?r * rcrrF fafr ilifr I /
The app€al under sub section (2) ancL (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a cop1, ol older of Commissioner Central Excise or Commrssioner,
Cenlral Excise (Appeals) {one of which shall be a cenified copyl and copl oIrhe order pcssed
bv the Commissioner authorizing the Assisrant Commissioner or DepuU Commissi5ner ol
Central Excise/ Sewice Ta-x to file the appeal before the Appellate Tribunal.

Sqt Ta, adq 3?qTa ?Iffi (rE tqrsr $+&q crBfi{ur (n-€-c) fi cfa $qid t apr} jt A-Arq

i?qrq erFF:rFlfr^+q 1944 fiI trRr 35utr + 3idrtd, I *r fudlq:rftfiqa', 1994 Sr qRT 83 fi
3rf,rid hdr6{ *i gfi m{ 6r ,rt t, {€ 3ne?r il qfa $ffiq qrfu6-{ur * 3{q-il F.A srRr rcqr{
rrar$ar w ffia +. 10 qfu|d (10%), d qr4 ud gEt'dl ffida t. ur qatar, rE *'a-a rd-ar
G-flft-d ts. 61 gryrdrfr B-qr rc. d?rd B f,s trrr *. 3rdrfd frqr B ari drff 3rSB-d lc {rfiT ds
mt=r tqrr fr :rff+ a dr

(r)

(ii)

(iii)

+-frq racrq ua. tra fit65q t 3rilrtd 'a-i4 l6q arq 116'' d fta snfa'fr t
qRr 11 * fi':iaJra rra
ffie qar fr fr rT* erdd {rf*
Hr wn ffi fi l+qs-g *:rrJra t-q r+q

- qrld T6 F+ trs uRr t crdsrm fd-cfiq (s. 2) 3rftlF-{fr 2014 * 3TFI:T t T6 ftrS 3{ffirq
qIffi + s{ar FdqRrrftT crr4;T 3r.tr ari 3{qtfr 6t dr{ rfr Arnt/

For an appeal to be liled before the {IESTAT, under Section 35F of the Central Excise Act,
194a whith is also made applicable to Service'Tax under Section 83 of the Finance Act, 1994,
an appeal agarnst this orrier shall lic before the Tribunal on payment of 10% of the duty
demdrided where duly or dury and penaltl are tn dispute, or penalty, where penalty alone is in
dispute, provided th6 amourit of pie-rleposit payabli would be subject to a ceiling of Rs. 10
Crores,

Under Central Excise and Service Tax, "Dutl Demanded" shall include :

{i) amounr determined rrnder Section 11 D;
lill amount o[ erroneous Cenval Credit Iaken;
liii) amount payable undr:r Rule 6 of the Cenvat Credit Rules



- provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the commencement of
the Finarce (No.2) Act,2014.

f,I{A mifir{ +i qrftaruI sni6a:
Revision aroliSation to Governmetrt of India:
fs r+rlsr fr c"rftErgr qrfffir ffifud flrJ]-dt fr, +frq 3;qrd ?ii4 i{fuB-{fi, 1994 di ?rl.
35EE + c"rq -qrf,m & siafd 3ff{ sfird. srtrd gr6n, qfrftsrur }ir{(d *68, Em s aru, {Ef€d
E:{rrr, dpn qB'fl:*i-d d}q cffid, [sd qrf, r$ ffi-rrtoor, si Bqr arar {116-r,r /
A revision apolication lies to the Urrder Secretan. to the Covernment of India. Revisior
Aoolicarion Uhit. Ministrv of Finarce. Deoartment of Revenue. 4th Floor. Jeevan Deeo
Birildins, Parliament Srrett, New Delhi-110001, under Section 35EE of lhe CEA lqa4 ih
respecl 

--of 
the following case, governed bv first proviso 1o sub-seclion (1lof Section 358 jl-rid:

qE qra t ffi ++sra fi frrrd A, J-FT {fisrn ffi qrd 4t ffi 6rgte I sTgrt 116 fi qrrrrr"r

i. dn;r qr ftm #q +rrsri qI fr* BS"r.+ erER 116 S d€'{ rET{ rrd qr{Jlsd + *na, q frrS
iBIT e5 fr zn srRur Jt qre t r+rFF{ur + dhrd. Efr +rrrir* qr Ed arsR T fr flrd } arsr-
h arq? *rl
Irr case o[ant loss o[goods, where th,'loss occurs ir) trar]sil from a facrory lo a uarehouse or
to another fa-ctorv or from one warehouse ro anoLher durine the course of orocessine of the
goods in a wareh5use or in storage whether in a lactorv or in"a warehouse '

e{r{d +' dl6{ ffi {r.E qr elr s} B-tfa rr G ara fi Efuor fr qq-a6 5;d qrd c{ srft 7rg

idq r.qrd IF6 t Elc (friq + E"rfl-& fr, fr a+rra * qrft Gn=S {r'( ir st{ +t F?fid fr ,* t,

In case of rebate of duly of excise on qoods exporled to anv countrv or Lerritorv ourside India
oI on excisable materjal used.in the-manulatture of the-goods which are eiported ro anl
country or territory outside Indn.

qfr yactE ?lEF 6r arrkrEr fu'(' kfrr firtd fr' drfl. Actd qr e'da +) frrd ffid fhqr arqr tr /
ln case of g"ood s exforted outsrde Ind iir expo.i t o Nepal or Bh u ta,r. wil hout pavment J, d u ty.

qftftt{d rflrd fi s-..rrra ?J6 +' clrrdrd * Rq ;t g{& Arfrd gs i{ft}R-{ff !.d as$ ftAa
fiaqTal fi ir6d qFzI fi d B rlh fr$ yrpr d inr{dl:+fl-d) 4, qqm Ria sftF-+a 1a. 21,

1998 fft qr{r 109 fi'rEr{T B'rd fr 4g arto $?-qr dxrqrfrE} c{ qr dE fr qrfua fuq an't'rr
Credit ofan\ dutv aliowed to bc utilized towards pavmenr oI excise dutv on final ororlucts
under lhe piovisiorrs o[ this Act or the Rules made'lhere under such order is oassed bv the
Commissioher lAppealsl on or aJter. the dat6' urpoir,,.rl under Sec. 109 ofthe Finance (No.2)
Act, 1998.

Jqttrd int{d 6r d cftqr qq{ {Gql EA-8 fr, Jl ffr ffiq jiqrda er.*F (3rq-O fMT.
2001, + F-{a- 9 } 3ia-jtd EBfAttd t, gg :nlar * €tcur t 3 HI6 t SF-Jtil frr arff ErGt i

jq{trd 3ni{d * srer {d yr&r E:rfra srlar frr a} cft-qi sfrra fiI affi TG\'t ffr 6t +*flrq
J(qrq er6 nfuG-+a, 1044 8I uRr 35-EE +'r6a ft'ertfta ?fiq'fiI jrff{rfr +' €r8q +'dt{ c{
TR 6 # cF riE-rfl fr orfr qrB('r I '
The above aDDlication shall be made in duplicale in Form No. EA 8 as soecrfied under Rule.9
o[ Central Extise lAppeals) Rules, 2001 rairrhin J monlhs lrom the dal'e on which the order
sousht to be apped.led ap.aihst is communicated and shall be accompanied bv two copies each
o[ lhe OIO ani] Order-lh-Appeal. lt should also be accomoanied bv a coov of TR 6 Challan
evidencing paymenl. ot presiiibed lee::s prescribed under Section 35 EE oICEA. 1q44. undpr
Major Head of Account.

rrtaror iri{"l fi srr ffifua Beii1ta ef"a 61 3rff{rfr fit arfr qGt' 
r

*o rtrt+ {fiff (rfi drti tc-t qT igd ,ffi + d Fq& 2oo7- mr Trrdrd Eqr anr'ift{ qfd Fdrd
{s{ (16 drrr 5Ti t -qrdr d a sq} 1oo0 -/ +r sIJrdl;I l6qr Jrq I

The revision aoolication shall be accomoaried i:v a fee of Rs. 200/- wherc Lhe amoun[
involved in Rupdes One [-ac or less and Rs, ]000/1 where the amount'involved js more than
Rupees One Lac.

qft sc anerr Jt +3 qe:nlli +r sqraRr H d !ra+m 4d $rler h Rq rri'6 fir s{rirrfl. jqffrd
6rr S f*Tr ilar ?Tftdl ts dlq + ild m efr ff flgr +e nrd d ndi a"'fa! qqfu.,'ft 3{q?frq

rqftl-olui +t t'+ :rfia qr ii,fiq sr+d +) v+ yrlca B-qr nrdr t t / I" case, if the order
covers various numbers o[ order in Orisinal. fee [or each O.l.O. should be paid in the
aforesaid manner- not withstandine tlle fac.t that the one aooeal to the Aooellanr Tribunal or
lhe one applicatioh lo the Central dovt. As lhe case mav Lel is filled to avdiA scriptoria worl< rf
excjsing Rd. 1 lak}l fee of Rs. 100/ for each.

?rqRienfuf, Fqrqlnm ?rcr6' $ft)F{q, 1975, } jr4^sfr r fi 3l{€R W Jfleer ui erara mtrr fr
cfr q{ Aqtfl[d 6 50 &] *r ;qrqrfrq ?t6 ftAic "din dar lTfut / '

One coov of aDDlication or O.l.O. aii the case mav be. and the order of the adrudicatins
auihon6l shafEear-a iourt ree siamp oi ns. 

-650 ii p]escnirea 
-irnaii 

Scrria uii-t iir-t?]mi'67
the Couit Fee Ac1,1975, as amended.'

fiar e1a, *;trq scqrq efffi r'd tdm{ $fidrq ;qrqrfufi{"r (6d fafu) lM, 1982 ii dfti-d
w:r* sqera ffrfi-d 6l sREfrd 6{i dr& fM fI rlk efr t-qra ar+li-a l+-qr ilrar tr I
Attention is also invited to the rules covelins these and other related matters contained in the
Customs, Excise arrd Service Appellatc Tribu-"nal (Procedure) Rules, 1982-

JEq Jrfi&q crffi +i 3Tfifr Erfud .nri t +iqftId dqrq6, E-r{d 3fu ndffiq srdqrd) t R<',
3{+dntr fu}rrtni idsrgd w-r'urv.cbec.gov.in +l au €64 t | /
For the elaborale. detailed and lalest orovisions relatlns to hline oI aooeal to the hrehcr
iopeiiite-i uG,inw. itrJJppeiiant 

"iav 
ielii t" ii'"-Dlpa iim'eriial *e6site ifr*i.; u;;.i;;.in '

(c)

(i)

(ii)

{iii)

(iv)

(v)

("i)

{D)

(E)

(F)

(c)



166, 167, 262, 26s, 267 lBvRl 2017

ORDER IN APPEAL

Sr
No

Name of the
Appellant

Address Appellant
No.

Appeal No

01 M/s.
Gautam
Breaking
Industries
Ltd.

Shri
Ship

P

Plot No. 11, Ship
Breaking Yard,
Alang/ Sosiy

No. 1 166lBvRl2017

o2 Shri Samirbhai
Vinodrai
Bhayani,
Director of
M/ s. Shri
Gautam Ship
Breaking Ind.
P. Ltd.

Plot No. 11, Ship
Breaking Yard,
Alang/ Sosiy

No.2 t67 /BvRl2Ot7

03 Shri Bharat
Sheth, Broker

Plot No. 61,
Geetha Chowk,
Derasar
Bhavnagar

I)a

Jain
Rad,

No.3 26slBvRl2Or7

o4 Shri Kishor
Amarshibhai
Patel,
Proprietor of
Mi s. Shri
Krishna
Enterprise

Plot No. 102,

Mega City,
Victoria
Bhavnagar

Escon
opp.
Park,

No.4 262lBvRl2Or7

05 Shri Vinod
Amarshibhai
Patel

Plot No. 102,

Mega City,
Victoria
Bhavnagar

Escon
opp.
Park,

No. 5 267 lBVR12017

The above five appeals have been preferred by the above unit and

persons (hereinafter referred to as *the appellant no.1" "the appellant no.2"

"the appellant no' 3" "the appellant No.4" and "the appellant No' 5'

respectively) against the Order-ln-Original No. 56/AC/Rurali BVR/RR/2016-17

dated 17.03.2017 (hereinafter referred to as "the impugned order") passed by

the Assistant Commissioner, Central Excise, Rural Division, Bhavnagar

(hereinafter referred to as "the Adjudicatiug authority"). The appellant No. 1 is

engaged in martufacturing of excisable goods and is registered with the Central

Excise Department and availing Cerrvat credit under the provisions of Cenvat

Credit Rules,2004 (hereinafter referred to as "the CCR").

2. Directorate General of Central Excise Intelligence (now Directorate

General of Goods and Service Ta':< Intelligence) (hereinafter referred to as

DGCEI) gathered an intelligence that most of the ship breaking units in Alang

are engaged in large scale evasion o1 central Excise duty by way of clandestine

(r
/

4



166, 167, 262, 265, 267 l BvR l 2017

removal of plates and scraps to rolling mills and traders, undervaluation of

plates and scraps obtained out of ship breaking by issuing invoices by

declaring lesser value and transfer ol fraudulent cenvat credit by issuing sales

invoices to furnace units, without actual delivery of excisable goods. Therefore,

investigatron was carried out at brokers, transporters, angadias and ship

breaking units which culminated into issuance of a show cause notice No.

DGCEIIAZU 136-05/2013-14 dated 10.04.2013 to all five appellant, demanding

Cerrtral Excise duty Rs. 32,09,994/- by invoking extended period of iimitation

alongwith interest and also proposing penalties under section 11AC of the

Central Excise Act, 1944 and rule 25 of the Central Excise Rules, 2OO2 frorn

appellant No. 1 and proposing penalties on appellant no. 2, 3,4 and 5 under

rule 26 of the Central Excise Ruies, 2002. The said SCN was adjudicated by

the adjudicating authority vide the impugned order, in which duty was

conlirmed along with interest, imposed penalties as proposed in the SCN'

3. Appellarrt No. 1 & 2 have preferred the present appeal mainly on the

following grounds:

(1) The adjudicating authority has passed the impugned order without

granting cross examination of transporters and brokers whose

statements have been relied upon in the SCN and OIO, without

followingtheprovisionsofSectiongDoftheCentralExciseAct,l944.

They relied upon the case laws of (i) G. Tech Industries V UOI - 2016

(339) ELT 209 (P&H), (ii) Jindal Drugs P, Ltd V Uol - 2016 )340) ELr

67 (P&H), (ii1) J & K Cigarettes Ltd V CCE - 2009 (242) ELT 189 (Del),

and (iv) Basudev Garg V CCE - 2Ol3 (294) ELT 353'

(ii)DemandofCentralExcisedutyRs6,54,54gl-isbasedonbooking

register of the transporter' Booking register of transporter cannot be

evidence of aileged clandestine removal as there is no evidence that

the goods were loaded from their plot and no evidence that such

goods were supplied to any buyer and they have received any payment

against such supply' Also there is no statement of broker in support

of the allegation. The charge of clandestine removal cannot be

established based on third party documents as laid down in judgment

- (1) Suleklrram Steels P. Ltd' V CCE - 2011 127 3) ELT 140' (ii)

Charminar Bottling Co. P. Ltd. V CCE - 2005 (192) ELT 1057, arrd (iii)

Rama Shyam Papers Ltd. V CCtr - 2004 (168) ELT 494'

(iii) Similarly demand of Central Excise duty Rs' 7,59,814/- is based on

Diaries/loose papers recovered from the premises of broker' Bharat

ShethisnottenableaSthereisnoevidenceoftransportofthegoods

5
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or no statement of any buyer confirming supply of goods. Demand

cannot be confirmed based on third party documents.

(iv) Similarly demand of Cenrral Excise dury Rs. 5,85,456l- is based on

Diaries/loose papers recovered from the premises of Mr. Vinod patel is

not tenable as there is no evidence of transport of the goods or no

statement of any buyer confirming supply of goods or payment

received against such supply. Demand cannot be conhrmed based on

third party documents.

(v) Demand of Central Excise duty of Rs. 12,10,174/- is on the ground of

undervaluation based on comparison of their sale price with rates

pubiished by M/ s. Major and Minor is untenable in 1aw as it is

contrary to provisions of Section 4 of the Central Excise Act, 1944.

There is not even a single statement of any buyer to the effect that the

price paid by the buyer to them was over and above the price

mentioned in the Central Excise invoice issued by them. They relied

upon the case law of M/s. Sterlite Industries Ltd. V CCE - 2005 (199)

ELT 329,

(vi) The adjudicating authority has not appreciated that the alleged

entries in the diaries of broker Bharat Seth were not relied upon in

the SCN in support of the allegation of undervaluation but had been

relied upon in support of the allegation of clandestine removal. As a

matter of fact the alleged cash payment based on the diaries of Bharat

Seth set out in annexure v/ere of Rs. 99,38,935/- whereas the alleged

undervaluation in Annexure is of an altogether different amount.

(vii) No inquiry rvas made by the department at the end of the buyers to

establish that the goods were not received by them but were diverted

elsewhere. As a matter of fact no proceedings have been initrated to

deny the Cenvat credit to the said buyers and therefore it cannot be

held that the Cenvat credit was wrongly passed on to the buyers on

whom the invoices were raised.

(viii) The notice is barred by time as the same was issued on 10.04.2013

and demanded duty for the years 2009 and 2010. Larger period of 5

years is inapplicable in the present case. It is clear from the

statements of the authorized person that they have not cleared any

goods without Central Excise invoice and hence no willful

misstatement or suppression of facts of contravention with intent to

evade payment of duB,.

(ix) Since demand of duty is liable to be set aside, the interest and

penalties are also liab1e to be set aside

6
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4. The appellarrt No. 3 has contended mainly on the following grounds:

(i) That being a ' Middle Man' between buyer and selier, he can not be

considered as 'Broker' as per the provisions of the Central Excise Act.

No evidences that he had entered into Written agreement/ condition'

and how and under what manner he had dealt with the Appellant

No. 1 so as to help in evasion of Central Excise Duty as a1leged. That

being a middle man, he got nominal commission of Rs. 15/- to Rs.

251 - per MT. There was no written contract made / entered into by

him for his job.

(iil The transportation of the disputed goods was always being managed

by the buyers i.e. Re-rolling Mills or Furnace Unit who used to contact

the Appellant No.1 over telephone for said sale / purchase. The prices

of said goods were fixed by the respective sellers and buyers as per the

prevalent market conditions as such Appellant No.2 has no role to

piay in hxing of price. That the transportation of said traded goods

was arranged by the buyers viz. re-rolling units, furnace units etc'

Further, loading of goods were done in the presence of persons known

as 'Chhatiwala', deployecl by the buyers, who segregated the required

plates / scrap, ir1 the plots of ship breaking units'

(iii)ThedepartmenthasnotSuppliedthecopiesofthereliedupon

documentswithSCNandinsteadsuppliedtheCDcontainingcopies

ofreliedupondocuments,whichisnotthematerialevidenceand

hence, could not make effective reply'

(iv)Thecaseisbasedonthestatementsofvariouspersonsrecordedon

the basis of private records viz' seized diaries ( maintained by him for

limited purpose only) , trip registers, private records of Angadias etc'

However,a]ltheseprivaterecordshavenotbeencorroboratedwiththe

CentralExciseRecordsbytheAppellantNo.landalsoofRe-Ro1ling

units/ Furnace units.

(v) The seized Diaries under reference had been written by him only for

his purpose only and not for other purpose. If he was involved in illicit

removal, then such vehicle numbers and freight charges would have

been written therein The particulars of weighment found in the

Diarieswereop]y.Notes,whichwerewrittenduringreorganisationof

the seller and buyers and nowhere it is mentioned that the goods

under dispute had been actually sold by the Appellant No 1'

(,ri) The details of the various Annexure to SCN, based on Diaries

recovered under Panchnama from the premises of Appellant No 2' are

\,
a
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not further corroborated and

mentioned therein have been

no statements of the concerned

recorded during the investigation.
Hence, it is a case of no corroborative evidences regarding the receipt
of the so called clandestine removals.

(vii) That the OIO passed by the adjudicating authority was not legal and
correct, as the same was passed on the basis of third party,s evidence,

without corroborative evidences. The demand for crandestine removal

was determined on the basis of entries made in seized diaries of the

appellant and trip registers of the transporters. Statements of drivers

were not recorded and inquiry at the end of buyers was not

undertaken. Further, the demand for undervaluation was also

confirmed on the basis of inquiry conducted at the end of various

market research agencies. Therefore, the SCN was decided on

assumptions and presumptions and the same was passed by gross

violation of Section 338 and 658 of the lndian Evidence Act.

(viii) He had no concern in transporting, removing (as the removal of

disputed goods taken place at place of Appellant No.1 and no proof of

his presence at the time of removal), depositing ( he had no place of

depositing the disputed goods and no evidence thereto produced),

keeping, selling or purchasing ( these words not applicable to him as

he had not involved in physical sale and purchase of the disputed

goods) or in any other rnanner as mentioned in Rule-26(1) ibid.

Further, he was not involved in the matter of issuance of C.Ex.

invoices as the same is the responsibility of the Appellant No. 1.

Hence, penalties wropgJy imposed on him under the impugned order.

(ix) Various case laws rplied qpon have been ignored by the Adjudicating

Authorily. The same are once again relied upon by him in the present

proceedings.

(x) Reliance is placed on the OIA dated 10.04.2017, wherein the

Appellate Authority had taken lenient view as the charges have been

confirmed only on the basis of third party evidences and without

corroborative evidences.

5. The appellant No.4 and 5 have contended mainly on the following

grounds:

(i) They have reguested for supply of relied upon documents but the

same was not provided by the adjudicating authority, which in

violation of principles of narural justice.

B

1
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(ii) Regarding findings recorded at para 3.4.7 & 3.4.g, he had received

mariy SCNs and due to adjudication drive of the department, he alld

his consultant were busy ald therefore he couid ask for relied upon

documents at the time of personal hearing. They have not received

soft copy of RUD. Therefore, the findings recorded are vague. Unless

each and every document is supplied, the department cannot expect a

reply him. Once the responsibility is cast upon the department, it

cannot be charged by shifting the burden of the appellant by saying

that their request for hard copy of documents is only a dilatory

tactics.

(iii) The adjudicating authority has not dealt with the peas made by him

in written reply. Not only this, the judgments referred to and relied

upon been completely ignored by the adjudicating authority and

hence the order is non-speaking and non-reasoned one.

(ir) They always co-operated with the investigation and as per his

availability ald summons, remained present and he has never

provided evasive replies as he never indulged himself in any illicit

activities and no such evidence was brought by the investigating

officer. The ship breaker from whom it is alleged that he had

concerned'himselfwiththesegoodshavenotadmittedtothisfactnor

any documentary evidence even remotely suggesting that he was

involved in clandestine removal of such goods'

(v) They have not dealt with the goods in the manner prescribed under

rule 26 of the Centra] Excise Rules, 2OO2' The sine quo non for a

penalty on any person under the above rule is that either he has

acquired possession of arty excisable goods with the knowledge or

belief that the goods are liable to confiscation or he has concerned in

tralsporting, removing, depositing, keeping, concealing' selling or

purchasing or has in aly other manner dealt with any excisabie goods

with such knowledge of belief They relied upon the case 1aw of

Godrej Boyce & Mfg. Co - 2OO2 (148) ELT 161 (T) Therefore' he is not

1iab1e to a penalty, which is imposed under the impugned order'

6. Hearing in the case of appellants No' 1 & 2 was held on 22'12'201"7 
'

which was attended by Shri Rahul Gajera' Advocate He reiterated the

submissions of appeal merno, submitted series of judgments in their favour

and requested to decide the caee accordingly

9
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i 7. Hearing in the case of appellant No. 3 was held on 15.02.201g, which

r I 
u'as attended by Shri N K. Maru and shri e. H. eureshi, representatives of the

' appellant. They reiterated the submissions of appeal memo and submitted
written submission dated 30.01.201g for consideration and requested for
taking lenient view. They aiso informed that the appellant has not deposited
pre-deposit amount.

B. Hearing in the case of appellants No. 4 and S was held on 23.O2.2O\8,

which was attended by shri Sarju Mehta, cA. He reiterated the submissions of
appeal memo and filed the additionar submissions d,ated. 23.02.20i8 for
consideration. In the submissions dated 23.02.201g, it was contended that-

(i) The allegation in para 8.4,2 & 8.4.3 of the SCN is that shri vinod
Patel has written and maintained private record.s. Whereas in
concluding para viz. 8.10.4 of the scN, it is stated that Shri Vinod

Patel & Shri Kishor Patel, brokers dealt with such goods. It is ciearly

evident that departmeqt is not sure whether Shri Vinod patel was

involved in the so called clandestine transaction or both Shri Kishor

Patel and vinod Patel were invorved. Ideally, in the adjudication

proceedings such aberrations or flaws should have been sorted out or

at least for the sake ofjustice the adjudrcating authority shourd have

commented or discussed these matters. However, the adjudicating

authority did not even discusp this aspect.

(ii) The only so called evidence of alleged clandestine removal is seized

diaries, The adjudicating authority has failed to appreciate the facts

on record rhe investigation carried out by DGCEI has not controvert

the deposition/explanation given by Shri Vinod pate1. Adjudicating

authority has ignored the submission that many entries were

estimates / survey of the goods lying at various plots of ship breaking

yard. It is not denied that tlre adjudicating authority has power to not

to accept the submission but that can be done through a reasoned

and speaking order. The adjudicating authority has considered merely

tallying of some date in diaries with those in storage device as

corroboration.

(iii) Removal of goods from a lactory involves physical movement involving

vehicles and other eqtities, Neither any investigation was carried out

with these entities nor with any entilies to whom such so called

clandestinely removed goods were sold_

10
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9. I have carefully gone through the entire case records, SCN, OIO and

various contentions raised in written submissions of the appellants as well as

contentions raised during personal hearing. The issues to be decided in the

present appeals are - (a) whether appellant No. 1 was involved in clandestine

removal and undervaluation of their goods and consequently whether the

appellant is liable for payment of duly with interest and penalty or otherwise,

and, (ii) whether appellants No. 2, 3, 4 arld 5 are liable for penalty or otherwise.

10. It is seen that appellant No. 3, i.e., Shri Bharat Sheth has not deposited

7.5%o amount of penalty imposed upon him, as required under section 35F of

the Central Excise Act, 1944. Shri N. K. Maru, representative of the appellant

No. 3 appeared for hearing on 15.02.2018 and he also confirmed that they have

not deposited pre-deposit amount. Therefore, I find that his appeal is not

maintainable and accordingly the same is rejected.

11. The case of the deparlment for clandestine removal is based on various

documents like diaries recovered from premises of the brokers Shri Bharat

Sheth, shri Vinod Patel and shri Kishor Patel as well as booking register of the

transporter supported by statements of various persons recorded during

investigation. It is contended by the appellant No. 1 that the adjudicating

authority has not granted cross examination of witnesses and therefore the

proceeding is vitiated. In this regard, I hnd that on going through the defence

put forth by the appellapt No' 1 during adjudication' it is nowhere found that

they had requested for cross examination of witnesses' The olO passed by the

adjudicating authority also does not mention any such request received from

the appellant No. 1. Therefore, I lind that this plea is taken by the appellant No'

1 for the hrst time without requesting for cross examination at the time of

adjudication of the case by the adjudicating authority' I find that cross

examination is not required to be granted in routine manner' It should be

decidedbytheadjudicatingauthorityoncasetoCasebasis,lookingtothe

peculiar facts of each case. I also find that during investigation as well as at the

time of SCN, appellant No. 1 was provided copies of statements recorded as

well as documents collected during investigation Thus' I lind that the

pnnciples of natural justice have been followed in the case' I also find that

neither during original adjudication process nor during appeal stage' the

appellant No. t has shown their doubt about credibility of statements recorded

and documents collected. It is not argued that the transporter was making

entries in his register on his own arrd that thel' or commission agent have "ot 
- -li:r 

- .

cal1ed for the trucks for loading goods from their premrses Therefore' it is not ' i' '

11
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I

necessary that in every case cross examination is to be granted. My above

,"i- views are supported by judgment of Hon. High court in the case of M/s. patel

.. rL Engineering Ltd. v uor - 2014 (3ozl ELT 862 (Bom), wherein ir was held that:

21. Thus, the consistent uieu.t is that mag be and onlg in case of uant
of Notice to the affected p(fftg in al other cases it is not enough to alege

breach of pinciples of natural justice but also d_emonstrote :Lat

prejudice is caused by such breach. This is for the simpre reoson that

ang deparhtre or euery breach does not necessarilg result in miscarrtage

of justice or gross failure of justice. Further, the principles of natural

justice are not a strait-jacket formula. which pinciples of nahtral justice

or which facet of the same is applicable, depends upon the noture of the

lis, the statute under which an adjudication is undertaken and. seueral

other factors,

I have also gone through the case laws cited by appellant No. 1 and find

that the facts and circumstances in those cases were different from the facts of

the present case, for example, in case of M/s. Jindal Drugs p. Ltd. V UOI -
2016 (340) EW 67 (P&H), it was held by the Hon. High Court that statements

recorded behind back of assessee cannot be relied upon in adjudication

proceedings without allowing as$essee an opportunity to test evidence by

cross-examining rnakers of said statements. However, in the present case, it is

clearly mentioned in the SCN that statements of various persons recorded rvere

shown to partner of the appellant No, 1 (appellant No. 2) and he was asked to

comment on the same and such corpments were duly recorded in his statement

under Section 14 of the Central Excise Act, 1944. Therefore, it cannot be said

that the statements were recorded behind the back of the appellant.

12. Another plea of the appellant No. 1 is that no demand can be raised on

the basis of booking registel of the traqsport company as there is no proof that

the goods were actually loaded and sent and that there i.s no confirmation from

buyers or brokers. In this regard, I find that out of 130 entries in the booking

register of the transporter, 1 10 matched with the invoices issued by the

appellant No. L In case of remaining 20 entries, it was found that no invoice

was issued by the appellant No, 1, Further, from register maintained by GMB,

it was found that on the date mentioned in the booking register of the

transporter, such truck had entered the premises of the ship breaking yard.

Thus, both entries tally with each other. However, the Director of appellant No.

1 (appellant No. 2), during his statement, failed to provide proper justification.

i ir-
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It is confirmed by the transporters and brokers in their respective statements

that they enter the details of the truck and plot number etc in their register

only after the deal is finalized and they were confident that whenever there is

entry in booking register, the truck had loaded scrap from the plot number

mentioned in the register. Therefore, the vague reply of the Director of the

appellant No. 1 (appellant No. 2) cannot be accepted. Regarding confirmation

from buyer end, it is seen that the booking register only shows destination and

not the name of the buyer. Therefore, such confirmation from buyer end is not

possible in the present case. I find that in cases of clandestine removal, it is
obvious that the party/person engaged in such illicit activities would trv his

best not to leave any evidence behind and therefore, such cases erre to be

proved on the basis of evidences available. It is settled legal position that it rs

not necessary to prove the same with mathematical or clinical precision. I rely

upon the following case-law:

COLLECTOR OF CUSTOMS, MADRAS AND OTHERS Vs D. BHOORMULL -

1983 (13)E.L.T. 1s46 (S.c.)

3O, It cannot be disputed that in proceedings for imposing penolties

under clause (8) of Section 167, to which Section 178A does not apply,

the burden of prouing that the goods are smuggled goods, is on tle

Department. TLus is a fundamentctl rule relating to proof in all ciminal or

quasi-aiminal proceedings, where there is no statutory prouision to tLte

controry. But in appreciating its scope qnd the nature of the onus cast bg

it, ute must pag due regard to other kindred pnnciples, no less

fundomental, or uniuersql application. One of them is that the

prosecutian ot the Dgpqrtment ls not required to Proue its case

with m@themetical preclslon ta q demonstrable degree; Jor' in all

humqn qffcirs qbsolute aertqintq is q mgth, and as Prof' Brett

Jelicitouslg pvtl itt'q-ll elr"actness is e fq.ke", DI Dorqdo of absolute

Froof baing unqttqinq.ble, the lqw, accePts Jor it, probabilitg as a

workhtg substitute in tftis work'q-dqu world, The lqw does not

require the Proseaution to Prove the impossible' AII that it

requires is the estqblishment of such q degree of probabilitg that

e prudent mqn mqg' on its bqsis, believe in the existe'tce of the

Jact in issue, Thus legel proof ts nof necessailg perJect proof

oJten it is nothing mare tho.fi q Prudent mqn's estimqte as to the

probebilitles of the ca,Fe,

31- The other cardinql pnnciPle hauing an important beaing on the

incidence of burden of proof is that sufficiency and ueight of the euidence

is to be considered to use the Luords of Lord L[ansfietd in Blatch u' A

i. \.,

(r
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(1774) 1 Cowp. 63 at p. 65 ,,According 
to the proof which it was in the

power of one side to proue anrl in the pou,ter of the other to haue

contradicted.". Since it is exceedinglg difficult, if not absolutetg

impossible for the prosecution to proue facts whlch are especiallg

within the knowledge of the opponent or the accused., it is not
obliged to proue them as part of its primary burd.en.

13, It is also pleaded by the appellant No. 1 that charge of clandestine

removal cannot be said to be established on third party records as laid

dorvn in case laws cited. In this regard, I find that a portion of demand

raised against the appellant is based on diary/private record/computer

data recovered from broker Shri Bharat Seth, Shri Vindod Patel and Kishor

Patel. Though Shri Vinod Patel did not co-operate with the investigation,

rvhich is clear from the replies given by him during recording of his various

statements, the investigation has been able to decipher the data recorded in

coded language. Op comparisorl of the said data with clearalces shown by

the appellant No. 1, sorne oflicial clearances made by appellant No. 1 are

found to be recorded in such private record/ diary of the broker. Further, in

case of data recovered from Shri Bharat Shet, his accountant has very

clearly revealed a1l the transactions recorded, which shows that the

appellant No. 1 through brokers, was involved in clandestine removal of

goods as well as diversion of goods for passing on the Cenvat credit

fraudulently. The diaries also contalned entries of Angadias and further

investigation at the end of Angadias revealed that cash transactions took

place betrveen appellant No. 1, brokers and buyers of the appellant No. 1.

Therefore, the third party documents are duly corroborated by other

evidences and staiements. Appellant No. 1 or appellant No. 2 were not in a

position to explain as to how their official transactions were found in the

diary of the broker, rvhen confrontgcl with such records. It is clear that the

cliary maintained by Shri Bharat Sheth and Shri Vindo Patel (brokers)

contained licit as well as illicit clearances of the appellant No. 1' Thus, I

find that authenticily of the diaries maintained by Shri Bharat Sheth and

Shri Vinod Patel is established. Since, it is not only the diary upon which

the whole case of tlle department is made out but also the fact that the

diaries contained some transactions which matched with the official

transactions of the appellant No. 1, the case laws cited by appellant No 1

to argue that demand cannot be raised based on third party data is not

acceptable. i find that on this count also the clandestine clearance by

appellant No. 1 is established. 
$\E t
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14. Regarding allegation of undervzrluation in the SCN, it is contended by

the appellant No. 1 that after introduction of transaction value concept,

department cannot raise the issue uniess rt is proved that buyer has paid

over and above the price mentioned in the central Excise invoice issued b1,

them. In this regard, I find that the diaries seized from the brokers, Shri

Bharat Sheth and Shri Vinod Patel contain details about cash amounts

transferred from various buyers to ship breaking units through angadias.

Further, the price adopted by DGCEI is also relied upon by most of the ship

breaking yards of Alang and the goods emerging out of breaking up of ship

is sold at or about the same rate. I find that in order to be just and fair, the

investigation has also allowed variation upto 2o/o in the price published by

Major and Minors. Thus, I find that it is not a case where flow back of

money or receipt of consideration over and above invoice value is not

established. It is bqt natural that in. a case where assessee is engaged in

clandestine clearance as well as undervaluation of goods produced by

them, no one can establish one-to-one correlation of goods sold and

pa),ments received in cash or through angadias. In my view, it is sufficient

evidence that as per the dairies recovered from brokers, cash transactions

took place between various rolling mi1ls/furnace units and the appellant

No. 1 through the brokers and hence it can be said that the appellant No. 1

received some payment in cash over and above invoice value through illegal

channels. Therefore, I find that tle rejection of transaction value and

replacement of the same by the price prevailing is correct in view of

Valuation Rules as weil as section 4 of the Central trxcise Act, 1944.

15. Regarding the plea that the notice is barred by limitation, I find that

the investigation is successful ln proving that the appellant No. 1 was

engaged in illicit removal of thelr goods and also evasion of duty by rvay of

undervaluation. This is nothing but suppression of facts with intent to

evade payment of duty and therefore, I find that extended period of

limitation is correctly invoked in the case. Thus, the demand of duty

alongwith interest, as confirmed hy the adjudicating authority is required to

be upheld and 4ppea1 filed by the appellant No. 1 is required to be rejected.

16. Coming to the personal penally irpposed upon appellant No. 2, I lind

that appellant No. 2, being Director of the appellant No. 1 was involved in

day to day business of the appellant No. 1 and he was the person who did

not account for the goods manufactured, cleared the same without issue of

r-
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'. invoices, received payments against such clearances in cash and also key

person in undervaluation of the goods manufactured by the appellant No.

1. Thus, he is the person who dealt with the goods with knowledge that the

goods were liable for conliscation. Thus, imposition of pena,lty upon him by

the adjudicating authority is proper.

17. Appeilant No. 4 has contended that the charges in SCN are vague

and role ol appellant No. 5 is discussed but penalty is proposed on both

appellant No.4 and 5, In this regard, I find that appellant No.4 was

handling trading lirm and it has been proved by investigation that the

appellant No. 5 was involved in day-to-day work of the dealer hrm, though

appellant No. 4 denied having any role of appellant No. 5 in his firm. It has

been brought on record that the invoices for the goods purchased from

appellant No. I $rere issued from the trading firm M/s. Shree Krishna

Enterprise and these invoices were used for diversion of the goods for the

purpose of fraudulent availment of r:redit, Therefore, role of the appellant

No.4 is properly discussed in the SCN' I find that appellant No.4 has

involved himself in clandestine purchase and sale of excisable goods and

also in unaccounted money transactions against such sale and purchase of

goods, Therefore, the plea that he had not dealt with the goods in the

manner prescrihed under rule 26 of the Central Excise Rules, 2002 is not

acceptable. Therefore, ttte penaltY imposed by the adjudicating authority on

appellant NO, 4 is ProPer and justified and there is no need to interfere

wirh the same.

18. Appellant No, 5 being broker, has contended that he has not dealt

u,ith the goods in the manner prescribed under rule 26 of the Central

Excise Rules, 2002 and in support solne case laws have also been cited by

him. In this regard, I find that Shrj Vinod Patel (appellant No 5) was the

person who procured goods florn appellant No l and whenever invoice was

to be provided to the buyer, the name of M/ s Shree Krishna Enterprise

was utilized but where no invoice was to be given, he just used to send the

same without invoice hy makinC entries in his private diary' His diary

contai.ns all the details of goods procured without invoice and sold without

invoice as well as goods sent to olle party and invoice provided to some

other party, in order to fraudulently passing of cenvat credit His diary aiso

contains details of cash transactiqns made with buyers as well as with

appellant No. I for such clandestine clearances' Therefore, the plea that he

had not dealt with the offended goods is ridiculous and he is certainly

16
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liable for penal action under rule 26 of the Central Excise Ru1es, 2002.

Further, the plea of making available relied upon documents is already

dealt with by the adjudicating authority and I fully agree with the hndings

of the adjudicating authority. Therefore, I find that there is no need to

interfere with the order of the adjudicating authority in this regard.

19. In view of the above, appeals hled by al1 the five appellants are hereby

rejected and the order passed by the adjudicating authority is upheld.
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Commissioner (Appeals) /
Additional Director General (Audit)
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To,

F. No. V2l166, 167,262,265,267 lBVRl2017

Bv R.P.A.D

(i) M/s. Shri Gautam Ship Breaking Industries P. Ltd., Plot No. 11, Ship
Breaking Yard, Alang/ Sosiya.

(ii) Shri Samirbhai Vinodrai Bhayani, Director of M/ s. Shri Gautam Ship
Breaking Ind. P. Ltd,, plot No, i1, Ship Breaking yard, Alang/Sosiya.

(iii) Shri Bharat Sheth, Plot No. 6i, B-2 Geetha Chowk, Jain Derasar Rad,
Bhavnagar.

(iv) Shri Kishor Amarshibhai Patel, Proprietor of M/s. Shri Krishna Enterprisc,
Plot No. 102, Escon Mega City, Opp. Victoria Park, Bhavnagar.

(v) Shri Vinod Amarshibhai Patel, Piot No. 102, Escon Mega Ciry, Opp.
Victoria park, Bhavn4gar.

Copy to;

1) The Chief Commissioner, CGST, Ahmedabad
2) The Commissjonpr, CGST, Bhavnagar
3) The Assistant Commissioper, CGST, lu{1- Bhavnagar
4) The Assistaat Commissioner (Systems), CGST, Bhavnagar
5) The Superintendent, CGST, AR - 4ltr,rt , Bhavnagar
6) Commissioner (Appeals), CGST, lajkot(
7) Guard File.
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