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Passed by Shri Gopl Nath, Additional Director General (Audit), Ahmedabad Zonal Unit,
Ahmedabad.
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In pursuance to Board's Notification No 26/2017-C.Ex(NT) dated 17.10.217 read
with Board's Order No. 05/2017-5T dated 16.11.2017, Shri Gopi Nath, Additional Director
General of Audit, Ahmedabad Zongl Unit, Ahmedabad has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 33 of
Central Excise Act, 1944 and Section BS of the Finance Act, 19034,
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Arising out of above mentioned OO issued by Additional/Jeint/Deputy/Assistant
Commissioner, Central Excise | Service Tax, Rajkot / Jamnagar | Gandhidham

wltEwar & UiEEE & 19 U9 O fName & Address of the Appellants & Responderni

1.M/s Guru Ashish Ship Breakers,, "UB Aggarwal House",, 2291/2292-A/1, Hill
Drive, Bhavnagar - 364 002,

2. Shri Sukesh Balkrishna Aggarwal, Partner of M/s Guru Ashish Ship Breakers,,
3., Shri Kishorbhai A. Patel Prop. Of Shree Krishna Enterprises, Bhavnagar

4. Shri. Vinodbhai Amarshibhai Patel, Plot No. 20 , Santosh Park Soclety,
Subhash Nagar, Bhavnagar

e aEwpaE & wfn ®% wEe FeeRfis ald & sugey witel | witsn & aas
i 2l & A F|I:' | _ ru " _ _
:'l.“nhgeﬁgm?ﬁw y this Order-in-Appeal may file an appeal to the appropnate autharrty
EHW!E‘HHIHHE@LHT va frame Al e & o Wi, S s A
\o44 & oEr 35B & Madw ve  faee wRRmR, 1994 @ oW BB & RS

Frratataa s & 3 o & _
Appeal 1o Customs, Excise & Service Tax .ﬁ.fpu:lln.m Tribunal under Section 358 of CEA, 1944
,-'Fl'_]ljfldcr Section 86 of the Finance Act, 1993 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block Ne. 2,
RE ﬁﬁuﬂ, MNew Delhi in all matters relating to classification and valuation,

sattae ook 1fa) # @ e T & o s ol hd e aes, U IR s o
Savey e FafErer (faede) & offTe e difs, .:ﬁ?ﬁn’aﬁ.wgﬂrﬂﬂaﬂ’mﬁr
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' To the West regional bench of Custams, Excise & Service Tax Appellate Trbupal [CESTAT] at,
| 21 Floor, o

atimali Bhawan, Asarwa Ahmedabad-3800156 in case of appe ther than as

h
i m:ntinnedrfn para- 1(a) above
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pellate Tribunal shall be filed in gquadruphoate Irh form EA-3 [ B8
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Bu yilEZaay & w1 500~ vav & fAifE s a5 g o
The under sub seer 1] of Sec &6 of the Finance Act, 1994, to the Appellat
ih;rirz?i: h?qjl g ;.i“n‘!i‘m‘é:ﬂ”a[ﬁ?“ mm&unn E{jT‘;g- :;ﬂ]:lrﬁﬂﬁilhrﬁf :rréder Rule @ Ii ug Et
BIWESE 1AX ¥ & RCCOML |
T of whish & a! Be pat pari GO B ap in

ied copy] and should be ucmm]imn' | feez 0f REs. 100/ -
the amount of service tax & interesl demanded f

W ity
8,5000/- where the amount of service tax & interest e -&E-. nalty levied is more
ﬁmn 1?1-; lakhe but X .dlﬂg’ﬁa.rﬁ_ Lakhs, Rs. IEEEST- wnlaerzp‘t!]m Hn-:_mm of 5¢

tax & n;.;rm [ pegally leviedl 18 more than fifty Lakhs ugfu, in the form o
crmed nk dralt i favour l:lrlI [} aaistant sirar of the bene nominated Pubtic

Sector Bank of face where bepch af Tri I ig situated. | Application made for
grant aﬁm\r al-mllﬁcpmummnmi a IFEE of Ra 500/ -, i

e i, 1004 6 w86 & Iv-umnd (2) e (2a) & A oA & o wde, SEE
ferwam, 1904, & Baw 9(2) vd 9(24) & Fpa Pifa wow 7.7 & & T w0 IEE a
m.ﬁmmﬁmwtm.ﬁmmnﬁ@mmﬁwmiﬁm
s & (W 0 vF oy wwia @e migw) ST ST T BRI W R SO
mmqmﬂm,ﬂmmﬂmﬂﬂmﬁmﬁmmmﬁmmrﬁ
afy of @ & @eee # el o

The appeal under sub section (3} and [2A) of the section B6 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Fuode 9 [2) & 942A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of migsioner Central Excise or Commissioner
Central Extise {Appeals) [one uFF:thr:h afiall be & certified copy) and copy of the ordey pamd

s the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
entral Excise, Service Tax to file the appeal before the Appellate Tribunal.

maﬁ.mmwwmmmW{miﬁm#mﬂm
I ew A 1944 &1 U 3500 F e, o & e aitie, 1904 & o 83 &
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i T e e F e 6 & N g e

- wed @F B oo unT & wawe T (F 2) w2014 & wiw g Redlt aedndir

wifteert & mmer frareder e e v aodle Y o] A g
For an a tn be filed before the CESTAT, under Section 35F of the Central Excise Act,
1544 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal ittt this m,ﬂ'} shall lie before the Tribunal on payment of 10% of the duty

demanded where duty or duty and penalty are in dispute, or ,where penalty alone is in
dispuie, provided mg amournt of pre-deposit payable would mmnm:t to a ceiling of Rs, 10

Crores, .
Under Central Excise and Service Tax, “Duty Demanded” shall include -

il amount determined under Section 11 Dy

] amount of erroneous Cenvat Credit taken;

ii]  amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply 1o the siay

application and appeals Eendjng before any appellate authority prior to the commencement of
H:'Ec Finapce [Mo.2) Act, 2004,
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- tion to Gov t of India:
wmr%%%ﬁ A A, B wwe yEw AR, 1904 & oo
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ik Secretary ] ment 3 o
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Heking, Parliament Street, New Delhi-110001, under Section 35EE of the CEA 1944 in
respect of the following case, governed by lirst proviss to sub-section (1) of Section-338 thael:
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In case of any loss af ?:-ods.. where the loss oocurs 1n transit I'r111_|m a factory to & warchouse or
tn another factory or from one warehouse to another during the course of processing of the
pocds im 8 warshouse of in storage whether in a factory or in 8 wanehousse

mﬁtmﬁm“ﬂ:mmﬂ#ﬁlﬁmmﬁmmﬁﬁm#qﬁmﬁmwmmﬂ;
ﬂwﬂumgﬁﬂigzrhﬂtﬂmﬁ#_mmtmﬁmrmmm#ﬁﬂaﬁ#mh
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In case of rebate of duty of excise q_ﬁqugmd: ﬁduﬂ! e gy country of territory outsids India
of on excisable matenal used n the manufacture of the poosds which are exported o any
country or territory outside Indim.

aﬁmﬂﬁwmﬁmﬂﬂfmamm.#ﬂmmmﬂmﬁmmﬁmmm;
In case of goods exported outside India export 1o Nepal or Bhutan, without payment of duty.,

IUE & IS wEE & Hae & fav a@ gl de 5R afUees ve gEd EiEer
¥ e s 4 o P oshe B8 kv 3 ymme (nden) & zaw faen aftfRmm (A 2),

1998 &1 g 109 & Fra & AW W § o7 m oz & afts fav 7w &

Credit of any duty allowed to be utili o ;niﬂ'm-l:ﬂt of excise duty on final products
under the pfovisions of this Act or the Rukes m 1n<|]-'= 1] such order is passed HE,'
Uumﬁgﬁmner {Appeala)l on or after, the date npp-uTm under Sec. 109 of the noe Mo.2)

Act,
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The a o lh_':.:F-l ghall be made in duplicate m Form N .E.ﬁ-ﬂay fied under Fule, 9
rarh the

of Central Excise (Appeals) Rules, 2001 wi 3 mo m1: an which the order

ht o e nﬁﬁmat is commuricabed and shall b= ac pared by two oo each

0 an er-In-Appeal. [t should aiso be acca | g— i :an_-: of TR-6 Chaltlan

:m-i:ﬁrnfr.:gdp;}vm:m of prescribed fer as prescribed under Section 35-EE of CEA, 1944, under
Major H Account,
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For the elaborate, detailed and latest provistons relating to filing of appeal o the higher
appellate aut unl'w, the appeliant may refer fo the Departmental '-H:Eult \Jm;r:lr-_i.‘-x*.-‘.'-uj'l
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:: Drder-in-Appeal ::
Sr. [Name of the | Address Appellant | Appeal No.
Mo, | Appellant No,
01 | M Guru | Plot No, 128, Ship Breaking | No. | 236/BVR217
Ashish Ship | Yard, Alang, Dist. Bhavnagar-
Breaking 34081,
And;
20k, Madhay Darshan,
Waghawadi Road, Dist.
Bhavnagar-364150,
And;
"UB Aggarwal House', |
22912292.A/1,  Hill  Drive, |
Bhavnagar-364001,
02 | Shri Sukesh | Plot No, 128, Ship Bresking | Ne, 2 | 2TBVR2017
Balkrishna Yard, Alang, Dist. Bhavnagar- '
Aggarwal, 64081,
Partner of M/s. | And;
{3uru Ashish | "UB Agparwal House',
Ship Breaking | 2291/2292.A/1, Hill Drive.
o Bhavnagar-364(1,
03 | Shri Vinod | Plot No. 20, Santosh Park | No. 3 21BVR20M7T
Ambrishbhai Society, Subhash Magir,
Patel Bhavnagar.
And;
l Plat Mo, 102, Escon Mega City,
Opp. Victoria Park, Bhavnagar-
J04002. {
(4 | Shri Kishore | Plot No. 20, Santosh Park | No.o 4 253IBVR201T
Ambrishbhai Society, Subhash Magar,
Parel, Proprietor | Bhavnagar.
aof M. Shree | And;
Enshna 304, Shopper’s Point, Parimal
Enterprise Chowk, Waghawadi Roed,
= _ Bhavnagar-364001.

The present appeals have been filed by the above mentioned appellams against the
Order-in-Original No. S2AC/Rural/ BVR/RR2016-17 dated 06.03.2017 passed by the
Assistant Commissioner, Central Excise. Bhavnagar (hereinafier referred to as the
mdjudicating authornity ).

= Briefly stated, the Directorate General of Central Excise Intellipence {here-in-
after referred to us the *‘DGCEL for brevity) of Ahmedabad Zonal Unit gathered an
intelligence that the ship breaking units of Alang, Dist. Bhavnagar, Gujarat were engnged
in larpe seale evasion of Central Excise duty by way of (i) clandestine removal of plates
and scrap to various rolling mills, traders ¢tc. and (i) undervaluation of plates and scrap
shtained out of ship hreaking. It was also gathered that the ship breakers had camed out
wiid modus with the help of various brokers and commission agents, who issued fake
Cenvat invoices without physical supply of goods, adjusted financial entnes, amanged for
fictitious transport docurnents, weighment slips. ete. to fabricate the trails of documents
and to mislead the enforcement agencies.

L ¥ Based on the same, the residentinl premise of Vinod Ambrishbhai Patel was
searched under Panchnama dated 30.03.2010 und some diaries, loose papers elc. were
resumed. Thereafler statements of Shri Vinod Ambrishbhai Patel and Shn Kishore
Ambrishbhai Patel were recorded under the provisions of Section 14 of the Central

b~



T FNo. V2/236,237,251,253BVR2017 Page No. §

Excise Aet, 1944, Further, documents resumed from the said two brothers were also
confronted with Sho Sukesh Balkrishna Aggarwal, Parner of M's. Guru Ashish Ship
Breaking, Plot No. 128, Ship Breaking Yard, Alang, Dist. Bhavnagar (Gujarat), and his
statements were also recorded. After completion of inguiry it was observed that the
appellants have evaded Central Excise duty by way of clandestine removal of dutiable
goods and by way of undervaluing their final products. So, a Show Cause Notice F.No,
DGCEVAZL36-86/2013-14 dated 05.08.2013 was jssued to (1) M/s. Guru Ashash Ship
Breaking, Bhavnagar requiring them to show cause as to why the Central Excise duty of
Rs. 1598759/ (Rs. 18,051/ on account of clandestine removal of dutiable goods and
Rs. 15.80,708/- on account of undervaluation of dutiable final goods) should not be
fecovered from them under proviso o erstwhile sub-section (1) of Section 11A
[thereafter substituted as Section 11A(4)] of Central Excise Act, 1944 alongwith Intesest
and imposition of Penalty under Section 1IAC [therealler substituted as Section
11AC(1)(a)] of Central Excise Act, 1944 and under Rule 25 of the Central Excise Rules,
2002 (i) Shri Sukesh Balkrishna Aggarwal, Partner of M/s, Guru Ashish Ship Breaking,
and Shri Vinod Ambnshbhai Patel and Shri Kishore Ambrishbhai Patel, all of Bhavnagar
were called upon to show cause as to ‘why the Penalty under Rule 26(1) of the Central
Excise Rules, 2002 should not be imposed upon them. The SCN was adjudicated by the
Asststant Commissioner, Central Exeise, Bhavnagar vide Order-in-Original No.
32/ AC/Rural/ BVR/RR/2016-17 dated 06.03,2017, who confirmed the demand of duty
alongwith interest and also imposed penalties, as proposed in the STN, However, the
above mentioned appellants aggrieved by the impugned order. Hence these appeals,

4, With regard to confirmation of Central Excise duty of Rs. 18,051/~ on account of
clandestine removal of dutiable goods and Rs. 15,850,708/~ on sceount of undervaluation
along with appropriate interest and imposition of penalty of Rs. 15,98,73%/- under
Section 11AC read with Rule 25 of the Central Excise Rules, 2002, M/s. Guru Ashish
Ship Breaking, Bhavnagur mainly contended that-

(g The adjudicating authority had not considered the reply submitted before hum and
the order passed by him is non-speaking and non-reasoned order. Therefore, the sume
may be illegal, mvalid and liable to be quashed.

(b}  The clandestine removal has 10 be proved by production of affimmative, positive
and tangible evidences and not to be alleged on the basis of inference and reference. The
charges of clandestine removal are serious and it cannot be established on the basis of
data retrieved from the pen drive of unverified nature. The onus to prove clandestine
remaval 12 on the department.

() Wo statements of drivers or owners of the trucks have been reconded. No
statements of buyers !/ purchasers were recorded. No corroborative evidences are
available about receipt of cash smount. And, no corroberative evidences are available 1o
prove that the transactions recorded in the diaries maintained by Shri Vinod Ambrishbhai
Patel, broker, were correct. Apart from the diarics, which is not carrying much
evidentiary value, there is nothing on record 1o establish clandestine removal.

(d)  The entries made in diary no. A/10 and in M8 Excel Sheet named as Radisson 30-
09-10, retrieved by the DES from the pen drive resumed from Shri Vinod Ambrishbhai
Patel might be of inquiry of rate and quantity esc. There Is a practice in the ship breaking
industry that brokers are inquiring the mtes ete. over phone. Further, neither Shri Vinod
Patel nor Shri Sukesh Balkrishna Aggarwal have confessed the clandestine removal.

3 hU%
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el As per the Indian Evidence Act, the burden of proof lies on the party who contend
something. The wvalue and evidences thereof are to be disclosed with reasons and
documents by the revenue authority, But, in this case this burden was not correctly
discharged.

(fi  The deposition made by different persons in their statements are not relevant.
Mone of the transporter had confirmed that they have trunsported clandestinely removed
goods for appellant and none of the purchaser had confessed that the such goods were
purchased by them. The appellant has mentioned several judgments in their support.

{h)  As repard to duty evasion on sccount of under valuation of goods, it was
submitied that scrap generated from old and used ships were not of similar nature. It
depends upon the size, built and usage of the ship, The serap generated from bigger, non-
riveted and less used ships are costlier than that of small, riveted and old ships used for
more than 25 years, Further, the types of ship also makes impact on valuation. The other
local faciors affects the price are (i) sire of scrap plates (i) quantty o be sold or
purchased (311} terms of payment (iv) quality of scrap plates. Further, the prices declared
by the agencies were for guidance purpose. The demand of undervaluation was raised on
presumption and assumplion.

(1) They sold their goods at competitive price and there is no allegation as two
transactions were with related persons and the price charged is not the sole consideration.
Further sales were made in ordinary course of business. Thus, in absence of any evidence
with respect 1o the money flow back and with the fact that no inguiry al the end of buyers
of goods have been made, the prices values mentioned in the invoices of appellant are to
be taken as transaetion value. They relied upon on four judgments in this regard.

i i is established principle that for impesition of penalty the intension about
commission of any offence is 1o be proved. In absence of any evidence that excisable
goads were cleared without payment of duty and by undervaluing them, the question of
pennity doesn’t arise, That no evidence was adduced in the SCN to esiablish that the
alleged acts or omissions have been deliberately committed by the appellant. And,
therefore, no penalty under Séction 1 1AC of the Central Excise Act, 1944 and Rule 25 of
the Central Exeise Rules, 2002 is imposable when no mala fide intension to evade
payment of duty.

5. With regard to imposition of penalty of Rs. 15,98,75%- under Rule 26({1) of the
Central Excise Rules, 2002, Shn Sukesh Balknshna Aggarwal, Pariner of M/s. Gury
Ashish Ship Breaking, Bhavnagar has contended that-

{a) The adjudicating authority had not considered the reply submitted before him and
the order passed by him is non-reasoned order. Further, when the partnership fimm is
penalized, the partner cannot be penalized. In this regard the appellunts relied upon an
three decisions,

(h)  That the appellants had not acted with personal motive and gain. The penalty
could be imposed on the person who scquired possession or otherwise dealt with the
excisable goods which was liable for confiscation. Whereas, the appellant had no such
helief that the goods was lisble for confiscation, Also, the department had not produced
any evidence that the appellants have plaved vital role with relation to evasion of Central
Excise duty and closely handied the realization of uneccounied money.

PORET N R‘L@V
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ic)  He had not suppressed any clearance of excisable goods and not removed the
same clandestinely with intent to evade payment of duty and also not under-valued the
goods. Based on this he requested that no penalty should be imposed upon him.

&, With regard to imposition of penalty of Rs. 18,051/~ under Rule 26(1) of the
Central Excise Rules, 2002 on each, Shri Vinod Ambrishbhai Patel and Shn Kishore
Ambrishbhai Patel, Proprictor of M/s. Shree Krishna Enterprise, Bhavnagar contended
that-

{al  No evidence has been produced that the appellamts have obained possession of
clandestinely removed goods valwed at Rs. 2,19.066/- involving duty of Rs. 18,031/-
without proper inveice. No investigation at the end of buyers were conducted and no
corroborative evidences are available on record that the appellants have received cash
amount, It is improper to penalize them on the basis of diaries maintained for the
estimates. That the diary no. A/10 and pen drive recovered from them were nothing but
an estimate made by them. That Shri Sukesh Balkrishna Aggarwal, pariner of M/s, Gury
Ashish Ship Breaking bas also not confessed that they have made any clandestine
clearance.

(b)  They have never transaclted with unaccounted cash with any ship breakers or
buyers. During the search made by the department, no such unaccounted cash was found.

(¢)  They requested for supply of Relied Upon Documents, bul the same was nd
acceded to, They usked f(or soft copies of RUDs. But they were not provided the same.
Further, they were also not provided hard copy of RUDs. The department cannot expect 4
reply from the appellants without supplying of RUDs.

(d)  The sdjndicating authority had not considered the reply submitted by them and
ignored the judgments put forth by them. In this way the arder passed by the adjudicating
authority was non-speaking and non-reasoned. It is not the case that the appellants have
not co-operated. They have cooperated during the investigation and gave true and correct
statements, They have not given any evasive reply,

(ej  That the appellants are not covered under Rule 26(1), as they have not dealt with
any excisable goods in any manner, They have only introduced purchaser, For imposition
of penalty, the possession of excisable goods with knowledge or beliel that the same 15
lisble for confiscation under the Central Excise Act is required or the person have
concerned himself in transportation, removing, depositing, keeping, concealing, selling or
purchasing or has in any manner dealt with excisable goods with such kmowledge or
belief.

. Hearing for appeals filed by the sppellant nos 1, 2, 3, and 4 was held on
31022018, which was attended by Shri M. N. Vadodariya, Consultant and Chartered
Accountant. During the hearing he reiterated the submissions made in the respective
appeal memos and submitted additional submission dated 21.02.2018 for consideration
and requested to drop the impugned order passed by the adjudicating authority.

g I have carefully gone through the facts of the case, impugned adjudication order,
appeal memos and submissions mude during the personal hearing. From which, | foumd
following issues to be decided by me in this order,
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(i} Whether the clandestine removal of excizsable goods have been made and subsequently
whether Mis. Guru Ashish Ship Bresking, Bhavnager sre liable for poyment of duty
along with interest and penalties or otherwise:

{1i} Whether the excisable goods have been undervalued at the time of their removal by
the appellent viz. Mfs, Guru Ashish Ship Breaking, Bhavnagar, and;

{1i1) Whether, the other appellants have indulged themselves in clandeéstine removal of
excisable goods and subsequently made liable themselves for penalty or otherwise,

9, I find that the officers of DGCEI, Ahmedabad conducted a coordinated search at
the places of vanous brokers and transporters, from where incnminating documents like
varipus diaries, files, loose papers, compact disk, pen drive, ete. and lorry receipts,
booking / trip registers etc, were resumed, Further, searches were atso conducied ot the
premises of ship breaking units. During preliminary inquiry of the records resumed, the
intelligence gathered was validated and thercfore detailed inquiry was camied out.

10.  With regard 1o the demand of duty of Rs. 18,051/~ on account of clandestine
removal of scrap, Mis, Guru Ashish Ship Breaking had submitted that the adjudicating
authoraty had not considered the reply submitied before him and the clandestine removal
has to be proved by production of affirmative, positive and tangible evidences. No
statermnents of drvers or owners of the trucks have been recorded. No statements of
buyers /| purchnsers were recorded. They have also raised guestion that no corroborative
evidences are available about receipt of cash amount and, no corroborative evidences are
available to prove that the transactions recorded in the dianes maintained by Shri Vinod
Ambrishbhai Patel, broker, were correet, For the same | find that the ingquiry was
conducted with respect o data contained in the diaries, computer, laptop, hard disk, pen
drive, ete. seized from the residence of Shri Vinod Ambrishbhai Patel and Shri Kishore
Ambrishbhal Patel. On conducting forensic analysis of the electrome storage devices, it
stipulated clear details of transactions of sales and purchase of ship breaking materials
viz. serap of propeller and stainless steel. Further, the details contained in these devices
were tallied and found correct with the details namted in the diaries resumed from the
residence of Shri Vinod Ambrishbhai Patel and Shri Kishore Ambrishbhai Patel. It is
important 1o note here that the diary no. A/10 contained the details of goods purchased,
plot number of ship breakers, date of transactions etc. and the detnils have been narrated
on both “Dr" Debit as well as "Ce" Credit side of the diary. So, i1t 15 proved thm the
ullegation of clandestine removal of dutable goods have been clearly supported and
comroborated by the evidences.

10.1  Further, the appellant argued that the entries made in diary no. A/LD and in MS
Excel Sheet named as Radisson 30-09-10, retrieved by the DFS from the pen drive might
be of inquiry of rate and quantity etc. Further, neither Shri Vinod Ambrishbhai Patel nor
Shri Sukesh Balkrishna Aggarwal have confessed the clandestine removal. For the same,
| find that no man of a prudence mind note down such transactions with exect details on
his own and without completion of the transactions. It was seen that the amount wats also
shown after deducting last three digits of the transactions. This showed that there were
enough evidences against the appellant, which can be admissible under the Indian
Evidence Act, and thus the department had proved that the appellant was indulged in
clandestine removal of goods. As such the case was clearly proved against the appellant
there was 1o need 1o record the evidences ut the end of buyers and transporters etc. Even
otherwise, it is settled law that in cases of clandestine removal, department is not reguired
10 prove the case with mathematical precision. My view are duly supported by judgment
of the Apex Court in the case of Collector of Customs, Madras and Others Vs D.
Bhoormull - 1983 (13) EL.T. 1546 (5.C.), wherein it was held that - ; FE
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“30. It cannot be disputed that in proceedings for imposing penalties under
clause (8) of Secrion 167, to which Section 1784 does not apply, the burden of proving
that the goods are smuggled goods, is on the Department. This is o fundamental rule
relating to proof in all crimingl or guasi-criminal proceedings. where there s no
statutory provision to the contrary. But in appreciating its scope and the nature of the
onus cast by i, we must pay due regard io other kindred principles, no less fundamental,
v universal application. One of them is that the presecution or the Department is Hot
required to prove its case with mathematical precision to o demonstrable degree; for, in
all hueman affairs absofute certainty is a myth, and us Prof. Brett Selicitously puts il-
vall exactness is a fake”. El Dorado of abselute Proof being unattainable, the law,
accepts for it, probability as a working substitute in this work-a-day world. The law
does ot require the prosecution to prove the impossible. All thar it requires is the
establishment of such a degree of probability that a prudent man may, on its basis,
befieve in the existence of the fact in issue. Thus legal proof is nat necessarily perfect
proaf aften it is nothing more than a prudent man's estimate as fo the probabifities of
the case.

3. The ather cardinal principle having an important bearing on the incidence
of burden of proaf is that sufficiency and weight of the evidence is to be considered fo use
the words af Lord Mansfield in Blatch v. Archar (1774} 1 Cowp. 63 ot p. 63 "According
tor the Proaf which it was in the pawer of one side to prove and in the power of the other
s have contradicied”. Since it is exceedingly difficulr. if not absolutely impossible for
the prasecition to prove facts which are especially within the knowledge of the
opponent or the accused, it is not obliged to prove them as part af its primary birden ",

102 Regording demand of duty on the basis of dairies recovered from brokers, Shri
Vinod Ambrishbhai Patel and Shri Kishore Ambrishbhai Patel, it has been contended by
the appellant that the demand made on the basis of third pany documents is not
sustainable. In this regard, | find that in the diaries maintained by the brokers, licit and as
well as illicit transactions of the appellant are recorded. It is found that the transactions
recorded in the diaries also tallies with the diuta stored in the electronic storage devices,
Further, Shri Sukesh Balkrishnn Aggarwal, Partner of the appellant firm agreed that
wherever "128" is written in the diarics found from the residence of Shri Vinod
Ambrishbhai Patel and Shri Kishore Ambrishbhai Paiel have indicated of Plot No. 128
i.e. the plot of appellant firm, Thus, the authenticity of the diaries and other records
recovered from the brokers is established, Thus, the case is based not only on third party
documents but duly comohorated by other evidences. Such statements have never been
retracted and hence have evidentiary value, Further, combined study of all such evidences
reflected that the evasion has taken place and sppeliant hove indulged in it So, in this
case the third party evidence can be admitted. It appeared that all IFANSaclions were
recarded in ciphered and coded manner, and the case was made out after deciphering and
decoding the same. Further, Shri Vinod Ambrishbhai Patel and Shn Kishore
Ambrishbhai Patel had also not cooperated during the inquiry, The transactions recorded
in diarics and storage devices seized from them were further corroborated with relevant
record. Therefore, these are considered as vital and crucial evidences as per the Indian
Evidence Act, 1872 and they are sufficient to prove the case made out against thi
appellant.

103 In view of the above, 1 find that the arguments put fonh by the appeilant is of no
help to them and department hes adduced enough evidence to show that the appellant was
engaged in clandestine removal of the goods and therefore, the case lows cited by the
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appellant are also of no help to them, as facts of the present case clearly shows evidences
that the appellant was engaged in evasion of duty by way of clandestine removal of their
goods.

11.  Regarding allegation of undervaluation, it has been contended that they were
¢learing the scrap at competitive rate and based on material emerging from breaking of
the ship und thus the valuation was dependent on many factors like age of ship, quality of
material etc. and therefore the price published by M/s. Major and Minors cannot be taken
in the era of pssessment based on transaction value. The department has also not proved
receipt of money from buyers over and above invoice value, In this regard, | find that
statements of various angsdia were recorded, wherein it was clearly transpired that the
transactions in unaccounted cash over and above the invoice value took place. The
appellant have not challenged receipt of cash cither through brokers ar through angadia.
Thus, department has proved receipt of money over and above invoice value. Further, the
price adopted by DGCE] is also relied upon by most of the ship breaking yards of Alang
and the goods emerging out of breaking up of ship is sold at or about the same rate. | find
that in order to be just and fair, the investigation has also allowed vanation up to 2% in
the price published by Major and Minors. Thus, 1 find that it is not a case where flow
back of money of receipt of consideration over and above invoice value 15 nol
established. It is but natural that in a case where the assessee is engaged in clandestine
clearance as well ns undervaluation of goods produced by them, no one can establish one-
to-phe correlation of goods sold and payments received in cash or theough angadia. In my
view, it is sufficient evidence that as per the doiries recoversd from brokers, cash
transactions took place between various rolling mills/fumace units and the appellant
through the brokers and hence it can be said that the appellant received some payment in
cash over and above invoice value through illegal channels. Therefore, [ find that the
rejection of transaction value and replacement of the same by the price prevailing is
correct in view of Valuation Rules as well as section 4 of the Central Excise Act, 1944

11.1 In view of the above, it is proved that M/s. Guru Ashish Ship Breaking,
Bhavnagar have evaded payment of Central Excise duty by way of clandestine removal
of goods as well as by undervaluation of the goods, Therefore, | find that the order of
ndjudicating authority is proper and is required to be upheld.

12, Shri Sukesh Balkrishna Aggarwal, Parmer of M/s. Guru Ashish Ship Breaking,
Bhavnagar has contended that they have not played vital role in the case and that when
partnership firm is penalized, no penalty can be imposed upon pariners, They have cited
some case laws also in support of their contention. In this regard 1 find that in case of
Mrs, N, Chittaranjan Vs CESTAT, Chennai — 2007 (350) ELT 78 (Mad.), Hon. High
Court has held that looking to the facts of each case, separate penalty can be imposed
upon partnier of partnership firm, even if the firm is penalized. Therefore, | find that the
case laws cited by them is of no help to them. Further, coming 1o the role played by him,
| find that he was the key person of the appellant firm and was directly involved in
clandestine removal of goods as well as undervaluation of the goods manufactured by his
firm, He was looking after the day-to-day functions of M's. Guru Ashish Ship Breaking.
Rhavnagar and was concerned himself in all maners related to excisable goods, mcluding
manufacture, storage, removal, transponation, selling ete. of such goods, which he knew
or has reason to believe that were lisble for confiscation under the Central Excise Act,
1644 and the rules made there under. His role is discussed in desail in the 010 passed by
the adjudicating authority, as per which he agreed in his statement dated 16.07.2013 that
he was knowing that M/s. Gum Ashish Ship Breaking had sold scrap of propeller amd
stainless steel through Shei Vinod Ambrishbhai Patel and Shn Kishore Ambrishbhai
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Patel, Further, he confirmed that the details mentioned on Page No. 138 of diary no.
A0, seized from Shri Vinod Patel and Shri Kishore Patel matches with the Invoice No.
1496 dated 04.03.2009 issued by M/s. Guru Ashish Ship Breaking. He further agreed that
wherever "128" have been mentioned in the diaries maintained by Shn Vinod Patel and
Shri Kishore Patel, it pertain to his firm L.e. M/s. Guru Ashish Ship Breaking, Bhovnagar.
Looking to his involvement in the case and geavity, | find that imposition of penalty upon
both of them under Rule 26 of the Central Excise Rules, 2002 is proper and justified

13, Coming to the penalties imposed upon Shr Vinod Ambrishbhai Patel and Shn
Kishore Ambrishbhai Patel, brokers i the case, they have contended that they have not
dealt with the goods in the manner prescribed under Rule 26 of the Central Excise Rules,
2002 and therefore not lable to penalty, In this regard, [ find that the diaries maintaned
by Shri Vinod Ambrishbhai Patel were in coded language contained details of Diit and
illicit clearances of the appellant firm, When asked about the same, both have provided
evasive replies like, the accounts were imaginary or the figures are hypothetical etc. They
never decoded or co-operated in the investigation. However, by immense efforts, the
agency decoded the data and the whole chapter of clandestine removal was revealed.
When these details were confromted with both the brothers, they adopted different
strategy to escape punitive actions. The decoded data matched with the duta maintained
in electronic form. This authenticates the data maintained by Shei Vinod Ambrishbhai
Patel, When asked for, Shri Vinod Pate] replied that he had nothing to do with activities
of Mfs. Shree Krishna Enterprise. His brother, Shri Kishore Ambrishbhai Patel was
handling business of registered dealer and was Involved in focilitating clandestine
removal through his dealer firm. The records also showed cash transactions with various
buvers and sellers through angadias, Therefore, his role is very much covered under Rule
26 of the Central Excise Rules. 2002, Therefore, penalty imposed by the adjudicating
muthority is proper-and there is no need to interfere with the same.

14. I find that the facts of the case are distinguishable from the judgments relied upon
by the appellams in as much as all the documents and data storage devices resumed |/
collected, analysis thereof have been corroborated with each other. Any of the appellant
has not retracted their statements. So, they are valid and legal in the eves of law. The
persons involved in this case have closely monitored, arranged, financed and managed all
afTairs of clandestine clearances and clearances by way of undervaluation made by Ms,
Gura Ashish Ship Breaking, Bhavnagar, and thus plaved vital role in evasion of Central
Excise duty, Instead, | find the following case laws relevant for impugned case,

(1) The statements of the accused, if not retracted, the same is legal and valid in the eyes
of law. And the same can be considered as corroborative evidence and no further
evidence |s required. (i) Naresh J. Sukhawani [19%6 (83) ELT 258 (8C)] (i) Rekesh
Kumar Garg [2016 {331) ELT 321 HC-Delhi]

(b} That the evidence or statement or admission or confession is a substantial piece of
evidence, which can be used apainst the maker of it. (i) Commissioner of Central Excise,
Mumbai-V Vs, Alex Industries [2008 (230) 073 ELT (Tr. Mumbai}] (i) M's. Divine
Solutions Vs, Commissioner of Central Excise, Coimbatore [2006 (206) ELT (Tri
Chennai)] (iii) M/s. Karoi Engg. Works Vs, Commissioner of Central Excise, Delh
[2004 (168) ELT 373 (Tri. Delhi}]

(c) Even if the statement was retracted, considering the other facts of the case and
corroboration made with other evidences, the same can be relied upon and the persons
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involved can be penalized for their acts. CCE, Mumbai Vs, M/s. Klaven Foods India Pvi.
Lid. [2011-TIOL-76-8C-CX)

{d) The penalty on director of company is imposable, when he was directly involved in
the evasion of Central Excise duty. CCE, Surat-I Vs. P.5. Singhvi [2011 (271) ELT 16
Gug))

(¢) Froud is & well known vitiates every solemn act. Fraud and Justice never dwell
together. Fraud is a conduct either by letter or words and also includes known
misrepresentation. Fraud is anathema to all equitable principles and any affair tainged
with fraud cannot be perpetuated or saved by the application of any equitable doctrine
including res fudicata. (i) CC (P) Vs. Aafloat Textiles (Indin) Pvt. Ltd, [2009 (235) ELT
587 (SC)] and (i) Ram Chnadra Singh Vs. Saviti Devi and Ors. [2003 (3) SCC 319]

iy Further, it is also settled legal position that onee the case of clandestine removal of
excisable poods, in the manner it has been executed in the current case is established, it is
nol necessary 1o prove the same with mathematical or clinical precision. (i) Madras and
{nthers Vs D. Bhoormull [1983 (13} ELT 1631 (SC)] and (ii) Shah Guman Mal Vs. State
of Andhra Pradesh [1983 (13) ELT 1546 (SC))

15, In view of the above, | uphold the order passed by the adiudicating authority and
reject the appeals filed by the appellants.
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appeals filed by the appellants stands disposed off in above manner.
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By Regd. / Speed Post A. .
To,

{i) M/s, Guru Ashish Ship Breaking, Plot No. 128, Ship Breaking Yard, Alang, Dist,
Bhavnagar-364081 AND 206, Madhav Darshan, Waghawadi Road, Dist. Bhavnagar-
364150 AND 'UB Aggarwal House', 2291/2292-A/1, Hill Drive, Bhaovnagar-364001,

(i) Shri Sukesh Balkrishna Aggarwal, Partner of M/s. Guru Ashish Ship Breaking, Plot
No. 128, Ship Bresking Yard, Alang, Dist. Bhavnagar-364081 AND UB Aggarwal
House', 2291/2292-A/1, Hill Drive, Bhavnagar-364001.

(iil) Shri Vinod Ambrishbhai Patel, Plot No. 20, Santosh Park Scciety, Subhash Nagar,
Bhavnagar AND Plot Na. 102, Escon Mega City, Opp. Victoria Park, Bhavnagar-
364002,

(iv) Shri Kishore Amhbrishbhai Patel, Proprictor of M/s, Shree Krishna Enterprise, Plot
No. 20, Santosh Park Society, Subhash Nagar, Bhavnagar AND 304, Shopper's Point.
Parimal Chowk, Waghswadi, Bhavnagur-364001.
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