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In pursuance to Board's Notification No.2612017-C.Ex.(N'l) dated 17.10.212 read,
with Board's Order No. 05/2017-ST dated 16.11.2O17, Dr. Balbir Singh, Additional Director
General of Ta-rpa-r'er Services, Ahmedabad Zonal lJnit, Ahmedabacl has been appointed as
Appellate Authority for the purpose o[ passing orders in respect of appeals filed under
Section 35 of Central Excise Act, I944 and Section 85 of the Finance Act. I994.

IaJrya, qra rq*a/ iq-qrd/ s6rs+ 3nq-f,d. a;fiq jiqrq er6/ d-fl6a q;r+tc / awmn
i anfrtnfir coni sqffifua arff\a rn*r $ qffia: 7

Arising oui of above mentionecl OIO 'issued by Addir ional/Joint/ Deputv/ Assistant
Commissioner, Central Excise / Service Ta-x, Rajkot / Jamnagar / Gandhidham :

3I+ffi-at & cf-dreT 6f f,rFI (rd qdr rName & Address of rhe Appellants & Responclent :-

l. M/s Shri Hari Steel Industries, Plot No. 70/71, GlDC,Yartej,Bhavnagar,
2. Shri Nagiibhai Jivrajbhai Dodiya, Partner of M/s Shri Hari Steel Industries
3. Shri Hiteshbhai Shantilal Dodiya Partner of M/s Shri Hari Steel Industries

ts^ 3ae?(:tfiq t dqfua +tg EqE-d ffifua atS fr Jcg+a cIffi I urfuqqur 6 qaar
:rfia srry F{ TFF-dr tt/
Anr nerson assrieved br this ordcr in Appeal ma1' lile an appeal to the appropriat€ aLlthorit\
in the follou iriE war .

fiar l1a ,+ffiq ticrd q16 (d Q-dp5{ 3{ffiq ;qTqrft_6-{ur * cfi 3ffid, i,-ftg racrq st6;yfuffia ,1944 fr trrr"ssB t :rrrla qE fdca nfuB-+q, tgg+ fi qrrr 86 * 3rd?id
Fafafud wro 6r ar Er& t t/
Appeal to-Customg, E-xgise $ Service Tax {ppellate Tribunal under Section 358 of CEA, 1944
/ Unrler Section 86 ofthe Finance Act, 1994 an appeal lies to:-

aafflq qEqmd fr q-eRra ffifr qErd fiqr sl6, &fiq racrd qt6 rrd tdr6-{ Jffiq
;qrqrB6{frr ff Ee)s fi"d, a.€d "ilr6 a 2, .* fi G, il$-h"ff, +i A'#+ ;E(r"ii' "

Th.e special b-ench_of .custom s, Excise & Ser-vice Tax Appellate Tribunal of west Block No. 2,
R.K. Puram, New Delhi in all matters relating to classillcition and valuatiolt.

3qn-qa cf{'tq t(a} fr {f,Rr rrcr jr*-d} fi srarqr a}q Fst 3Tffi $'}raT ale.r, i;ffq l-qrd qp"4 t'tr
d-d+a $ffis ;qerfuflur ffuzt ft cfaq-fl fifiq frE-6r, , eft-&q'ilfr, crqr& sr*a" ysrqr

To the West resional henr-h of Cusloms.- Excisc & Service Ta_x. Appellar-e Trilrunal ICESTAT) al.2n" Floor. Bharmali Bhauan. nsar"a A6ririaiuaJ- jghdto in cdse or ap piiiJoinir" ina n asmentroned in para - I (a) above
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(iii)

(B)

sffiq;qTqfu6-{nT t sqer 3rfiil w^oa ari 6 6q t-frq r.cr ef6 (yfi-a) ffi, zoor,
fi F-+a 6 + 3rd?ta ftqift-d fur rid "qq{ L.A-J d Erl cfut n a* B-qr arar qrB(' I trA t
6-F t +-q u+; cfr * gRr, J-6r raqrq alffi 6t ai,rr ,;qrfr 6r afi.rT Jit{ drlrrtT rrrn qqlf,r, Fc(' s
orq qr r$$ iFq, 5 drtl 5cq qT 50 tro wq' a6 }r?fdT 50 drs 5c(r fr 3rfr6" t d rqsr:
1,000/- sst, 5,000/- rqi 3rrkn i0,000/ tr& +r Frutfua ff eT.*F SI qft sdar +tr Etftra
et6 6r erffi, +i"ifud srffiq ;qrqrits-swr 6t ensr t F6T-d6 {fttrcr{ + arff + frrS sfr

dr{B-d6 fu * a-+ rqm arfr W+d ds gFE r.rRr lfrqr rrdr qrBr' r €cifra gFFc 6r srdrcrn,

t+ St sg ctrsr F ddr {Gq iil6T €EEa 3]fifi-q ;qrqrB-rrq 6r tnsr Frra fr r erra" snllr
(F| 3fr$ $ fr(r 3{r&{a-c-{ + srtr 500/- w('6r Frd.fod Tffi ilqr r5ar 6tn rl

The aooeal to the Anpellate TrrbLrnal shall be filerl in quadruplicate in lorm EA 3 / as
orescritred under Rulb'6 of Central Excisc lAooeall Rules. 200l and shall be accomoanied
asainst one uhich at least should be accbrhbanied bv a [ee ol' Rs. 1,000/- Rs.5000/ ,

R:s.10-0O0i where amount of dutr demand / interest / oenaltr /refund is uolo 5 Lac.. 5 Lac to
50 Lac and above 50 Lac resoectirelr in the form cif crossed bank drafl in favoui of Asst.
Registrar oI branch of anr nominated public seL tor hank of rhe nlace \\'here lhe bench oI any
noErinated oublic secroi bank of the nlace rrhere the bench of the Tribunal is situaled.
Aoplicalion inarle for granl of sta\ shall be accompanied br a tee of Rs. 500/-.
3]qidrq ;qrfltr)-+={ur * satT i{qfd. E?d irTuta{F 1q94 +'t irRr 86(1 ) fi Jrf,jrd €-dr6{
l;ffi, 1994, + B-{ET 9(1) * rra Bstfua crrd s.r.-s ri En cmi ii fir ar {infr a.i r{e
qrE Bs :n*r fi fucq 3rfrd SI 4S d, tgsr cfr Hrq fr sdrfr +t lr++ I t'a cF rqrB-d
dfr EGq) 3lk fmA t mq t r*I \.fi cF * €Rr, il6l S-qr6{ 6r aia ,"-arfr SI qi,r 3lt{ ilrnqr
aqr satfrr, 5q(r 5 rc: qr 5qt 6q, 5 arcI 5qq sr 50 arg sq(r a;F 315ar 50 cIruI $c(r t
xk6't d Fnsr: 1,000/- $r$, 5,000/- rq-$ 3prdr 10,000i- 5q$ +r Fruift-a ilqr ?fffi ffr cfr
,gara +t-r Frtffta erffi or rrrara. sdfua Jrfieq ;qTqrft-6{"T 6i srsr + F6r+fi" {B-€T{ fi
drff t 14ffi afr ert*r+ et{ * d-6 ronr arft Wa +6 iFrc cdrtr l+qr arar Erfev r rftifu-a

dFFc 6r srrrdra, d'+ 6t rs anul * Et-dr arftr' rA €iEie-d Jffrq ;qrqrfu"+rur 6r tnor Rra H r

i?rqa 3ndsr (Fe ]frf{) S Rq 3ni{d-q{ + HRr 500/- $c(r 6r Btrlftd arFF ,Ir orar tm tl

The aooeal unrler sub section (ll of Section 86 of lhe Finance Act, 1994, to the Appellate
iiluLidil-Stratl be filed in uuadiublicare in Form S.T.5 as prescribed under Rule 9(1') of the
S;'.riae- Tai nulEs. i99.1. ahd Sha'1I be actomoanied br a c'opv of the order appealed 

'against

(one of uhich shall be ccrtified coD\land should be accomrianied br a fees'of Rs. lO00/-
irhere the amounr ol servrce I a-x &'ihterest demandetl & ncnaltv levied of Rs. 5 Lakhs or less,
ns.5ob-07 - ritreiij rhJimrruni ,..,i serviie tax & inlerest demarided & penaltr'levied is more
than ll\e lakhs but not exceedinq Rs. Fi[t\ Lakhs, Rs. 10,000/- r,r,here the amount ol servrce
iax A'interiii Oemand"tl to penElrr ler ictl is more than filli l.akhs rupqes, in the.fom o[
iirisiia'-tranI diaft irr iavoui of rhe Assrstant Registrar o[ thr bench of nominated Pub]ic
Seiioi-sin li of ttre ptaci rrhere the beqch qlTd$!rnal is situated. / Application made for
granl of stat shall be accompat:ied br a fee of Rs.500/ .

kca 3rftIF'+q, 1994 fiI qrr 86 6I :;q-qrrtat (2) (rE (2A) 6 3ldJrd rJ *I 4S $qril, $-dr6{

1Mt, 1994, t B-{q 9(2) rrd 9(2A) * ara Grtltfla q!{ s.T.-7 fr 6r ar {r+?fr (rd 3irS qrr

3rr{frd &fiq 3tqK erF.F 3l?rdr fl€d t:+trfl +,-fi-q Siqr( era qqr{r crfud vrtsr Sr cF-qi

t#, +t (rfrA $ a6" cfa cafi-d 'dfi ilrfdr) ilt{ 3n.{+d qflIT s6r4-6 }ItsFd rd2r 3qr{rf,d.

*drq rcqrE ?Je"F/ i-dFF{, d }trrq ;qrqrE-6{ur 6'r Jifi-{d Et' md 4r Bfer -i Etd 3{re?i 6r

cfr sfr HFr fr Silrd 6rS ddfr r /
The aDDeal under sub section l2l and (2Al ol tlte section 86 the Finance Act 19q4, shall be

filed ih'For ST.7 as prescribed under Rule g (2) & 9{2A) of the Service Ta-x Rules. 1994 and
shall be accomuanieil br a coor oI order ol Co'rnmissioner Central Excise or Commissioner,
Central Excise iAppealsl lone cilnhich shall be a certified cop\)and copv of the order passed

bri rhe Commisii6ner 
'authorizing 

rhe Assisrant Commissidrler or Defutr Commissioner of
Cenrral Excise/ Service Tax to filelhe appeal before lhe Appellate Tribunal

trqr qra. idq ricrq arc*r ud fErs{ 3rq-eq qrft151ur (*€-c) + cfr 3rfrt t a1-4d fr at-fiq

r.sra"lra sfrR'qq 194-4 6r qr{r 35$F fi 3lildtd', Jt 6I ffiq 3TftB{q, 1994 6T trRr 83 t
rlEdd 

-&Ts{ d cfr aq fir rg t, Ts 3n*r + cfa 3ltrrq' clfu-6{uT fr. 3fifr 6re {cEI 5.qr(
qt6t+dr 6{ firJr * 10 cF?ld ('lo%), ild arrr \,-d sdrdr ffiE t. er qatar, ild +' d E4rdT

#srtrd t. 6T arl?nf, f+--qr drrr, iled fu tg trn fi 3hd g-ffr F+. 3rA Eltil 3]tFa i-q lrfti es

flts tqq t:rRm a fr1

adq taqrd st e"F (rd +dl6{ * 3rf,lrd "ffEr fuq rrq fl6- d' B'q srTR-d t
(i) qr{r 1l fi t. jFJrd {-6-fr

(ii) €mlc rqr 6I ff 4* 4-dd {rRI

(iii) H*e ilTr fr{JTr{& + G-{n 6 t:iaJra t-q I6a
- derJ {6 ft fs trnr * crfinfr fuffiq (€ 2) :rftF-+q 2014 + 3fl1's{ t Td ffi 3rfieq

crffi t lrffsr FdEr{Etr;{ er,rd lr$ (rd 3{q-fr +} apl r& ilntl
For an apDeal to be liled before the CESTAT, under Section 35F of the Central Excise,A,ct,

1944 ;hi.L is also made applicable to Service'Tax under Section 83 of the Pinance Act, 1994,

u.r uooiit asainst lhis order shall lie helorr- the Tribunal on pa\ment of l0o" o[_the dult
demirid.d wfrere dut.r or rlurl and penallr are in dispule. or penaltl , where pen11t1 alone rs rn

;i;p;i". p.or:ia.a ih" o-urrit ol pi-e rleposir piryabli- rvould be subject to a ceiling of Rs. l0
Crores,' 

Uncler Central Excise ancl Service Tax, "Duty Demanded" shall include :

lil amottnt determined ttnder Seclton 1l D;
iiil amount o[ erroneous Cenvat Credit taken;
iiiit amount oavable under Rule 6 of the Cenvat Credit Rules

- nr'cwirle,l iurthet'rhat the nrorlsions of thrs Section shall not appl\ to lhe sra\

u prrr,, ,,inn"'"Ili ";il;i; 
p;;;i,,q L,.riiii "ii: "pp"ilui;;rlho;,4 

prior 1o rhe commencement dr

t6e Finance (No.2) Act, 201'1.
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:ifufrs-q 1994 fir ttgr

{-+r$, fucd ,i:rfrq, {rs€d
arar qrftt't /

A revisron applicalion lies lo tlle Un(lcr Secrelan. tu lht Covernmenl uf India. Revisron
Application Uhil. l\4inisln of Finance. Deparlmcni of Rerenue. 4th Floor. Jeevan Deen
BLildine. Parlramenl Street. Nerr Dellrr I IO00l. rrnder Set lion JJEE ot the CL,A l94l rh
respect'tr[ lhc lbllo\\ingcase, gorerrred lrr first proriso to sub section lllolSection J5B ibid:

qft ara * E;m f+sra a; Hrqd fr, il6r {+gra frifi qrd +) h;S 6T-aori t *rsR rE * qrar+a
* atrra qr f+.S ]ftq arrsri qr fui ffi"r.+ ersru 4E t {st srErt ,16 qrllrra + Etrn. qr Blft
arsn,16 t qr srsrur g s;6 t s$Fri{q * dhta ffi +rrtjr} qr ffi arjT{ {E t qrd *. a+sre
* qrah *u
ln case o[ ant lossof gootls, rrhere the ]oss occurs in transit liom a facton-to a n'arehouse or
lo another ldcton or Trom one narehouse lo another durine the coursc oi orocessine of lhc
goc,ds in a rrarehtruse or in storage r|helher in a faclon or in"a warehouse

g{rcd + drfl f4ffi {rEq qr et{ 6t fua +r G qra t EMq fr r+ra +zt qrd q{ fit 4*
a'-frq y.qrd e.1"6 + gr (ftie) * qr+d *, d c{[d + Er{l fr;fr {-{ dT qf'r 6i ffia'* * tl
14 case of rebate ofdutY ofexcise on goods exportcd to any countrv or territon' outside lndia
of on excisable materidl used_ in the"manufaiture of the'goods u-hich are eiported to any
countn' or territon outside India.

qE rqrq eF+ 6r a| Errd ffiq kiT sTrra t sr6{ *qrfr qr srzle +l qra ft-qia ffi-qr arqr tt /
In t:ase of q'oorls eKliorlc(l outside lrrrlia crrq',ori lu N('pal or Bhuton. \\'nholtt pa\ ment of',lur..

sBfls'{d rccq t. r.vrca eI6 + srrdrfl + Fq ri gq& irdrc fs :rfufrcq l.i fs* faB-d
+firrdt fi il6d nr;q ffrdts S! tt snter d Jrq-+aiaq-d) 4, rorr Ea ytufr-+q ta 2t.
1998 frI trrr 109 t fsRr F-q-d SI ,rg drts rnror ffift c{ sr drd A qrfta Be ert, tU
Credit of an-v dulj alJowed ro be rrrilized rouards pa1.menl u[ ex.rse dutt on final pr.oducls
un(ler the provlslons ol lhrs Act or the Rules marlethere under suth order is oassed br the
Commissioher lAnnealsr on or a[rer, ll']e datc appoinred under Sec. 109 of the Finance pNo.21
Act, 1998.

3ct{d 3{ri{d 6I af cfrs'i cT{.*eqT trA8 ii, rfr Sr a-frq ]iqr(a ?jis (rfrf,) Fa-ara-fr,
2001, + F'{q 9 t 3iilfu fdBftr. H, W sntsr t €nqnT fi g Hr6 + fua ffr irff ilrfdq i

Jc{i+-d 3Tra-f,d,fi snr {il 3rfier E 3rffd 3ire?r fr dt cFqi s6.ra SI arfr qtG\rt cnr fr affiq
Jiqr( arffi 3TfuFq-fr- 1044 *r rno 35-EE * rfa Fqtfus lrc* *r :rcr+:fr + orr-q * dt{ q{
TR 6 # cF €Frrfl 6I ardt ffir,r
T!re-abore qlplicatron shall be nrade in duplir ale irr Form No. EA 8 as snecjlied under Rule 9
ol (entral. Ex( rse (Appeais) Rules, 2001 riithin 3 monrhs [rom rhe dar'e on rrhich the order
soughl to^lle appialed qgalnst ls,.qmmunicaled and shall be accompanied br tuo cooies each
ol .r.he OIO and Order-lir-Appeal, lr should also be accompanied b\ a copi ol'TR--dahrll;n
e\idencirrg pa\menl of presiiibed lce as prescribed under Seclion 35 EE o[ CEA, 1q41. fia;i
Major Heacl ol Accou nt.

qatErur J{rn{d t snr ffifua F$ka lla 6r }rdr+rn fir .,irfr url5e r

ff p-o-,a 16rr a?F c{T{q FqS T r+r$ f,fl fr a sq-a 200l-q. sr7lda Eiqr arc:itr qfr rcra
16+I (16 ils Fq-$ t;srdT 6t d) FqS 1000 -/ sr er4ifla Bqr drc r

The.revisiorl appli.atiorr- shall _be ,r(.companied "hv a lee of Rs. 200/ \\here lhe amounr
rn\otved ln t(ltpees Une Lac or less and Ks. 1000/ \\hcre lhe amount in\ol\ed is rnore than
Rupees One Lac.

qfr tg xrtar * 6$ {d nr&t ar uardlr fi d q.t6 {d }naar *' fil(' er6 6r srrrd,a. Jq?ied
6rr S l6-qr drdl Erfrni ts dzq + ei-d at et 6r fror ,iE 6rq fi d-{A il, nt oqfuia :rqtrrq
aeTfu-fituT +t t'o gfia qr +-ftq H-rfirt' +t rr+ vrtra fr-qr drdr t t / I" case, if the order
covers .various numbers.oI order in ()riginal, fi.e [or each O.l.O. shoulrl be naid in the
a,Ioresalo manner. not ullhslattdlnB lhe lacl llral tlle one apneal lo lhe Appell.rnt "l''ibrrnal or
lrle.one applrcalton lo I h"e Central (-i-ovt. As thc casc mar be. is fillod ro;rrciid scriptoria rroik if
excrsrng Rs. I lakh lee ol Rs. 100/ ioreirch.

q-Qr.{?tEd -qrqrsq qto .rrfufi"qq. 1975. + 3rryfi-t * :rqgn {a nrlsr q{ Fr,Er yrisr ff
cft q{ frifft-d 6.50 fu .rr -qrqf q sr6 tl6d"d:n dar arftrrl "
One copr ol application or tl.l.O. ad lhc case ma\ be. arrrl ihe ordcr of the adirrdicarinpauthonl\ shall bear a corrrr lee stamp ol Rs. 6.50 ai prescrihed urrder schedule-l ii terms oTthe Couit Fee Act,lq75, as amcnderl.'

fi'aT rf-, @q r.crE !1.6_t'd t-drdr{ 3rffirq;qTqrft}-6{or (6r{ Efu) iiffi, 1982 fr dFtd
rra rrfu ssFtra qr4dt 6T HFfrfr-d +ri dri fut fi:itr cfi rqrd-3fl6fi-d f6qT drdr tt /Attention i5 also invitqd to the rules colering tl_rese and other related matters contaitlcl in theCustoms, Excise anrl Service Appeltate Tribu"nal (proaaauial-Ruie;;-i-9ti2.'*' "

r.q 3{fidrq'crffi 6t }fril ilfu-d +{+ t.+hifua.eqrq-+, fa"qd 3lk nfid-ilq clErnat * fr!.,
3rfrdrPfr E+fiaftqidgrgr rrrru.cbec.gor.irr6) Iu grd t r I
Ig.-^1lr^q..le?grrte. detailpd and. latesr pror isiorrs_relalirrg ro.filirrg oI appeal ro the higher
appeltare aulhonl\.lhe appellanl ma\ reler lo lhe f)cpanm?nlal rreFsile \\\i\\., ll,.,.qo\.itl

(G)
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ORDER IN APPEAL

The present three appeals have been filed by l\4is Shree Hari Steel Industnes,

Plot No 70/71. GIDC, Vartej, Bhavnagar (hereinafter referred to as the 'appellant") (ii)

Shri Nagjibhai Dodiya (hereinafter referred to as the appellant-1 ") (iii) Shri Hiteshbhai

S Dodiya (hereinafter referred to as the appellant-2"), both partner of ItI/s Shree Hari

Steel lndustries against Order-in-Orrginal No BHV-EXCUS-000-JC-63-2016-17 dated

11 .01 .2017 passed by the Joint Commissioner. Central Excise and Service Tax,

Bhavnagar. Since all the appeals are against the common order, the same are taken up

together for consideration.

2. Brief facts of the case are that Central Excise case was booked against the

appellant who is engaged in the manufacturing of MS round / CTD bars falling under

Chapler-l2 of the Schedule to the Central Excise Tariff Act, '1 985 holding Central

Excise Registration No. ALLFS4655CXM001 under Rule 9 of the Central Excise Rules,

2002 (hereinafter referred to as the CER-2002") During the course of search physical

quantity of finished goods was found short by 5 500 MTs in the factory premises as

compared to the stock shown in the Daily Stock AccoLlnt

3. The Show Cause Notice proposed to recover Central Excise Duty of

Rs 42,45,3691 on removal of excrsable goods i e 1500.0'16 lVTs of Steel Bars

clandestinely valued at Rs. 5,15.21 ,4751- and not accounted for in their daily stock

account register during the period from July-2008 to March-2009 and not accounted for

in therr daily stock account register durrng the perrod from July-2008 to [/arch-2009.
The SCN also proposed for contravention of the various provisions of the Act or of the
Rules made there under with willful intention to evade the payment of CENVAT invoking

extended period under the provrso to Sub-Section (1) of Section 1 1 A of the Central
Excise Act, 1944 along with penalty under Section 1 1AC of the Central Excise Act.1944

on appellant, proposed penalty on the appellant 1 Shri Naglibhai Dodiya, and Shri

Hiteshbhar shantilal Dodiya, both the partner of M/s Shree Hari Steel lndustries under
Rule 26 of the Central Exctse Rules 2002 for their active involvement in the evasion of
duty and carrying out the modus operandi

The said Show Cause Notice was adjudicated vide Order in Orrginal No BHV-

EXCUS-OO0-JC-63-2016-17 dated 1101 2017 by the Joint Commissroner Central
Excise and Service Tax. Bhavnagar and has confirmed

(i) the demand amounting to Rs 42,45,369/- under the provisions of section l1A of
central Excise Ac1.1944 along with interest at the appropriate rate under the provisions

of erstwhile Section 1'1AB (Now Section 1'1AA) of Central Excise Act 1944,

(ii) imposed penalty amounting to Rs 42,45,369/- on appellant under the provisrons

of Rule 25 of the central Excise Rules,2002 read with section 1 1AC of the central
Excise Act.1944

(u) penalty imposed under the provision of Rule 26 of the central Excise Rules,
2002 amounting to Rs 5,00.0001 on appellant-1 shrr Nagjibhai Jivrajbhai Dodiya a
partner of IVI/s. Shree Hari Steel lndustrres, Bhavnagar

(iv) penalty rmposed under the provision of Rule 26 of the central Excrse Rules.
2002 amounting to Rs 2,50 0001 on appellant-2 Shrr Hiteshbhar Shantrlal Dodiya a
partner of lVl/s. Shree Hari Steel lndustnes Bhavnagar

I
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4 Being aggrieved with the impugned order the appellant have filed the appeal on

the following g rounds

The adjudicating authority has erred in confirming the demand of
Rs 42,45,369 00 on the ground as mentioned in the order and on the ground as

mentioned in para 25 onwards of the Order in Original on basis of presumplion

and assumption based on the documents maintained by 3'd party.

- Also erred in confirming the demand on the ground of statement of Shri Bhola

Mahto, that during the period July-2008 to December-2008 the applicant had

received 1784 654 tVTs of raw material where as he cleared only 140 7g

MTs Of finished product The demand confirmed on the allegatron of so

called manipulatron in generation of invorce through CpU is also wlthout any
base and is liable to be set aside ln any case, the documentary evidences
relied upon reveals that the so called clandestjne removal is not of final
product but represents some other material which is not chargeable to duty

. That confirming the demand on the ground mentroned in the order and
ignoring the fact that the so called evidence does not support the contention
of the department and represents not only the so called clearance of non
excisable goods but also the trading actrvity of the applicant which is liable to
be excluded from the so called clandestine clearance worked out by the
depa rtment.

41

- That erred in imposing the penalty of Rs 42 45 3691 and confrrming the
interest. The ground rarsed for setting aside the demand may also be treated
as ground raised for setting aside the penalty

Being aggrieved with the impugneci order the appellan!1 and appellant -z have
filed the appeal on the following grounds

- The adludrcating autho'ty has erred rn imposing the penalty of Rs 5,00,0001
and Rs.2,50,0001, respectivery on the ground as mentioned in the order that
once the firm is penalized the partner shall not be penalized

. The learned Additional commissioner of central Excise has erred in imposing
the penalty without considering the fact that the department has not produced
any positive evidence to prove so called clandestine removal of the goods
and merely because the are confessional statements the duty could not have
been imposed

The appeal was filed before the Commissioner (Appeals),
E

undersigned has been nominated as Commissjoner (Appeals) / Appellate
regards to the case of apperrant vide Board s order No 05/2017 Servic
16 112017 issued by the Under Secretary (Service Tax) G O l, M O
Revenue. GBEC. service Tax wing on the basrs of Board's circurar No.
Service Tax dated 17.10.2011.

,b**tA
-1

6 Personal hearing was held on 19.02 2018 and on behalf of the appellant Shri
Paresh Sheth, Advocate attended the hearing and reiterated the grounds of appear and
submitted that the department has demanded duty on the items which are not excisable
and referred to as Mitti, Koyla etc. He also submitted that the balance quantity is nothing
but the legal clearance of the company which has not been denied by the department
He also referred to the decrsrons reported rn 332(ELT)416 and 357(ELT)481 with a
request to drop the proceedings shri paresh Sheth, Advocate has also submitted the
same things in respect of appellant-1 and appellant-2.

Rajkot The

Authority as

e Tax dated

F Deptt of

2081612017 -
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D isc ussion and Findinqs:

7 I have carefully gone through the records of the case. the appellant's submission

in memorandum and at the time of personal hearing. tt/ y findings are as under.

B The prime issue for consideration is (i) whether the appellant is liable to pay

Central Excise duty of Rs 42,45,369/- with interest & penalty under the provisions of

Central Excise and Rules made there under in respect of exctsable goods manufactured

by the appellant which has not been accounted for in the darly stock account register to

avoid the payment of Central Excise Duty on goods manufactured and cleared by them

during the period from July-2008 to March-2009 (ii) Whether appellant-1 and

appellant-2 are liable for personal penalty imposed upon them.

9 For conclusion, lwill deal with facts and law both simultaneously. I find that the

SCN issued to appellant proposing recovery of Central Excise duty of Rs.42,45,3691

under section '1 1A of Central Excise Act,1944 for removal of excisable goods i e

1500 016 MTs of Steel Bars clandestinely valued at Rs 5.15.21 .4751- and not

accounted for in their daily stock account regrster during the period from July-2008 to

March-2009 without payment of excrse duty. without rssuance of proper invoices and

without assessment and filing of returns The said SCN also proposes rmposition of

penalty on appellant under the provision of Rute 25 of Central Excise Rules.2002 read

with Section 1 1AC of Central Excise Act. 1 944 and penalty on two partners of the

appellant ie appellant-l and appellant-2 under provisions of Rule 26 of Central Excise

Rules, 2002

10 The adjudicating authority has observed the records produced under the

statements of Shri Bhola l\,4ahto, contractor of scrap cutting. working with the appellant

has revealed that the receipt of raw materials during July-2008 to December-2008 was

1784654 MTs while it was declared only 140.790 MTs in statutory records. The CPU /

Computer was so manipulated that once an invoice was generated. another invoice of

the same number could be generated showing another party and quantity this modus

operandr was also confirmed by partners of the appellant and rts computer operator lt

was also revealed that the goods after reachrng its destrnatron, the rnvoice was returned

or destroyed. From such unaccounted receipt of 1643 374 MTs of raw materials

1479 034 MTs of steel bars was manufactured that was not available in the factory The

statement of both partners of the appellant have confirmed that they were aware of the

receipt of raw material and removal of linished goods wrthout accounting for the same in

their statutory records and without payment of central excrse duty. wrthout issue of sales

invoices

11 The adjudicating authority also found that Shri Bhola mahto is a contractor of

cutting of scrap materials engaged by the appellant @ of Rs 150 per l\/etric Ton of raw

material dealt with by the appellant lt was also observed that the records maintained

and produced by the said contractor under the statement are related only the raw

material ie. MS Plates / Scrap received in the factory premises, which has revealed

receipt of 1784 654 MTs of raw materrals during July-2008 to December-2OO8, no

concern with olher items i e. soil etc received. if any. rn the factory premises The

adjudicating authority has also observed that Annexure-l of the SCN has been prepared

on the basrs of unaccounted receipt quantrty of raw matenal ie. lr,4 S Plates / Scrap and
quantity of finished goods sold illicitly to ti//s A C Enterprise and lr//s Laxmr Steel

12 The adjudicating authority also observed that as per the statement of Shri

Banwarilal chaudari, labour contractor. shrr Nagjibhar Jivabhai Dodiya (appellant-1),

Shri Hiteshbhai Shantilal Dodia, (appellant-2) both partner of Shree Hari Steel lndustries
and electricity consumption of the ltlill; that there was manufacture of finished goods,
whjch was not accounted for in statutory records. The adjudicating authority also

l
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observed that both the partners of the appellant under their statements admitted that
they had purchased raw materials without entering in their books of account and
manufactured and cleared finished goods clandestinely without accountrng for the same
in statutory. without preparation of central excise rnvorce with intent to evade payment of
central excise duty Further. shri yogeshbhai chandulal. proprietor of M/s. A c
Enterprise, sihor under his statement accepted that they had purchased total B 630
MTs of steel bars valued at Rs 2,05,2301 on cash basis under the central Excise
invoice no 64121 03.2009 from the appellant on 2i 03 2009 and atso 24 03 2009
thereafter they returned sard invoice to the appellant in bonajide belief that such
correctrons / amendments were to be made in the said returned invoice which was
subsequently sold to their customers in cash

13 The adludrcating authority further observed that the appellant has not maintained
the statutory records, not paid due central Excrse Duty on the removal of finished
goods therefore they have contravened Rule 4 read with Rule B of cER 2002 lt has
also observed that the appellant failed to prepare proper central excise invoices ior
clearance of finished goods i e 1500 016 lvrs of tr/ s Bars as requrred under Rule 1 1 of
the cER-2002. that they failed to assess the due central excise duty on the finished
goods removed by them thereby they have contravened Rule 6 of the cER-2002. that
they have not properly maintained daily stock register in form RG-1 register in respect of
production of 1500 0'16 lVlrs of finished excisable goods thereby they have contravened
Rule 10 of the cER-2002, that also contravened the provrsron of Rule 12 of the cER-
2002 by not showing the correct removal of finished goods in monthry / quarterry
returns Therefore for all the acts of omissron and commrssron the appellant is liable for
penal action under Rule 25(1) of the cER-2002 and read with section 11AC of the cEA.
1944

'14 The adludicating authority has arso observed Shri Naglrbhai Jivralbhai Dodiya
(appellant-1) and shri Hiteshbhai Shantitat Dodiya (appeilanr,2), both partners of the
appellant rn their statements have confessed that they were fully aware of the fact that
they had purchased raw materiars withour entering in their books of account and had
manufactured and creared the finished excisabre goods crandestinery without
accounting for the same in statutory records. without preparation of central Excise
invoices with an intent to evade payment of central Excise duty and had collected
payment thereof in cash. therefore, both are liable for penal action under the provrsions
of Rule 26 of CER-2002

15 The adjudicating authority has observed that the statement of Shrr Bhola Mahto,
raw material cutting contractor was recorded on 24 03 200g under sectron 14 0l the
central Excise Act, 1g44 wherein he interalra stated that he was having contract with
appellant for cleaning and cutting of raw materials ie lron scrap in desrred size
depending upon the size of finished goods required under machine or by usrng a gas
cutter and to stack the pieces near the furnace that for this contract the chargJs were
Rs 150/- PMT: that the raw materiars used in the roriing miil was IvrS prates, angtes,
procured from ship breaking yard Arang / sosiya. rocaily purchased HMS, unused rron
ingots or Runners / risers produced from other furnace unrts.

16 Shri Bhola Mahto has a so produced (i) two notebooks maintained by Supervisor
rn whrch the accounts for the period July-2008 to December-2008 were recorded whrch
included date. vehicle no and weight, muster of laborers wages pard to the laborers
expenditure etc. (ii) one muster book maintarned by supervrsor rn which there are detarls
of the muster for the period 1B 07 2008 to March-2009 (iii) One pocket book maintained
by the Supervisor rn which there were details of the vehrcle no and weight for the period

4

from 01 11 2008 to 11 12 2008

L,:u,
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21 . I also find that there is no specific clarification about vehicle no. and werght of
Mitti, Koyla and sarrrya(Bars). as detailed in the note book produced by shri Bhola
Mahto, raw material cutting contractor lt rs based on assumption and presumption that
detarls mentioned in the note book are pertarning to the raw material as well as of
finished goods which is manufactured in the factory premises of the appellant. Further,
the scN proposes for the clandestine removal of finished goods. but no copies of
sample invoices have been attached with the SCN and no verification of any invoice has
been done with the concerned suppliers of the raw materjal procured I also find that
there is no discussron about werghment of the raw material as well as finished goods
carrled out at which weighbridge Further, random venfrcation has also been not carried
out in respect of raw material received from the ship breaking yard Alang / sosiya
locally purchased HMS, unused lron ingols or Runners / Rjsers produced from other
furnace units for justification that the raw material has been received in the factory
premises or otherwise. ln this regard no rnvorces of raw material have been considered
in the investigation The plea of the appellant with regard to demand considered simply
based on the record maintained by the contractor (who is not an employee of the
appellant) is proper as relied documents i.e. agreement between contractor and
appellant has also not been incorporated, Even there is no investigation about the
verif ication of payment particulars.

22. Furlher, lfind that though demand is confirmed srmply by alleging that there is

manipulation in the generatjon of invoices through computer software. no such
documentary evidences have been gathered and incorporated in the scN Thus lfind
that no corroborative documentary evrdence was brought on record during the
investrgation which the sole ingredient to arnve at any conclusion to prove clandestine
removal. There is no evidence of transportatron of frnrshed goods. payment made by
the buyers to the appellant as well as verification of vehrcle in which the finished goods
had been removed clandestinely Furthermore. there is not any concrete evidence that
the appellant had purchased raw material like unused lron ingots or Runners / risers
produced from other furnace units from ship breaking yard Alang i Sosiya and locally
for manufacturing of finished goods and removed it without preparation of excisable
invoices to evade the payment of central excise duty Further. allegation of electrical
consumption has also not been justified incorporating the documentary evidence in the
investigation. Thus, the charge of clandestine clearance does not stand without any
documentary corroborative evidence. which proves that the appellant had purchased
raw materials and manufactured finrshed goods.

23. ln addition to this, it rs observed that there is no signature of the authorrsed
person of the appellant as well as of the designated authority of the department on the
work-sheet prepared for calculation of duty evasron and also on the documents on
which the saad work sheet has been prepared.

24. ln this regard, I find following ludgements squarely applicable in the rnstant case

(i) M/s. Chemco Steels

Ba ng lore)

Pvt. Ltd., - reported 200s (191) ELT 0856 (Tri

4. on a careful consideration and perusal of recorcls. we find that the Revenue has
proceeded solely on the basis of certain private registers and packing slips
maintained in the factory by the shift supe/vrsors / operators There is no evidence
wtth regard ta the purchase of raw materials by the appellants. /l rs lhe sabmlssron
of the appellant that the raw ntatenar vtz steer has to be purchased onty from the
sAlL who are the onry sore s,pprrers. They have contendecr that they cannot
manufacture and clear by clandestine removal without the rse of excess electricity
and the other raw materiars we have examined this point and find that Revenue
has failed to gather evidence with regarcl to the recetpt-ef .the inputs and arso with

\, r '
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17 The adjudicating authority has also observed statement of Shri Banwarilal

Chowdhry, a labour contractor working with appellant recorded on 24 03 2009 under

section 14 of the Central Excise Act.1944 where he interalia stated that he was working

as a laborers supplier in the re-rolling mills for the last seven-eight years and providrng

labors to feed the raw materials in the furnace. rolling of the hot materials and to stack

finished goods. that he paid the labour charges to his laborers on the basis of their work

hours and recerved payment from the owner of the factory on monthly basrs as per the

work done. that he earned labour contract with the appellant since 09 10 2008 that

since commencement of labour contract, the manufacturrng has ben carrred out on all

days except on weekly off Shri Banwarilal Chowdhry also produced attendance register

of the labourers.

18. The adjudicating authority has also observed statement of appellant-1 Shri

Nagjibhai Jivrajbhai Dodiya, partner of the appellant recorded on 24032009, wherein

he interalia, stated that he looked after all the dealings regarding purchase of raw

materials as well as selling of the nranufacturing goods of their rnanufacturing unit since

iast eleven years with two other partners. appellant-1 agreed with the facts mentroned in

the panchanama dated 24.03 2009. statement of Shri Bhola [/ahto raw material currrng

contractor and Shri Banwarilal Chowdhry, labour contractor, that they generate invorces

and marntain statutory records in the computer whrch was seized on 24 03 20Ag

19 I have observed that a search was conducted rn the f actory premrses of M/s.

Shree Hari Steel lndusrres, Varlel Bhavnagar on 24 03.2009 and many documents

were recovered under panchnama from Shri Bhola mahto, raw material cutting

contractor of the said factory. During panchnama 5.500 I\,4Ts was found short the

factory premises as compared to the stock shown in the Daily Stock Account. During

investigation statement of two partners viz Shri Nagjibhai Jivabhai Dodiya and Shri

Hiteshbhai Shantilal Dodiya, Shri Bhola [,4ahta, raw material cutting contractor, Shri

Banwarilal Chowdhary, labour contractor, Shri Yogeshbhai Chandulal, proprietor of l\4/s

A C Enterprise Sihor and Shri Popatbhai Karshanbhai Zinzala, Proprietor of lt//s
Laxmi Steel Bhavnagar were recorded and statement of Shri Rameshbhai Amardan

Gadhvr Clerk of the appellant was also recorded The case of clandestrne removal is

mainly based on the (i) two notebooks maintained by Supervisor rn whrch the accounts

for the period July-2008 to December-2008 were recorded which included date, vehicle

no. and weight. muster of laborers. wages paid to the laborers. expenditure etc (ii) one

muster book maintained by supervisor rn which there are details of the muster for the

period 18 07 2008 to lVarch-2009 (iri) One pocket book marntarned by the Supervrsor rn

which there were details of the vehicle no and weight for the period from 01 1'1 .2008 to

11.12.2008 As per Show cause notice M/s Shree Hari Steel lndustries has cleared

excisable goods i.e 1500.016 I\ITs of Steel Bars clandestinely valued at

Rs.5 15,21,4751 involving Central Excise duty of Rs 4245,3691- during the period from

July-2008 to IVlarch-2009 without payment of excrse duty

20. The instant case has been booked on the basis of records maintained by 3'd

party mainly a notebook containing the details of the date. vehrcle no and weight,

muster of laborers. wages paid to the laborers. expenditure etc as detailed in the

Annexure-l to the Show Cause Notice and on the basrs of the confessional statement of
partners viz Shri Naglibhai Jivabhar Dodiya and Shr Hiteshbhar Shantrlal Dodiya. Shri

Bhola Mahta, raw material cutting contractor, Shrr Banwarrlal Chowdhary labour

contractor and Shri Rameshbhai Amardan Gadhvi, Clerk of the appellant On the basis
of the details of the said notebook it has been confirmed that the excisable goods ie
1500 016 I\,4Ts of Steel Bars clandestinely removed are valued at Rs 5.15,21,4751

involving central excise duty of Rs 42,45.369/- I also find that on the basis of notebook

only, the adjudicating authority has confirmed that the raw material received in factory
premises for manufacturing of finished goods and have been removed clandestinely.

I ." /
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regard to lhe excess use of electricity. which are the primary factors for the
purpose of confirming demands on clandestine ntanufacture and ctearance of final
goods. The Revenue has not examined any purchasers of thes goods nor they
have examined the shift supervisor / operators who are said to have maintained
private records and cleared the clandestinely manufactured goocls. There is no
evidence of receipt of funds. lt has been held tn att the cited cases which are
extracted above that for confrrming denands of ctandestine nanufacture and its
clearance. The depaftment has to produce corroborative evicience with regards to
the purchase of raw material and manufacture of final goods and removal of the
same clandestinely. Except the packing s/rps and the private reglslers maintained
by the ship supervlsors / operators. there is no other evidence on record. There
are no statements to corroborative the receipt of raw material and manufacture of
the goods. The department ought to have examined the use of excess electricity.
which would have established to some extent the allegations The Tribunal. in a
large catena of judgements. which are extracted supra has clearly laid down that
the depaftmenl has lo establishment the nanufacture of goods by clandestine
purchase of raw materral and clandestine removal of the same Each link is
required to be established. il r,s well laid down that private registers and s/ps
mairtained by the shift supervlsors / operators cannot be a basis for conf irming the
demands. ln view of the well laid down judgements and tack of evidence in thts
case. the impugned order rs sel aslde and the appeat is altowed the consequential
relief if any

(ii) M/s. Flevel lnternationat reported - 2016 (332) ELT 416 (Del).

Demands - clandestine manufacture and removal evidence - No attempt made to
underlake any serious investigation - no attempt made by Department to
substantiate allegalioti of manuf acture of as many as 606 A cs by appe ant - No
evidence produced to show that basic raw matenals required for manufacture of
such a large number of ACs was procured by appeltant * tmpugned order n
respect of clandestrne manufacture and removal of 606 ACs suffers from serious
errors. hence not sustainable.

25 ln the show cause notice it rs mentroned that on physrcal verification shortage
of 5 500 MTs of finrshed goods in comparson to the stock shown rn the Darly stock
Account was noticed. But I do not find any weighment slrp duly srgned by appellant in
the relied documents under Annexure -ll pertaining to List of documents relied upon tor
SCN In absence of such weighment / physical verification. the shortage of finished
goods can't be ascertained. ln case of clandestine clearance of goods such rapses
cannot be ignored. There should have been proper physical verification of stock. The
goods must have been weighed in the presence of panchas and proper weighment slips
should have been prepared and total weight must have been compared with the DSA
All such lapses create doubt rherefore, the allegatron of shortage of finished goods
cannot be sustained. Even the department has not demanded duty on such alleged
clandestine clearance on account of thts shortage

26 Regarding duty demanded on the basis of note book produced by 3'd party re.
raw material cutting contractor, lfind that the department has farled to brrng any
documentary corroborative evrdence of clandestine clearance of goods mentroned in
the Annexure -l to the show cause notrce which rs based upon the details mentioned in
only in the note book. There is no documentary evidence of unaccounted purchase of
raw material unaccounted manufacture of finished goods, verification of transportatron
of alleged goods, flow of money from buyers to the Appe[ant M/s. shree Hari steer
lndustries. Bhavnagar
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27. In view of the above discussion, I find that the demand confirmed under the

provision of section 1 1A of the Central Excise Act,1944 along with interest at the

applicable rate under the provisions of erstwhile section 11AB (now section 11AA) of

Central Excise Act,1944, vide impugned order to the extent of Rs.42,45,3691 is not

sustainable. Since demand itself is not sustainable. question of imposing penalty of

Rs 42,45.369/- does not arise

28 Penalty imposed upon Shri Naglibhai Jivrajbhai Dodiya (appellant-1) and Shri

Hiteshbhai Shantilal Dodiya (appellant-2) both partner of M/s Shree Hari Steel

lndustries. Bhavnagar on the similar ground is also not sustainable

29. Therefore, I set aside the impugned order to the extent of confirming the demand

of Rs 42,45,369/-, penalty of Rs42,45,3691 upon M/s Shree Hari Steel lndustries,

Bhavnagar and imposition of penalty upon two partners of the appellant viz Shri

Naglibhai Jivrajbhai Dodiya (appellant-1) and Shri Hiteshbhai Shantital Dodiya

(appellant-2) and I allow the appeals filed by the appellants to that extent

30 The appeals filed by the appellants stand disposed off in above terms

r Balbir Sin

Add itional Director fleneral (DGTS)

ryw-rrfDate : 10212018

F No V2l39/BVRi2017

BY RPAD

To,

(1) N//s. Shree Hari Steel lndustries,

Plot No 70/71, GIDC. Vartej, Bhavnagar

(2) Shri Nagjibhai Jivrajbhai Dodiya,

Partner of M/s Shree Hari Steel lndustries

Bhavnaga r

(3) Shri Hiteshbhai Shantilat Dodiya.

Partner of 4,4/s. Shree Hari Steel lndustries

B havn aga r

Copy to

I The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,

l. The commrssioner. cGST & cenlrar Excise, Rajkou commissioner (Appeals).
Ralkot

3 The Deputy/AssistantCommissioner, Division-ll, Ralkot,

-1. The Additional/Joint Commissioner, Systems. CGST. Rajkot,

5 F No V2t40lBVRt2017

6 F No V2l41lBVRt2017

7 Guard File

8


