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In pursuance 1o Hoard's Notification No. 26/2017-C.Ex.(NT] dated 17.10.217 read
wilth Board’s Order No. 05/2017-8T dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Texpaver Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders 0 respsct of appeals fled under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994
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Arising out of above mentioned OO0 ssued by Addinenal (Joint / Deputy / Assistant
Commissioner, Central Excise [ Service Tax, Rajkot /! Jamnagar /| Gandhidham

O FfwwAr & ST 7 A U9 TA7 /Name & Address of the Appellants & Responcdent

. M/s Shri Hari Steel Industries, Plot No. 70/71, GIDC,Vartej, Bhavnagar,
2. Bhri Nagjibhai Jivrajbhai Dodiyva, Partner of M/s Shri Hari Steel Industries
4. Shri Hiteshbhai Shantilal Dodiya Partner of M/ s Shri Hari Steel Industrics
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:I:'lr:;'hlr]-rlﬁi::rjllﬁg':::tr.d by this Order-in- Appeal may file an appeal to the appropriote authority
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A LBHMI to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
/ Under Section B6 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appeliate Tribunal of West Block No. 2.
RK. Puram. New Delhi in all matters relatmg 1o classification and valuation
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The appeal to the Appellate Tribunal shall be filed in quadruphcate in form EA-3 [ ns
prescribed under Rule b of Central Excise [Appeal) Rules, 1@1 anil shall be ﬂcﬁummwd
|.1?5.r. ane which at least should be arcompanied by a of BHs. LUOO/- Hs5 =
ﬁ%ﬁ. VO - where amount of duty tlrmnrld.f:n;gamgt.f falty )/ refuind 18 upto 5 Lac,, 5’].&: [
al Lac and above 50 Lac respecfively in the form of crossed bank draft in favour of Asst.
emstrar of branch of any nnrnmﬂiﬁl pubilic sector bank of the place where the bench of any
nominated pubbe sector ank of the place where the brmih of the Tribunal s situated.
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The J:Epﬁﬂ.! under sub section [1) of Section 86 of the Finance Act, 1994, to the Appellate
Trbunal Shall be filed in qumiruqlu'auf in Form 5.7.5 As pruarnh:v?! unpder Kule 9 Iilnl' the
Service Tiax Rules, 1994, and Shall be accompanied by a copy of the order appeal nst
jane of which shall be certified copyv) and  should be accompanied by a fees of Rs. | e
wﬁrre the amount of service tax & interest demanded & penabty levied of Rs, 5 Lakhs or less,
Rs. 5000/ - where the amount of 51_-1-1-11;._- tax & interest demanded. & penalty levied 15 more
thar five lakhs but not excesding Ky, Fiftv Lakhs, Es 10,000/ - where the amount of service
tax & interest demanded & penalty levied is more than fiftv Lakhs rupees, in the form of
cromsed bank diaft m favour of the Assistanl Hepistrar of the bench nominated Pubhc
Sector Bank of thf place where the bench of Trdbunal is situated. [ Application made {or
grant of stay sholl be accompanaed by o lee of Re.500/ -
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The appeal under sub section (2) and (24} of the section 86 the Finance Act 1994, shall be

filed in For 8T 7 as prescribed under Rule 9 12) & Qi2A) af the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner
Central Excise [Appeals] (one of which shall be o certified copy) and copy of the order passe

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of

Central Excise] Service Tax to file the appeal before the Appellate Tribunal
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 whﬂ;_{ is ilso made applicable o Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this uré’n shall lie before the Tribunal on payment of 10% of the duly
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 1% in
dispute, provided the amount of pre deposit payable would be subject to a ceiling of Rs. 10
Crores, _
Undler Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D

i1] amount of erroneous Cenval Credit Tﬂ!{FI‘I: :

itt] amount pavable under Rule 6 of the Cenvat Credit Rules

provided further that the provisions of this Section shall not apply to the siay

application and nppeais !rnl:l:ng befare any appeliate authory prior to the commencement of
the Finance (No :élijﬁ.t'l. 2014,
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Revision a tion to Gow t of India:
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A revision ulppi_u:mr:‘qn_ s oy the Under. Secretary, to the Government of India, Fevision
Application Unit, Miniseiry of  Finance, Iﬁ:&r’imrnl of Revenue,  4th Floar, Jeevan Deep
Burlding, Parhament Street, New Delhi- 110001, under Section 33EE of the CEA 1944 in
reapect of the following case, poverned by first proviso 1o sub-section [ 1) of Section - 358 thd:
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In case of any loss of goods. where the loss ocours in transit from o @Betory 1o & warehouse or

to apother fctory or from one Warehouse Lo another durme the hﬂl,trﬁlf of processing of the
goody in a warcrhouse or in storgge whether inoa fctory or in a warehose
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I case of rebate of duty of excise on goods t-xp-url:cdn1_u HOY COUntry or lermitory outside India
of on excisable material used i the manufacture of the goods which are exported to any
COUTry oF termtory owtskde Tndia.
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In case of goods exported outside [ndia export o Nepal or Bhutan, without peav el of dur
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Credit of any duty allowed 1o be utilized 1|:I'.1.'u.1'da pavment of excise duty on final products
Eﬂrrit'r the provisions of thns Act or the Rules made there under such order 15 pasred by the

) ;‘nﬁll::'%ﬂgmnf'r [Appeals) onv or after, the date appointed under Sec, 109 of the Finance (No.2)
1y .
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1 above licatirn shall be made in duplicate 0 9 Mo, EA-S ilied under Bule, O
ol Central : slf*i!;? ﬁ: alsl Rules, 2001 \-.E'rh:::tal ::mnma i?'nrn 1}|rn+?teﬂl;r:|:1":.vhkil|ti1 ?E}e F r
g?uﬁht to be appealed against 18 Flitm;ﬁltﬂlmlt'd and shall be accompanied by two copies each

the CHO and Order-In-Appeal, 11 should plso be accompanied by a copy of TR-6 Challan
evidencing pavment of prescribed fee as prescribed under Section 35-EE .:-'F{:L-:a_ 1544, under
Major Head of Account
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The revision appiication shall be accompanied w6 lee of Re 200/ where the amouni
H‘I'-'ﬂl"-'f'dt_:n Rl'upﬁiraﬁ Une Lac or less and Bx 1000 where the gmount invelved is moere than
upees One Lo
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covers various numbers of order- in []-r:;iirml, fee for each OO0, should be pasd m the
aforesaitl manner, not withstanding the fuel that the one appeal 1o the .-\pprhﬁntl'l'rihmm]knr
the one application to the Central Govt. Ag the case may be, 15 filled 1o avesd scriptoria work if
excising Ks. | lakh lee of Bs. 100/ for each, -
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One copy of application or OLLO. 88 the case may be, and the order of the adjudicatin
FlLJI!hDI'IE}' shall %tf:lf ?l{mlﬂ fee stamp nI! Ha. 050 a% j‘l-l"'l:'?it:l‘l-.:l'l.'l:} under Schedule-| i*‘ll ierms o
the Court Fee Act, 1975,
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Attention is also invited 1o the rules covering these and other related matters contaimed in the
Customs, Excise and Service Appellate Tril]Lﬁmi IProvedure) Rules, 195-!3_
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For the elaborate, detailed pnd latest provisioons relating e fling af & 1 1o the high
appellate authority, the appellant may refer 1o the I'}rna.r'rmﬂcmﬂl wehsite W bec_ieowy m]g o]
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ORDER IN APPEAL

The present three appeals have been filed by M/s Shree Han Steel Industries
Plat No 70/71. GIDC. Varte; Bhavnagar (herenafter referred to as the appellant’) (i)
Shn Nagjibhal Dodiya (herewnafter referred fo as the “appellant-17) () Shn Hiteshbhai
S Dodiya (heremafter referred to as the appellant-2') both partner of M/s Shree Han
Steel Industries against Order-in-Onginal No. BHV-EXCUS-000-JC-63-2016.17 dated
11.01.2017 passed by the Joint Commussioner Central Excse and Service Tax,
Bhavnagar Since all the appeals are against the common order, the same are taken up
together for consideration

. Brief facts of the case are that Central Excise case was booked agamnst the
appellant who is engaged n the manufacturing of MS round / CTD bars faling under
Chapter-72 of the Schedule to the Central Excise Tanff Act, 1985 holding Central
Excise Registration No ALLFS4655CXMO001 under Rule 9 of the Central Excise Rules.
2002 (hereinafter referred to as the 'CER-2002") Dunng the course of search physical
quantity of fimshed goods was found short by 5500 MTs in the factory premises as
comparad 1o the stock shown in the Daily Stock Aceount

3 The Show Cause Notice proposed to recover Central Excise Duty of
Rs42.45.3689/- on removal of excisable goods (e 1500018 MTs of Steel Bars
clandestinely valued at Rs 51521475/ and not accounted for in then daly stock
account register during the penod from July-2008 fo March-2009 and not accounted for
m thesr dauly stock account regster dunng the pernod from July-2008 to March-2008
The SCN also proposed for contravention of the vanous provisions of the Act or of the
Rules made there under with willful intention to evade the payment of CENVAT invoking
extended penod under the proviso to Sub-Section (1) of Section 11 A of the Central
Excise Act. 1944 along with penalty under Section 11AC of the Central Excise Act 1944
on appellant, proposed penally on the appellant-1 Shr Nagjibhal Dodiya. and Shri
Hiteshbhai Shantilal Dodiya. both the parner of Mis Shree Han Steel Industries  undar
Rule 26 of the Central Excise Rules. 2002 for ther active involvement in the evasion of
duty and carrying out the medus operand

The said Show Cause Notice was adjudicated vide Order in Onginal No BHY-
EACUS-000-JC-63-2018-17 gated 1101 2017 by the Jomt Commissioner Central
Excise and Service Tax Bhavnagar and has confirmed

(i} the demand amounting to Rs 42 45 369/- under the provisions of section 11A of
Central Excise Act, 1944 along with interest at the appropriate rate under the provisions
of erstwhile Section 11AB (Now Section 11AA) of Central Excise Act 1944

(i)  imposed penalty amounting to Rs 42 45369/~ on appellant under the provisions
of Rule 25 of the Central Excise Rules. 2002 read with Section 11AC of the Central
Excise Act 1944

(niy  penalty imposed under the provision of Rule 26 of the Central Excise Rules,
2002 amounting to Rs 500000/ on appellant-1 Shri Nagjibhar Jivrajbhal Dodiva a
panner of M/s. Shrea Han Steel Industnes. Bhavnagar

(W} penalty imposed under the provision of Rule 26 of the Central Excise Rules
2002 amounting to Rs 2 50 000/- on appellant-2 Shn Hiteshbhas Sharitilal Dodiva a
partner of M/s. Shree Han Steel Industnes Bhavnagar
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4 Being aggneved with the impugned order. the appellant have filed the appeal cn
the following grounds

~ The adjudicating authonty has ered in confirming the demand of
Rs.42 45,369.00 on the ground as mentioned in the order and on the ground as
mentioned in para 25 anwards of the Order in Onginal on basis of presumption
and assumption based on the documents maintained by 3™ party

» Also erred in confirming the demand on the ground of statement of Shri Bhola
Mahto. that durning the period July-2008 to December-2008 the applicant had
received 1784 654 MTs of raw material where as he cleared only 14079
MTs Of firished product The demand confirmed on the allegation of so
called manipulation in generation of invaice through CPU s also without any
base and s liable to be set aside In any case the documentary evidences
reled upon reveals that the so called clandestine removal s not of final
product but represents some other matenal which s not chargeable to duty

- That confimung the demand on the ground mentioned n the order and
ignoning the fact that the so called evidence does not suppert the contention
of the department and represenis not only the so called clearance of non
excisable goods but also the trading actvity of the applicant which is liable 1o
be excluded from the so called clandestine clearance worked out by the
depanment

» That erred in imposing the penalty of Rs42 45 369/ and confirming the
interest The ground raised for setting aside the demand may aiso be treated
as ground raised for seting aside the penaity

41  Being agagrieved with the impugned order the appellant-1 and appellant-2 have
filed the appeal on the following grounds

» The adjudicating authority has erred in imposing the penalty of Rs 500 000/
and Rs.2 50,000/~ respectively on the ground as mentioned in the order thal
once the firm 1s penalized the partner shall not be penalized

» The learned Additional Commissioner of Central Excise has erred in Imposing
the penalty without considering the fact that the department has nat produced
any positive evidence to prove so called clandestine remaval of the goods
and merely because the are confessional statements the duty could not have
been imposed

5 The appeal was filed before the Commissioner (Appeals). Rajkot The
undersigned has been nominated as Commissioner (Appeals) / Appeliate Authority as
regards lo the case of appellant vide Board's Order No 05/2017-Service Tax dated
16.11.2017 issued by the Under Secretary (Service Tax) SOOI MOF Deptt of
Revenue CBEC Service Tax Wing on the basis of Board's Circular No. 208/6/2017-
Service Tax dated 17.10.2017.

[ Personal hearing was held on 1902 2018 and on behalf of the appeltant Shri
Paresh Sheth Advocate attended the heanng and retterated the grounds of appeal and
submitted that the department has demanded duty on the items which are not excisable
and referred 1o as Mitti, Koyla el He also submitted that the balance guantity is nothing
but the legal clearance of the company which has not been denied by the department
He also referred to the decisions reported in JIZ(ELTMI6 and 357(ELT)481 with a
request to drop the proceedings. Shri Paresh Sheth Advocale has also submitted the
same things in respect of appellant-1 and appellant-2.
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Discussion and Findings:

T | have carefully gone through the records of the case. the appellant s submission
in memorandum and at the time of personal hearing My findings are as under

a The prme ssue for consideration s (1) whether the appellant 15 iable fo pay
Central Excise duty of Rs 4245 369/ with interest & penally under the provisions of
Central Excise and Rules made there under in respect of excisable goocds manufactured
by the appellant which has not been accounted for in the daily stock account regisier 1o
avoid the payment of Central Exaise Duty on goods manufactured and cleared by them
during the period from July-2008 1o March-20089 (1) Whether appeliant-1 and
appellant-2 are liable for personal penalty imposed upon them

g For conclusion. | will deal with facts and law both simultaneously. | find that the
SCN issued to appellant proposing recovery of Central Excise duty of Rs 42 45,368/-
under section 114 of Central Excise Act 1844 for removal of excisable goods e
1500 016 MTs of Steel Bars clandestinely valued at Rs 51521.475- and not
accounted for in thesr daily stock account register during the penod from July-2008 to
March-2008 without payment of excise duly without 1ssuance of proper invoices and
without assessment and filing of returns. The said SCN also proposes imposition of
penalty on appealiant under the provision of Rule 25 of Central Excise Rules 2002 read
with Section 11AC of Central Excise Act 1944 and penalty on two pariners of the
appellant | @ appellant-1 and appellant-2 under provisions of Rule 26 of Central Excise
Rules, 2002

10 The adjudicating authorily has observed the records produced wnder the
statements of Shn Bhota Mahio, contracior of scrap cufting, working with the appellant
has revealed that the receipt of raw matenals dunng July-2008 to December-2008 was
1784 654 MTs while it was declared only 140.790 MTs in statutory records. The CPU J
Computer was so manipulated thal once an invoice was generaled another invoice of
the same number could be generated showing another parly and quantty this modus
operand: was also confirmed by partners of the appellant and its computer operatar It
was also revealed thal the goods after reaching s destination. the mvoice was returned
or destroyed From such unaccounted receipt of 1643 374 MTs of raw materals
1479.034 MTs of steel bars was manufactured that was not availlable in the factory. The
statement of both parners of the appellamt have confirmed that they were aware of the
receipt of raw matenal and removal of imshed goods withou! accounting for the same in
their statutory records and withoul payment of central excse duty. without ssue of sales
Invoices

1 The adjudicating authority alsc found that Shri Bhola mahto is a contractor of
cutting of scrap materials engaged by the appellant @ of Rs 150 per Metric Ton of raw
matenal dealt with by the appellant It was also observed that the records maintained
and produced by the said contractor under the statement are relalted only the aw
matenal |e MS Plates | Scrap received in the factory premises, which has revealed
receipt of 1784 654 MTs of raw matenals dunng July-2008 1o December-2008. no
concern with ather tems (e sol etc recewved if any in the factory premises. The
adjudicating authority has also observed that Annexure-l of the SCN has been prepared
on the basis of unaccounted receipt quantity of raw matenal e MS Plates / Scrap and
quantity of fimished goods sold lictly to M/s A C Enterprise and Mis Laxmi Steel

12 The adjudicating authonly also observed that as per the statement of Shn
Banwarial Chaudan. fabour contracter. Shn Nagjibhai Jivabhai Dodiya (appellant-1)
Shri Hiteshbhai Shantilal Dodia (appellant-2) both partner of Shree Har Steel Industries
and electneily consumption of the Mill, that there was manufacture of finished goods,
which was not accounted for in slatutory records The adjudicating authority aiso
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observed that both the pariners of the appeliant under their statemants admitted that
they had purchased raw matenals viathout enternng in their books of account and
manufactured and cleared finished goads clandestinely without accounting for the same
0 stalutary. without preparation of central excise invoice with intent to evade payment of
central excise duty Further. Shri Yogeshbhai Chandulal propnetor of Mis A C
Enterprise. Sihor under his statement accepted that they had purchased total 8630
MTs of steel bars valued at Rs 2 05230/ on cash basis under the Central Excise
inveice no 64/21.03.2009 from the appeliant on 2103 2008 and also 24 032000
thereafter they retumed sad invoice to the appellant n bona-fide belef that such
corrections ( amendments were to be made in the said returned invoice which was
subsequently soid to their customers in cash

3 The adjudicating authorty further ohserved that the appellant has not maintained
the statutery records. not pad due Cenlral Excise Lty on the removal of fimshed
gocds. therefore they have contravened Rule 4 read with Rule 8 of CER 2002 It has
#isc observed that the appellant failed to prepare proper canlral excise invoices for
clearance of fimished goods 1e 1500 016 MTs of MS Bars as required under Rule 11 of
the CER-2002: that they failed to assess the due central excise duty on the fimshed
goods removed by them thereby they have contravened Rule 6 of the CER-2002 that
they have net properly maintained daily stock register in form RG-1 register in respect of
production of 1500 016 MTs of finished excisable goods thereby they have contravenad
Rule 10 of the CER-2002; that also contravenad the provision of Rule 12 of the CER-
2002 by not showing the correct removal of finishied goods in monthly / quarterly
returns. Theretore for all the acts of omission and commission. the appeliant s lable for
penal actien under Rule 25(1) of the CER-2002 and read with section 11AC of the CEA
1544

14 The adjudicating authority has also observed Shr Nagpbhai Jivrajbhai Dodiva
\appeliant-1} and Shri Hiteshbhai Shantilal Dodiya {appeliant-2), both partners of the
appellant i1 their stalements have confessed that they were fully aware of the fact that
they had purchased raw matenals without entenng in their books of account and had
manufactured and cleared the finished excisable goods clandestinely without
accounting for the same in statutory records  without preparation of Central Excise
invoices with an intent to evade payment of Central Excise duty and had collected
payment thereof in cash, therefore. both are liable for penal action under the Provisions
of Rule 26 of CER-2002

15 The adjudicating authonty has observed that the stalement of Shrn Bhola Mahto,
raw matenal cutling contractor was recorded on 24 03 2009 under section 14 of the
Centrai Excise Act 1944, wherein he inferalia stated that he was naving contract with
appeliant for cleaning and cuthing of raw materals (e lron Scrap i desied size
depending upon the size of finished goods required under maching or by Using a gas
cutter and to stack the pieces near the furnace that for this contracl the charges were
Rs 150/~ PMT. that the raw matenals used in the roling mill was MS Plates, angles,
pracured from ship breaking yard Alang / Sosiya tocally purchased HMS unused Iron
ngots or Runners [ nsers produced from other furnace units

18 Shri Bhola Mahto has also produced (i) two notebooks maintained by Supervisor
in which the accounts for the period July-2008 to December-2008 were recorded which
included date vehicle no and weight muster of labarers wages pad o the labarers
expendilure etc (h) one muster book mantained b ¥ supervisor in which there are details
of the muster for the period 18 07 2008 to March-2004 (m) One pocke! book maintained
by the Supervisor in which there were details of the vehicle no. and weght for the period

from 01 11 2008 to 11 12 2008
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21 | also find that there 15 no specific clarfication about vehicle no and weight of
Mitti. Koyla and Sarriya(Bars). as detalled in the note book produced by Shn Bhola
Mahto. raw matenal cutting contracter. It is based on assumplion and presumption that
delails mentioned in the note book are pertaning o the raw materal as well as of
fimshed goods which is manufactured in the factory premises of the appellant. Further
the SCN propeses for the clandestine removal of finished goods but no copies of
sample invoices have been attached with the SCN and no venfication of any invoice has
been done with the concerned suppliers of the raw matenal procured | also find that
there is no discussion about weighment of the raw matenal as well as fimshed goods
carmed oul at which weighbnidge Further random veritication has also been not carmed
out in respect of raw matenal recewved from the ship breaking yard Alang | Sosiya
locally purchased HMS unused Iron ingots or Runners | Risers produced from other
furnace units for justification that the raw matenal has been reéceived In the factary
premises or otherwise In this fegard. no invoices of raw matenal have been considered
in the nvestigahion. The plea of the appellant with regard to demand considered simply
cased on the record maintained by the centractor (who is not an employee of the
appeliant) s proper as relied documents |e agreement between contractor and
appeilant has also not been incorporated. Even there is no investigation about the
verification of payment paniculars

22 Further | find that though demand is confirmed simply by alleging that there is
manipulation n the generation of invoices through computer software no such
documentary evidences have been gathered and incorporated in the SCN Thus | find
thal no corroborative documentary evidence was brought on record during the
nveshigation which the sole ingredent to arrive at any conclusion to prove clandesline
removal  There 15 no evidence of ransportation of fimshed goods, payment made by
the buyers to the appellant as well as verification of vehicie in which the finished goads
had been removed clandestinely Furthermore, there s not any concrete evidence that
the appeifant had purchased raw matenal like unused Iron ingots or Runners / risers
proguced from other furnace units from ship breaking yard Alang / Sosiya and locally
for manufactuning of finished goods and removed it without preparation of excisable
Invoices o evade the payment of central excise duty Further allegation of electrical
consumption has aiso not been justified incorporating the documentary evidence in the
nvestigation Thus. the charge of clandestine clearance does not stand without any
documentary corroborative evidence which proves that the appeflanl had purchased
raw matenals and manufactured finished goods

23 in agdition to this. Il 15 observed that there 15 no signature of the authonsed
person of the appellant as well as of the designated authority of the department on the
work-sheet prepared for calculation of duty evasion and also on the documents on
which the said work sheel has been prepared

24 Inthis regard, | find following judgements squarely applicable in the instant case

(i} Mis. Chemeo Steels Pvt Ltd., - reported — 2005 (191) ELT 0856 (Tri.
Banglore)

4 On a careful consideration and perusal of records. we find that the Revenue has
proceeded solely on the basis of certan prvate registers and packing shps
maintained in the factory by the shiff supervisors / operators There 1s no evidence
wilh regard fo the purchase of raw malenals by the appellants. It is the subimission
of the appellant that the raw malenal vz steel has 1o be purchased only from the
SAIL who are the only soie supplers They have contended that fhey cannot
manutactire and clear by clandestine removal withou! the use of excess electricity
and the other raw matenals We have examined Hhis poirt and fing hat Revenue
has faled to gather evidence with regard o the receipl of the inputs and also with
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17 The adjudwatling authonly has also observed statement of Shn Banwarial
Chowdhry a labour contractor working with appeilant recorded on 2403 2008 under
sechion 14 of the Central Excise Act 1844 where he interalia stated that he was working
as a laborers supplier in the re-rolling mills for the last seven—eight years and providing
labors to feed the raw materials in the furnace, rolling of the hot malenals and 1o stack
finished goods, that he pasd the labour charges to his laborers on the basis of their work
hours and recerved payment from the owner of the factory on monthly basis as per the
work done that he eamed labour contract with the appellant since 09.10 2008 that
since commencement of labour contract, the manufactunng has ben camed out on all
days excepl on weekly off Shn Banwanlal Chowdhry also produced attendance register
of the labourers

18  The adjudicaling authonty has also observed statement of appellant-1 Shn
Magjibhai Jivrajbhal Dodiya, partner of the appellant recorded on 24 03 2008 wherain
he interala stated that he looked after all the dealings regarding purchase of raw
matenals as well as selling of the manufactuning goods of their manufactunng umt since
lasl eleven years with two other partners appellant-1 agreed with the facts mentioned in
the panchanama dated 24 03 2009 statement of Shrn Bhola Mahto. raw matenal curring
contractor and Shn Banwanlal Chowdhry labour contractor; thal they generate mvoices
and maintain statutory records in the computer which was seized on 24 03 2009

18 | have observed that @ search was conducted in the faciory premises of his
Shree Hari Steel Indusnes. Varte;, Bhavnagar on 24 03,2009 and many documents
were recoverad under panchnama from Shn Bhola mahto, raw malenal cutting
contractor of the said factory Dunng panchnama 5500 MTs was found short the
factory premises as compared to the stock shown in the Daily Stock Account. During
investigation statement of two partners viz. Shri Nagjibhal Jivabhal Dodiya and Shn
Hiteshbhai Shantilal Dodiya Shn Bhola Mahta, raw matenal cuting contractor. Shri
Banwarilal Chowdhary, labour contractor, Shri Yogeshbhai Chandulal. proprietor of Mis
A C Enterprise. Sthor and Shri Popatbhai Karshanbhar Zinzala Propnetor of Mis
Laxmi Steel Bhavnagar were recorded and statement of Shn Rameshbhar Amardan
Gadhyi Clerk of the appeliant was also recorded The case of clandestne removal s
mainly based on the (1) two nolebooks maintained by Superasor in which the accounts
for the penod July-2008 1o December-2008 were recorded which included date venicle
no. and weight. muster of laborers wages paid to the laborers. expenditure elc (i) one
muster book maintained by supervisor in which thére are details of the muster for the
period 18 07 2008 to March-2008 () One pocke! book mantained by the Supervisor in
which there were details of the vehicle no. and weight lor the penod from 01 11 2008 1o
11.12.2008 As per Show cause notice Mis Shree Han Steel Industnes has cleared
excisable goods (e 1500016 MTs of Steel Bars clandestinely valued at
Rs.515 21 475/ involving Central Excise duty of Rs 42 45 389/ dunng the period from
July-2008 to March-2009 without payment of excise duty

20,  The instant case has been booked on the hasis of records maintained by 3%
party mainly a notebook contaming the detals of the date vehicle no and wesght
muster of laborers, wages pawd to the laborers expenditure etc as detalled in the
Annexure-l to the Show Cause Notice and on the basis of the canfessional statement of
partners viz Shn Nagpbhai Jvabha Dodiya and Shr Hiteshbhar Shantial Dodiya. Shr
Bhola Manta. raw material cutting contractor, Shn Banwarilal Chowdhary labour
contracior and Shri Rameshbhal Amardan Gadhwi Clerk of the appellant On the basis
of the getalls of the said notebook it has been confirmed that the excisable goods | &
1500 016 MTs of Steel Bars clandestingly removed are valued at Rs 5 1521 475/-
involving central excise duty of Rs 42 45368/ | also find that an the basis of notebook
only, the adjudicating authority has confirmed that the raw matenal received in factory
premises lor manufacturing of finished goods and have been removed clandestinely
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fegard to the excess wse of electncily which are the pnmary lactors for the
purpose of confimmng demands on clandestine manufacture and clearance of final
goods. The Revenue has not examined any purchasers of thes goods nor they
have exammed the shift supervisor / operalors who are said to have maintained
private records and cleared the clandestinely manufactured goods There is no
ewdence of receipt of funds It has been held in all the cited cases which are
exiracted above that for confirming demands of clandeshine manufacture and ifs
clearance The department has fo produce corrobotative evidence with regards fo
the purchase of raw malenal and manufacture of final goods and removal of the
same clandestinely Except the packing slips and the private regisfers mamfamed
by the ship supervisors / operators. there is no other evidence on record. Thers
d4re no statemenis 10 corroborative the recept of raw malenal and manufacture of
the goods. The department ought to have exammed the use of excess electricity
which would have established to some exlen! the allegations. The Tnbunal in &
large catena of judgements which are extracted supra has clearly faid down that
fhe department has lo estabishment the manufacture of goods by clandestine
purchase of raw malenal and clandesting removal of the zame. Each link 1%
required 1o ne established It s well lad down that private reqisters and shps
maintained by the stuft supennsors / operators cannot be a bass fol confirming the
demands. In view of the well laid down judgements and lack of evidence in this
case. fhe impugned order is set aside and the appeal is alfowed the conseguential
redel if any

il Mis. Flevel International reported — 2016 (332) ELT 416 (Del).

Demands - Clandestine manufacture and remmoval evidence — No attempl made o
underiake any senous invesligalion — no aftempt made by Department fo
substantrate allegation of manufactire of as many as 606 ACs b v appeilant — No
gvidence produced o show that basic raw matenals reguired for marnufacture of
such a large number of ACs was procured by appeliant — inpugned order in
respect of clandestine manufacture and removal of 606 ACs suffers from serous
grrors, hence nol sustainable

25 In the show cause notice it 15 menmoned that on physical verdication shortage
of 5500 MTs of finshed goods in comparison 1o the stock shown in the Canly Stock
Account was noticed  But | do not find any weighment ship duly signed by appellant in
the relied documents under Annexure —II pertaining to Ligt of documents relied upon for
SCN In absence of such weighment / physical verification the shortage of finished
goods canl be ascertained, In case of clandestine clearance of goods such lapses
cannot be ignored There should have been proper physical verfication of stock The
goods must have been weighed in the presence of panchas and proper weighment slips
should have been prepared and total weight must have been compared with the DSA
All such lapses create doubt Therefore the allegation of shortage of finished goods
cannol be sustained Even the department has not demanded duty on such alleged
Clandestine clearance on account of this shonage

26 Regarding duty demanded on the basis of note book produced by 37 party | e
raw material cuting confractor. | find that the dgepartment has faled to bring any
documentary corroborative evidence of clandestine clearance of goods mentioned in
the Annexure—| to the Show Cause riotice which is based dpon the details mentioned in
anly in the note book. There is no documentary evidence of unaccounted purchase of
Faw material. unaccounted manufacture of finished goods, verification of transportation
of alleged goods. flow of money from buyers to the Appellant Mis. Shree Han Steel

Industries. Bhavnagar
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27 In wiew of the above discussion, | hind that the demand confirmed under the
provision of section 11A of the Central Excise Act 1944 along with interest at the
applicable rate under the provisions of erstwhile section 11AB (now section 11A4) of
Central Excise Acl, 1944, vide impugned order to the extent of Rs 42 45 369/ is not
sustainable Since demand sself 15 not sustainable question of imposing penalty of
Rs 42 45 369/- doas not arise

28 Penalty imposed upon Shn Nagjbha Jivrajphai Dodiya (appellant-1) and Shn
Hiieshbha: Shantlal Dodiva (appellant-2) both partner of Mis Shree Han Steel
Industries Bhavnagar on the similar ground 15 also not sustainable

2% Therefore. | set aside the impugned order to the extent of confirming the demand
of Rs 42 45 389/ penalty of Rs 42 45 369/- upon Mis Shree Harn Steel Industries
Bhavnagar and imposition of penalty upon two partners of the appellant iz Shri
Nagpbhat Jwrajphal Dodiya (appellant-1) and Shn Hiteshbhar Shantial Dodiya
(appellant-2} and | allow the appeals filed by the appellants to that extent

30 The appeals filed by the appellants stand disposed off in above terms
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