
/(t/

::3rErd (3rQ"q) 6.1 d.rqtilq, +dq uTg q.i frr 6{ 3ik 3 rE arffi'::

O/O THE COMMISSIONER (APPEAt,S), CENTRAL GST & EXCISE,

Effiq a-4, d ftg ff fltt;I / 2''r Ftoor, GST Bharan.

tq 61* fu4 1t3, / Race Course Ring Road,

{l!l'.Fte / Raikor -.160 001

l#xro*'{fuanxn

Tcle Fa\ No. 02lll .- 21'7'795212111112

Email: cerappealsraikotAgmail.com

rM sra'(r. *. ({Kr:-

3rfrd I sr5a €eqT Z

Appeal / File No.

v2 I l7A I BVRI 2Ot7

TI

{
o

6 qa rrtrr u I

O.l.O. No.

54 to 56/Excise/Dema8d/
20t6- 17

$Qa sfiht gcqr (order,ln-Appeal No.):

BHV-EXCUS-000-APP-159-20 1 7- I 8

yrirr ar R-ar+ / 24.O2.2014
Date of Order

l" ftar+. /

Date
24.O3.2017

ilt 6iA 6r drtro /
Date of issue:

09.03.2018

rt

q

Passed b1 Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.

3rfu"sf,dr +isqr rs/r"tu-+'.i.9. (rfl&.) kar6 rb.r..r"le * onr ce df6 3fifu-s:n*er q.

o9/?otre-\rs.A. ffaiq rq.rr.roru t :r+wrr *, Ei ffi&{ R'0, vqr rAfr&E 6{drdr t6rt,

3r6afldrd da-f, qfi-i +t i+;a vfuF-+q iqqu fr qnrz,,, i5-dIq r.qrd ?f6 JIftIB-{q rquv 6t tno

r,r * rirlra nS 61 4* 3{fut t s;(et fr $r}qt crftd ani * Eic?T fr rS'fr cIMI t sc A

F++a B-sT aqr t

ln pursuance to Board's Notification No. 2612017 C.Ex.(NT) dated 17.10.217 rcacl

rvith Board's Orcler No. 05l2Ol7 ST datcd 16.I 1.2017, Dr. Balbir Singh, Additional Director
General of Ta-rpaler Services, Ahmeclabad Zonal Unit, Ahmedabad has been appointed as

Appellate Authoritl for the purpose of passing orders in respcct of appeals flled under
Section 35 of Central Excise Act. 1944 and Section 85 of the Finance Act. 1994.

3Ic{ 3n -qzFd/ uqra :n+ral 3qr -{fld/ F6r{m il{f,d, +dq 3;qq 16+/ Q-d+T, {rtr+tc i drrElJR
r antfitnir r+n'scrfrfud arfr'Xe rarr e q*a: 7

Arising out of above mentioned OIO issued b] Atlditional/Joint/ Deputl'/ Assistant
Commissioner, Central Excise / Sen,ice Tax, Rajkot / Jamnagar / Gandhidham :

3T+dr6-dl & cffi 6r arq lrE qdr /Narne & Aclclress of the Appellants & Responclent :

M/s Beyond Fabchem, Plot No. 1261 1 GIDC Chitra, Bhavnagar

(A)

(i)

ts 3Trtr(3rq-O t EqFrd 6i€ EqEd ffifua atrh fr Eq++ia qrMt / vrBqul 6 orH
3rSrd dr4{ 6{ (zFdr tt/
Anv person aggrieved br this Order-in Appeal may file an appeal to the appropriate authoritl
in lh'e followifrE u'ar'.

$-qr sj6 ,#drq *qrE qIF6 r'd i-dT6a irfr$-q ;qrqrfu6-{nT + cR' }qfd, *,-ftq r.qrq 116
$fufr+q ,194+ #I irRI-3sB * r,rata (,-d fi.a nfrfr-qq, tssa ffr qRr 86 + 3r,+rtd.

ffi.Ba wrd fir ar n6S t r/
Appeal to Customs, Excise & Sen'ice Tax Appellate Tribunal under St,'ction 358 of CEA, l9.14
/ Under Section 86 of the Finance Act, 199.+ an appeal lies to:

aaft+rsr q"qmd t rrERra €:t frr:rd $ar ?lc<F, +-ftq ra.rr4a ets"F trd e-dr6r 3{ffiq
;qlqrB-srfr SI Eelc q'6, t€r "ei+ a 2, irr{ + t{-4, rt ftFff, +} ff'drfi qrB(' t/
The special bcnch of CLrstoms. Excist & St.rr ict. Tar Appellate 'l'ritrunal of West Block No. 2.
R.K. Puram, Nerv t)elhj in all matters relarting Io classificatjon and vzlluation.

3ctf,d cn=#d t{a; }i 66Rr err' jrqld + :rirdr ?t!r gefr j$-d dtaT ?rffi, ffiq rrqrE er6 ('q
t-d+a sffiq ;qiqTfu-6@T ^tRc) fr c'ft'{q $aq frE-6r, . (ffi{- ilfr. d-{ffrff e'aa'rsrdr
3r{4fldr{- 3/..r€, 61 6I drfi ilrFq l/

To th.e Wes.l.regional bench ol Cusroms. Excise & Sen rce Tar Appellate Tribunal ICDSTAT) al.
2, i l.'loor.,tshaumali.Bha\ran. Asanra Alrmedabad 380016 in cAse of appeals olher than irs
mentroned rn para I(a) above

(ii)



/ss
(iii)

(B)

ytrrq;qrqTfuflTr t sqET xq-d qrda 6{i t fal' ffiq.risrd ?T4 1sfi61 ffi, 200t,
t frqq r, t 3rf,rtd fttiTfta frq rrt'qq{ E.\-: +} rrn qm F q$ B-qT arar arfru I fdi S
6ff t 6ff w; cfr t ltFr, c-dr rcrTr( Lr6 6r ai;r ,eqrd ffr afrT 3il{ irrrm rrqr rqtar, scq s
arq qr rrt 6;I. s dr€r 5c(r qr 50 #ro wq d?6 3rrEI 50 i+rg tc(r s xfu6' t d ffirst:
1,ooo/- 5q*, 5,000/- 5q$ 3{zrzn 10,000/ sqt ar Frqifra da+r sfa. fiI cfr ddrd #rr Ftrlit-a
q16 6r artrm, ritim-a :rtrm ;ararft'+lor *r srrur * s6T-dq- {BFiTT fi arff t fufr sfr

dr6Bd6 # * r+ rqrr drft tglfu-d d-6 gFFd ildRr fu-qr rrfrr arftr' r sdfu-a iIFc 6r elrklrd.

da 6r rs 16sT i d;rr ErG! a-dT ffid Jqifiq ;qrqrft-+-<ur fi enr+r Rra B r erra-yrhr
(F- Jfrf{) t fr(' 3{r}fi-q{ S unr soot- sq(' 6r FIql'fId arffi }r 6rdr drn u

The appeal lo Ihe ADpellare Trilrrrnal shall be liled rrr ouadruplicare in florm EA-3 / as
orescribed under Rule'6 of Central Excise lAooeall Rules.'2001 and shall be accomoanied
heainst one uhich ar least sht-,r-rld be accbrhbanied br a fee of Rs. t.000/- Rs.5O00/ .

R"s. 10.000/ rlhere amounI ol dutr demand / inlerest / nerlaltr /refund is uoto 5 Lac.. 5 Lac'to
50 Lac anh abore 50 Lac resoectlvelr in llie lorm rif crossbd bank drafl in favour o[ Assl.
Resistrar of branch of anr nominatcd oul;lit sector bank of the olace \a here the bench of anr
noErinaiecl oublii sicior'bank of ihe nlaie rrhire the 6ench'oi the Tribunal is situated.
Application hade for qranl of sla\ shall be acr-ompanied br a fee ol'Rs. 500/-.
3{qldlq ;qrqrtrlfi{ur fi sfrsI 3{qfd, E?d 3rltlrfi{J{, 1994 6r qRr 86(1) fi 3rillrd S-dr6{
G+rerdr, 1994, t F-{q 9(1) *. a-ea ftqi'ka c.rd s.r.-s fr qn cm ii 6r ar H+i?fr a?i rfl*
qrq Bs srtlr fi E-s< gfrf, A ilm d, ir6r qfa srq fr {idrd 6t (r;rA t \,-6 eF rqrFrd
d-fr dftu) 3ll{ IdA t +-q t 6rr \16 cF t srr, d6r S-dr6{ ff ai.rr ,qra St aia Jit{ drnqr
arqr sfllar, 5q(r 5 drs qr 5{t 6rT, 5 dlg 5qq qr 50 drSI $q(r aFF 3{*ir 50 drq 5c(r t
xftl-6't A mrnr: 1,000t Fqt, 5,000/- rq$ 3{?rdr 10,000/- tqt or Fruift-a w+r l1a ffr vF
+irrra +tt Fru1fta lla or arrrar+, ffia 3tffiq ;qTqrE-fi{uT 6r lrsr * r5r++" 16gK t"
arq fr Enfr cfi €Tt*f,fi a-fr + d-6 rom artr lgrfud d-m grrc rdrr fuqr drdr qrGq r q"ifud

irqc fir sI4irla. d'+ St ss qnor i d-+ ErR\r s6T Edfud xffiq ffi--6{q 8r sn{Ir Rrd t r

errTa ]n{er (Fa Ji-i{) * ft(' }r}(a-q, + sFr 500/- scq 6r Bqlfuf, ere<F ff +rar ilm rl

The appeal under sub section lll o[ Section 8b of lhe Finance Act. ]c)94. to the Appellare
Tribundl Shall be llled in or"radrrrnlicate in Form S.T.5 as orescribed under Rule 9l ll ol r he
Service Ta-r Rules- 1994- aird Shall be accomoanied br a c'oor of the order annealeii hsainsr
lone oI which shall be certified con\tand should be hccom'rianied br a fees'6t Rs. 1U00/
ir here the amounl oI scr,,/ice lax &'ihiercst demanderl & pena]tt levied oI Rs. 5 Lakhs or less,
Rs.5000/ u here lhe amounl ol sen ice tax & intt.rest deman',Ced & penallt ler ied is more
lhan live lakhs but not exceedinc Rs. Fiftr Lakhs. Rs.]0.000/ rrhere the ainount of service
lar & interest dernanded & peniillr leried is moie than fifi\ Lakhs rupees. in the form of
r rossed bank drafi in favour of tlie Assistant Registrar of the bench 6[ nominated Pub]ic
Sector Bank of the plare rrhere the bench o[ Trihunal rs srluated. / Application made for
grant oI sta\ s]rall be accompanied hr a fee of Rs.500/

fr;a :tfuB""qa', 199.+ 8r qrr 86 Er :;q-tlRBTi (2) rd (2A) + xd:td rS 61 4S gfifr, Q'drm-{

fffi, 1994, + fr+a 9121 uq 9(2A) d rea frqtfra qq{ s.r. 7 fr 6I frr {rffi (ti 3s+ srpr

3n 
"T{d, 

a;rfi-q rcqr( T6 3{2r?rr 3{rzFftr (3rqld), andIq r+rrq arE6 e-dRr qrfta $rter fi cft-qi

Firrd 6t (5mri t \rfi cfr r4,fi-d ilfr Erfrq) :itr :n-.+ra (dRr $6rs;F fl{+a 3l?rdr 3cq-c-d,

iffiq racra qm/ tdrfr{. +i xffirq ;ersrB-6r"T 6t 3tri-(d e* *-{i sr fr&r li er& 3{rht 6r
cR sfi {Fr 1'oi6ra 6{fi daft | /
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
hled in For ST.7 as prescribed rrn<ier Rtrle 9 (2) & S(2A) of the Sen'ice Ta-x Rules, 1994 and
shall be acr ompanied br a collr oI order ol Cornmissioner Central Excise or Commissioner,
Central Excise iAppealsilone rif rlhrch shall be a cerlified copl)and copy ofthe order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central trxcise/ Service Tax to file tlre appeal before the Appellate Tribunal.

Sar Tcs., n'-fi-q -cqK aIe.F (rd t'dr+-{ 3]ffiq crfu-fiur (k) + cF 3{ffit + qrqd n a'-dq

racK ?!6 xfufr-{q 1944 SI ilRr 35qrF t nB?td, d ff ffiq 3{ft}E'+q, 1994 6r trRr 83 +

3rdrtd'Q-dT6{ +} efr ilrI ffr 4t t, as 3{rear t cfr Jffiq crfu-filT fr 3{fi-d 6G srEI r.cre
qras/til f{ qr?T fi tOhtra'1rori1, ;{q qpr rrd qafdr ffid t, 4 qd*:"rE +-f,d 

^EmaI
#+rna t. 6r efi?rr;r fuqr aE. q?.d ffi gs uT{T fi fud rnr ffi dri ar# vtma d-q {rfi} qs
qit5 sq('t:ifu* a 5i1

+,-fi-q ra.rn ?16 \rE d-dFF{ * 3iirtd "4'i4 fsr' rrq q6' d'tra snB-d t
(i) tll{r 11 S * jroata rqq
(ii) ffie oqr #l fr 4t rrd-d {rfe-I

(iii) ffie qeT E'tr4rf& t'B-{q 6 } 3fcrJta a-q {frq
- serd 116 fu gs qm t'crdtlrd ffiq (q. 2) 3{frF-{ff 2014 + 3mrs{ d'Td'ffi 3tffi4
srffi + sqGT F{EREftfr F?rard 3rS r'{ 3rfd +} eral r6t d'ntl

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 uhith is also made applicable to Service Tax uncler Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on pa\ment of '109o ollhe duty
demdridect rv|ere dutl or dur-r anrl penaltr are in dispute. or penalrJ. shcre penallv alone ts tn
dispute, providecl the amourit of pie-depbsit pavablF rvould 

'be 
subject to a ceiling of Rs. 'l 

O

Crores,
Under Central Excise and Sen ice Tax, "Dutl' Demanded" shall include :

(i) amounl delermined under Section I I D:

{ii} amount of erront'otls Cen\a1 Credil laken:
iiiil amount Da\able under Rule 6 of the Cenvat Credit Rules

- otri,lecl further'that thc nrorisions of thrs Scction shall not appll lo lhe slat
application and appeals penrling hefore ant appellarc aulhonl\ prior tO the commencement o[
the Finance lNo.2) Act,2014.

(i)

(ii)



\

(c)

(i)

(ii)

(iii)

(ir)

(u)

(ui)

(D)

(E)

(F)

qrtr rFFR +t qatsrur 3ntfi :

Revision aoolitation to Government of India:
Is rnhr 6r q-{terur qrfr*r ffiBd ETE-a} fr, t-frq r.qrd sm J{fufr{fr, rs94 ffr ur-lr

35E,8 fi qtra tnr+ t 3rd?Ta $+r sfue. erRH {r$6R, c'ntt{ul 3{r*d;d t6r$, fr'.-a +*ruq. {rsF
frlTFT, d?t qF-d:sfiqa frc er{a, F-{rd aFt, +g Ecff rrtool, 6} fuqr ani sGqr I
A rer ision apolication lies to lhe Under Secrclary, to the Covernment o[ India, ReVision
Aonlication Uhit. Ministn of Finance. Denartmenl oI Revenue. 4th Floor. Jeevan f)eeo
Buildins. Parliament Street. Nerr Delhi ll000l. under Scclion 35EE of the CEA 1944 ih
respect 5f the follori ing case. governed br' [irst proviso to su b section ( I I of Sect ion 358 ibid:

qft qro t frffi r+sra t frrrd *, tr6r aa;sra E;fr qra +l ffi 6r-{0ri t arsrt r.16 t qrrrwa

# dtrra qr Bm ft;q +rrori qr fu-l G;d"('m ersr r|6 $ fit ersR r|6 cr{rrrld * Etrra, qr Gffi

irsrrf tqrersrur iiqro t +at{a ffiarrrjri qrffi ar${ e5 d qrd S r+sra
+' frr4E qr/
ln case ofant loss o[ gouds. rlhere the loss occurs in transit from a facton 1o a uarehottse or
to another fdctorv or Trom orre r,rarehouse to another durine. the course of processing of the
goods in a wareh6use or in storage \\,hether in a facton'or in-a u'arehouse

s{rd t dr6{ fqffi {rE {r at{ +t trqta +r € ryra fi EM"r fr r-{-f,d trt qrd q{ crfr 4$
+dq r.qrd aftr S gd (Rde) + qrtrd fr, ril erTrd fi srd{ GFfi {I"g + af{ *t ffid 8r +fr ti

In case of rebate of dutv o[ excise on poods exported to anv country or territory outside ]ndia
of on excisable materidl uqed in the -manufatt r: re of the'goods *hich are eiported to an]'
countn or territon outside lndia.

qft r.qrd ele, 6l sTadrf, B! fu{r s{r[d +'dr6{. ivro +r egra +) qra fua fuqr rrqi tl /
In case of g"oods exp'orted outside lndia exporl ro Nepal or Bhuran. wilhout par ment oI dul\.

{Bft'{d rflre t tacrlf, ero.F fi slrrdrd * fil(, * EqA Amc fs vfrftl-q <'o 5wt EBa
dqqmt + .rfi arzr a ,l€ t rik tt wter d :nqed'llrfrd1 & ram Faca vF]ft+q (a 2),

1998 6I qrr 109 * rom F-+a 61 rrg drfru 3rrdr {frrqrftft} q{ qI dra i' crfrd Ffr(' rR'tu
Creclir of anv dutv alioued to be utilized touards Dalmenl o[ excise dutv on llnal products
under the oiovisions of thrs Acl or lhe Rules made there under such order is passed bt rhe
Commissioher (Appealsl on or afler, lhe date apPointed under Sec. l0g of lhe Finance [No,2)
Act. 1998.

ict-rd 3{rd-fd 6r a} cFqi qq{ sq{r EA-s fr, ut a +;fi-q sclr(d ?16 t3rtrs) filq4rd.fi,
2001, *'G-cq s + rrdrta faBft.d t, fs mtsr + €qqnT * s nrd + ffia' St arff qrfdq 

t

3q-{t+-d 3fli--d * qr?r 4d vrlqr s 3ffid nr{sr fi d qft-{i snrtd ff arfr qG(,t qnr fr ndq
3isrd fl6 sfuF.+q, 1b44 ST tlr{r 35-EE * rfa Fqttra t1o fi :rar+Jfr t sn--q * d{ q{

in o# cft qdrd 6I drfi ilfdr,r I
The above aDolication shall be made in duplicate in Form No. EA-8 as specified under Rule, q

of Central Eicise {Aooealsl Rules. 200] u'ilhin 3 months from the date on u}tich the order
iorishi io Lre aooeziled aeaihst is communicaled and shall be accompanied br luo copies each
;i]ff;-oio anA'Oider-tfi.Anoeal. lt should also be act ompanied bi a copr'of TR-5 Challan
iuiaincing paihent of presciibed lee as prescrihed under Secrion 35 EE oT CtsA. 1444. under
Major l-lead of Account.

Er;lffriur 3na{d * sr2r ffifud fttrift-a lra 61 3rdTq"ft fr drdl srftv I

#6i qd=a [6rr (16 drrr Fqt qr rg$ 6q * a sct 2ool- 6t Frora t+qr sR' 3it{ qE {drd
6q r+ dls sqt t;q61 6 d sqq 1000 -/ 6I eI4cna B-qT 3it I

The revision annlication slrall be a( companied "bv a tce of Rs. 200/- uhere rhe amount
iniblved in Rudees One Lac or less atrrl Rs. 1000/- rrhere the amount'inrolved is more than
Rupees One Lac.

qft rs vrltr fr 63 ryd vr&i +r serder t at rct-6 {d nr&r s Ra r1a 6r ryrdrf, sq{iqd
# li mqr aar uriill ss dzq + 6ta 6r, sfi *r frsT +& 6d t il{a # Rq qrrfurft Jqiffq
rqrfu+-{ur +t t'+ afi-a qr +-ftq sa*T't' +'f (16 3ni{4 fu-{r Jrdr t t / tn case, if the order
covers various lrunrbers o[ order- in Orisinal, fee for each O.l.O. should be paid in the
aioresaid manner. not u ithstandins the fac'l lhat the on6' 2ppeal 1o the Appellant Tribunal or
i6e oni appiication to rhe Central Govt. As the case mat be, is filk-d to avoid scriptoria work if
excising Rd. I lakh fee o[ Rs. 100/- lor each.

qqr€ailfud -qr{r6rq ?rFF rifuE-+q, 1975. +' 3rfrsfi I + JcRm Td vrhr ua FrJrd 3filar fr
cF q-{ frrrifud 6.50 tr$ 6r rsr{lTFr:r ?16 Fef+-c'd?Tr dar erftqr f '

One coor o[ anolication or O.l.O. as- lhe case mar be. and the order of tlre adjudicating
authoritr: shall'bear a court fee stamp of Rs. b.50 a5 prescribed under Schedule I in terms oT

the Couit Fee Act,l975, as amended.

trqr srffi. idrq r.qrd qr6 (rd tdr6{ :rffiq ;qtqtfuf{ur tam ftfu1 frqqr-d-&, 1982 fr dFtd
a-d 3r& FsRrd arad\ # FFHfrd 6{i arn F-qelt fi sfu et t-qrd rrr+ft-d ErqT drdr tt /
Attention is also invited to the rules coverinq thcse and other related matters contained in the
Customs, Excise and Sen'ice Appellate Tribtlnal (Procedure) Rules, 1982.

3-q 3rfr-&q crffi +f 3{ffd afud 6{i t {iriftr-d -qTq-m, frqd 3lk ;rfrmd4 crdtnat * far'.
3rfdrfr fr'mi-q ad.rIrS? $''wrl,.cbec. gov.in 6i aq EfA H | /
For the elaborale, detailed qnd latest provisiotts-relating lo -filing of appeal. to the higher
appellate authoriti. the appellant tnar reTer to lhe Departm?nlal $ebsile rr'tirr'.t lr.r-.1or tn

(G)
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ORD ER-IN-APPEAL

M/s. Beyond Fabchem, Plot No 126ll' GIDC' Chitra' Bhavnagar -364 004 ( hereinafter

referred to as "the appellant" ) registered with Central Excise department vide 5TC No'

A]GPGlgl5KEM00landengagedinmatrufacturingofRubbc.rizedTextileFabrics,otherthan

those of Heading 5902-Adhesive Tape of a width not exceeding 20CM under CETSH 59061000

oftheFirstScheduleofCentralExciseTariffACt,lgs5hasfiledappealagainstoIoNo54to

56/Excise/Dema ndl2Ol6'L1 dated 24'03'2017 (hereinafter referred to as "the impugned

order") passed by the Assistant Cofilmissioner' Central Excisc Division' Surendranagar (

hereinafter referred to as " the adjudicating authority")'

2. Briefly stated, the facts are that the appellant was a proprietorship firm owned by shri

PareshH.GolakiyaandwasregisteredWithCentralExcisedepartmentholdingregistration

certificate No. AJGpG1915KEM001. rn the impugned order, confirmation of demand is done

against 3 show cause notices issued, out of which at present the appellant has appealed agatnst

thedemandofRs.15,13,944/-againsttheshowcausenoticedated0l'102015Therefore'the

briefoftheconcernedshowcausenoticeSisonlydlscussed,Theappellanthaddeclaredand

describedthemajorexcisablegoodStobemanufacturer]as,,ofRubberizedTextiIeFabrics,

otherthanthoseofHeading5g02'AdhesiveTapeofaWidthnotexceeding20CM,,showing

cETSH 59061000 as against the corumn No. 14 of rhe said apprication dated 19.10'2013 and

registrationcertificationwasissuedon25'10'20l3Subsequentlytheappellanthad

surrenderedthesaidregistrationcertificatevidethelrletterdated24'og'20|4statingthatthe

business under proprietorship concern was closed and have started the same business under

partnershipconcernflrmandappliedfornewCentralExciseReglstration,Theappellantstarted

to pay central excise duty on the excisable goods declared by them after the date of application

ofCentralExciseReglstrationi.e.20.l0.20l3,Whiletheexcisablegoodsmanufacturedbythem

attractedcentralexcisedutywitheffectfromOl.O3.20lli.e'fromtheissuanceofNotification

No1/2011-CEdated0l.O320llandNotificationNoO2/2011-CEdated01032011ltwas

observed in returns/records f iled/subrritted by the appcllant that theY had availed credit of

duty paid on input and or/tax on input service under Cenvat credit rules' 2004 and had paid

centralexCisedutyattheraleol2o/oadvaloremontheclearanceoftheirfinalproductunder

Notificarion No. 16/2012. The benefit of Notificarion No. o1/2011-cE as amended bv

NotificationNo.l612012-CEforpaymentofcentraIexclsedutyatthespecifiedrateaS

rnentioned therein was only available providcd they had rlot availed cred t of duty on inputs

and/ortaxoninputsserviceundertheprovisionoftheCenvatCreditRuIeS,2004.Theappellant

wasengagedinmanufacturingandclearingthesaidexcisableproductsinceF.Y2O0g.l0,and

the appellant was required to pay central excise duty from first clearance from the date of

issuanceoftheabovereferredNotificationi,e.from0l.O3,20llandthedifferentialdUtytobe

paid amounts to Rs 15,13,944/- For the period of August 2014' the appellant had cleared their

goodsunderCETSHNo.5gO61OOOandpaidduty@2%byavailingNotificationNo,l612012-CE

datedlT.03.20l2,butinremarkscolumnhadmadearemarkthat"Weareclaimingchangein

classification, hence duty paid under sub heading 59061000 is under protest"' Accordingly' a

show cause notlce No V/15-80/Dem/HOy'2015-16 dated 01 10'2015 wa: issued by the

AdditionalCommissioner,CerrtralExcise'HO"Bhavn')gartotheappellantdemandingcentral

excise duty of Rs, 15,13,944/- for the period 01 03 2011 to 31 07 2014 and demanded central

excise duty of Rs 63,094/- for clearance of their dutiable goods during the month of August

2014 paid by them under protest should not be appropriated and adjusted towards regular

payment of duty payable for the above said period vacating the protest lodged by the



v2l118lBvRl20)'7

appellant.Thenoticewasadiudicatedvidetheimpr'rgnedorder'whereintheadjudicating

authority confirmed the demand of Rs. 15,13,944/- under Section 11A(4) of the central Excise

Act, 1944 with interest and penaltY The adjudicating authority further confirmed the demand

of Rs. 64,987/- under Section 11A of Central Excise Act' 1944 and since the same has been paid

by the appellant, the adjudicating authority ordered appropriation of the same towards the

regular payment of duty payable for the month of August 2014 and vacate the protest lodged

by them.

3. Feeling aggrieved, the appellant had filed the appeals on the following grounds :

That the adjudicating authority has erred in confirming the demand of Rs' 15'13'944/-

by not reclassifying the goods under sub heatl no 59070099 or under sub head no'

59779090 and extending the exemption applicable to the said sub head number;

That the adiudicating authority has erred in confirming the demand without considering

the submissions made as also the amount reversed towards the Cenvat credit availed

and had also ignored the settled law that once the Cenvat credit is paid back' it could

not be said to be availed by the assessee and therefore the benefit of Notification No'

01|ZOLL-CE ca n not be de n ied;

That the product under consideration is not classifiable under sub head no 59061000

and therefore is not chargeable to duty and consequently no part of demand is liable to

be confirmed;

That the adjudicating authorlty has ignored the settled law that th

against the change in classification and therefr':re non consideration

ultiut. th" order under consideration is thus null and void;

That the adjudicating authority had erred in imposing equal penalty

interest payment and the grounds raised for settlng aside the duty

a

a
ere is no esto P Pel

of such su b m ission

and conf irming the

may be treated as

firmed;

Advocate aPPeared on

the respective a PPea I

part of the grounds raised for setting aside the penalty and interest con

4. Personal hearing was held on 19'02 2018' Shri Paresh Sheth'

behalf of the appellant and reiterated the submissions made in

memorandums

5. The appeal was flled before the Commissioner (Appeals)' Rajkot' The undersigned has

been nomlnated as commissioner (Appeals) / Appellate Authority as regards to the case of

appellant vide Board's Circular No 2OBl612oll -service Tax dated l'l tO zOtT and Board's

orderNo.05/2017-ServiceTaxdated16l'lTollissuedbytheUnderSecretary(ServiceTax)'

G.O.l, M.O.F, Deptt of Revenue, CBEC, Servrce Tax Wing'

6. I have careiully Sone through the facts of case' the grounds mentioned in the appeal

and the submissions made by the appellant The question to be decided in the appeal is

regarding non/short payment of central excise duty by the appellant in violation of Notification

No,01/2011.CEdated01.03,2011asamendedVideNotificationNo'16/2012-CEdated

1.7.03.2012and whether the appropriation and adjustment of duty towards regular payment of

duty, by vacating the protest lodged by the appellant for the period of August 2014 is properly

confirmed by the adiudicating authority'

7. The adjudicating authority in his findings has observed that the appellant was engaged

in manufacture and clearance of the goods falling unrjer CETSH 59061000 since 2009-10

attracting tariff rate of duty. The product manufactured by the appellant has been listed at Sr'

No. 75 0f the Notification No. o1l2O11-cE dated 01.03.2011 0n which they were required to
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pay the central excise duty @ 1%wef 01 03'2011 and@2%wef 17 03 2012 lt was further

observedthattheappellanthadstartedpayingcentralexcisedutyonlyafterthedateof

applicationofcentralexcisereglstrationie20'102013'Thereforetheappellantwasliableto

pay central excise duty from O1 03'2011 to 19 10 2013 amounting lo Rs l 
'50'2341- 

which they

haVenotpaid.FurthertheappellanthadpaidCentraleXCiSeduty@2%w,e'f2O.10.2013toJuly

2014 by availing the benefit of the Notification No' 01/2011-CE as amended vide Notification

No,16/2012-CEdated17,03.2012buttheyhadaIsoavailedtheCenvatcreditandutilisedthe

same towards their central excise duty liability which was against the conditions laid down in

the said notification. The appellant had paid back the Cenvat credit with interest and argued

thatonCetheCenVatcreditWithlntereStispaidbackthesatlleiStreatedasnotavailedbutthe

adJUdicating did not agree with the contention of the appellant stating non fulfilment of the

conditions laid down in the above said Notiflcations'

8. Here, I find that the appellant had reversed the Cenvat credit availed for the period from

October 2013 to July 20l'4 amounting to Rs 3'04'984/- and had also filed sultable intimation

vide letter dated 24092014' ln this matter' I would like to rcly on the decision of Hon' CESTAT'

Ahmedabad in the case of Maize Products reported in 2007 (79) RLT 0662 whereby the Hon'

BenchhadacceptedthateVenlftheamountisreversedatalaterdate,itcanverywellbesaid

that no Cenvat credit is avalled Accordingly' l hold that as the appellant had reversed the

Cenvatcreditavailed,itcannotbesaidthattheappellanthadavailedCenvatcreditofduty

paidontheinputsandhencetheexemptionClaimedCannotbedenied,sinCethecreditavailed

is paid back alongwith interest' the amount proposed to be recovered i'e Rs 15'13'944/' in the

impugned order is set-aside Since the demand does not hold' the imposition of penalty and

confirming the interest is also set aside'

9. The adjudicating authoritY in his finding has observed that the appellant while

undertaking their business as proprietorship firm upto July 2014 had not disputed the

classification of the manufactured goods, but for August 2014, they paid central excise dutY

underprotestclaimingthattheyintendtochangetheclassificationoftheirgoods.Furtherfrom

11 .Og.ZO1-4 ' their partnership firm was registered' wherein they had classified their goods

underCETSH59061000,theYhadnotChangedthelrcl.r5sificationrntheirapplicationfor

registration. However, the adjudicating authority held that the appellant had vide their letter

dated24'Cg.2014informedttlattheirproduCtcannotbeclassifiedunderCETSH5g061000,but

under5g0TO0gg,andthattheywillclearthegoodsunderCETSH5g06i000butbypavingthe

dutyunderprotestandreservingtherighttoclainrrefundtilltheissueisfinalised'The

adjudicating authoritY held that the appellant had neither submitted any proof nor any test

reportinsupportoftheirclaimofclaSsifiCationandfurtherheldthattheclaSsifiCationdiSpute

should have been settled with the Jurisdictional Assistant Commissioner'

10. Here, I find that appellant had a dispute regarding the classification of the goods

manufacturedbythemandaccordinglyvidetheirletterdated24.og.2ol4hadinformedthe

department about the same and pald duty under protest l find that the appellant had

submitted the copy of certificate issued by Government approved Chartered Engineer' M/s

MultiEngineersdated12'03.20t5whereinitisCertifiedthattheproductunderconsiderationiS

100% cloth based whereas the BOPP Tap (Adhesive Tap) is 100% BOPP Material Tap Further

the certificate also shows that the basic raw material as well as chemicals used are also

differentandarenotsin]ilartoeachotherandtheproductbeingmanufacturedbythe

appellantcannotbecomparedwiththeAdhesiveTap'FurtherotherdocumentarYevidences

havebeenprovidedfromtheappellantsdealerSStatingthattheproductunderconsiderationis
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beingusedbyTextileProcessingunitsforprintingofsareesordressesandthesaidwaterproof

cloth tape are affixed on border of screens laid on the printable tables, to avoid leakage of

printinginkandfurther.certifiedthatSUchwaterprooftapearenotbeingmarketedorarenot

capableofbeingmarketedaspackingmaterialorcannotbemarketedinlieuofadhesivetape.

ll.lplacerelianceonthedecisioninthecaseofUnionoflndiaV/s'GarwareNylonsLtd,

[1e96 (87)ELT 12(sc) :

" Clossificotion of goods: Burden of proof on the toxtng outhorities to show thot o

plrticuloritemistoxobleinthemonnercloimedbythem'mereossertionisofnoovoil-Toxing

outhority to loy evidence especiolly when the cloim of the ossessee supported by trade inquiries

and oflidovits of the persons deoting the subiect goods"

so, I find certificates issued by the chartered Engineer and others, at this point has to be

takenintoconsiderationwhentheclassificationhastobedecided'Here,lholdthattheproduct

underconsiderationisofakindsuitableforlndustriaIuseandcanbedefinedasa,,Textile

Article,,becausethisiSusedonlyinprintingprocessanditislO0%clothbaseascertifiedbYthe

Chartered Engineer's certiticate dated 12 03 2015 Therefore' I go with the contention of the

appellant and disagree with the ad.iudicating authority regarding vacating the protest of

payment of central excise duty paid amounting to Rs 64'987/- for the month of August 2014

andclassifyingtheproductunderconsiderationunderCETH59061000.Accordingly,lholdthat

theproductunderconsiderationistobeclassifiedunderCETH5g0T00ggasclaimedbythe

appellant.

12. ln view of above, the impugned order dated 24 03.2011 with respect to confirming the

demand o1 11r. 15.ll.9-1J - ','."1 lL'-r'+-'t87 - is set aside and appeal is allowed accordingly'

13 The appeal filed by the appellant stands disposed of in above terms
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