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Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.

Wi FEA /et 3 (U H) R tsre ety & WY U A wifkw v A
euiRote-TH A TEAE e ttaety & AW A, . adR R, W AERLYE FEE W,
HpFE SeE IR B A d0EEE vy B Uy, W I FE HRETE sw F O
¥F A EA Hong FAeE & owemst A andy oftE #E F o3t A yfie ol & oeg A
P v ¢

In pursuance to Board’s Notfication Moo 26/20017-CEx NT) dated 17, 10,217 read
with Board’s Order Mo, 05/2017-5T datedd 16,11.20017, Dr. Balbr Singh, Additional Thrector
General of Taxpaver Services, Ahmedabod Zonal Umit, Ahmedabad hoas been appointed as
Appellate Authornity for the purpose of passing orders in respect of appeals filed under
Section 35 af Central Excige Act, 1044 and Section 85 of the Finanee Act, 1994
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Arising out of above mentioned 010 |t..'5|_1i*{l by Additional /Jomt [/ Deputy / Assistant
Commissioner, Central Excise / Service Tax, Rajkot | Jamnagar | Gandhidham

i yftweat & GIOSET &1 AT U4 931 [ Name & Address of the Appellants & Respondent
M/s Beyvond Fabchem, Plot No. 126/ 1 GIDC Chitra, Bhavnagar
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Any person aggricved by this Chrder-in-Appeal may filke an appeal 1o the appropriate authonty
in the following wiy,
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yfOfTs 1944 & U 358 & ¥wadw va faeg wORrmw 1994 & um 86 & siaE
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Appeal to Customs, Excise & Service Tax Appellate Tnbunal under Section 358 of CEA, 19434
{ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

ii) mﬂmn—mnﬂmu’fﬁ:ammsrmaﬁ ST FUEA o U deeer i

=maTfaee #1 R 9, SR i A 2 o & 'f}'m % faw, afrdi'raﬂrmﬁ:vu
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,

R.K. Puram, New Delhi o all matters relatmg i elassilication amd valuation.

fii} IO aENE 1) A S0 A7 30E & wErm sw @ i O ves, &8 e eew oy
FaE i FnariosTn (TReee) & offow ddy dfae Fﬁ?ﬂﬂﬂﬁli’ﬁ'ﬂfﬂlrﬁ'm
WERgERE- deall &1 &1 FN migw o/
To the West regional bench of Customs, Excise & Service Tax Appellate Tribupal 1[L._bT'4.T| al,

2ot Floor, Bhatmal Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentoned in para- a) above
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appeliate
'JEIJtlnrlinta'lrE-hrilill b ﬁil%%;n quﬂ"ﬂ,ﬁl Iiul.'ﬂlc in Form .5.11'[_‘:1 s prcam?!tjﬁﬂ u?-jd:r Hule '}l]ﬁ n!'.ti'ui
Service Tax Rules , and Shall be accompanied by a copy of the order appealed agains
EDEE of which shall be eertified eopy Hn&v shpnﬂu!:! ki armmman (i Eh‘ A fees of Hs Iﬁﬂ]_ﬂ'-
where the amount of service 1ox & inferest demanded & penalty levied of Rs, 5 Lakhs or less,
Ea. 3000/ - where the amount of service tmi.a& interest dema rte:i’-&. penalty IPNHIDF more
than five lakhs but not éxceeding Bs, Fifty Lakhs, FI.’E.-H:I.!]'I][JP- where the amount of service
1ax Ef.njntm'r-m demanded & pr-ll]n]h. levied is more than fifty Lakhs rupees. in the [DJ"Lpf
crogssed bank draft in favour of the Assistant HI;FEEIFHT of the bench of nominated Pubhs
1

Sector Bank of the place where the beoch of Tobunoal is sitsaved, [ Application made for
grant of stay shail be accompamed by a fee of Bs. 500/ -
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The appenl under sib section (2) and [(24) of the section 36 the Finance Act 1993, shall be

filed in For 8T.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and

shall b accompanied by a copy of order of Commussioner Central Excise or Commissioner,

Central Excise (Appeals) jone of which shall be a certilied copy) and copy of the order passed
the  Commissoner authorizing the Assistant Commissioner or Deputy Commissioner of
entral Excise/ Service Tax 1o file the appeal before the Appellate Tribunal.
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For an appeal 1o be filed before the CESTAT, under Section 35F of the Central Excise Act,
15944 which i also made appliceble (o Service Tax under Section 83 of the Fmance Act, 1994,
an appeal aganst this order shall he before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute. provided the amount of pre-deposit pavable would be subject to a ceiling of Rs. 10
Crures,
Under Central Excise and Service Tax, “Duty Demanded”™ shall include

{1 amount determined under Section 11 1,

i) amount of erronenus Cenvat Crodit taken,

fiii] amount pavable under Rule 6 of the Cenvat Credit Rules

. provuded further that the provisions of this Section shall not apply to the stay

apphication and appeals E.n_-mlmg before any appellate authorty prior o the commencement ol
the Finances |H::.1‘FET. 2014,



=

vi ion to Gov f :
v > %%ﬁ,mmﬂﬁm,mmﬂw

E:mmﬁﬁ?t WA wat ATOT, HEE BN, T Wde tes, Hed AW, Tae
R, dtefr #fre, Sfaw & e, gae ard, &% a1 10001, & B o wiigm

A revision application Ties o the Under Secretary, to the Government of India, Revision
."l.pl'.l-lil’.,‘EHliD% I‘Jmnﬂg, Inistr, ::LI ‘i'J-?HEI.FII'I.'. [ artn‘1rﬁ1 |:|-1Jr Revenue,  dth Floor, Jeeva ]IJEI_-_]::
Building, Parhament Street, New Delhi-1 10001, under Section 35EE of the CEA 1944
respect of the ollovwing case, poverned by first provise to sulb-section (1] of Section-358 1hid:
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In case of any loss of %I:N.II:]H-, where the loss oocurs i trans rom 8 nertery 1o n warghouse or
to-another factory or rom one warehouse (o another during the course of processing of the
% in a warehouse or in storage whel her na factory o an g warehouse
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In case of rebate of duty of excige on goods exported to any country or territory autside Indin
of on excisable material dsed m the manufactare of the goods which are exported to any
country or territory outside India
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In case of goods exported outside India export 1o Nepal or Bhutan, without pavment of duty,
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Credit of any duty allowed to be utilized towards pavment of excise duty on final products

under the provisions of this Act or the Rules made there under such order is I'E'IEI-EsEd b the

Egm?qlr’:'}ﬁm” [Appeais] on or after, the date appointed under Sec. 109 of the Finance (Na.d)
L iy,
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T}'m above application shall be muade in duplicate in Form No. EA-B as specified under Rule, O
of Central Excrse [H:EPenI:-;j Rules, 2001 wathin 3 months from the date on which the arcer
ught 1o be appealed against 15 communicated and shall be accompaned by two copies each
g?l e 010 and’ Order-In-Appeal. It should also be accompamied h;tr' i L‘ﬂ’?}' ol TR-5 Challan
evidencing ps#:,'mﬁu of prescribed fee as prescrilvd under Section 35-EE of TEA, 1944, under
Major Head of Account.
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The revision application shall be acegmpanied by a fee of Bs 200/- where the amount
imvolved 1n F-.’u]:l;:.lra ne Lac or less u|:1:-|I REF.l 1000,/ - where the amount involved is more than
Rupees One Lic
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covers- various numbers of order- in l.'.]lrjﬁ'u:‘mli fee for each OO should be i in the

foresan] manner, not withstandimg the fact that the one appeal to the Appellant Tribunal or
the one application 1o 1I1r|_- quwﬁl o, As the case may be, 15 Blled (o avord scriptoria work if
excising &,R. 1 lakh fee of Bs 100, - (or each.
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One copy of application or 0.1.0. a8 the case may be, and the order of the adjudicatin
uthority Imllq'f*ﬂf a vourt fee stamp of Ks. 6.50 as m‘rarﬂ]rd tneler Schedule-l in terms o
Court Fee Act 1975, as amended
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Attention is also invited to the rules covermg these and other related matters contained in the
Customs, !Exﬂim-. un:ll Service Appellate Tribninal | Procedure] Rules, 10982,

(G sen weifrr aiverd & e ofae S0 @ i s, Res i sdeas geuE & R
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For the elabormie, detailed and latest provisions relating to filme of appeal o the higher
appelinte authority, the appellant may refer o the Departmental website www,chec gov.in
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ORDER-IN-APPEAL

M/s Beyond Fabchem, Plot Na. 126/1, GIDC, Chitra, Bhawnagar -364 004 | hereinafter
caferred to s "the appellant” | registered with Central Excise department vide STC No.
AIGPG1915KEMOOL and engaged in manufactuning of Rubberized Textile Fabrics, other than
hase of Heading 5902-Adhesive Tape of a width not exceeding 20CM under CETSH 58061000
of the First Schedule of Central Excise Tariff Act, 1985 has flled appeal against 010 Ko 54 1o
56/Excise/Demand/2016-17 dated 24 03,2017 (hereinafter referred to as "the impugned
order”’] passed by the Assstant commissioner, Central Excase  Division Surendranagar |
hereinafter referred to as * the adjudicating authority”}

2 Briefly stated, the facts are that the appellant was a proprigtorship firm owned by Shri
Paresh H Golakiva and was registered with Central Excise department holding registration
certificate No. AIGPG1915KEMOOL. In the impugned order, conhirmation of demand i+ dong
against 3 show cause notices issued. out of which at present the appellant has appe aled againsl
this demand of Ré. 15,13,944/- against the show cause notice dated 01.10.2015. Therefore, the
brief of the concerned show Cause ROTICES 1S only discussed. The appellant had declared and
described the major excisable goods to be manufactured as “of Rubberized Testile Fabrics,
other than those of Heading 5902-Adhesive Fape of a width not exceeding 20CM- showing
CETSH 59061000 as against the column No. 14 of the sal¢ apphcation dated 19.10.2013 and
registration cortification  was  ssued on 23 102013, Subsequently the appelant had
surrendered the said registration certificate vide their letter dated 74,008 2014 stating that the
business under proprietorship concern was closed angd have started the same Dusiness under
partnership concern firm and applied far new Central Excise Registration. The appellant started
1w pay central excise duty on the gucisable goods declared by them after the date of apphication
of Central Excise Registration 1.e. 20.10.2013, While the excisable goods manufactured by them
sttracted central extise duty with effect from 01 03.2011 1e from the |ssuance of Notification
Mo 1/2011-CE dated 01.03.2011 and Natification No. 02/2011-CE dated 01.03.2011 #t was
abserved in returns/records filed/submitted by the appelant that they had avalled credi of
duty paid on input and or/1ax on INput SErVce under Cenvat credit rules, 2004 and had paid
cantral encise duty at the rate ot 2% ad valoreim on the clearance af their final product under
Notification No. 16/2012 The bengft of Notification No. ©01/2011-CE as amended by
Notification No, 16/2012-CE for paymint of contral excise duty at the specified rate as
mentioned therein was only available provided they had not avaked credit ol duty on inpuls
and/or tax on Inputs service under the provison of the Cenvat credit Rules, 2004, The appellant
was engaged in manufacturing and cleanng the said excisable product snce F.y 2009-10, and
the appeliant was required to pay central excise duty from first clearance from the date of
ssuance-of the above referred Natification Le. from D1.03.2011 and the differential duty to be
paid amounts to Rs. 15,13,944/-. For the period of August 2014, the appellant had cleared their
goods under CETSH Mo, Lo061000 and paid duty & 2% by availing Notification No.16/2012-CE
dated 17,03.2012, but in remarks column had made a remark that " We are claiming change in
classification. hence duty paid under sub naading 59061000 s under protest”. Accordingly, 8
show cause notice Noo V1 6-80/Dem/HOY2015-16 datea 01 102015 was isued by the
additional Commissioner, Cantral Exgise MO Bhawnagat to the appeliont demanding central
xcise duty of Rs. 15,13,944/- for the period 01.03.2011 10 31.07.2014 and demanded central
axcice duty of Rs. 63,094/ for Clearance of their dutiable goods during the month of August:
2014 paid by them under protast should not be appropnated and adjusted towards ragular
payment ol duty payable for the above said penod vacatng the protest lodged by the
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appellant  The nolice was adjudicated vide the impugned order, wheremn the adjudicating
authority confirmed the demand of Rs 15,13,944/- under section 11Ai4) of the Central Excise
Act, 1844 with interest and penalty The adjudicating authority further confirmed the demand
of As. 64.987/- under Section 11A of Central Excise Act, 1944 and since the same has been paid
by the appellant, the adjudicating authority ordered appropriation of the same towards the
regular payment of duty payable for the manth of August 2014 and vacate the protest lodged
by them.

3 Feeling aggrieved, the appeliant had filed the appeals on the following grounds :

e That the adjudicating authorty has srred in confirming the demand of Rs, 15.13,944/
by not reclassifying the goods under sub head no 59070099 ar under sub head no
54779090 and extending the xemplion applicable 1o the said sub head pumber,

« That the adjudicating authority has erred in confirming the demand without considermg
the submissions made as also the amount reversed towards the Cenvat credit avalled
and had also ignared the settied Taw that ance the Cenvat credit s paid back, it could
not be said to be availed by the assessee and therelore the benefit of Natitication Mo
(011/2011-CE cannot be dernied,

s That the product under consideration |5 not classifiable under sub head no. 59061000
and therefore is not chargeable to duty and conseguently no part of demand is liable 1o
be confirmed;

« That the adjudicating autharity has ignored the settled faw that there is no estoppel
against the change in classification and therefore non consigeration of such submission
Jitiate the order under consideration i thus null and void,

s That the adjudicating authonty had erred in mposing equal penalty and confirming the
interest payment and the grounds raised for SeTUNg aside the duty may be treated as
part of the grounds raised for setting aside the penalty and interest confirmed,

4 Personal hearing was held on 19.02 2018, Shri Paresh Sheth, Advocate appeared on
pehalf of the appellant and roiterated the submissions made in the respective appeal

PRSI andums

5 The appeal was filed before the Commissioner [Appeals), Rajkat. The undersigned has
been nominated as Commissioner (Appeals) | Appellate Authority as regards to the case of
appellant vide Board's Circular No. 208/6/2017-5ervice Tax dated 17.10.2017 and Board's
Order No. 05/2017-5ervice Tax dated 16.11 2017 issued by the Under Secretary (Service Tax),
GO0 M.OF. Deptt of Revenue, CBEC, Service Tax Wing

= | have carefully gone through the facts of case. the grounds mentiongd in the appeal
and the submissions made by the appellant. Thie question 1¢ be decded the appeal s
regarding non/shart payment af central excise duty by the appeliant n violation of Nothication
No. 01/2011-CE daved 0103 2011 as smended vide Notification No. 16/2012-(F dated
17,03 2012 and whether the approgriahon and adjustment of duty towards regular payment af
duty, by vacating the protest lodged by the appellant tor the period of August 2014 is properly
confirmed by the adjudicating authority

7 The adjudicating authority in his findings has observed that the appeliant was engaged
\n manufacture and clearance of the goods falling under CETSH 59061000 since 2009-10
sitracting tardf rate of duty. The product manifactured by the appeliant has been listed a &r
No. 75 of the Motification No 01/2011-CE dated 01.03.2011 on which they were required 1o

@Mﬂ%
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pay the central excise duty @ 1% w.ef 01032011 and @ 2% w.el 17.03.2012. It was further
observed that the appellant had started paying central escise duty anly after the date of
application of central extise registration e 20.10.2013 Therefore the appellant was liable to
pay central excise duty from 01 03 2011 to 19.10.2013 amounting to Rs. 750,234/ which they
have not paid. Further the appellant had paid central excise duty @ 2% w20 10,2013 ta July
2014 by avalling the benefit of the Notification No D1/2011-CE as amended vide Notification
No. 16/2012-CE dated 17.03.201 bul they had also availed the Cenvat credit and utilised the
samie towards thelr central excise duty liability which was against the conditions lad down in
the said notification, The appellant had paid back the Cenvat credit with interest and argued
that ance the Cenval credit with interest b paid back the same 15 treated as not avaled but the
adjudicating did not agree with the contentian of the appellant. stating nan fulfilment of the
conditions laid down in the above said Motifications.

g Here, | find that the appeliant had revarsed the Cenvat credit avalled for the period from
October 2013 to July 2014 amounting to Rs 3,04,984/- and had also filed suitable Intimation
vide tetter dated 24.09.2014 In this matter, | would like 1o rely on the decsion of Hon, CESTAT
Ahmedabad in the case of Maize Products reported in 2007 (79) RLT 0662 whereby the Hon
Bench had accepted that even i the amount 15 reversed at a later date, it can very wel be said
that no Cenvat credit avalled. Accordingly. | hold that as the appeliant hag rayersed the
Convat credit availed | it cannot be <aid that the appellant had availed Cenvat credit of duty
paid on the inputs and hence the exgrmption claimed cannot e genied Singe the credit availed
s paid back alongwith intecest, the amount proposed 10 be recovered .o RS 15.13.9444- n the
impugned order 15 cpt-aside Since the demand does not hold, the imposition of penaity and
confirming the interest is also set aside

q The adjudicating authorily in his finding has observed thal the appellant while
undertaking their business as groprietorship firm upto July 2014 had not disputed the
classification of the manufactured goods, bul for August 2014, they pad central excise duty
under protest claiming that they intend to change the classification of their goods Further from
17.08.2014, their partnership firm was registered, wherein they had classified their goods
under CETSH S3061000, they had nat changed thoi glassification n thear apphcatian far
registration. However, the adjudicatng autharity held that the appellant nad vide theur letter
dated 24.09,2014 informed that thair product cannot be classified under CETSH 59061000, but
under 59070099, and that they will clear the goods under CETSH 58061000 but by paying the
duty under protest and reserving the right to cam cofund till the issue is hinalised. The
adjudicating autherity helo that the appellam had neither submitted any proot nor any test
report in support of their claim of classification and further held that the classification dispute
should have been settled with the Jurisdictional Assistant Commissioner

10, Here, | find that appeliant had a dispute regarding the classification of the goods
manufactured by them and accpedingly wide their letter dated 24.09.2014 had informed the
department about the same angd paid duty under protest | find that the appellant had
submitted the copy of certificate tssued by Government approved Chartered Engineer, M/
mMulti Engineers dated 17.03.2015 wharein i1 is certified that the product under consideration is
100% clath based whereas the BOPP Tap (Adbesive Tap) is 100% BOPP Material Tap Further
the certificate also shows that the basic raw materlal as well as chemicals wsed are also
different and are not simiar 10 gach other and the prodect being manufactured by the
appellant cannot be compared with the Adhesive Tap Further other documentary gvidences
have been provided from the appeliants dealers stating that the praduc under consideration is

Nyott-edOh
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being used by Textile Processing units for printing of sarees or dresses and the said waterproof
cioth tape are affixed on border of swreens lad on the printable tables. to avoid leakage of
printing ink and further-certified that such waterproal tape are not being marketed or are nat
capable of being marketed as packing materal or cannot be marketed in leu of adhesive tape

11 | place reliance on the decisian m the case of Union of India V/s Garware Nylons Ltd.
[1996 (B7JELT 12(5C) ;

* Clossification of goods: Burden of groof on ihe Tasing authorities to show that
particular item is taxabile in the monner claimed by thim - mere assertion s of no avall -Tawing
autharity 1o lay evidence especiaily when the clgim of the pssessee supported Dy frade InguUIfies
anid affidavits of the persons dealing the sudject goods”

5o, | find certificates issued by the Chartered Engineer and others, at this point has to be
taken o consideration when the classification has to be decided. Here. | hold that the product
under. consideration is of @ kind sultable fer industral use and can be defined as a "Textie
article” because this is used only in printing process and It is 100% cloth base as certified by the
Chartered Engineer's certificate dated 12.03.2015, Therefore, | go with the cantention of the
appellant and disagree with the adjudicating authority rezarding vacating the protest of
payment of central excise duty paid amounting to Rs. 63,987/ for the month of August 2014
and classifying the product under consideration under CETH S9061000. Accordingly, | hold that
the product under consideration |5 o be classified under CETH 59070099 as claimed by the

appellant

12, In view of above, the impugned order dated 24.03 2017 with respect to confirming the
demand of Bs 1513044 « gnd Ra 087 - 15 5ed asde and appeal is atlowed accordingly

13 The appeal filed by the appellant stands disposed of in above terms

ADDITIONAL DIRECTOR GESERAL (DGTS),

PGS, %@T#:,:Hgﬁ

| B TR Fong, VY178 BVR2NNT

AY RPAD
[ M
W5 Bevomd Fabehem,

Mot Na. 1200 4L GHC, Chir,
Phay nogar -364 (64

\ WY



(W

W2/178/BVR2017

['up-}- 1y

Uie C et Commissioner. COGST & Cenral Excise, Wb S

|

3 Ihe Commisstoner, UGS T & Cemral | seine, By ragar

T The Jt Addl Commissioner . Systers, CGST, Haijhisl

4 The Assistant Commissioner. L onteal |xeise. Oty Din shon, Bhas nagar
3 Uhe Assistiont Commissioner, Contel Facise E3rs bt Sursdraimage
. Ciuand Tile.

7. PA



