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Passed by Shri Suresh Nandanwar, Commissioner, Central Goods and Service Tax
(Audit), Ahmedabad.

Jf\.{dr scqi ls.rbffdrm (.4.('d) .g.J.t-a.trg/t. q.tb.* srr ce il4 Ei.fts m*qr s .

.rakdrfi .4.trs-?.rre/.9?s ,t sr.+oru A r"trs.4l stcr n<;ran #ffu drE a-4 t-dr 6{

1iler +tai46r qrr lssu3r6tr<r6rr *t Fa-ea Jfrftcq , lefrr tqurfi-frq iicr< q6 vfrfr+q

* 3id?td'<J St r,rtnrr 4+ $fut e {l;ffit fr vr&r qrR-a ori *.ricq $ $fig cIffi t 6c

it ft"{4d foql aqr t

ln pursuancc to Botrrd's Notilication No. 261 2017 -C.Flx.(NT) dated 17.1O.217 read

rvith Boarcl's Orrlt:r No. Orl2017 ST clated 16.11.2017, Shri Suresh Nandans'ar,

Commissioner ,Central Goods ancl Scrvice Tax (Audit), Ahmedabad has been trppointed as

Appellate Authoritl for the purposr: ol passing ordcrs in respect of appeals liled under

Section 35 oI Central Excise Act- i94'1 ar-rcl Section 8.1 of the Finance Act. 199'+.

4

TI

3rq{ 3{r -{f,d/ {r -{fd 3{r{fd/ 5qr.{f,d/ {6r{6 }rq+d, ad4 3iqr( fl6i €-CII4T, {Til+td / df44rR
r arrfiq*r C*{i rq<ftfud srt'na inatr e qffd:
Arising out of above rnentioned OIO isslled bv Additional/Joint / Depu t1'/ Assislant

Commissioner, Central Excise / Sen,ice Tax, Rajkot / Jamnagar / Gandhidham :

3rfrir6dt & cf&dlfr 6r arri (rd qiTt /Narne & Address ol the Appellants & Respondent ;-

M/s Gujarat Sidhee Cement Limited,, Siddheegram Off Veraval Kodinar
Highway,, Sutrapada Taluka, Gir- Somnath

fs 3rias(3rqrfl d'eqB-f, 6t$ .qEa ffifu-a Et* d 5q-q{d qrMI / vifurrul +' qqqr

ffi asr 6{ FFin tr/
Anv person aggrier ed bv this Order in-Appeal ma1' fi)e an appeal to the al)propriate allthoritl'
irr th'e follorr rriE rrar .

fifir sra6 .a,-ffq raqrd ere"F r'd S-dr6{ gffiq ;qmtft-+roi S cfa Slmd, idq taqK qraa

xfufrna ,rs++ 6r qnr";sn * srcrJra uE fica vf{B-q-o, 199+ Er r.,'Rr 86 + ai+rid
ffifua ilrr6 €r dr €6& t l/
Appeal to Customs, Excise & Seruicc Tax Appellate Tribunal untler Section 35B oi CEA, 194'1

/ Under Section 86 of the Filrance Act, 1994 an appeal lies to:-

raff-+rur req|fa t gryFtra sefr HlIr& dlar 9re<F, a;fiq racr(d ?rc"6 (rd t-dr6{ 3t$ffq
;qTqTffi SI fra).T fid, +Fc cdro a 2, $T{ fi 'gw, ;rg ftFfr. 6i Sl'arfr qrBq l/
TIre special bench ol Customs, Excise & Service Ta-x Appellate 'l'rjbunal ol West }ilock No. 2,
R.K. Puram, NerI I)ell.ri in all matters relating to classification and \.aluation.

sqirra qfu&q t(dl A d?[( ,N 3Tfif,) * 3rf,rdr e]E €:fl SrqA $at tp. ffiq sriqrd qIffi (rd

tdrn{ :rfi&q ;ffiflrr (ffiecd) SI ctrr-q" alfiq fiB-6r . sfufiq'ild, d-ffire siq-f 3ffirdr'

3r6F4Tdrd 3coor€, s) ffr dlfr qrrdu tl ''

To lhe Wcsr regional !qnclr o[ ('usloms. Excige_& $en.-,1 q tar Appellat-e 'l ibunal (CESIAT) al.
2,', Floor, llha malr Bharran, Asanrrr Ahmerlahad-J8ool6 in iase olappeals other than as
mentioneicl in para l{a) abovt:

(A)

(i)

(i1)



(iii)

(B)

yffiq;qlqTfu+-{ur a; €aGT 3rfi-fr rr.ira +ri * Rtl t;fr{ :;qr< et""r 1:rfi-a1 ffi. 2oor,
t B-cq o fi 3rf,Jrd ftriftd E;(, rri -qqr 

eR-: +t qn cm d # ftqr arar arfrv | 5dfr t
+-q t 6-fr r'o cfr fi sRr. G"6T 3?srd et@ St airy .eqrs 6r afix Jlk rlrql eE[ qalar, 5c(' s
arg qr rs$ f,q, 5 fs {c(r sr 50 frro wq dqt it:lcn 50 drur sq\r t J{86- t d qrarr:

1,000/- rq{, 5,000/- dq$ 3{erqr 10,000/- sq$ ar frqlft-a ,, +n flFF fr cfr €drf, +tt frtff\-a
eff irr ryratd, Ediftl-d :rq-drq ;qrqrftl'spr 6r qrrqr fi {T6r'd6 {BErr fi arq $ ffi st
ffid+ #{ fi d'+ roro art W+,-a d'+, SFrc ndrr fr-qr mar srftT r {r"ifra grrrc 6r elrknd,
d-+ Et rs qnor * dar qrG! il-6r {ftifua rtqfrq ;qTqTfuflrq & ern{r Rrd t't +arrn"yrhr
(rt sfi-$ t fr('3irt{a-q{ fi gnr sool- w('6r FrrriRtd q6 dqT ei{qr 6)-an tr

The appeal to the Anpellate Tribunal shall be filed in ouadruolicate in form EA-.3 / as
prescribed under Ruli' 6 of Central Excise lAoneall Rulesl 2001'and shall be accomoanied
hsainst one rrhich at least should be accbrhbanied br a fee ol Rs. l.OO0/- Rs.5b00/..
R"s. 10,000/- uhere amounl of dutv rlemand / inr'erest /nenaltr /refund is uoto 5'Lac..5 Lac'to
50 Lac and above 50 Lac rcspeciivclr in the form ot't'ross"ed bank draft in favour ofAssr.
Rt-gistrar of branch uf anr nominated pLiblic secror bank oI the olace uhere the bench ofanr
noi?rinated public sector bank o[ the nlace \\'here lhe bench of the Tribunal is situated.
Application inade for qranl ol sla\ shall be accompanir.d hr a fee of Rs. 500/-.
xqldIq ;qrqrf€I6{ur + sfrer Jrqlfr. ldcd lrfirlfi{rT taa4 fi qrr{r 86(1 ) fi 3rf,fia S-dr6{
fMr, 1994, t F-+a 911y t raa Bqttra ccrd s.r.-s ii En qfu' * 6r ar s*afr r'E lgh
snr Bfl s{ra$ * irt-d 3rfr-il fi 4fr d, 3$6I cfr {Rr fr €Erd 6t (rd* S r.+ cfr rqrfi-fl
6ffr ErBq) lil-{ t{$ t +q t qmr aq. cfr t {Fr, il6r fqr+T *I drdT ,qrs 6r aia slk n-rr+
4qT q4ldT, 5q(r 5 ilr& qr 5ss m-q, 5 arc sq(r qT 50 drg 5qq E?F 3rzttlr 50 drcI sqq t
3rfu6-t d *rRr: 1,000/- 5qS, 5,000/- sqi 3{rr{r 10,000/- $q-} +r Brffta ilqr rliq ffI cfr
{iETd stt Fqifoa rna 6r ar4irrf,, x-qB-f, }ffiq fir qnrqr *' e-5m6'151-gr 6
-r, 6 ffi srt qrd*ffi at{ + d-6 rqrr srt W-d d'6 gTrc d-dnr fuqr drfrr arftr, r mifr-a
FrrFc m'I elrknf,, f+ 6t ss ?nsr e &fi qrfd( J-6T €rifud 3jffi{ a4lqrfu-fi{nT 6t qnrsr Rrd t r

FrJrfr xr{ar (€t ltr-Ni) * fr(r 3ni(a-qr + qr?r 500/- sq(' mr Frql'kd aTi4 ; anar ilan tl

The appeal under sub section lll o[ Seclion 86 of the Finance Acr. lqq4. ro the Appellate
Tribundl Shall be filed in quadrunlicate in Form S.T.5 as presr ribed under Rule 9t11'of the
Service Tax Rules. 1994. aitd Shall lro accomnanied bv a cbor of the order aooealetl hpainst
lone ol \\'hich shall be certificd courtand shorrld be accomrianied bv a fees'of Rs. 1000/
uhere the amounl o[senice tar & iriterest demanded &. penallr leried of Rs.5 Lakhs or less,
Rs.5000/ where the amounl of service ta\ &. inlerest tlemariderl & oenaltv levied is more
than live lakhs but not cxceerlinq Rs. Filtr Lakhs. Rs. 10.0001 rlhere lhe ainount of service
lax & inlerest demanded & penEln leried is more lhan [ifl\: Lakhs ruoees. in the lorm of
crossed bank draft in laloui o[ the Assistant Registrar of the bench of nominated Public
Sector pank of thc place where lhe hench of TriSunal is situared. / Application made for
qrant of srar shal) bi accompanied br a fee of Rs.500/ ..

(i) E a $frBa-q, 19e4 6I tlRr 86 fiI lq-qrrr:r] (2) \rE (2A) t 3iilJtd ni 61 4S 3rfrf,, t-orsr
ft+ro.re, 1994, - F-++ 9121 w 9(2A) t aAa BqtR-a rFE{ s.r.-7 ri fi ar s*;afr rrq sst sr:r
3rr{f,d. Affiq Jisr( ar6 3{r.rdr xrzFf.r 1yfr-61. fufs tiqr{ ?rffi rqm qrfod rrtsr fi cft-qi
+#a +t (rdfr fr a-6'cR carE-d"d}fi aTfdqj 3ik Jrr"r+d qq|t E6rqq; ilgca.rrzir Jql{rd.
Arffiq raqrq er6i t-dEF{. +i }trtq;qrqTfu-rroT +'r n#{d d-J s{A 6r fre+ F drn 3fltrt Sr

cfa sfr HFr il Edrd m-rfl dJll | /
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
hled in For ST.7 as prescribed uncler Rule 9 (2) & 9(2A) of the Sen'ice Tax Rules, 1994 and
shall be accompanied b-r a copr of order o[ ('onrmissioner Cenlra] Excise or Commissioner,
Central Excise (Appealsl (one of rvhich shall be a certified copr'l and copl' of the order passed
by the Commissioner authorizinB the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Sen,ice Tax to [ile the appeal before the Appellate Tribunal.

fiar rra, idrq 3rqrE era ra €-+r+r Jffiq'cTftI-spr (Hz) + cF 3rfrt t ata-* d *drq
racr{ efffi $fufrq-4' 1944 Er qRr 35(rs fi Jrd-,td, Jt fr fr-&q $ftIB.-4-fr. 1994 fr qnr 83 t
xidtd tar6l +t afi ar"I SI 4$ t, Fs 3neer + cF Bffiq crft'-flq d $q-d 6G lr}rq raqrd

aJ(."F/tdT 6{ frrrr + 10 cfr?rd (10%). rrd frEr a-d {fltdr ffia' B. sr qEtaT. sd +-dm.,ralaT

#arftd t, sr srrkna B-qr drc d?rd E 
'fl 

t,,r{ fi fua rqr B ari *h ytma aq lrfti s€
s;{t-g sq(r t Ym.+ a rtt

Adrq rcqr ?rtq t'd Q-dFF{ + 3iilJrd "E-r"T fu-q 4q erFs- d'BF ?nE-d t
t, trKr 11 gt t jfld{J lfiq
(ii) ffie rqr fi fr r€ arnra nRt
(iii) dmfu *qr ffir * G-{fr 6 fi 31ffi fu n5a'
- d?fi {6 fu ge tru * crd'errd ffiq (s z) :rfuG-++ 2014 + 3ri?T t Td'fufr Jrtrfq
sTffi & {rqGT fuqrlr$-m F?rrrrT 3rS ('q 3rfia{ +} arzl +& dntl

For an appeal to be tiled belbre the CI.ISTAT. Llnder Section iiSl.' of the Central Excise Act,
194-l rthich is also made applicable to Senice'lax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the TribLlnal on pa-yment of 10% of the dut]'
demanded r,r,,here dutr or dut-y and penaltv are in clispute, or penalty', where penaltv alone rs rn
dispute, provided the amount of pre-deposit par.able would be subject to a ceiling of Rs. 1C

Crore s.
Under Ccntral Excise and Service Tax, "Dutr Demancled" shall include :

(il amounl detcnnirred rrrrrler Scctron I I D:
(ii) anrounl oI r-rroneous (enri"l ('rr-tlil titkrn:
(iiil amourt par able under Rule 6 of the Cerrvat Crt-'dit Rules

- provided Iurther that the provisions ol this Section shall nol appl-\' lo the stav
application and apPea)s pendir.rg before alll apl)ellate attrhorill' prior to the commencement of
the Finance (No.2) Ac1,2014.

(ii)



(c)

(i)

(ii)

(iii)

(i")

(u)

(ui)

(D)

(E)

(F)

end g{irlt +l q-rfrsrur 3Iri(a :

Revision aooliSation to Government of India:
ss 3at?i H'-.ilffi ffir tffifua aTa-d t, i,*q reqra stffi J{fufr{n lee4 ffI trRr

isEe * q?rE +tild, t 3rfritd rrfl €fud s{rfd F{mR, cilft&rr il+6d 56rf. fr-.F aercrq. {rsE
E-stT4, dpfr dfrd:S-{r ftc eria, srq a+ra. +$ frrff- r iooo t , 6t fu-qT arar ari5v t 7

A revision aDDlication lies to the Under Secretarr. lo the Governmenl of lndia, Revision
Aonlication tJhit. Ministn oI Finarrre. D"Darlment of Revenue. 4th FIoor, Jeevan Deep
Bir'ildins. Parliament SLreet. Ncrr Delhi-11000 I. rrnder Section 35EE ol' the CEA 1944 ih
respict?f the follouing case. governed by first prciviso to sub-section (1) of Section-35B ibid:

qfr qrd fi ffi +rsra fi frrrd fr, il6r {frHrn Effi ara 6t Gffi 6nuri € a.5q * fi craaa
fi alna qr Gffi 3+q *rrsri qr frr Gnfr-r'+ ersr aI6 t EHt B]EI{ rF crrrrm * etrra. q ffi
+isn ap d qr ersRur it ara *. + ehra. ffi qntiri qr Ed s-ET{,lF fr :rrd t ++sra
fi ar;ril Ht/
In case of anv loss of coods. rvhere the loss occurs in transit from a facton to a warehouse or
io ;noiheai.icion or Tioni one iiarFhouse lo anorher durinp. the course 6l processing of the
goods in a warehduse or in storage rvhether in a factory or in? uarehouse

sTrld t qrfl Gd {rr.{ qr et{ +l ffid 6T G arro t faffiuT fr s-ryd fr.i qrd rr fitt ,r$
+dq r..nd *f* e Eie (fod-4 + qrffd fr, af sard * qr6{ ffi {"4,fi st-d 6} ffid * * t,

In case ofrebate of duLr o[excise on soods exDorled to an\ countlf or lerriton outside India
of on excisable ma,erial used in the"manufatrure of the-goods rr'hich are exported to anr
countr.v' or territon' outside lndia.

qft r..+re ?16 6r elrra;r B-\, Efl srrd }. qr6{. Aqrd qr erdrd +) ard fud fu-qr rrqr tt /
ln case ol g"oods exforted outside India e-\porl lo l\epal or Bhutan. uithout parmenl ol dul\.

sfrR-{d ricrd + rcqrE;r er*F fi alrrdrd fr Rr' J} sq& arSe gs :tfrF-:rq ve FgS frfu;a
t'r+nat + ilild 

"r"q 
fir -{t:ttr tt Jrter a}:nqral:r+a) +'aorr fr.a nEB-qs (a zt.

tc)98 fr rjrrr 109 * rqrr F-qd SI ,rg drt-c yerm ffifu cR sI drq fr qrfta Bt' rrq ttl
Creclir of anr durr alloued to be ritilized to$ards pa\mer of exr-ise dut\ on linal products
uncle, rhe oior:iilons of this Acr or the Rules made there under suth orcler is passed bt lhe
Commissioher (Appeals) on or alter. the dale appointed under Sec. I0q ol'the Finance {No 2l
Act. 1998.

3qtr+d 3ndea *r d cFqi qq{ scqr EA 8 ii, r} fr +-;A-q saqrda al6 (3fi41 6qalEdt,
2001, + 6q4 I * iin-rfd BBfr'd t, gs :niqr * rinqur t s qrd fi idna fi arff qG(' 

t

jqn-rd 3ni-d & qpr qd :nlqr E:rfi-a vrtrei fi af cfrqi s{rfl 6r drfr ErB(rt €Fr & a-*q
r.cr{ af6 JrfrG"-4- rb++ { trRr 35-EE t rfa Grcrift-a Xrffi SI 3{qrq?fr t snq t d-r qr

rn-o # cft Ffrrd fir arfr urfrer I
The above aoDlication shall be made in duplicate in Form No. EA 8 as specified under Rule, 9
of Central Eicise tAonealsl Rules. 2001 rtithin J monlhs from the dat'e on uhich the order
iouphi io hrc aooealeld apaihst is communicated and shall be accompanied bl two coDies each
of ilie olo anh'Order-lE Aoneal. lt should also be accompanied b\ a copr' of TR 6 Challan
evidencing pat ment of presiiibcd fee as prescribed under Section 35-EE oI CEA. 1944, under
Major Head of Account.

qmtqrlT 3lri{d fi snr ffifua Fruifta ettq 61 3rfl{rfr SI drff ErEr' I

iFi €Erd rfi;r t'6 6s 5q$ q Js$ mr fr a sqa 2ool 6t {rrdTa B-qr dK' 3ik qt {f,rq
r+a-q-6 ars sqt t;qrdT d fr sq$ 1000 -/ 6r sl4ill;r fu-qr dfr r

The rerision aoolication shall be accomoanied %r a fee of Rs. 200/' !\here lhe amount
involved in Rupees One Lac or less and Rs. 1000/: rrhere lhe amounl involved is more than
Rupees One La'c.

zrE rg yrlrr fr aS {d .+ndtt +r ser}cr B d qat-6 {d .nrls' fi fil(r ?Iffi 6r elrrdrd. scqqd
6a $ 6+r arar aridl s€ dzq + 6td 6t. sft 6r frgr +A +r4 fr il+} # ftT qefurfr Jqiffq
rqrftIorur +t (ro srfi-i{ qr i*iffq Ea6rf mf \16 3ni{d frrqr arflI t t / r" case, if the order
covers rarjous numbers of order in Original. lee for each O.l.O. shoLrld be paid in the
aforesaid manncr. not rlithslandine the lac'l lhal the one apoeal to the Appellant Tribunal or
the one application to the Centr4l G-ovt. As lhe case mar be, is filled to avoid scriptoria work il
excising Rd. I iaklr lee ol Rs. ]00/ for each.

qlrssilfuf, ;qrqrf,q qr6 3{fu8 {a. 1975. + 3rdflfr- I fi 3];|+II{ ae[ Jn*r qd eFra vrier fr
cfr q{ Frrlft-d 6.50 Fqi 6r eqrcrrFrq 116 ftfuc"d;n 6f-dT ErGr'r / "
One coor of aoDlicalron or O.I.O. ad the case mar be. and the order of the adiudicatine
authoriti shallUear a courl lee stamo o[ Rs. b.50 aS nrescribed under Schedule-l ii terms oT
rhe Couil Fee Act,l975. as amended.'

d-qr qr"a. d,-fiq raqrq ?rc"r rrd tdr+a JqAq;qiqrftI-+-flT (+r{ iafu) 1lffi. 1982 d qff-d

a-d 3r-t TidRrd amdi # sFa'fud 6ri alt ft{r{t fiT Eitr afr r-qrfr 3{ffid Bsr drdr tr /
Attention is also invited to the rules coverinq these and other related matters contained in the
Customs, Excise and Service Appellate Tribrlnal (Procedure) Rules, 1982.

T€q 3Tfl-$-q qrBrrtl si Jfid qrfufr 6{* t dcifua ar.r+, frera Jlk ilfrf,dfr Hatnat + ftq.
Jmfl?ff EsrTrfi-{ dqlrrfa u'r.vw.cbec.gor,.in d ag F6A H I I
For the elaborate, detailed and lalrsl provisions relalinq to filine oI arrpeal to the higher
appellate aulhoriti. the appellant mar reIer 1o the Deparlm"ental ue6site rrrrirr., 1,,,,gor i1r

(G)



I.No. V2i6BlBVRl2017

BRIEF FACI OF IHE CASE:

M/s.GujorotsiddhiCementLtd.,Siddhigrom,offVerovol-Kodinor
Highwoy,Tol:Sutroodo,Dist:somnoth(Gir)(hereinofter referred to os 'the

oppellont') hos filed the oppeol on 20.03.2017 ogoinst order-in-originol No.

AClJNDlOql20lT doted 2O.O\.2}l7(hereofter referred to os "the impugned

order'')possedbyiheAssistontCommissioner,CentrolExcise,Junogodh
(hereinofier refened to os 'ihe odjudicoting ouihority')'

subsequently, the Boord Vide order No. 05/2017-Service lox issued vide

F.No. t37il3i2ol7-sT doted 15.11.2017 by the Under secretory (service lox),

cBEC, New Delhi_ hos tronsfened the soid Appeol Petition to the commissioner,

Cenkol Tox Audit, Ahmedqbod for possing Order-in-Appeol'

Thefoctsofihecoseorethottheoppellontoreengogedinthe
monufocturing of cement ond cement clinkers clossifioble under Chopter 25 of

the first schedule to the Centrol Excise Toriff Act, 1985 ond ore qvoiling CENVAT

credit under Cenvot Credit Rules 20004. On scrutiny of ER-l returns for April to

September 20l2,it reveoled thot the oppellont hos wrongly ovoiled CENVAT

credit of input service on post sole ironspori of monufociured goods considering

it os input service. A show couses notice beoring F.No. Vi l5-85/Dem IHQ/2012-13

doted 02.04.2013 for reversol of GENVAT credit/demond of duty Rs. 28,31,303/-

wos decided by the odiudicoting outhority confirming demond recovery of

inierest ond imposing PenoltY.

Present oppeol is filed ogoinst soid olo doted 20.01.20'l 7 coniesting

interoilo the following:

) Focts of the cose ond provisions of the Finonce Act hos not been

opprecioted in the order in originol.

F Assumption of the odjudicoiing outhority thot GTA service involved

is not conect. Supply of tongible goods service ond seo freight

were used.

) Copies of the invoices evidencing poymeni of tox under supply of

tongible goods service were not exomined.

F The oppellont do not sole finol product of foctory gote ond sole

tokes ploce only ofter cleoronce of finol product from foctory

gote.

F Appellont cleor the finol produci from foctory on poyment of

excise duty ond tronsporis it to depot/dump/godown ond olso to

Bomboy bronch/depot by seo freight from where goods ore sold

on commerciol invoices.

D ln cose of tronsportotion by seo freight,it is not o post sole

tronsportotion but tronsfer to depot from where it is sold to vorious

customer.

) The title, ownership ond risk of domoge/loss of goods remoin with

the oppellont when the goods ore tronsported to their Bomboy

1



r.No. V2l68lBVR/2017

depol ond duty includes seo freight. Soid foct is ignored by the
odjudicoting outhority.

) Trqnsfer ond possession of the goods tokes proce of the premises
of the buyer. ln cose of export such tronsfer/possession tokes ploce
on boord the ship.

) Depot/dump/godown ore used for storing ciuty poid goods before
sqle.

! Ploce of removol is dump/godown/depot ond premises of buyer
ond in cose of export it is on boord the ship. Therefore ony services
used upto such ploce of removol comes under the definition of
input service. Ploce of removol is ploce of sqle.

D Trucks token on hire were used only for the purpose of cleqronce
of finol product up to ploce of removol.

F Adjudicoting outhority hos misconceived thot where invoice is

prepored is the ploce of removol. ln foct, credit token quolifies to
be treqted os input service.

D Adjudicoting outhority hos foiled to oppreciote thol supply of
tongible goods service (hiring of truck) for lronsportotion up to
ploce of removol is o volid input service.

) Soles controct cleorly stipulotes delivery of goods ond os such
there connot be completion of obligotion of sole without delivery
ond tronsfer of title/possession of goods.

) Ploce or premises should be the ploce or premises from where the
excisoble goods ore to be sold which meons thot such goods ore
to be tronsferred by woy of tronsfer of title ond possession of
goods. Sole connoi toke ploce unless qnd until goods ore

delivered to the buyer.

D Adjudicoting outhority hos foiled lo oppreciote thot hiring of truck

for outword tronsportotion were used only up to the ploce of
removol.

! lt is wrongly held thot goods ore sold ot foctory gote.
F ln cose of tronsportotion by seo Bill of Loding hos been morked os

self to self indicoting thot this is more trqnsfer of goods ond ofter
tronsportotion were sold from Bomboy.

F lgnoronce of existence of dumps/godown by the deportmeni is

mischievous.

D Controct with tronsport ogency shows thot it is not for provision of

GTA service but only for hiring of iruck on periodicol bosis. Also no

consignment noie hqs been issued which is port of definition of
GTA Service.

F Moteriols were token from Verovol to Mumboi ofter dischorging

duty ot foctory gote. Duty wos poid on sole price ot Mumboi

which the freight cost from Vervol to Mumboi. Goods ore

subsequently sold from Mumbqi depot under invoices. Soid

documents were not verified by the odjudicoting outhority.

) They sighted following judgments in support of their cloim:

l. Porih Poly Woven Sock Ltd 2012(251STR 4(Guj) a
2. CCE vs Elloro Times Ltd. 2014(34]rSTR 801 (Guj). 

_.._ 
', , 
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3. Ambujo Cements Ltd., Vs. Union of lndio-2009(14) STR 3(P&H).

4. Loforge lndio Ltd. Vs Commissioner-2014 (307) ELT 7

(Chottisgorh).

5. Ultrotech Cement Ltd. vs Commissioner -2014 (307) ELI 3

(Chottisgorh).

6. Ultrotech Cemeni Ltd. vs CCE Rohtok 2015 (37) S.LR.364 (Iri-

Delhi) etc.

D CA certificole to support thot outword tronsportotion service

rendered to buyer is upto the ploce of removol ond not beyond

which hos not been considered.

F As per the controct ironsfer ond possession of goods os token

ploce in buyer premises.

> The OIO is boses on wrong understonding of the provision ond

hence lioble to be set oside.

PERSONAL HEARING:

Personol heoring wos given to the oppellont on 05.02.2018 wherein Shri

Sourobh Dixii, odvocote oppeored on beholf of the oppellont ond reileroted

the ground of oppeol ond submitted copies of PO, invoices, LR etc. in respect of
sole.

DISCUSSION AND FINDING:

I hove corefully gone through the record of the cose, oppeol
memorqndum, submissions mode by the oppellont during personol heoring. The

issue to be decided in present oppeol is odmissibility or otherwise of CENVAT

credit of service tox poid on tronsportolion of finished goods from foctory gote
to buyers premises. The contention of the oppellont is thot foctory goie is not o
ploce of removol in their cose, insteod it is depot/dumps/godown ond therefore
services used upto depot/dumps/godown is odmissible to them. As per the

definiiion of input service, the services used in or in relotion to monufocture ond
cleoronce of finol product upto the ploce of removol ore eligible os input
service. After omendment of definition of input service'w.e.f.01.04.2008 the
word 'cleoronce of finol product from the ploce of removol' wqs substituted

with the word 'cleoronce of finol product upto the ploce of removol' ond
hence no credit of input service would be ovoiloble beyond the ploce of
removol. Tronsportotion services used for purpose of outword lronsportolion of
goods i.e. from foclo:'y to cuslomers premises is not covered within the ombit of
definition of input services.

li is coniended by the oppellont thot, in their cose 'ploce of removol' is not

lhe foctory gote, insteod it is the depot/dumps/godown ond therefore outword
tronsportotion upto depoi/dumps/godown would be eligible os input service. I

find thot in obsence of sufficient documeniory evidence reloted to existence of
such depot during moteriol time, the pleo connot be occepted. Furthermore,
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finding of the lower outhority in ihis regord which wos mode ofter verificotion of

the focts of moteriol time olso holds good.

I find thot Hon'ble Supreme Court in Judgment doied 0l .02.2018 of Civil

Appeol No.li26l of 2016 in cose of Commissioner of Cenlrol Excise v/s M/s'

Ultrotech Cement Ltd., hos held thot the opprooch of the lower courts (i'e'

commissioner(Appeols), High court etc.) on opplicobility of Boord circulor No.

97 1812007-SI doted 23.08.2007 wos unienoble. The reosons of the some os

observed by Hon'ble Supreme Court ore reproduced qs under:

" (9) We ore ofroid thoi the oforesoid opprooch of lhe Courls be/ow h cieorly

unlenob/e for the f ollowing reosons:

(to) tn the firsf instonce, il needs lo be kepf in mind fhot Boord's Ctrculor doted

August 23, 2007 wos issued in clorificotion of the defintlton of input service' os

exisled on lhol dole i.e. il re/oled lo unomended definition. Re/evonf porlion of

lhe soid ciculor is os under:

,, /ssuE: L)p to what stage a manufacturer/consignor can take credit on the service tax paid on

goods transport by road?

coMMENTS:Ihls lssue has been examined in great detail by the 1ESTAT in the case of M/s

Gujarat Ambuja cements Ltd. vs ccE, Ludhiana t2007 (006) sTR 0249 Tn-Dl ln lhis case,

CESTAT has made the following observations:'

"the post sale transpott of manufactured goods ls not an input for the manufacturer/consignor'

Ihe two clauses in the definition of inpit services' take care to circumscibe input credit by

statting that service used in relation to thte clearance from the ptace of removal and seNice used

for oitward transpofiation upto the place of removal are to be treated as input seryice. The first

c/ause does not mention transpoft seNice in pafticutar. The second c/ause restricts transpotl

service credit upto the place of removal. When these two c/auses are read together, it becomes

ciear that traniport seNice credit cannot go beyond transpott upto the place of removal.The two

c/auses, the one dealing with general provision and other dealing with a specific item, are not to

ii ieaa aislunctivery s6 as ti bring about conflict to defeat the laws' scheme. The purpose of

interpretation is to find harmony and reconciliation among the various provisions"'

similafiy, in the case of M/s ultratech cemenfs Ltd vs ccE Bhavnagar 2007'TOIL'429-CESTAT'

AHM, i was held that after the finat products are cleared from the place of removal, there will be

no scope ofsubsequent use of servrbe to be treated as input. The above observations and views

explaii the scope of the retevant proylsions clearly, correc1y and in accordance with the legal

pivisions. ln conclusion, a manuiacturer / consignor can take credit on the service tax paid on
'outward 

transpott of goods up to the place of removal and not beyond that'

g.2 ln this connection, the phrase'place of removat'needs determination taking into account

the facts of an individual case and the applicabte provisions. The phrase'place of removal'.has

not been defined in )ENVAT Credit Rules. ln terms of sub+ule (t) of rule 2 of the said rules, if any

,orai ,r 
"rpr"rr 

ions are used in the CENVAT Credit Rutes, 2oo4 and are not defined therein but

are defined'in the central Excise Act, 1944 or the Finance Act, 1994, they shail have the.same-

iiiiiig i, tn" 1ENVAT credit Rules as assigned to them in fhose Acfs. The phrase 'place of

removai' is defined under section 4 of the Central Excise Act, 1944' lf states thal-

"place of removal" means'

(i) a factory or any other place or premises of production or manufacture of the excisable

goods ;

(it) a warehouse or any other place or premises wherein the excisable goods have been

permitted to be stored without payment of duty ;

(iitadepot,premisesofaconsignmentagentorany,otherplaceorpremisesfronwhere
ihe excisabte goods are to be sold after their clearance fron the factory;

from where such goods are removed."

It is, thereforc, clear that for a manufacturer /consignor, the eligibility to avail credit of the

seNicetaxpaidontnetanspoftationduringremovalofexcisablegoodswould.dependup,on
ii" iArc oi removat as per'the definition. 

-ln 
case of a factory gate sa/e, sale trom 9 n9n-lyty

'piiii 
irr"nort", or from a duty paid depot (from w!l?.re t!? exclsable goods are sold, after their

itrit ri,i, fron'the factoy, inb deteinination of the 'place of re1noval' does nol pose much

.-/:.
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nroblem. However. there may be situations where the manufacturer /consignor may claim that the-

i;;;;;; i;;;; ;i;i"-ri ini'arrnrtion point because in terms of the sate contract /asreement (i)

tii oii"iini it goods and the prop"rty in the goods remained with the seller of the goods tiil

ii"i"ii"i ot n6 goods in accepiabie condition io the purchaser at his door step; (ii) the seiler

btore the risk of losi of or damage to the goods during transit to the destination; and (iii) the freight

;;;;rg;";;"; an integrat pai ot tne priie of 
-goods 4:lch c.ases' the credit of the service .tax

oaid'on the tnnspottition up to such'place ofiate would be admissible if it can be established by

'iiia,iiiriii{i"iiieaii tnat the sate and the transfer of propefty in goods (in.terms of the
';"n;ii;'"" 

inder section 2 of the Central Excise Act, 1944 as also in terms of the provisions

under the Sale of Goods Act, 1930) occurred at the said place'"

(l l/ As con be seen from the reoding of the oforesoid porlion of the ctrculor, lhe

issue wos exomined ofler keeping in m'ind judgmenis of cESIAI in Guiorot

AmbujoCementLtd.ondMls,L)ItrofechCementLld.Ihosejudgmenfs,
obviously, deolt with unomended Rule 2(t) of Rules, 2004. The three conditions

(i.e. (o)regording ownershp of the goods titl lhe delivery of the goods ol the

purchosersdoorstep,(b)sellerbeoringlheriskorlossordomogelofhegoods

during tronsit o nd (c)freight chorges to be integrol port of the price of the goods/

which were menlioned exp,oining the "ploce of removol" os defined under

seciion 4 of lhe Act, lhere rs no quonel upto lhis sloge. However, the importanl

ospecl of lhe motter is lhof cenvoi credif is permissible in respect of inpul

service, ond the circulor relotes lo lhe unomended regime. Therefore, il connoi

be opplied ofter omendmenl in the definition of inpul service' which broughl

obout o totoi chonge. Now, the definttion of ,ploce of removal' ond lhe

conditions which ore to be solisfied hove to be in ihe conlexl of 'upto' the ploce

of removol. Ii is this omendmenl which hos mode the entire difference. Ihot

ospect is not deolt with in the soid Boord' s Ctrcular, nor it could be'

(12) Secondly, if such o ctculor rs mode opplicoble even in respect of posl

omendmeni coses, it would be vioiotive of Rule 2(l) of Rules, 2004 ond such o

siluolion connot be counlenonced.

(13) The upshoi of the oforesoid discussion would be to hold thol cenvoi credit

on goods tronsport ogency service ovoiled for transport of goods from ploce of

removol lo buyer's premises wos not odmissib,e to respondeni. Accordingly, lhis

oppeot is o//owed, judgment of the High courl rs set oside ond lhe order-in-

Originol doted August 22, 201I of lhe Assessing officer is resfored' "

ln coniext of obove observotions mode by Hon'ble Supreme court wherein

it is finolly held thot CENVAT Credit on goods Tronsport Agency service ovoiled

for tronsport of goods from ploce of removol to buyers premises wos nol

odmissible. I olso find thot the pottern of cleoronce of goods used by M/s.

Ultrotech cement Ltd., i.e. cleoronce of cement from the porent unit on stock

tronsfer bosis ond further sole etc., ore similor in nolure with the cleoronce of

finished goods by the present oppellont. The soid judgmeni is therefore, squorely

opplicoble to the present cose ond therefore extension of benefit of CENVAT

credii on the services used for konsport of goods from ploce of removol to

buyers premises would be cleorly in controdiction to obove verdict of Hon'ble

Supreme Court.

Other contention of the oppellont i.e. provisions of the Finonce Act hos not

been opprecioted in the order in originol, the oppellont do noi sole finol

product of foctory gote os the sole tokes ploce only ofter cleoronce of finol

product from foctory gote, cleoring of finol product from foclory on poyment of

excise duty ond tronsports to depot/dump/godown, tronsfer ond possession of

5
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the goods tokes proce of the premises of the buyer, terms under sores coniroct
etc. - do not holds ground os the issue ovoirobirity or otherwise of GENVAT credit
on tronsportotion services used for outword tronsportorion of goods hos
reqched to its finority in the obove refened judgment of Hon'bre supreme court.

ln view of the qbove finding, r do not find froirty in the order of the rower
outhority. Accordingly I possed the following order.

ORDER

I reject the oppeol ond uphold the impugned order.

- __S

(Suresh Nondonwor)

Commissioner

Centrol Tox Audit

Ahmedobod.

F.No.V2l68/BVR/2017 Dqte: 16.02.20'18.

To,

M/s. Gujorot Sidhee Cement Ltd.,

Verovol-Kodinor Highwoy,

Siddhigrom 362276.

Dist;Gir Somnoth

Copy to ;

l. The Chief Commissioner, CGST, Ahmedobod Zone.
2. Ihe Commissioner, CGST, Bhovnogor.
3. The Assislont Commissioner, CGST, Division, Junogodh.
4. The Assistont Commissioner(system), CGST, Junogodh.
5. The Superintendent, CGST, Ronge-ll, Verovol.

6. Guord file.

{r
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BRIEF FACT OF THE CASE:

A//s. Gujorot Siddhi cement l1d., siddhigrom, off Verovol-Kodinor
Highwoy,rol:Sulroodo,Disl:somnoth(Gir) (hereinofter referred to os ,the

oppellont') hos filed the oppeol on 20.03.20i2 ogoinst order-in-originol No.
AClJNDl09l20l7 doted 20.01 .20i2(hereofler referred 1o os ,,the impugned
order"Jpossed by the Assistont commissioner, centrol Excise, Junogodh
(hereinofter referred to os 'the odjudicoting outhority').

The focts of the cose ore thot the oppellont ore engoged in the
monufocturing of cemenl ond cement clinkers clossifioble under Chopter 25 of
the first schedule to the centrol Excise Toriff Act, Igg5 ond ore ovoiling cENVAT
credit under cenvot credit Rules 20004. on scrutiny of ER-l relurns for April to
september 20l2,it reveoled thol ihe oppellonl hos wrongly ovoiled CENVAT
credit of inpul service on post sole lronspori of monufoctured goods considering
il os inpul service. A show couses notice beoring F.No. V/ I 5-g5/Dem ll,el2o12_13
doted 02.04.2013 for reversol of cENVAT credit/demond of duty Rs.2g,31,303/-
wos decided by the odjudicoting outhority confirming demond recovery of
inlerest ond imposing penolty.

Preseni oppeol is filed ogoinst soid oro doted 20.0'l .2012 contesting
interoilo the following:

z Focts of the cose ond provisions of the Finonce Act hos not been
opprecioled in ihe order in originol.

; Assumption of the odjudicoting outhority ihot GTA service involved
is no1 correct. Supply of tongible goods service ond seo freight
were used.

. Copies of the invoices evidencing poyment of tox under suppiy of
iongible goods service were not exomined.

- The oppellont do not sole finol product of foctory gote ond sole
lokes ploce only ofter cleqronce of finql product from foctory
goie.

- Appellont cleqr the finol product from foctory on poyment of
excise duty ond lronsports it to depot/dump/godown ond olso to
Bomboy bronch/depot by seo freight from where goods ore sold
on commerciol invoices.

> ln cose of lronsporlotion by seo freight,it is not o post sole
tronsportotion but tronsfer io depot from where it is soid to vorious
cuslomer.

.- The litle, ownership ond rlsk of domoge/loss of goods remoin with
the oppellonl when the goods ore lronsporled 1o their Bomboy
depoi ond duty inciudes seo freight. Soid focl is ignoreC by the
odjudicoling outhorily.

. Tronsfer ond possession of the goods iokes ploce of the prernises

of the buyer. ln cose of export such lronsfer/possession iokes ploce
on boord the ship.

; Depoi/dumpigodown ore used for storing duty poid goods belore
sole.

; Pioce of removol is dump/godown/depot ond premises of buyer
onci in cose of export it is on boord the ship. Therefore ony services



used upto such ploce of removol comes under lhe definition of

input service. Ploce of removol is ploce of sole.

> Trucks token on hire were used only for the purpose of cleoronce
of finol producl up to ploce of removol.

- Adjudicoting outhorily hos misconceived thot where invoice is

prepored is the ploce of removol. ln foct, credit token quolifies to

be lreoted os input service.

r- Adjudicoting outhority hos foiled to oppreciote thot supply of

longible goods service (hiring of truck) for tronsportolion up to
ploce of removql is q volid input service.

> Soles controct cleorly slipulotes delivery of goods ond os such

there cqnnot be completion of obligotion of sqle wiihout delivery

ond tronsfer of liile/possession of goods.

; Ploce or premises should be lhe ploce or premises from where the

excisoble goods ore to be sold which meons thol such goods ore

to be tronsferred by woy of tronsfer of title ond possession of
goods. Sole cqnnot toke ploce unless ond until goods ore

delivered lo the buyer.

- Adjudicoting outhorily hos fqiled 1o oppreciote thot hiring of lruck

for outword tronsportotion were used only up to the ploce of

removol.

z ll is wrongly held ihot goods ore sold ot foctory gote.
> ln cose of fronsportotion by seo Bill of Loding hos been morked os

self to self indicoting thot this is more tronsfer of goods ond ofter
tronsportotion were sold from Bomboy.

) lgnoronce of existence of dumps/godown by the deportmen.t is

mischievous.

> Contrqct with honsporl ogency shows thot it is not for provision of

GTA service but only for hiring of truck on periodicol bosis. Also no

consignment note hos been issued which is port of definilion of

GTA Service.

z Moteriols were loken from Verovol to Mumboi ofter dischorging
duty ol foctory gole. Duty wos poid on sole prlce oi Mumboi
which the freight cost from Vervol to Mumboi. Goods ore

subsequently sold from Mumboi depol urrder invoices. Soid

documents were not verified by the odjudicoling outhority.

r They sighted following judgments in supporl of their cloim:
1 . Porth Poly Woven Sock Ltd 2012(2Sl STR a(Guj)

2. CCE vs Elloro Times Ltd. 2014(34) SIR 801 (Guj).

3. Ambujo Cements Ltd., Vs. Union of Indio-2009(ta) STR 3(p&H).

4. Loforge lndio Ltd. Vs Commissioner-201 4 (302) ELT 7

(Chotlisgorh).

5. Ullrotech Cement Lld. vs Commissioner -2014 (30/) ELT 3

(Chottisgorh).

6. Ultrotech Cement L1d. vs CCE Rohtok 2015 (32) S.T.R.364 (Tri-

Delhi) etc.



z CA certificote lo support thoi outword tronsportotion service

rendered to buyer is upto the ploce of removol ond not beyond

which hos not been considered.

> As per the controct tronsfer ond possession of goods os token

ploce in buyer premises.

; The OIO is boses on wrong understonding of the provision ond

hence lioble io be set oside.

PERSONAL HEARING:

Personol heoring wos given to the oppellonl on 05.02.2018 wherein Shri

Sourobh Dixit, odvocote oppeored on beholf of the oppelloni qnd reiteroted

the ground of oppeol ond submitted copies of PO, invoices, LR etc in respect of

sqle.

DISCUSSION AND FINDING:

I hove coref ully gone through the record of the cose, oppeol

memorondum, submissions mode by the oppellont during personol heoring. The

issue to be decided in present oppeol is odmissibility or otherwise of CENVAT

credil of service tox poid on tronsportotion of finished goods from foctory goie l"
buyers premises. The contention of the oppellqnt is thqt fociory gote is nol o
ploce of removol in their cose, insteod it is depot/dumps/godown ond therefore

services used upto depot/dumps/godown is odmissible to them. As per the

definition of inpul service, the services used in or in relotion to monufocture ond

cleoronce of finol product upto the ploce of removol ore eligible os input

service. After omendment of definition of input service' w.e.f. 01.04.2008 the

word 'cleoronce of finol product from the ploce of removol' wos substituted

with the word 'cleoronce of finol product upto the ploce of removol' ond

hence no credit of input service would be ovoiloble beyond the ploce of

removol. Tronsportotion services used for purpose of ouiword tronsportotion of
goods i.e. from foctory lo customers premises is not covered within the ombil of
definition of input services.

It is coniended by ihe oppellont thot, in their cose 'ploce of removol' is not

the foctory gote, insteod it is the depot/dumps/godown ond therefore outword
ironsportotion upto depot/dumps/godown would be eligible os inpul service. I

find ihot in obsence of sufficienl documentory evidence reloted to existence of

such depot during moteriol time, the pleo connoi be occepted. Furlhermore,

finding of the lower outhority in this regord which wos mode ofter verificotion of
the fr:cts ot moteriol time olso holds good.

lfind thot Hon'ble Supreme Court in Judgment doted Ol .O2.2OjB of Civil

Appeol No.ll26l ol 201 6 in cose of Commissioner of Centrol Excise v/s M/s.

Ultrotech Cement Ltd., hos held thol the opprooch of ilre lower courts (i.e.

Commissioner(Appeols), High court eic.) on opplicobility of Boord circulor No.

97 lBl20A7-SI doted 23.08.2007 wos untenoble. The reqsons of the some os

observed by Hon'ble Supreme Courl ore reproduced os under:



" (9) We are ofroid lhat the oforesoid opprooch of fhe Courfs below is cleorly

untenctble for the f ollowing reosons:

(lO) ln lhe firsl insionce, if needs to be kepf in mind lhof Boord's Circulor doted

August 23, 2OO7 wos issued in clorificotion of the definilion of inpul service' os

exisled on thof dote i.e. if reioled to unon;ended definilion. Re/evonf portion of

the soid circulor rs os under:

" /SSUE: lJp to what stage a manufacturerhonsignor can take credit on the service tax paid on

goods transpoft by road?

CO\V\\/IENTS: Ihls lssue has been examined in great detail by the CESTAT in the case of M/s

Gujarat Ambuja Cements Ltd. vs CCE, Ludhiana [2007 (006) STR 0249 Tri-D]. ln thls case,

CESTAT has made the following observations:-

"the post sale transpoft of manufactured goods ls not an input for the manufacturerhonsignor'

The two ctauses in the definition of input sevices' take care to circumscrtbe input credit by

stating that service used in relation to the clearance from the place of removal and service used

for outward transpoftation upto the place of removal are to be treated as input service. The first

c/ause does not mention transporl service in pafticular. The second c/ause resfrlcfs transpotl

service credit upto the place of removal. When these rwo c/auses are read together, it becomes

clear that transpoft sevice credit cannot go beyond transpott upto the place of removal,The two

c/auses, fhe one dealing with general provision and other dealing with a specific item, are not to

be read disjunctivety so as to bring about conflict to defeat the laws'scheme. The purpose of

interpretation is to find harmony and reconciliation among the various provisions".

Similarty, rn the case of M/s Ultratech Cements Ltd vs CCE Bhavnagar 2007-TOIL-429-CESTAT-

AHM, it was held that after the final products are cleared from the place of removal, there will be

no scope of subsequent use of service to be treated as input. The above obseNations and views

explain the scope of the relevant provlslons clearly, correctly and in accordance with the legai

provlslons. ln conclusion, a manufacturer / consignor can take credit on the service tax paid on

outvvard transpotl ofgoods up to the place of removal and not beyond that.

8.2 ln this connection, the phrase'place of removal' needs determination taking into account

the facts of an individual case and the applicable provlslons. The phrase 'place of removal' has

not been defined in CENVAT Credit Rules. ln terms of sub+ule (t) of rule 2 of the said rules, if any

words or expressions are used in the CENVAT Credit Rules, 2004 and are not defined therein but

are defined in the Central Excise Act, 1944 or the Finance Act, 1994, they shall have the same

meaning for the CENVAT Credit Rules as assigned to them in fhose Acfs. The phrase'place of
removal' is defined under section 4 of the Central Excise Act, 1944. /f states fhaf,-

"place of removal" means-

(i) a factory or any other place or premises of production or manufacture of the excisable

goods ;

(it) a warehouse or any other place or premises wherein the excisable goods have been

permitted to be stored without payment of duty ;

(iil a depot, premises of a consignment agent or any other place or premises from where

the excisable goods are to be sold after thei clearance from the factory;

from where such goods are removed."

It is, therefore, clear that for a manufacturer /consignor, the eligibility to avail credit of the

service tax paid on the transpoftation during removal of excisable goods would depend upon

the place of removal as per the definition. ln case of a factory gate sa/e, sa/e from a non-duty
paid warehouse, or from a duty paid depot (from where the excisable goods are sold, after thei
clearance from the factory), the determination of the 'place of removal' does not pose much

problem. However, there may be situations where the manufacturer /consignor may claim that the

sale has taken place at the destination point because in terms of the sale contract /agreement (i)

the ownership of goods and the propefty in the goods remained with the seller of the goods till
the delivery of the goods in acceptable condition to the purchaser at his door step; (ii) the seller
bore the risk of loss of or damage to the goods during transit to the destination; and (iii) the freight

charges were an integral paft of the price of goods. /n such cases, the credit of the service tax
paid on the transpoftation up to such place of sale would be adn lsslb/e if it can be established by

the claimant of such credit that the sale and the transfer of propefty in goods (in terms of the

definition as under section 2 of the Central Excise Act, 1944 as also in terms of the provisions

under the Sa/e of Goods Act, 1930) occurred at the said place "

// Il As con be seen f rom the reoding of fhe oforesoid porlion of the circular, the

rssue wos exomined offer keeping in mind judgmenls of CESIAI in Gujorof

Ambuja Cernenl Lfd. ond ll'ls. Ullrotech Cemenl Lld. Ihose judgments,

obviously, deolt with unomended Rule 2(l) of Ruies, 2004. The ihree condiflons
(i.e. (o)regording ownership of fhe goods ttll lhe delivery of lhe goods oi ihe



purchosers door sfep, lb]sei/er beoring fhe risk or /oss or domoge io ihe goods

during tronsil ond (c)freight chorges lo be inlegrol port of the pnce of fhe goodsl

which were meniioned exploining lhe "p/oce of removol" os defined under

Section 4 of the Act, lhere is no quone/ uplo fhis sfoge. However, lhe tmporlonl

ospeci of lhe matter is thoi Cenvol Cretlit is permissib/e in respecl of input

service' ctnd lhe Circulor reloies lo lhe unomended regime. Therefore, it connol

be oppiied ofter omendment in the definitton of 'tnput service' which brought

c:boul o totol chonge. Now, ihe definilion of 'place of removol' ond lhe

condiiions which c:re fo be sotrsfied hove lo be ln ihe coniexl of 'uplo' the p/oce

of removol. /l is ihis omendmeni which hos made the enttre dtfference. Thol

ospect is not deall with in the soid Boord' s Circulor, nor tt cauld be.

(t2) Secondly, if such o circulcsr is mode opplicoble even in respeci of posl

omendmeni coses, if would be violative of Rule 2(l) of Ru/es, 2004 and such a

sifuolion connoi be counlenonced.

(13) The upshoi of lhe oforesoid drscussion wouid be lo hold lhot Cenvoi Credif

on goods tronsport ogency service ovoi/ed for lronsporl of goods from ploce of

removol lo buyer's premrses wos nol odmrssib/e fo respondeni. Accordtngly, this

oppeoi rs o//owed, judgment of lhe High Courl is sel oside ond lhe Order-in-

Origtnoldoied Augusl 22,201I of ihe Assessing officer is resiored. "

ln context of obove observotions mode by Hon'ble Supreme Court wherein

it is fino ly held thot CENVAT Credii on goods Tronsport Agency service ovoiled

for tronspor.t of goods from ploce of removol io buyers premises wos not

odmissible. I olso find thot the pottern of cleoronce of goods used by M/s.

Ultrotech Cement Lid., i.e. cleoronce of cement from the poreni unit on stock

lronsfer bosis ond further sole etc., ore similor in noture with the cleoronce of

finished goods by the present oppellont. The sqid judgmenf is therefore, squorely

opplicoble 1o the present cose ond therefore extension of benefit of CENVAT

credit on the services used for tronsporl of goods from ploce of removol to

buyers premises would be cleorly in controdiction to obove verdict of Hon'ble

Supreme Cour1.

Other contention of lhe oppellont i.e. provisions of lhe Finonce Act hos no1

been opprecioted in the order ,in originol, the oppellont do noi sole finol

product ot foctory gote 'd;ld'-i+:l tokes ploce only ofter cleoronce of finol

product from foctory goie, cleoring of finol product from foctory on poyment of

excise duty ond tronsports io depol/dump/godown, tronsfer ond possession of

the goods tokes ploce oi the premises of lhe buyer, terms under soles controcl

etc. - do not holds ground os the issue ovoilobilily or otherwise of CENVAT credit

on tronsportotion services used for ouiword tronsportotion of goods hos

reoched to i.is finolity in ihe obove referred judgment of Hon'ble Supreme Court.

ln view of the obove finding, I do not find ony froilty in the order of the

lower outhority. Accordingly I possed the following order.

ORDER

I reject the oppeol ond uphold the impugned order. l-
-_.!

=;1uf,&
(Suresh Nondonwor)

Commissioner of CGST,

Audii, Ahmedobod.


