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frate of Order [hate of ssue

Passed by Shril Suresh Nandanwar, Commissioner, Central Goods and Service Tax
[Audit), Ahmedabad.
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I pursignce 1o Hodeidd s Motillcation Mo, 246201 7-C B [NT) dated 17.10.217 readd
with Board's Order Mo, 05/20017-85T doted 16112007, Sha Suresh Nandanwar,
Commissioner Central Goods and Service Tax (Audit), Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals [led under
Section 35 of Central Excise Act, 1999 and Section B of the Finance Act, 149494
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Arising out of above mentloned OO0 dssued by Additonal /Jolnt /Deputy | Assistant
Commissioner, Central Excise [ Serviee Tax, Rajkot | Jamnagar | Gandhidham

3] fewrat & ofEerdy & &1 o9 990 Name & Address of the Appellants & Respondent

M/s Gujarat Sidhee Cement Limited,, Siddheegram Off Veraval Kodinar
Highway,, Sutrapada Taluka, Gir- Somnath
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Appeal 1o Customs, Excise & Service Tax Appellate Tribunal under Section A58 of CEA, 1944
{ Under Section 86 of the Finance Act, 1994 an appeal lies to:
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The special bench of Customs, Excise & Serviee T:.i:-: Appellate Tribunal of West Hlock No, 2,
BOK. Puram, New Delbs io all matters celating to classification and vahiation.
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To the West regonal bench of Customs, Excise & Service Tax Appellate Trbunal [CESTAT) at,
2l Fladr, Bhaumali Bhawan, Asarva Ahmedohbad-380006 i Nm.- of appeals other than as
mentioned it e 1) aboie
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The ap aflﬂ to the .I'iﬁpl.-l[m: Tnhunnl 5.':‘111[ be filed i quuﬂruph Iﬂ m orm EA-3
preseribed under Bu of Central Excise [Appeal) R::?cu A0t a:mﬁ!
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Registrar of branch of any nominated pubhc ﬁ-*L!f.H' Ihlnh of the plac “hr.rr thr bench ul'um
nominaied public sector bank of rhe place where the bench of the Tribunal s situated
pplication made lor grant of stay shall accompanicd by & fee of Bs, 500/ -
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, 1o the A LLHh
Trbuneal Shall be il Bm gquatruplicate in Form 5.T.5 as prescr under Hule f_l I‘T']I i
Srervice Lu: L::I:ﬁ. 9494, and Shall be accompanied by & copy of t]'l.nE|I nrrle:r appeal in&t
ane of which shall be certilied copy) and  should be sccompanied a fees of Rs 1000 -
where the amount |:r| service tax & interest demanded & penaliy In| of Hs: 5 Lakhs or less,
R 5000/ \Thl!n'.' the amount of serfvioe tax & mierest -:l:mumi e penalty levied 18 maore
than l'nrr Lakhs bat not r;!-:u':*ﬂlng Es F'|I'I:l. Lukhs Ra 10,000/ whers the amount of service
tux & interest demanded Jr?a Iy ey nn* thamn ﬂh Lakhs rupees, in the form ul
C s h!mil. diall i fm'uu the .I"l.ﬂsls.mnr istrar of the bench of nominated Public
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The appeal under sub section (2] and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule O (2] & 92A) of the Service Tax Rules, 1994 and
shnll be accompanied by m copy of order of Commissioner Central Excise ar Commissioner,
Central Excise (Appeals) fone of which shall be & certified copy) and copy of the order passed

by the Commasstoner authoreong the Asssstant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellnte Tribunal,
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For un appeal 1o b filed before the CESTAT, under Section A5F of the Central Exvise Act,
15944 which s also made apphcable to Servioe Tax under Section 83 of the Finance Act, 19594,
an appeal against this o ]ﬁr shall he belore the Tribunal an payment of 105 of the t|||I'.
demanded where duty or duty and penalty are in dizpute, or penaliy, whese penalty alone is m
dispute, provided the amount of pre-deposit pavable would be subject to a ceiling of Rs. 10
Crores,
Under Central Excise and Servee Tax, “Duty Demanded” shall include
[if amaunt determined under Section 11 1
il amount of erroneous Cenval Crodin taken;
I'r|1| amount pavabibe under Bule G of the Ceovat Crocdit Bules
- prenaded furtler that the  provigons of this Section shall nol apply o the stis

pppheation and appeals pending Before am appellate authority preor 1o the commencement o
the Finanoe [N, 2 t.u"l.u 2014
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to another fact :n- or from one warehouse to another dunng the course of processing of the
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In case of rebate of duty of excise on goods exported o any country or territory outside India
of on excisable material u im the manu arrurr of the poods which are exported to any
country or territory outside [ndia.
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BRIEF FACT OF THE CASE:

M/s. Guiarat Siddni Cement Lid.. Siddhigram, Of Veraval-Kodinar
Highway.Tal:Sutraada.Dist:Somnath|Gir) (hereinafter referred fo as ‘the
appellant’] has filed the oppeal on 20.03.2017 against Order-in-Original No.
AC/IND/0%/2017 dated 20.01.2017(hereafter refemed to as “the impugned
order”)passed by the Assistant Commissioner, Ceniral Excise, Junagadh
(hereinafter refered fo as ‘the adjudicating authority'}.

Subsequently, the Board Vide Order No. D5/201 7-3ervice Tox issued vide
F.No. 137/13/2017-ST dated 16.11.2017 by the Under Secretary (Service Tax),
CBEC, New Delhi_ has transferred the said Appeal Pefition to the Commissioner,
Central Tax Audit, Ahmedabad for passing Order-in-Appeal.

The facts of the case are that the appellant are engoaged in the
manufacturing of cement and cement clinkers classifiable under Chapter 25 of
the first schedule to the Central Excise Tariff Act, 1985 and are availing CENVAT
credit under Cenval Credit Rules 20004. On scrutiny of ER-1 returns for April fo
Seplember 2012t revealed that the oppellant has wrongly availed CENVAT
credit of input service on post sale fransport of manufactured goods considenng
it as input service. A show causes nofice bearing F.No, V/1 5-85/Dem/HQ/2012-13
dated 02.04.2013 for reversal of CENVAT credit/demand of duty Rs. 28,31,303/-
was decided by the adjudicating authority confirming demand recovery of
interest and imposing penalty,

Present appeal is fled against said OIO dated 20.01.2017 confesting
interaila the following:

» Facts of the case and provisions of the Finance Act has not been
appreciated in the order in original,

» Assumplion of the adjudicating authority that GTA service involved
is not comect. Supply of tangible goods service and sea freight
were used.

» Copies of the invoices evidencing payment of tax under supply of
tangible goods service were not examined,

¥ The appeliant do not sale final product at factory gate and sale
takes place only after clearance of final product from factory
gate.

» Appellant clear the final product from factory on poyment of
excise duty and fransports it fo depot/dump/godown and also to
Bombay branch/depot by sea freight from where goods are sold
on commercial invoices.

¥ In case of tranmsportation by sea freightit is not a post sale
fransportation but transter to depot from where it is sold to vanous
customer,

» The fitle, ownership and risk of damage/loss of goods remain with
the oppellant when the goods are transported to their Bombay
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depot and duty includes sea freight. Said fact is ignored by the
adjudicating authority.

Transfer and possession of the goods takes place at the premises
of the buyer. In case of export such transter/possession takes place
on board the ship.

Depct/dump/godown are used for storing duty paid goods before
sale,

Place of removal is dump/gedown/depat and premises of buyer
and in case of export it is on board the ship. Therefore any services
used upto such place of removal comes under the definition of
input service. Place of remaoval is place of sale.

Trucks taken on hire were used only for the purpose of cleararice
of final product up to ploce of removal.

Adjudicating authority has misconceived that where invoice is
prepared is the place of removal. In fact, credit taken qualifies to
be treated as input service.

Adjudicating outhority has foiled to appreciote that supply of
tangible goods service (hiing of truck) for transportation up to
place of remaoval is a valid input service,

Sales contract cleary sfipulates delivery of goods and as such
there cannot be completion of obligation of sale without delivery
and transfer of title/possession of goods.

Place or premises should be the place or premises from whera the
excisable goods ore to be sold which means that such goods are
to be fransferred by way of transfer of title and possession of
goods. Sale connot foke place unless and unfil goods are
delivered to the buyer.

Adjudicating authority has failed to appreciate that hiring of truck
for outward fronsportation were used only up to the place of
remaoval,

It is wrongly held that goods are sold af factory gote,

In case of fransportation by sea Bill of Lading has been marked as
self to self indicating that this is mare transfer of goods and after
ransportation were sold from Bombay.,

lgnorance of existence of dumps/godown by the department is
mischigvous.

Contract with fransport agency shows that it is not for provision of
GTA service but only for hiring of fruck on periodical basis. Also no
consignment note has been issued which is part of definition of
GTA Jervice.

Maotenals were taken from Veraval to Mumbai after discharging
duty at factory gaote. Duty was paid on sale price at Mumbai
which the freight cost from Verval to Mumbai. Geoods are
subsequently sold from Mumbai depol under invoices. Said
documents were not verified by the adjudicating authority.

They sighted following judgments in support of their claim:

1. Parth Poly Woven Sack Ltd 2012(25) STR 4[Guj)

2. CCE vs BEllora Times Lid. 2014(34) STR 801(Guj).
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3. Ambuja Cements Lid., Vs. Union of Indig-2009(14) STR 3{P&H).
4. lafarge Indio Lid. Vs Commissioner-2014 (307) ELT 7

(Chattisgarh].

5. Ultratech Cement Lid. vs Commissioner -2014 [307) ELT 3
(Chattisgarh).

4. Ultratech Cement Lid, vs CCE Rohtak 2015 [37) S.1L.R. Jé4 [Tn-
Delhi] efc.

»~ CA cerlificate to support that outward transportation service
rendered fo buyer is upto the place of removal and not beyond
which has not been considered,

» As per the contract transfer and possession of goods as taken
place in buyer premises.

» The QIO is bases on wrong understanding of the provision and
hence liable to be set aside.

PERSONAL HEARING:

Personal hearing was given to the appellont on 05.02.2018 wherein Shri
saurabh Dixit, advocate appeared on behalf of the appeliant and reiterated
the ground of appeal and submitted copies of PO, invoices, LR etfc. in respect of
sale,

DISCUSSION AND FINDING:

| have carelfully gone through the record of the cose, appeal
memorandum, submissions made by the appellant during personal hearing. The
lssue to be decided in present appeal is admissibility or otherwise of CENVAT
credit of service tax paid on transportation of finished goods from factory gate
to buyers premises. The contention of the appellant is tha! factory gate is not a
place of removal in their case, instead it is depot/dumps/godown and therefore
services used upto depot/dumps/godown is admissible fo them. As per the
definition of input service, the services used in or in relation to manutacture and
clearance of final product upto the ploce of removal are eligible as input
service. After amendment of definition of ‘inpul service' w.e.f. 01.04.2008 the
word 'clearance of final product from the ploce of removal' was subsiituted
with the word ‘clearance of final product yplo the place of removal' and
hence no credit of input service would be available beyond the place of
removal. Transportation services used for purpose of outward fransportation of
goods |.e. from factory to customers premises is not covered within the ambit of
definition of input services.

It is contended by the appellant that, in their case ‘ploce of removal' is not
the factory gate, instead it is the depot/dumps/godown and therefore outward
tronsportation upto depol/dumps/godown would be efigible as input service, |
find that in absence of sufficient documentary evidence related to existence of
such depot during matenal time, the plea connot be accepted. Furthermore,
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finding of the lower autharity in this regard which was made after verification of
the tacts at matenal fime also holds good.

| find that Hon'ble Supreme Court in Judgment dated 01.02.2018 of Civil
Appeal No.11261 of 2014 in caose of Commissioner of Cenfral Excise v/s M/s.
Ultratech Cement Ltd.. has held that the approach of the lower courls (i.e.
Commissioner|Appeals), High court etc.] on applicability of Board circular No.
97/8/2007-5T dated 23.08.2007 was untenable. The reasons of the same as
cbserved by Hon'ble Supreme Court are reproduced as under:

“ 9] We are afraid that the aforesaid approoch of the Courls below is clearly
untenable for the following reasons:

(10 In the first instance, it needs to be kept in mind that Board's Circulor dafed
August 23, 2007 was issued in clarification of the definition of ‘input service' as
existed on thof date i.e. it reloted to unamended definition. Relevant porfion of
the said circulor is as under:

“ ISSUE: Up to what stage 8 manufacturericonsignor can take credit on the senvice fax paid an
goods transport by road?

COMMENTS: This issue has been examined in greal detail by the CESTAT in the case of M's
Gujarat Ambuja Caments Ltd vs CCE, Ludhiana [2007 (006) STR 0249 Tr-0] In this case,
CESTAT has made the following obhservations:-

“tha post sale lransport of manufactured goods is not an inpuf for the manufacturariconsignor
The two clauses in the definion of inpul services’ ftake care fo circumscribe input credit by
sfating that service used in relation fo the clearance from [he place of removal and senvice used
for outward fransportation upto the place of removal are lo be treated as input service. The first
clause does nat mention transport service in particular. The second clause resincls fransport
service credit upto the place of removal When these two clauses are read fogether, it becomes
ciear that transport service credit cannot go beyond transpor upto the place of removal, The two
clawses, the one dealing with general provision and other dealing with & specific ifem, are nof io
be read disjunctively so as to bring about conflict fo defeat the laws' schems. The purpose af
interpredation is fo find harmony and reconciliabon among the various provisions”,

Similarly, in the case of Més Ultratech Cements Ltd vs CCE Bhavnagar 2007-TOIL-429-CESTAT-
AHM it was held that after the final products are cleared from the piace of removal, there will be
no scope of subsequant use of service fo be treated as inpul. The above obsarvations and views
expiain the scope of the relevant provisions clearly, comeclly and in accordance with the legal
provisions. In conclusion, 8 manufacturer / consignar can lake credit on the service tax pald on
outward transport of goods up fo the place of removal and not beyond that.

82 I this connection, the phrase place of removal’ needs defermination faking infa account
the facts of an individual case and the applicable provisions. The phrase pilace of removal’ has
not been defined in CENVAT Gredit Rules. In terms of sub-rule (1) of rule 2 of the said rules, if any
words or expressions are used in the CENVAT Credit Rulas, 2004 and are nol dafined therein bul
are defined in the Central Excise Act, 1844 or the Finance Act, 1994, they shall have the same
meaning for the CENVAT Credit Rules as assigned fo them in those Acts. The phrase place aof
removal' is defined under section 4 of the Central Excise Acl. 1944, |l stales that -

"place of removal” means-

(i a factory ar any other place or pramises of produchion or manufaciure of the excisable
goods |

(i) a warehouse or any other place or premizes wherein the excisable goods have been
permitted to be stored without payment of duty .

i) a depot, premises of a consignment agent or any other place or premises fram where
the excisable goods are to be sold after their clearance from the factary,

from where such goods are removed "

It is. therefore, clear that for a manufacturer Jconsignor, the efigibility to avail credit of the
service tax paid on the transportation during removal of excisable goods would  depend upon
the place of removal as per the definifion. In case of a faclory gate sake, sale from & nan-duly

paid warehouse, or from a duty pard depot {from where the excisable goods are sold, after their
clearance from the factory), the determination of the ‘place of removal’ does nol pose muich
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problem. However, there m&yhﬂﬂu&ﬁmﬁwhamﬂmmaﬂufaﬂfUrﬂerﬂﬂrmrdmmmmﬂm
sale has taken piace at the destination patnf because in terms af the sale contract /agreamant (i)
the ownarship of goods and the  property in the goods remained with the seller of the goods til
the deltvery of the goods in acceptable condition fo the purchaser af his door step; (i) the seller
hore the risk of loss of or damage to the goods during fransit fo the destination; and (i) the fraight
nwmanmmimdwmmdmnﬁ in such cases, the cradil of the service lax
paid an the transportation up to such place of saie would be admissible if i can be established by
wmﬂnmurmmmatmmammmwmmwmgms fin terms of the
definilion s under section 2 of the Cenlral Excise Act, 1944 as also in terms of the provisions
under the Sale of Goods Act, 1930) occurred at the said place.”

(11) As con be seen from the reoding of the aforesaid porfion of the circular, the
jssue was examined affer keeping in mind judgments of CESTAT in Gujarat
Ambuja Cement Lid. and M/s. Ulfratech Cement Lid. Those judgments,
obviously, dealt with unomended Rule 2{l] of Rules, 2004. The three condifions
i.e. (ajregording ownership of the goods fil the delivery of the goods af the
purchasers door sfep, (bjseller bearing the risk or loss or damage o the goods
during fransit and [clfreight charges fo be integral part of the price of the goods)
which were menfioned explaining the "ploce of removol” os defined under
Section 4 of the Act, there is no quarrel upto ihis stage. However, the imporfant
aspect of the matter is that Cenvat Credit is permissible in respect of ‘input
service' and the Circulor relates fo the unamended regime. Therefore, it cannot
be appiied after amendment in the definition of ‘input service’ which brought
about a total change. Now, the definifion of 'place of removal and the
conditions which are fo be satisfied have fo be in the confext of ‘'uplo’ the place
af removal. It is this amendment which has made the entire difference. That
aspect is not dealt with in the said Booard' s Circular, nor it could be.

(12] Secondly. if such a circular is made cpplicable even in respect of post
amendment cases, it would be violative of Rule 2l of Rules, 2004 and such o
situation cannat be countenanced.

(13] The upshot of the afcresaid discussion would be fo hold that Cenvat Credit
on goods fransport agency service availed for fransport of goods from ploce of
removal fo buyer's premises was not admissible to respondent. Accardingly, this
oppeal is alowed, judgment of the High Court is set aside and the Crdes-in-
Original dated August 22, 2011 of the Assessing officer is restored, *

In context of above cbservations made by Hon'ble Supreme Court wherein
it is finally held that CENVAT Credit on goods Transport Agency service availed
for transport of goods from place of removal to buyers premises was nof
admissible. | also find that the patterm of clearance of goods used by M/s.
Ultratech Cement Lid., i.e. clearance of cement from the parent unit on stock
iransfer basis and further sale etc., are similar in nature with the clearance of
finished goods by the present appellant. The said judgment is therefore, squarely
opplicable to the present case and therefore extension of benefit of CENVAT
credit on the services used for fransport of goods from place of removal to
buyers premises would be clearly in confradiction to above verdict of Hon'ble
Supreme Courl,

Other contention of the appeliant i.e. provisions of the Finance Act has not
been appreciated in the order in original, the appellant do not sale final
product at factory gate as the sale fakes place only after clearance of final
product from factory gate, clearing of final product from factory on payment of
excise duty and transports to depot/dump/godown, transfer and possession of
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the goods takes place at the premises of the buyer, terms under sales contrac!
elc. - do not holds ground as the issue availability or otherwise of CENVAT credit
on fransportation services used for outward tfransportation of goods has
reached fo its finality in the above referred judgment of Hon'ble Supreme Court.

In view of the above finding, | do not find frailty in the order of the lower
authority. Accordingly | passed the following arder.

ORDER
I reject the appeal and uphold the impugned order,
"
{Suresh Nandanwar)
Commissioner
Central Tax Audit

Ahmedabad,
F.No.V2/4B/BVR/2017 Date: 14.02.2018.

To,

M/s. Gujarat Sidhee Cement Lid.,,
Veraval-Kodinar Highway,
Siddhigram 342274.

Dist;Gir Somnath

Copyto:

1. The Chief Commissioner, CGST, Ahmedabad Ione.

2. The Commissioner, CGST, Bhavnagar.

3. The Assistant Commissioner, CGST, Division, Junagadh,
4. The Assistant Commissioner(system), CGST, Junagadh.
3. The Superintendent, CGST, Range-ll, Veraval,

&, Guard file,



Lo A

BRIEF FACT OF THE CASE:

Mfs. Gujaral Siddhi Cement Lid. Siddhigrom, Off Veraval-Eodinar
Highway.Tal:Sutraoda, Dist:Somnath|Gir| (hereinafter  referred 1o as  ‘the
appellant’| has filed the appeal on 20.03.2017 against Order-in-Original No.
AC/IND/09/2017 doted 20.01.2017(hereafter refered 1o as “the impugned
order’|passed by the Assistont Commissioner, Cenfral Excice. Junagodh
[hereinafter refered to os 'the adjudicating authority'),

The facts of the cose are that the appellont are engaged in the
manufacturing of cement and cement clinkers classifiable under Chapter 25 of
the first schedule to the Cenfral Excise Tariff Act, 1985 and are availing CENVAT
credit under Cenvat Credit Rules 20004. On scrufiny of ER-1 returns for Aprl to
september 2012t revealed that the appellant has wrongly availed CENVAT
credit of input service on post sale transport of manufactured aoods considernng
it as input service. A show causes nofice bearing F.No, V/15-85/Dem/HC/2012-13
doted 02.04.2013 tor reversal of CENVAT credit/demand of duty Rs. 28.31,303/-
was decided by the adjudicafing authority confirming demand recovery of
interast and impasing penalty,

Present oppeal is fled agoinst said QIO dated 20.01.2017 contesting
interaila the following:

» Facts of the case and provisions of the Finance Act has not been
appreciated in the order in original,

» Assumpfion of the adjudicating autharity that GTA service involved
is not corect. Supply of tangible goods service and sea freight
were used.

~ Copies of the invoices evidenicing payment of tax under supply of
tangible goods service were not examined,

~ The appellant do not sale final product at factory gate and sale
lakes place only after clearance of final product from factory
gate.,

- Appellant ciear the final product from factory on payment of
excise duty ond fransports it to depot/dump/godown and alsa to
Bombay branch/depot by sea freight from where geods are sold
on commercial invoices,

» In case of transporiation by sea freightit is not a post sale
ransportation but transfer to depot from where it is sold to various
customer,

= The litle. ownership and risk of damoge/less of goods remain with
ihe appellont when the goods are fransported 1o their Bombay
depot and duly inciudes sea freight. Said fact is ignored by the
adjudicating authority,

~ Transfer and possession of the goods takes place af the premises
of the buyer. In case of export such transfer/possession takes place
on board the ship.

= Depot/dump/godown are used for sioring duty paid goods befure
sale.

~ Place of removal is dump/godown/depot and premises of buyer
and in cose of export it is on board the ship, Therefore any services



used uplo such place of removal comes under the definition of
input service. Place of removal is place of sale.

Trucks taken on hire were used only for the purpose of clearonce
of final product up to ploce of remaval,

Adjudicating autharity has misconceived that where invoice is
prepared is the place of removal. In foct, credit token qualifies to
be freated as input service.

Adjudicoting authority has failed 1o appreciate that supply of
tongible goods service (hiring of truck) for transportfafion up o
place of remgval is a valid input service.

sales contract clearly stipulates delivery of goods and as such
there cannot be completion of obligation of sole without delivery
and transfer of title/possession of goods.

Ploce or premises should be the ploce or premises from where the
excisable goods are to be sold which means that such goods are
to be franstered by way of fransfer of fitle and possession of
geods. Sole cannot take place unless and unfil goods are
delivered to the buyer,

Adjudicating authority has falled to appreciate that hirng of truck
for outward transportation were used only up to the place of
removal.

It 15 wrongly held that goods are soid of factory gale.

In case of transportation by sea Bill of Lading has been morked as
self to seif indicating that this is mare transfer of goods and after
fransportation were sold from Bombay.,

lgnorance of existence of dumps/godown by the department is
mischievous.

Contract with transport agency shows that it is not for provision of
5TA service but only tor hiring of ruck on periodical basis. Also no
consignment note has been issued which is porl of definition of
GTA Jervice.

Materials were taken from Veraval to Mumbai after discharging
duly af factory gate. Duly was paid on sale price al Mumbal
which the freight cost from Verval to Mumbai. Goods are
subsequently sold from Mumboi depot under invoices. Said
documents were not verified by the adjudicaling outhority.

They sighted foliowing judgments in suppori of their claim:

1. Parth Poly Woven Sock Lid 2012(25) STR 4(Guj)

2, CCE vs Eliora Times Lid, 2014(34) STR 801(Guj).

3. Ambujo Cements Lid.. Vs. Unicn of India-2009(14) STR 3[P&H).

4. lotorge India Ud. Vs Commissioner-2014 (307) ET 7
{Chattisgarh).

3. Ultratech Cemeni Lid. vs Commissioner -2014 (307] ELT 3
(Chattisgarh).

4. Ultratech Cement Ltd. vs CCE Rohtak 2015 [37) S.T.R. 384 (Tn-
Celhi) elc.



~ CA cerlificate to support that outward transportation service
rendered fo buyer is upto the place of removal and not beyond
which hos not been considerad.

» As per the confroct tronsfer and possession of goods os faken
place in buyer premises.

» The QIO is bases on wrong understanding of the provision and
hence liable to be set aside.

PERSONAL HEARING:

Personal hearing was given to the appellant on 05.02.2018 wherein Shri
Saurabh Dixit, advocate appeared on behalf of the appellont and reiterated
the ground of appeal and submitled copies of PO, invoices, LR etc in respect of
sale.

DISCUSSION AND FINDING:

| have carefully gone through the record of the case, appeal
memorandum, submissions made by the appellant during personal hearing. The
issue o be decided in present oppeal s admissibility or otherwise of CENVAT
credit of service tax paid on fransportation of finished goods from factory gate
buyers premises. The contention of the oppeliant is that factory gate is not o
place of removal in their case, instead it is depol/dumps/godown and therefore
services used upto depot/dumps/godown is admissible to them. As per the
definifion of inpul service, the services used in or in relation to manufacture and
clearance of final product upto the place of removal are eligible as input
service. After amendment of definition of ‘input service' w.e.f. 01.04.2008 the
wiord ‘clearance of finol product from the ploce of removal' was substituted
with the word ‘clearance of final product uple the place of removal' and
hence no credit of input service would be available beyond the place of
removal. Transportotion services used for purpose of outward fransportation of
goods e, from factory to customers premises is not covered within the ambit of
definition of input services.

It1s contended by the appellant that, in their case 'place of removal’ is not
the factory gate, instead it is the depot/dumps/godown and therefore outward
tfransportation upte depot/dumps/godown would be eligible as input service. |
find that in absence of sufficient documentary evidence relaled to existence of
such depol during material fime, the plea cannot be occepted. Furthermore,
finding of the lower authority in this regard which was made after verification of
the facts ot material fime olso holds good.

| find that Hon'ble Supreme Court in Judgment dated 01,02,2018 of Civil
Appeal No.11261 of 2016 in case of Commissioner of Central Excise v/s M/s.
Uitratech Cement Lid., has held thot the approach of the lower courts [ie.
Commissioner[Appeals), High court etc.] on applicability of Board circular No.
¥7/8/2007-57 dated 23.08.2007 was untenable. The reasons of the saome as
obzerved by Hon'ble Supreme Court are reproduced as under:



“ (9} We are afraid thot the aforescid approach of the Cowds below is clearly
untenabie for the following reasons:

(18] In the first instance, it needs to be kept in mind that Board's Crcular dated
August 23. 2007 was Issued in clarfication of the definiion of ‘input service’ as
evisted on thot date ie. it reloted fo unamended definiion. Relevant porfion of
the soid circular is Q5 under:

ISSUE Up to what stage a manufacturertonsignor can take credit on the service tax paid on
goods transport by road?

COMMENTS: This issue has besn examined in great defad by the CESTAT in the case of M
Gujarat Ambujs Cements Lid vs CCE, Ludhiana [2007 (006) STR 0249 Tr-0] In this case,
CESTAT has made the fallowing observalions -

“the post sale franspart of manufacfured goods is not an input for the manufacturer/iconsignor.
The two clauses in the definition of ‘input services’ take care (0 circumscrbe inpufl credit by
stating that service used in relation fo the clearance from the place of removal and service used
for cutward transportation upto the place of remaoval are to be freated as input service. The firs!
clsuse does not mention franspovt senvice in partictlar. The second clause rasiricls transport
senvice cradif upto the place of removal When these fwo clawses are read logether, i becomes
clear thal fransport senice credit cannal go beyond fransport upla the place of removal, The two
ciauses, the ane dealing with general provision and cther dealing with & specific item, &re not lo
be read disunctively 50 as o bring about confiict to defeal the laws' scheme. The purpose of
intarpretation {5 fo find harmany and reconciiation among the vanous provisions”

Similarly, in the case of MW/s Uitratech Cements Ltd vs CCE Bhavnagar 2007-TOIL-429-CESTAT-
AHM it was held that after the final producfs are cleared from the place of removal there will be
no scope of subsegquent use of service lo be freated as inpul The above obssrvations and views
axplain the scope of the refevan! provisions clearly, correclly and in accordance with the legal
provisions. [n conclusion, 8 manufacturer / consignor can lake credil on the service lax paid on
putward fransport of goods up fo the place of removal and nol beyond thal.

82  In this connection, the phrase ‘place of removal’ needs deterrmination laking info accoun!
the facts of an individual case and the applicable provisions. The phrase place of removal’ has
ol been defined in CENVAT Credit Rules. In terms of sub-rue (1) of rule 2 of the saud rules, if any
words or expressions are used in the CENVAT Credit Rules, 2004 and are not defined therein bul
are defimed in the Central Excise Act, 1944 or the Finance Act, 1594, they shall have the same
mearing far the CENVAT Credit Rules as assigned fo them in those Acls The phrase ‘place of
removal' is defined under section 4 of the Cenlral Excise Act. 1944 I slales that -

"nlace of removal” means-

{ij a factory or any other place or premises of produciion ar manwfaciure of he excisable
Qoods

{iid a warehouse or any ather place of premises whenin the excisable goods have been
parmitfed to be sfored withou! payment of duty

{uii) a depol. premises of a congignment agen! or any other place or premises from wherg
the excisable goods are fo be sold after their clearance from the factory,

from where such goods are removed ™

It is, therefore, ciear that for 8 manufacturer /consignor, the eligibiity fo avad credit of the
senvice fax paid on the lransportation duning removal of excisable goods would  depend upan
the place of removal as per the definiion. In case of a factory gale sale. sale from a non-guly
paid warehouse, or from a duly paid depot (from where the excisabie goods are  soid affer thew
clearance from the faclory), the determination of the ‘place of removal’ does not pose moch
probiam Howeyer, there may ba siuations where the manufacturar fconsignor may claim thal the
sale has taken plsce at the deslination peint because in terms of ihe sale conlract fagreement (i)
the ownership of goods and the  property in the goods rermained with the saller of the goods H
the delivery of the goods in scceptable condition fo the purchaser af s doar steg; (1) the seller
bora the risk of loss of or damage o the goods during fransi fo the destination; and {ir} the freight
charges were an (nfegral parf of the price of goods. In such cases, the credit of the senice fax
paid on the ransportation up fo such place of sale would be admissible if it can be established by
the claimant of such credit thal fhe sale and the transfer of propedy in goods (in terms of the
definition a5 under section 2 of the Central Excise Act 1944 as also in ferms of the provisions
under fhe Sale aof Goods Act. 19300 occured af the said place.”

(11} As can be seen from the reading of the oforescid portion of the circviar, the
ssue was examined affer keeping in mingd judgments of CESTAT In Gujoraf
Ambujo Cement Lid. and M/s. Ullratech Cement Lid. Those judgments
cbviously, dealt with unamendad Rule 2[i) of Rules. 2004. The three condifions
(l.e. [alregarding ownership of the goods Kl the delivery of the goods al the



purchasers door step, (blseller bearing the risk or loss or damoge fo the goods
during transit and (clfreight chorges to be integral part of the price of the goods)
which wers mentioned explaining the “ploce of removal" as defined under
section 4 of the Act, there is no quarre! upto this stage. However, the important
aspect of the matter is thot Cenvat Credit is permissible in respect of ‘inpuf
service' and the Circulor relotes to the unamended regime. Therefore, it cannot
be oppiied ofter amendment in the definiion of ‘input service’ which trought
about o fofal change. Now, the definifion of 'ploce of removal” and the
condifions which are to be sotisfied have to be in the context of 'upfo’ the pioce
of ramoval. It s this amendment which has mode the entire difference. That
ospect s not dealt with in the sald Board' s Circulor, nor it could be.

(12} Secondly, if such o circuior s mode applicable even in respect of post
amendment coses, it would be violative of Rule 2{l] of Rules, 2004 and such o
situafion cannat be countenanced.,

(13) The upshot of the aforesaid discussion would be fo hold that Cenval Tredif
an goods fransport agency service ovailed for fransport of goods from place of
removal fo buyer's premises wos not odmissible fo respondent. Accordingly, this
appeal s alowed, judgment of the High Cowt i sel oside and the Crder-in-
Original doted August 22, 2011 of the Assessing officer i5 restored.

In context of above observations made by Hon'ble Supreme Court wherein
it Is finally held that CENVAT Credit on goods Transport Agency service availed
for fransport of goods from place of removal to buyers premises was not
admissible. | aso find that the pattern of clearance of goods used by M/s.
Uitratech Cement Ltd.. i.e, clearance of cement from the parent unit on stock
transter basis and further sale etc., are similar in noture with the clearance of
finished goods by the present appellant. The said judgment is therefore, squarely
applicable to the present case and therefore extension of benefit of CENVAT
credit on the services used for fronsport of goods from place of removal 1o
buyers premises would be clearly in contradiction to above verdict of Hon'ble
Supreme Courf.

Other contention of the appellant i.e, provisions of the Finance Act has nof
been appreciated in the order in orginal. the appellant do not sale final
product at foctory gale and el takes place only after clearance of final
product from tactory gate. cleaning of final product from factory on payment of
excise duty and transports fo depot/dump/godown, transfer and possassion of
the goods takes ploce at the premises of the buyer, terms under sales confract
efc. - do not holds ground as the issue availability or otherwise of CENVAT credit
on fransportafion services used for ouiword fransportofion of goods has
reached to its finality in the above referred judgment of Hon'ble Supreme Court.

In view of the above finding, | do notf find any frailty in the order of the
lower authority. Accordingly | passed the following order,

ORDER

| reject the appeal and uphold the impugned order, s

-

_—Ei_ Ti:- 20
{Suresh Nandanwar)
Commissioner of CGST,
Audit, Ahmedabod,



