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In pursuance to Board's Matification No, 26/2017-C.Ex.NT) dated 17.10.217 rend
with Boards Order No. 05/2017-5T dated 16.11.2017, 8hn Gopi Nath, Additional Direcior
Genernl of Audit, Ahmedabad Zonal Unit, Ahmedabad hoas been appointed as Appellate
Autharity for the purpose of passing orders in respect of appeals filed under Seciion 35 ol
Central Excise Act, 1944 and Section 83 of the Finance Act, 1994
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Arising oul of pbove mentoned OO0 ssued by Additional [Joint f Deputy ' Assisiant
Commissioner, Central Excise | Service Tax, Rajkot / Jamnagar / Gandhidham .

5] frEwa & 9iHadT &0 ATF UF 997 [ Name & Addresa of the Appellants & Respondent -

1.M/s Shantamani Enterprise, Plot No. 27, Ship Breaking Yard, Alang , Taluka
Talaja Dist : Bhavnagar.
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Any person aggrieved by this Order-an-Appeal moy file an appeal to the appropriale atthorny
in the lollowing way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 350 of CEA, 1944
{ Ifr:du:r Section 86 of the Finance &t 19949 an appenl [es too-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block Na. 2,
KoK, Puram, New Delhn o all maiters relatimg to classification and valuation,
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribupal {CESTAT) at,

27 Floor, Bhoumali Bhawan, Asarwa Ahmednbad-380016 in case of appeals other than as
mientioned i para- Ha) aboye
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Tribuna) Shall be filed 10 quadrapheate v Form S.T.5 as prescrbed under Rule 9 the
Service Tax Rules, 1994, and Shall be accompanied by 2 copy n[’rPE.Lnrﬂrr appealsd irst
fone of which shall be certified copy) and  should be aeconipanied by a fees of R, o
where the amount of service tax &interes! demanded & pennltv levied of Rs. 5 Lakhs or less,
Rs.SU00/ - where the amount of service tax & imterest demanded & penalty levied is more
than five lakhs but not excesihine Bs. Fifty Lakhs, Ra 10,0007 where the amount o service
tax & interest demanded & penalty levied s more than fiftv Lakhs rupees, in the form of
crossed bank draft o favour of the Assistang Registrar of the bench of nominated Public
Sector Bank of the place where the bench o Tn'%um] i situated, | Application made for
granl of stav shall be accompanied b a8 fee of Rs 500/ -

der suh section (1] of Section B6 of the Fiance Act, 1994, to the ﬂlaﬂr
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The appeal under sub section (2] and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 Aa prescribed under Rule 9 42) & 9127 of the Service Tax Rules, 1994 and
shall be accompanied by a capy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals| jone of which shall be a certified copy) and copy of the order passed
bv the Commissioner authorizing the Assistant Commissioner or Depury Commissioner of
Central Excise/ Service Tax o Nile the appeal before the Appellate Tribunal.
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[04% which s also made ﬂT[J'I"‘.IlH'Hbr'I." to Bervice Tax under Section B3 of the Finance Act, 1904,
an appedl against this order shall lie before the Tribunal on payment of 10% af the duty
temanded where duty or duty and penalty are i dispute, or penalty, whers penalty alone is m
dispute. provided the amount of pre-depast payvable would be sulyect to a ceiling of Bs. 10
Cranes,
Lirveler Centrmal Excise and Seoviee Tas, “Duty Demanded” shall inclsde

i1 amount determuned under Section 11 0
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A niﬂsh_:rn pilr:awn lies to the Under Secretary, o the Government of India, Revison
Application. Unet, Mimsiny of Fiance, Department of Revenue,  4th Floor, Jeevan Deep
Building, Pnr]|nEFr::1 Srreet, New Delhi- 110001, under Section 35EE of the CEA 1944 1n
respect of the following case, poverned by first proviso 1o sub-gsection (1) of Section- 358 fhid:
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In ease of any loss of goods, where the loss oocursan transit from a facory 1o g ware house or

to apother Eetory or from one warechouse to another during the course of processing of the
goots in a warehduse or i storage whether in g factory or in a warehouse
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In case of rebate of duty of excise on gonds exported 10 any couniry or territory outside India
of on excisable material used mn the manufacture of the goods which are exported to any
country or ferritory outsicde Ddia.
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In case of goods exported outside India export to Nepal or Bhutan. without payment of duty,
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Credit of any duty allowed to be utilized] towards pavment of excise duty on final products

under the provisions of this Act or the Kules made there under such order 15 Fa by the

'Egmﬁﬁa}%innrr (Apprals] on or after, the date apponied under Sec. 109 of the Fimance (No.d)
I
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The above application shall be made in duplicate in Form No. EA-8S as specified under Rule, @
of Central Excise | |J:]'-E'1'|]11_-| Rules, 2001 WI”HTI 3 Htu[lthﬁ from the daie on which the order
a sh

ught to be appeale inst s communicated & all be accompanied by two copes each
o iRe Olo and! Grder H-Appeal |t shouid also be accompanied hg a copy_af TRG Challan
evidencmg pavment of presceribed loe as prescr under Section 35-EE of CEA, 1944, under
Major Head of Account.

tmfmmmaimﬁnﬁﬁﬂaﬁuﬁﬁzﬁaﬁrm#mml

%ol Foea A UF AT BSE W IRW &6 @ A F9E 200, @ T B ae st R wees

T O AT ETE & ST 6 A &N 1000 - & s S i

The revision application shall be accompanied “w a foe of Re 200/ where the amount
involved in Rupees Une Lac or bess and Ks. 1000 where the amount invelved is more than
Rupees One Lac,
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covers vartous numbers of orders m Un.%mull fee for cach O.LO. should be pedd in the
aforesaid manner, not withstanding the fact that the one sppeal (o the Appeliam Tribunal or
the one apphcation 1o the Central Govio As the case miny be, is filled to nvoid scrptona work i
excigsing Ks, 1 lakh fee of Rs 100/ for each.
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Cne copy of application or 0.1.0. a8 the case may be, and the grder l.‘rfdil'llt' fdiudil’HT!n
Liile-

aufhority shall bear a court fee stamp of Rs, 6,50 a8 prescribed undber Hche L LErms a
the Court Fee Act, 1975, as amended
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Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise amd Service Appellate Tribunal (Procedure) Bules, 1982,
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For the elaborate, detailsd and latest EII‘CIT'iHiCII'IE relating 1o l'iImE of mppenl w the higher
appellate authonty, the appellant may reler fo the Deparimental weBsite wwh clec oy in



F.No. VZIBIEA2IBVR/2017

ORDER-IN APPEAL

Tha Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafter referred to
as ‘the appellant”) authonzed by the Pnncipal Commissioner, Central Excise & Service Tax,
Bhavnagar vide Review Order dated 10.03.2017 issued from F. No. V2-165/0IQVRRAVZ016-17
has filed an appeal against the Order-In-Original No. 67/ACISTAX/DIVI2016-17 dated 15.12 2016
{hereinafter referred 1o as the “impugned order’} passed by the Assistant Commissioner, Service
Tax Division, Bhavnagar (hereinafter referred to as the 'Adjudicating Authorty”)

2, Briefly stated the facts of the case are as undar-

i) M/s Shantamani Enterprise, Plot No.27, Ship Breaking Yard, Alang, Ta Talaja,
Dist. Bhavnagar (heremnafter referred to as “the respondent” for sake of brewity) are having Central
Excise Registration No. AAHFS4724LXMO01 and also Service Tax  Registration
No: AAHFS4724LSD001. Dunng the course of Audit, it was nobced that (a) the respondent had
raised invoices Inclusive of freight charges for sale of excisable goods and thus. collected the
Transportation Charges of Rs. 2.08,81,507/- from the consignee during the penod from 2011-12 to
2014-15 and thus, the respondent had undertaken the responsibility to pay freight to the Goods
Transport Agency (GTA) . As per Rule 2(1)|(d) (B) of the Service Tax Rules, 1984, the respondent,
being the recipient of the services, was liable to pay service tax of Rs. 6,37 558/- on the freight
charges paid by them to GTA as detailed at Table-A’ at Para-2 of the impugned order, under the
category of “GTA services” (b} the respondent had made an expenditure of Rs. 1,36 824/- during
the period from 2011-12 to 2014-15 on Foreign Tour made by their Pariner for or in relation to
“Business Promotion”, which is taxable under the category of “Business Auxiliary Service °, and
thus, not discharged their service tax liability of Rs. 15,534/ as detailed at Table-'B' at Para-2 of
the impugned order. (c) the respondent had made an expenditure of Rs 62500/ dunng the
penod from 2012-13 to 2013-14 in respect of services received under the category of “Legal
Consultancy Services™ on which service tax of Rs. 7.725/- as detalled at Table-C' at Para-2 of
the impugned order, was required to be paid under Reverse Charge Mechanism These facts
culminated into issuance of Show Cause Notice dated 20.01.2016.

(i) The Adjudicating Authority under the impugned order dropped the demand of
Service Tax of Rs. 537 558/- under the category of "GTA services and aiso the demand of
Service Tax of Rs. 15,534/- under the category of "Business Auxiliary Service ° and consagquently
demand for interest and vanous penalties on above, were also dropped However confirmed the
demand of Service Tax of Rs. 7,725/(- along with interest and penalty under the category of “Legal
Consultancy Services,

3. Being aggrieved by the impugned order, the appellant duly authorized by the Principal
Commissioner, Central Excise & Service Tax, Bhavnagar vide Review Order dated 10.03.2017
issued from F. No. VI2-165/010/RRAJ2016-17, has filed an appeal against the impugned order

wherein it is interalia contended as under- QJ /B:
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(A) For GTA services:-

1] The Adjudicating Authority has emed in holding, after relying on the invoices made
available by the respondent dunng Adjudication Proceadings, that since the transportation cost has
glready been included in the Assessable value of the goods on which Central Excise duty had been paid,
demanding the service fax on the said transportation cost once again is bad in law. This, finding of the

Adjudicating Authority appears to be not sustainable as valuation under Central Excise Act. 1994
read with Valuation Rules thereto is not relevant for charging of Service Tax under the Finance
Act, 1904,

{ii) The Service Tax on GTA service is required to be paid by the a person liable to pay
sarvice tax, as defined under Rule 2{1)|(d) (B) of the Service Tax Rules, 1984, according to which
any person who pays or is liable to pay freight either himself or through his agent for transportation
of such goods by road, is a person liable to pay the service tax under GTA. As per the invoices, the
freight has been shown separately, which clearly shows that respondent or his agent had pad the
freight charges to GTA, Thus, respondent is a person liable to pay the service tax on the said

freight charges.

{iilly The Adjudicating Authority has erred in holding, after relying on the Lorry Receipt
No. 0754 dated 15.08.2013 issued by GTA and Consignment Sale Note No. 145 dated 24 08 2013
issued by the Consignment Agent. which were made available by the respondent duning
Adjudication Proceedings, that “After scruting of the document, it is ewident that Transportation Cost has
been borne by the consignee”. This is misinterpretation of the provisions of Rule 2{1)|(d) (B) of the
Service Tax Rules, 1954, according to which any person who pays or Is liable to pay freight is
supposed to pay the service tax under GTA. From the excise invoice and the copy of LR it is
evident that the respondent /his agent has paid the freight charges. Further, from the Consignment
MNote, it is evident that the agent of the respondent has deducted the freight charges as expendilure
an sale of goods from the sale proceedings received from the buyers which meant that the Agent
had recovered freight charges from the respondent and thus, the freight charges were barme by the
respondent which had been paid to the GTA through their Agent.

(v}  The Adjudicating Authority has failed to call for and examine other financial
records/documents of the respondent such as ewdence of payment'consideration, Income Tax
Returns, Audited Balance Sheets, P&F Accounts, 26A5 Forms etc. before jumping to the
conclusion. In fact, the said freight charges were aventually borme by the respondent anly and also
paid by the respondent to the GTA.

(B} For BAS services:-

(i) The Adjudicating Authorty has erred in accepting the respondent's contention that
*Partner had visited the foreign country in the capaciy of as 'Pessenger’ as being fravelled by cther Indian
peopie to foreign country” , in @8 much as the respondent firm had paid for that foreign tour which
proved its connection with business of the respondent and hence, the service tax under RCM is to

be paid under BAS sarvices. EI a
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(1] After his observation at para-8 of the impugned order, the Adjudicating Authonty
has erred in holding that as the SCN does not mention the service tax hability on the category of
services in those vouchers instead the disputed service tax liability is on BAS received by the
respondent.  Actually, the service tax charged by the tour operator/other as mentioned in the
vouchers is entirely different then BAS for which the respondent has to pay service tax under
revesse charge mechansm,

(i)  Further, the Adjudicating Authority has erred in observing at para-6 of the
impugned order that | find that the charge of senvice tax an the above listed 2 two vouchers is not
sustainable in the absence of any other materal on records..” in as much as he had nol examinad
other documents such as Bank Account details, details of said tour etc. evidencing actual purpose
of foreign tour by the partner, before armiving at the said conclusion

4. The respondent vide letter dated 24 04 2017 filed Cross Objection on the grounds interalia
mentioned as under.-

(i) The goods were sold out through Consignment Agent and hence, the transportation
cost from the factory premises to the ptace of Consignment Agent, have been included in the
Asszessable Value in terms of the provisions of Section 4 of the Central Excise Act, 1944 read with
Central Excise Valuation (Determination of Price of Excisable Goods) Rules 2000 and then Ceniral
Excise duty on the said value has been paid by the respondent Hence demanding Service fax
once again on the same amount of the said transporation cost is bad in law

{ii) Incorporating the provisions of Rule 2(1)|(d) (B) of the Service Tax Rules, 1984 and
demanding service tax under Section 66 of the Finance Act 19584 is not correct as both Central
Excise duty and Service lax are indirect taxes and hence, the government can not levy two indirect
taxes on the same amount | &, Transponation Charges.

(iil) As the respondent has not provided any services in the present case since they had
simply transferred the excisable goods under cover of C.Ex. invoice to the place of Consignment
Agent and unless and until sale is completed at the end of independent buyers, such expenses
incurred are nothing but “in or in relation to manufacturing activities™, hence on the said value ie.
Transporation cost which s pan of Assessable Value for excise purpose and accordingly excise is
paid on it. the service tax can not be charged on it again.

{ivi Inrespect of BAS services, it s contended that the required service tax has been
charged from the pariner and the service tax so charged has been separately mentioned in the
invoice/vouchers, that merely on the basis of Airine Ticket Vouchers and Cumency Exchange
Vouchers, it can not be proved that the respondent was engaged in the receipt of BAS services;
that the partner himself has travelled to the foreign country and there are no matena! evidences

that tour carried out by the partner was in or in refation to promaotion or markefing or sale of goods
produced by the respondent

(v} The extended period can not be invoked as the appeflant was very much aware of
the marketing pattern prevailing at the Alang Shipyard as well as the FAR issued on 01.05.2014

(Y
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whereas SCN issued on 20.01.2016 after more than one and half year from the date of disclosure
of the omission, Reliance = placed on the decisions of the higher judicial forum in support of the
said contention.

5. Hearing in the case was granied on 1502 2018 wherein Shn N.K Maru, Consultant on
behalfl of the respondent appeared and reiterated the submission of the Cross Objection and also
furnished copy of Valuation Rules 2000 along with copy of QIA issued in similar case, for
consideration

6. | have carefully gone through the facts of the case on records, grounds of the Appeal
Memarandum, and Cross Objection filed and oral submissions made by the respondent at the time
of hearing The issue for decision before me is whether or not under the impugned order, the
Adjudicating Authority has comrectly dropped the demand of service tax of Rs. 6,37 558/- under the
categary of "GTA services and also the demand of Service Tax of Rs. 15,534/- under the category
of *Business Auxiliary Service * with consequent demand for interest and proposal for various
penaltes on it. The appellant has strongly contended as interalia mentioned at  para-3 above. The
respondent has also through Cross Objection, put their contenhon as interalia mentioned al para-4
above | take up the appeal for final decision

T On the ssue of Service Tax of Rs. 15,534/- under the category of "Business Auxiliary
Service’. | find that the appellant had contended as staled at para-3(B) above, | find that the
Adjudicating Authority has erred in accepting the respondent's contention thal “Pariner had visited
the foreign country in the capacity of as ‘Passenger as being travelled by other Indian people to foreign
country’ without any evidences put forth by the respondent. However, | find that the Adjudicating
Authority has observed at para-6 of the impugned order that *I find that the charge of service tax on the
above hsted 2 two vouchers is not sustainable in the absance of any other matenal on records...”. | find
force in this cbservation and | find that that merely on the basis of Airline Ticket Vouchers and
Currency Exchange Vouchers, it can not be proved that the respondent was engaged in the receipt
of BAS services. Further, merely the expenses thereto are accountad for in the books of account of
the respondent firm, do not prove absoclutely that the visit of the partner was for the business
promotion of the respondent. Further, the partner himself has travelled to the foreign country and
there are no material evidences that tour carried oul by the partner was in or in relaton 10
promation or marketing or sale of goods produced by the respondent Hence, | hold that service
tax of Rs. 15 534/- under the category of “Business Auxiliary Service’, In the present case, can not
be levied under the Finance Act 1994 | accordingly, reject the appeal of the appellant on this
issUe

8. On the issue of service tax of Rs. 6,37 558/ under the category of "GTA Services”, | find
that the respondent in Cross Objection has conlended that  since the goods were sold out
through Consignment Agent and hence, the transportation cost from the faclory premises to the
place of Consignment Agent, have been included in the Assessable value in tarms of the
provisions of Section 4 of the Central Excise Act 1944 read with Central Excise Valuation
{Determination of Prnce of Excisable Goods) Rules 2000 and then Central Excise duty on the said

%
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value has been paid by the respondent, demanding Service fax once again on the same amount
of the said lransportation cost is bad in law. | find that the Adjudicating Authonty has also held the
Eame view as mentioned at Para-5.6 of the impugned order,

8.1 However, | do not agree with the said contention of the respondent and the findings of the
Adjudicating Authority that the transportation cost has already been included in the Assessable Value of
the goods on which Central Excise duty had been paid and hence. demanding the service tax on the sad
transportation cost once again is bad in law. | find that the inclusion of value or cost of transportation in
respect of the transportation of the goods from the factory premises to the place of Consignment
Agent, in the Assessable Value is governed under the provissons of Section 4 of the Central Excise
Act 1944 read with Central Excise Valuation (Determination of Price of Excisable Goods)
Rules 2000, the relevant portion thereto is reproduced as under for ease of reference.

[RULE 5.Where any excisable goods are sold in the circumsiances specified in clause (a) of
sub-saction (1) of section 4 of the Act excapt the circumetances in which the excisable goods are
sold for dalivery at a place other than the place of removal, then the value of such excisable
goods shall be deemed to be the transaction value, excluding the cost of iransportation from the
place of remaval upto the place of delivery of such excisable goods

Explanation 1. -

Explanation 2. - For removal of doubls. it is clarfied that the cost of transpedation from the
factory fo the place of removal, where the factory is not the place of removad, shail not be
exciuded for the purposes of determining the value of the excisable goods ]

From plain reading of the above provisions, it is crystal clear that the cost of fransporiation from the
factory to the place of removal, where the factory is not the place of removal, shall not be excluded
for the purposes of determining the value of the excisable goods. There is no dispute in the case
before me that the goods have been sold through the consignment agents and sale has not taken
place at the factory gate Hence, as per the said provisions. the said cost of transportation has
been included in the assessable value on which excise duty have been paid by the respondent.
However the compliance of these provisions does not mean that the respondent has been
axcluded from payment of service tax under the Finance Acl, 1994, Bolh taxes/duty are being
levied on separate analogy wherein the excise duty is collected on the point of manufacture and
the service tax is levied on the point of provisions of taxable services and accordingly both are
governed under separate set of provisions of Acts and Rules. So. | hold that the observation of the

Adjudicating Authority that since the transporiation cost has already been included in (he Assessable value of the
goads on which Cenfral Excise duty had been paid and then demanding the senvice tax on the said fransportadion cost
ance again is bad in law, 5 not legally sustainable.

B.1.1 Further, | find that the Service tax on GTA service i§ required o be paid by the a parsan
liable to pay service tax, as defined under Rule 2{1}(d} (B) of the Service Tax Rules, 1954, the

relevant portion thereio is reproduced for ease of reference.
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Tidy  ‘person liable for paying senvice jax’, -

i

(B} in relation to service provided or agreed 1o be prowided by & goods transport agency i respect of
transportation of goods by road, whene the person liabile %0 pay fresght is —

{1 any faciory regisiered under of governed by the Factones Acl 15948 (63 of 1848)

11} any society registered under the Socelles Registration Act, 1880 (27 of 1880} of under any ofhat
kaw for the fime baing m force in any part of India.

(i pny co-operabve socely esiabiished by or under any law

{1 any dealer of excisable goods, who is registered under the Central Excise Act, 1844 (1 of 1844) or
the rules made thereunder

(v} any body corporate astablished, by o under any Law, of
W any parnarship firm whether regisiered or not under any law including association of passons;

any person who pays or is lable to pay freight either himself or through his agent for the
tranmsportation of such goods by road in & goods carmiage

Provided that when such person is locaied in a non-taxabée lefribthry, (he proveber of Such Senice
shall be Eable bo pay sefvice lax,”

From plain reading of the above provisicns, it is crystal clear that any person who pays or 15 liable
to pay freight either himself or through his agent for transportation of such goods by road, is a

person liable to pay the service tax under GTA, Thus, in view of these provisions, | hold that in the
present case, service tax on the transporation cost incurred for transporting the goods from the
factory premises to place of consignments agent. is required to be levied irrespective of the facts
whether central excise duty has been paid on that amount or not

8.1.2 MNow. issue to be decided whether the transportation charges from the factory premises to
the place of Consignment Agent have been paid by the respondent/ his Agent or by the consignee
is to be examined. | find that the Adjudicating Authonty at para-5.6 of the mpugned order has after
relying on the Consignment Sale Note No. 145 dated 24 08.2013 issued by the Consignment
Agent M/s Fatran Steel Traders in refation to Invoice No. 675 dated 16.08.2013 and also on
LR No 754 dated 16.08 2013, has held that the transportation cost of Rs. 53 376/- has bean
bome by the consignee. However, the appellant has strongly contended on this as detailed at
para-3 (in) above Hence, | refer to the said documents made available by the respondent with their
cross objection, From the LR No, 0754 dated 15.08 2013 issued by Mis New Malerkotla Moga
Roadways, it transpires that the name of the consignee has been shown as the Consignment
Agent M/s Patran Steel Traders apart from the transportation charges of Rs. 53.376/- with remark
“To Pay” However, the said transportation charge of Rs. 53 376/~ has been found to be deducted
by the Consignment Agent M/s Patran Steel Traders in the Consignment Sale Memo no. 145 dated
24,08 2013 which dearly shows that the Consignment Agent has deducted and thus recovered the
same from the sale proceedings in raspect of the consignment cleared under the Invoice
No. Ex-679 dated 16.08.2013 by the respondent. Further, the above provisions very categoncally

\
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\ 7
provides that ° person who pays or is liable to pay freight either himse!l or through his agent”. Thus, it
proves that the transporiation charge was not paid by the consignee but the same was paid and
bome by the respondent only and thus, | hold that the respondent was person liable to pay service

tax under GTA services In pursuance to the provisions of Rule 2{1)|{d) (B) of the Service Tax
Rules, 19684

8.2  Further, reliance on the decision of the Order-In-Appeais dated 12.08.2017 issued by
Commussioner (Appeals), Rajkot which has been produced by the respondent during hearing
before me, s of no help fo them as the issue invalved in that case was of availment of cenvat credit
of service tax pawd by ther consignment agent on the transportation charges from the factory
premises fo the premises of consignment Agent whereas in the present case the issue s of non
payment of service tax on the said transporation charges by the respondent.

8.3 In view of the facts and discussion herein above, | hold that in the present case the
respondent was liable to pay service tax of Rs. 6,37.558/- under the category of "GTA services,
being the person liable to pay service tax, as defined under Rule 2{1)|(d) (B) of the Service Tax
Rules, 1994 along with interest thereon

8. On the issue of imitation. | find that the respondent has in the cross objection contended
that the extended pernod can not be invoked as the appellant was very much aware of the
marketing pattern prevailing at the Alang shipyard as well as the FAR issued on 01.05.2014
whereas SCN issued on 20.01.2016 after a more than one and half vear from the date of
disclosure of the omission. | do not find force in . | find that being holder of Service Tax
Registration as well as the Central Excise Registration, the respondent was very much conversant
with the provisions and procedures with regard to the Service Tax and hence, it was open to the
respondent to approach the department for any clanfication in case of any confusion or any
problem in interpretation of issue of levy of service tax in the present case | find that no such
efforts were put by the appeflant. Further, | find that non- payment of service tax under GTA was
due to willful suppression of the matenal facts by the respondent to the department by not showing
the taxable value in the ST-3 Returns which was detected by the department when their records
were venfied dunng Audit by the depariment. Had the department not unearth the same during
conducting of audit, it would have gone unassessed. Thus, there was clear cut willful suppression
of material facts with intent to evade the service tax. |In wiew of these facts, rehance placed on the
decisions of the higher judicial forum in support of the said contention. is of no heip to the
respondent. Hence, | hold that the extended period in the present case is very much invokabile
and consequently, | hold that the respondent is also hiable to the penalty under Section 78 of the
Finance Act. 1994,

10.  Further, with regard to vanous penalties under Section 77 ibid, | find that the respondent
has failed fo take the registration for GTA services at the material time and also failed fo amend
thesr 5T-2 by adding the said GTA services and theraby violated the provisions of Section 68 of the
Finance Act. 1994 read with Rule -4 of the Service Tax Rules, 1984 and as such he had made itself
liable for penalty under the provisions of Section 77(1)(a) of the Finance Act, 1994, Further, as per

o
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Section 68 of the Finance Aci, 1994 read with Rule-6 of the Service Tax Rules, 1984, the
respondent failled to pay service tax on GTA services within such time and in such manner and
thus, theraby contravened the provisions of Section 68 of the Finance Act,1854 read with Rule-6
of the Service Tax Rules,19%4 and hence, liable to penalty under Section 77 of the Finance
Act 1994 Further, | find that as per Section 70 of the Finance Act 1984 read with Rule 7 of the
Service Tax Rules, the respondent has failed o assess himself the tax due on the said GTA
services and to furnish a return in such form and in such manner and at such frequency as
prescribed, and thus violated the said provisions of Section 70 of the Finance Act. 1994 read with
Rule 7 of the Service Tax Rules, 1984 for which | find that the respondent 15 liable 1o late fee for
delayed furnishing return.

11.  In view of the facts and discussion herein foregoing paras. the appeal filed by the appellant
{Revenue) and the cross objection by the respondent in the present case are disposad off in above
terms and accordingly | pass the following order

(i) | order 1o recover Service Tax including Education Cess and Secondary & Higher
Education Cess, totally amounting to Rs.6,37.558/- | Rs. Six Lakhs Thinty Seven
Thousand Five Hundred and Fifty Eight) under the category of “GTA Services, from
the respondent Mis Shantamani Enterprise, Plot No 27, Ship Breaking Yard. Alang,
Ta Talaja, Dist. Bhavnagar, not paid by them dunng the period from 2011-12 to
2014-15 under the provisions of Secton 73 (2) of the Finance Acl, 1994 by inveking
extended penod

{ii) | order to recover Interest at appropriate rate, from the due date of payment of
service tax to the actual payment of amount of service tax as menhioned at (i) above
under the provisions of Section 75 of the Finance Act, 1994

(i) | impose a penalty of Rs 10,000/ (Rs. Ten Thousand) upon them under
Section T7(1}a) of the Finance Act 1994 as amended from time to time, for ther
failure to obtain Service Tax Registration under the said GTA services in terms of
the provisions of Section-89 of the Finance Act, 1994 read with Rule -4 of the Service
Tax Rules 1994,

{iv) | order them for payment of late fee of Rs. 20 000/-{Twenty Thousand) per return for
theeir failure to assess the tax due on the services provided by them and for delayed
filing of Mor failure on the part of the respondent 1o file the prescribed ST-3 returns
properly in respect of the said GTA services in time during the penod invoived in the
present case, in terms of the provisions of Section 70 of the Finance Act 1994 read
with Rule -7 of the Service Tax Rules, 1554

{v) | impose penalty of Rs 637 558/~ { Rs Six Lakhs Thirty Seven Thousand Five
Hundred and Fifty Eight) under Section 78 (1) of the Finance Act 1884 on the
respondent. However, if the amount Service Tax including Cesses, totally amounting
lo Rs.6 37 558/~ as determined at (i) above alongwith interest payable, s paid by
them within 30 days of the date of receipt of this order, then as per the proviso to

ol
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Section 78 (1) ibid. the penalty shall be 25% of the Service Tax determined and
ordered at Para (i) above. The benefit of the reduced penalty shall be available only
if the amount of such reduced penalty has atso been paid within 30 days from the

receipt of this order Glm ')}
2
(Gopi Na
Commissioner (Appeals)/
Additional Director General (Audit)
BY R.P.A.D.

Tao,

1 The Assistant Commissioner, CGST Division, (Previously-Service Tax Division), Bhavnagar.

2. Mis Shantamani Enterprise. Plol No.27, Ship Breaking Yard, Alang, Ta Talaja,
Dist. Bhavnagar

Copy To:-

The Chief Commissioner, CGST, Ahmedabad Zone, Ahmedabad
The Principal Commissioner, CGST, Bhavnar

The Commiss:oner (Appeals), Rajkot.

The Assistant Commissioner, CGST, System -Ahmedabad
Guard File.

P.A. Fila.
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