
\

1']t

6 $fi-a / q'r5a $cqr I
Appeal / File No.

v2lalEA2lBvRl20

rya :niqi q I

O.l.O. No.

67 I AC I St^xl D\I /2016-17

v
3o ffqrfi /

Date
15.12.2016

g :rfig yr{sr {gql {ordt-r ln'Appeal No.):

B HV-EXC U S-000-APP- I 52-2017 -18

s+rhr or har+ /
Date of Order:

23.O2.20L4
arfr s-.} *t artro I
Date of issue:

o5.03.2018

TT

q

passed by shri Gopi Nath, Additional Director General (Audit), Ahmedabad zonal unit,
Ahmedabad.

3rfu 
"gildT 

gcql eelrorb-+'.1.g. (a-d.&.) kan6 !rr.!o.?otts t fl?r ce dg 3nfuH rrrler g.

.e/aoib-(rg.A. Baia tq.tt.rotu fi n;rswr fr,,Jt rilfi aPr, $( qafrlsm:fif+c, rrr+arErc

;tail {B-c +i E-ea .3{ftfA-4-q ?qsu ST ql{rzg, i;frq r.'+rq t,+ :rEG+a rsu8 6I qrrr 3e +'

3rdjrd d3 8r 4g sftt e sf,st fr yrtqr qrft-a ari t *lq t 3rfif, sr1ffi * sq n-F--q-c-a

fuqr rrqr t.

ln pursuance to Board's Notillcation No. 261'2017 C.Ex.(NT) dated 17 10 217 read

rlith Boarcl's order No. 05l'2o17 S'l' dated 16.1 1.'.2017, Shri Gopi Nath, Additional Director

Generirl of Auclit. Ahmedabad Zonal Unit, Ahmedabad has been appointecl as Appellate

Authorit-\ lor the prlrpose of passing orclers in rcspect of ap1:eals filed ttnder Section 35 of

Central Excise Acr, 1944 and Section 85 ofthe t'inar.rce Act, 1994.

3{ql 3{r ^S:rd/ 
O -q+a Anq+;al rqqfld/ Sdr+6 nr .rra, +-ffq Saqr{ S16/ S^{16{, {r;r+tc / Bra;rrR

i m$urfrr qanilqlfafu-d srt"g rder d q6e: '

Arising out of above mentioned OIO issur:d b! Additional/ Joint / Deplltl' i Assistant

Commissioner, Central Excise / Senice Tax, Rajkot / Jamnagar / Gandhidham :

yffi A Cft-difr 6r arFi (rd q?Tl /Name & Address of the Appellants & Respondent :-

1.M/s Shantamani Enterprise, Plot No. 27, Ship Breaking Yard, Alang , Taluka

Talaja Dist : Bhawnagar.

(A)

(i)

5s 3ntr($qrfl t Eqfud sE 6qFd ffi'fua at& d sqqra crffi I fiBrrc1 6 qaqr

iffi qrq{ ry srer tri
An\ person aggriered b\ Ihis ()rder itr App|al mar fi1. itn apPeal to the irppropriate authoritr
in lh'e follou iriE ri av.

{taT ?r.*F ,*;fi-q tacrd q16 ud tdr6{ Jrffiq ;qrqlfu6-{vr * cR 3dr6{, idq :oqr< lra
;ftG*J{ ,i.raa ff urm ":se t rrcrfu w fica nRF-zrq, 199a 8I qr{r 86 t 3tiirtd
ffi'fua il46 6I rr rffi& t ri

Appeal to Customs, Excise & Service Ta-x AppeJlale Tribunai under Sectiot.t 35R of CEA, 1944

/ Under Section 86 of the F'inance Act, 19()4 an appeal lies to:

afi-+rur rcqrra t e-EFrd €efr H|aa frqr ql.6, +;fiq 5cqr{fl eIFF (ra €-qr+r $Srfi-q
& fa'elq ff6, igc.aio a 2. ]rT{ * qrn. il$ frldt, +} 6r';{rfr qrBr' t/

The special bench of Ct-tstoms, Excrse & Sr:nice Tax ApPellate Tribunal ol West Blcck No. 2,
R.K. Puram, Nerv Delhi in all matters relating to r:lassification and valuation.

Jc-t-f,d cffrrde r(al fr sdEr rK xfrd fi :mrar e\ wfr 3rfiA $-m tIE.. *;dlq 5,qrd eta rd
n-qr6a $ffiq ;ffi-orsr (R€-O ST qfiY'q G"lfr'{ frE-6r, , Effiq'ild. ililarfr sla# 3isrdt
jlEa=lrqla iJ."re # a d# 

",ft.' 
tt r

To rhe Wesr ree,ion,rl ben, lr ol ( usronrs.Ex(iqp_8,Se_ntilifaxAppcllatgTribrrnirl (CESTAT) al.
2,,'Floor. Bhalmalr_Bhrrrr.an. Asanr.,r Ahrrrcdal,,rrl .lx{)Ol6 in iasc of aPpeals oihnr than as
rnenlroned rn para llal al)o\e

:fir{fil (3rfftr) at arqta-q,tdq aE (ii t-{r:w:ik rflr{ lra::
O/O THE COMMISSIONER (APPEALS), CENTRAL CST & EXCISF,,

<,fufio ra, d t'g E flqa / 2*i Floor, (iST llhavan,

tg 6tS furr {tg, / Race Course Ring Roatl,

{rirfi'rd / Raikot J6(t 001

Email: ccra mail.romealsra kottu

Tele Far No. 0281 - 21179521?ttl112

##*
ttunnxm

(ii)



I

,.!-

(iii)

(B)

(i)

(ii)

rtffiq anqrfr+-<ri t uaw :r{-a erda 6{i * hq A;ftq 3iqrd er6 (3rfl-f,) f{qrd-fr, 2001:
t frq-q o t 3fi"td Bqtftd fr'q .r-d +.r, pe-s +t qR cfut * d BsT anr qGq I fl.4 *"
o-q t 6q <'E; cfr t onr, ro raqr ?r".6 #r airr ,aqrs 6I qfiiT litT a4rql rrqT rslar,. wq s
arg qr rst irff, s drur tcs qr 50 iro tc(' 6 3tzrcn 50 drtl sq(r fr 3{Q'6- t d m-arr:

1,ooo/- $qi, 5,ooo/- Fqt 3t?tclT 1o,ooo l,qi.m Bqlft-a fir ?rc.g 6r qfA,fi.ilrd +.tt Frtfft_o.

lle.F 61 8I4iFI {iciftl-d rffiq Sr rror * 1l6r{Ifr {B€cR t alq t F+-S cfr

irfBa-o #{ t *o rqrr ilt tuifr-d d-6

t+ 6r rs wor d der arfu.ro €.iB-a
grrc cdrur B;+ srar
vfrfti ;qrqrfur{q

qrftr- r flriEd SIIFC 6r elrklrd,

t t erlra" 3nlsr6t lnsr ftra
(e 3n-i{) fi F(' 3nie;d-c-r t n'Fr 500/- wq 6r BqlRd ar*F fr;rr orar ilrn tl

The appeal lo the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescritred under Rulb o of Cenlral Excise (Anpeal) Rules. 2001 and shall be accompanied
hpainst one rvhich ar least should be accorhbanied bv a fee of Rs. l-000/ Rs.5O00i -

R"s.10,000/ rrhere amorrnl of rlrrtr demand/inlerest/nenallr /refirnd is upto 5'Lac.. 5 Lac'to
50 Lac and above 50 Lac resner-iirelr in rhe form cil crossi,d bank draft in favour ol Assl.
Resistrar of branch of anr nomrnared oublit: se(:1or bank ol rhe olace rvhere the bench of anr
no"minated public sector bank o[ thc place rllrere lhe benrh'of the Tribunal is situated.
Application hade tbr grant of slav shall he accompanied bv a fee of Rs. 500/-.
3rqml-q ;qrqrr$fr{ur fr sacl Jilrf,, r-d 3ifrffis-4, 1994 fir qRr 86(1 ) fi 3rdrd €-dr6{
liffi, 1994, + F-{q 9(l) t rca Fmtfi-a qq-d s.r.-s fr ER cfui fr ffr ar s+;?fr ad rF}
rrr ks artrr fi fecg Jfr.f, fr ?rS d, ffiSr cR {Trq ji rara 4t (rdfr t q-+' cfr c-afia
dA qGq 3ih- fd-e t aq t zrq a:r.qF & snr, s6r Q-{sa Sr ir.T ,qrs fi airr jlk ilrnqr
rqr {alar, Fc(r 5 dre qr 3sS 6Fr, 5 drcI sgt' qr 50 drq sqa diF 3fltlr 50 nrg scq t
irfu+-6 6 F;rer: 1,000/- 5q$, 5,000/- q$ :rrrEr 10.000/- t.qi or Fruift-a rryr e16. 6I cfr
t-ara *tr Bt1'fra r;o+ 6r srlr?fl;r, H-dfrd 3rffiq ;rrtqtftl-+roT 6r snsr + [6rs-6" {BFeR *
ars S Ed :fi e.niffi-++ q-H + d-6 roqr arft W+-d *6 gFFc (drr Bqr draT'qrffq r sEft-d
grrc 6r r4?nfr, t+ St ys ansr fr 6t-dr qrftq a.6l qifra Jfftq;qrqrfts-{ur fit qnnr Rra t I

rqera yr&r (Fe ]i-ft) fi ftq Jnif,d-q-d t sr?r 500/- $c(r sr FEriftf, st6 fr;rT 6-adr frn t/

Jhq appeqt under sub se.rion {l}of Section 86 of rhe Finance Act. 1994. lo the ADDellate
lribunSlShqll be filed in quarlruplicute irr Form S.T.5 as prescribed undei Rrrle 9{11'ot the
Servicq Ta-x Rtrles, 1994, ahd Shall lr acr-ompanied br a cbnl of the order aooealeil aeainii
(one o[ uhich shall be cerrilled copr)and should be accomrianied br a fees'of ns. i0O0/
\\ here llle amou r ol sen ice tar,( & ihterest rlemant.led & pena'lrr ler. jed ol Rs. 5 Lakhs or Iess,
Rs.50Q0/- \r'here the amounl ol service rin-r & inlerest demarided & nenalrv leviid ls more
than- Ilve lakhs but nor exceeding Rs. Fifrl Lakhs, I(s. 10,000/ ilhere the a"mount of seruice
tax & interesr delnandetl & lrnlltr ler reil is more than l"ift\ Lakhs nrpees. in ine toim of
crossed bank dralt in farour of the Assisranr Resisrrar of ihe bench 6l'nominated Public
Sector Bank o[ the plate uhcre rh.e benr.h of Tri5unal is siruared. 7 Applicarion maae toi
grant ol sla\ shall beaccompanied br a [er.o[ Rs.500/ .

Ii.a $ftIfrqa, 19e4 6r mr 86 ffr r;q-qrrli (2) a?i (2A) t Jwtd nJ Sr 4* 3rq-d, C-dr+a

liiftrrqrfr, i994, fi F-ra 912y (rd 9(2A) * a-fa Frtffta c.rd s.T. 7 ii 6r ar sirrfr r'd rs* $rq
3u'.94?r, +dq 3;q.|.( gT irerdr $q-+-d (3ltrO, +-drq s.qr( ?l..F dr{r crft-d Jneer Sr cfrsf
e-fr"d 6t (r{n t (r+: cfa cqrfo-d'd-fi arfm.t rilr fi{f,d qqr{r Fdl{fi jfl{fld wrdr 3qrzrf,d,

i'-fi-q rcqr qr6t C-drfi{. d 3rqfrq ;qrqrfu-fr{TT +) 3fl+d,d {s 6[r ar ft&r a-A drd 3aa'si Sr
cfi sfr €rer d-€Erd 6.fr ilrfr I /
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
lllcd in For ST.7 as prescribed r:nder Rule c) 12) & q{2A) ol lhe Senice Tar Rules, 199.1 and
shall be accompanied b\ a copr ol order ol Commissioner Central Excise or Commissioner,
Central Excise (Appeals) (one of s,hich sl'rall be a certilied copv) and copy of the order passed
bv the Commissioner authorizing the Assistant Commissioner or Defuty Commissi6ner of
Central Excise/ Sen,ice Tax to file"the appeal before the Appellate Tribuhal.

drqr ga, ffiq 3Eqrd er6 ('d tdr6{ }ffiq qTftl'6-{uT (S€q t cF 3lftt +, 4rtrd * +dq
Taqrd ard4'3rfufr'qq 1944 fr qRr 35\rs + irfl,td, d 6r ffiq 3{8fr'q4', 1994 6I rrRr 83 +
3rd?tfl t-dr+.{ +t gfi m{ fr 4* t, gs jfi}rr + cft Jfifrq qrfu-qur d 3iff, 6re s}rq jdr
rrm/Q-o 6{ qrrr + 10 qfaard (10o/o). J6i ffr;r a-d ilEtdr ffi t, qT qdrdT, a-q +-{il salar
ffrdrfud H, 6r errr?nf, l+-qr ilrr'. q?d fr t€ flT{r * ]rf,t'rd rrTr lfi dr} dre 3$f&d lq nftr rg
+rts 5cs fi nff+ a dr

+ffiq raqrd n"+ \'d, Q-er+r t na?ta "8j4 frq rrq eft;6" fr BEr snBd t
(i) irRr 11 s + iftdd {6fr
(ii) ffie rqr 6I ff rTg mda {rirl
(iii) ffie ra+r Fr+alddr * F-{q 6 fi $ra1a fq {-6q-

- ded T6 i+ ge tnn * crdtnf, F{cd-q (€ 2) :rfrG-qq 2014 + 3rFrs{ t Td ffi 3rffirq
cTffi fr $fisr Fdiirrr$rm ppra rfr rrd 3{ffd +i eral +€i d-nrl

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
l9-1-1 !\ hich is also made applicable to Sen,ice Tax under Seclion 83 of the l-inance Act, 1994.
an appeal against_ this order shall lie before the 'lribunal on p-ayment of 10'% ofthe dut\'
demanded ,,r'here dutv or dutv and penaltr are in dispute, or penalty, u,here penalty alone is in
dispute, provicled the amourit ol pic depbsit par abl'e woulrt'bc suLject to zi ceiling of Rs. l0
C rores,

Uncler Central Excisr-'and Sen'ice Ta-'<, "Duty Demanded" shall include :

li) arnounl delermined trndel Section I I I):
(ii, arnounl oferron(ous ('envat Cre(lil takcn.
(iiil arnount paYable under Rule 6 of the Cenvat Credit Rules

prorided lirrther that Ihe prorisirrns of this Section shr,ll not appl\ to rhe star
applicarion and appeals pending. lrelbrc an\ i]ppellate alrlhoril\ prior to the ionimencement <if

the Finance (No.2) Act. 20I 4.



(c)

(i)

(ii)

(iii)

(i")

(u)

(ui)

(D)

(E)

(F)

trR?r F{iFlt 6'I sdfrfiq 3nilfi:
Revision aooliSation to Government of India:
5s ffii #'ffinrfrqr Fzafafua nr+dt fr, #frq r.src qla $ftfr-+q. lee4 ffr qm
gSe e t q?ra "q1a6 4, lrd?ta r+r sfua xrrd E{6R. qilttTut }Tf{d $+r$. fa.a rrr*q. rrsw
h:rT4, il:ft aBd:*fld elq sffifl, srq er:i, af ftrff r t'ooor, +i kqr drnr qrftq r i
A rerision anolicatiotr lies to the Und('r Se( relan. to the Coverrlmeni of India, Revisiott
Aoolication Llhit. Mirristn rrI l-irrattc. Det)arlmena of Rcvettue, ]tlt Floor, Jeevan Deep
B'uildinp. Parliament Slri-1. N"\\ Delhi I l00o I , under St r-1iotr 35EE of tlre CF.A lo'l I in
ie-ipeai?f ihF iollouinecase. gorerned lrl frrsl proriso lo sttb sectit'n {l)ofSection 358 ibid:

qft qm S ffi ++gra t firFd e. il61 trfigra l+-S q|d 6i ffi mrc@d € srER rrd *'qr[,rFla
t dlrra qr C-fl #q mrrttri qI f$r B'$'r'o ersr{ rF t Eflt eisT{ T6 qr{4]ra t etn"r, qr ffi
+isR rro * qr srsrr"r I qra t T{srq + Ehra. Erd omiiri qr E fi srsr,16 A qra At a6{It;l
t HrEA *r/
ln case ol an\ loss o[soods, rrher| the loss otctlrs in lrallsil from a lacton lo a \,\arehousc or
io inolleiia.t,n oi Tr'om ;rne \\nrehouse to another during the course o[ processing of the
goods in a rvarehtiuse or in storagc u'hether in a facton or itra \\arehouse

errrd + drcr E fi {rs( qr ${ 6} fua rr G ora fi frGtriur fr r-cra +;i qrm q{ 3rt rF

+#q r.cle g* * & &nc) * nrd n', ;i sma t or5l faffi n"( dT 8t-{ +} ffid 6r rrfr tr

ln case ol rebatc of tlulr ol r.xcisr.t-,n goods exporlerl l-o qn-r counln or. lerriton outside India
bf on-ixiisaUte rnalerial used in the.-nranufaiture of the goods rihich are exporled lo an\
country or territon outside lndia.

qfr r.qrd Qr.*h 6r srerdra fuq BaT srrrd fi dtE{. iwd qT eizl"'- a) qm ffia B-qr ;-Er tt ,

In case oI g"oods ext'orted oulsjde lndiaexporl to \enal or Bhutarr. \\ilhout pa\n']en1 of dul\.

sfrft'{d riqrd t iiqrda ar6 *. sl4ilrd fi fi(' d sq& }-Sz gs rrEG-+a \d-5sfi frE-{
+ffnat t dd arq A d t $k tt rn?rr d 3'nwd l3rfd1 * ronr fr.d rfuB-{n (a 2).

isus 6r fi{r'i09 t rqnr a'.ia A 4g drfr's a?rqr ffidfr q{ {r +4 fr crtrd fuq rrr'tl/
Credir of anr clulr allgrted to be Lrtilizerl rorrards pa,\'mcnt o{ excise rlut-r on llnal p.roducls
iiii"i iri"*irioriiion.'"ritr,. Acr ,,i ih"-Rulis rnade there under such order is passed br the
6ljiii,i,ri'Jil.iifi'iAiipii iit rlii oi',tiii. ii-,. d}c appoi.iia'untei'sec. l0't of thc Frrrance fNo.2)
Act 1998.

Jctfld ilA(;r ff ci cFeT qqa ssqr DA 8 A, rt ff a,-flq 3?qrda ?le<F (vfist 1lffi,
2001, t ftrq s t lrdrfd frfrfa.e t, +e :@r * €lqn1 * 3 arF + ffid fr arfr^ilftq t

3ct{d }fliea t sr"r 4d rrrler s 3rfid vrier 6r a} cfi'qr €irr-d ff orfr qG('r sp fi lffio
r.qe qr6 $fufr+q, tbaa fi qr{r 35-EE i'raa G"qitra rl-ffi 61 3l(r{dl t srm t dk ql

ih;# cft xa-d a om qrftvr I
Thc ahove aoolir arion shall be made rn duplicate in l.'orm No. EA 8 as speciiicd- under Rule, a

oi-tintrat Excisc lAnpealsl Rules, 2001 within J mollrh-s llom the dale on \\'hrch the order
!b,*..tii'i.'t,i i o"rieaii"'ifieilh iil. r Lmmuni, alFri and shall be act ompanied br trto copies each
;f iB;'oYci'r;5'biiiii lft:Abd.u"t Ii stioui<l-iiio bi rrciompanierl b! e rop.' -of. TR 6 Challan
.iiiii irne #i;,e.r ;i pi"airfibcJ ice i' Pr's, r'ibed trnder Sectiorr J5-EE o['( F]A lq44 under
Major Head of Account.

qafraiur sriqa fi snr ffifua flatffua eFa ff 3rrq?fr 6I Bffi qrQr I -
#6i il*" 6a a+ 6s 5q{ qr 5s$ 6ff fl a sqa 2ool-ql errrdrd f*.-qr arq 3i1T qft €6r{
#'t* mis uct + *tat d d 5c-4 1000 -/ 6r arnra fuqr afr r

Thc rerision anDlicarion slrall lr| atr ompanir.rl -br a fee ol Rs. 20o/.. uhere.thc amount
itii:.t"i a lii eLiii-eei-t-tni L"i oi liss and Rs. tttOO/ rrhere the arnount'inroh'ed is more lhan
Rupees One Lac.

qfr rs .nrlqr fr 69 rrd flrlsl *l rprder t d rct6 {d $rfiqi 4. filq el6 +r sl-"Tdrd. 3q{i{d
# i'r+*-ar* *fui # o. + oti ru 

'st 
6r flor +& +rE t d-{a +'Rv q"furR 3rqitq

rqrfr-+l"r +t te; rrfis qr #fi-q swrt' 6f !-6 3nff{ fu-qr arar t t / t" case, if the order

corers rarious numlrers o[ ordcr- in Llriginal. lee for each O.l.O.- should..be gaid in the
iidiesaia i"ann"j, ri"i r..ittistanaing the fac'l thar lhc one appe4l lo lhe Appcllanl Tribunal or
t5" oni ionil..iloir io rhi C.ritral Gort. As lhc casr mar be,'is lilled to aroiil scriploria rrork i[
excisine Rs. 1 lakh fee ol' R-. I 00 for c.rr h.

;,0*--*r"" ,,- ,*".r, 1975, + T4-sfr I fi JGRIR ;rd .nrdrr ua rcrre 3{r}er *I
cfr q{ Fnriftd 6 50 &t 6t ;qrrndzl era fafr-c 

".qrr 
ilnr qrft('r 

,

One conv o[ aDl)]icallon or O.l.O. ai the case Inat be, and ll)e order ol the adiudicating
,uihorili shall Urar rr couTl lee slarnp ol Rs. h.50 ]rs pres.rjbed ttnder Schedule I i,r terms oI
the Court Fee Act,l975, as amended.

dlqT eris. ddq Joqra ?tE (rd d-drfr{ siffirq ;qqrftl-6{uT (6rq Eft) lM. 19s2 * dffi-a

!-d 3J;t Fdftrd fi'rfldi # qffi" 6ri dr& fui fi rik eft rqra flr+ff-d F+-qr arar Hr /
Attention is also invited to the rules co\ enng these and other related matters contained in the
Ciiitoms, Excise and Service Appellate Trrbu-nal (Procedure) Rules, 1982

:"E :rffirq e'Tffi 6t 3rfr-fr <rfud 6.4 $ sdftl-fl Eqlq6, faT{d 3il-{ t&aFa clatrr$ + frIr,
3rq-fl?ff E€tratrq- isiTrsa srvw.cbec.gov. in 4t -g sfi t I /
For the elaborale, delaile(l and lalesl prorisions rlalittg lo -liling ot appeal. to the.higher
appellate aulhorit\. llle apl)ellanl ma\ rcler to lhe ljeparlmenlal \\'cbsltc \r\\\\.( l)e('.q',\"ln

(G)



F.No. V2I8/EA2|BV N 20'17

ORDER.IN APPEAL

The Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafter referred to

as "the appellant") authorized by the Principal Commissioner, Central Excise & Service Tax,

Bhavnagar vide Revrew Order dated 10.03.2017 issued from F. No, V/2-165/O|O/RRA/2016-'17

has filed an appeal against the Order-ln-Original No. 67/AC/STAXD!V|2016-17 dated 15.12.2016

(hereinafter referred to as the "impugned order") passed by the Assistant Commissioner, Service

Tax Division, Bhavnagar (hereinafter referred to as the 'Adjudicating Authority").

2. Briefly stated the facts of the case are as under:-

(i) M/s Shantamani Enterprise, Plot No.27, Ship Breaking Yard, Alang, Ta. Talaja,

Dist. Bhavnagar (hereinafter referred to as "the respondent" for sake of brevity) are having Central

Excise Registration No. AAHFS4724LXM001 and also Service Tax Registration

No: AAHFS4724LSD001. During the course of Audit, it was noticed that (a) the respondent had

raised invoices inclusive of freight charges for sale of excisable goods and thus, collected the

Transportation Charges of Rs. 2,09,91,5071- from the consignee during the period from 2011-121o

2014-15 and thus, the respondent had undertaken the responsibility to pay freight to the Goods

Transport Agency (GTA) As per Rule 2(1)l(d) (B) of the Service Tax Rules, '1994, the respondent,

being the recrpient of the services, was liable to pay service tax of Rs. 6,37,558/- on the freight

charges paid by them to GTA as detailed at Table-A' at Paru-2 of the impugned order, under the

category of "GTA services". (b) the respondent had made an expenditure of Rs. 1,36,9241 during

the period lrom 2011-12 to 2014-15 on Foreign Tour made by their Partner for or in relation to

""Business Promotion", which is taxable under the category of "Business Auxiliary Service ", and

thus, not discharged their service tax liability of Rs. 15,5341 as detailed at Table-'B' at Para-2 ol

the impugned order. (c) the respondent had made an expenditure of Rs. 62,500/- during the

period from 2012-13 to 2013-14 in respect of services received under the category of "Legal

Consultancy Services" on which service tax of Rs. 7,725l- as detailed at Table-'C' al Para-2 ol

the impugned order, was required to be paid under Reverse Charge Mechanism. These facts

culminated into issuance of Show Cause Notice dated 20.01 .2016.

(ii) The Adjudicating Authority under the impugned order dropped the demand of

Service Tax of Rs. 6,37,558/- under the category of "GTA services and also the demand of

Service Tax of Rs. 15,5341 underthe category of "Business Auxiliary Service " and consequently

demand for interest and various penalties on above, were also dropped. However, confirmed the

demand of Service Tax of Rs. 7,7251- along with interest and penalty under the category of "Legal

Consultancy Services".

3. Being aggrieved by the impugned order, the appellant duly authorized by the Principal

Commissioner, Central Excise & Service Tax, Bhavnagar vide Review Order dated 10.03.2017

issued from F. No. V/2-165/O|O/RRA/2016-17, has filed an appeal against the impugned order

4

wherein it is interalia contended as under:-
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(A) For GTA services:-

(i) The Adjudicating Authority has erred in holding, after relying on the invoices made

available by the respondent during Adjudication Proceedings, that since the transportation cost has

already been included in the Assessable value of the goods on which Central Excise duty had been paid,

demanding the service tax on the said transportation cost once again is bad in law. This, finding of the

Adjudicating Authority appears to be not sustainable as valuation under Central Excise Act,1994

read with Valuation Rules thereto is not relevant for charging of Service Tax under the Finance

Act,1994.

(ii) The Service Tax on GTA service is required to be paid by the a person liable to pay

service tax, as defined under Rule 2(1)l(d) (B) of the Service Tax Rules, 1994, according to which

any person who pays or is liable to pay freight either himself or through his agent for transportation

of such goods by road, is a person liable to pay the service tax under GTA. As per the invoices, the

freight has been shown separately, which clearly shows that respondent or his agent had paid the

freight charges to GTA. Thus, respondent is a person liable to pay the service tax on the said

freight charges.

(iii) The Adjudicating Authority has erred in holding, after relying on the Lorry Receipt

No. 0754 dated 15.08.2013 issued by GTA and Consignment Sale Note No. 145 dated 24.08.2013

issued by the Consignment Agent, which were made available by the respondent during

Adjudication Proceedings, that "After scrutany of the document, at is evadent that Transportation Cost has

been borne by the consignee". This is misinterpretation of the provisions of Rule 2(1)l(d) (B) of the

Service Tax Rules, 1994, according to which any person who pays or is liable to pay freight is

supposed to pay the service tax under GTA. From the excise invoice and the copy of L.R., it is

evident that the respondent /his agent has paid the freight charges. Further, from the Consignment

Note, it is evident that the agent of the respondent has deducted the freight charges as expenditure

on sale of goods from the sale proceedings received from the buyers which meant that the Agent

had recovered freight charges from the respondent and thus, the freight charges were borne by the

respondent which had been paid to the GTA through their Agent.

(iv) The Adjudicating Authority has failed to call for and examine other financial

records/documents of the respondent such as evidence of paymenUconsideration, lncome Tax

Returns, Audited Balance Sheets, P&F Accounts, 26A5 Forms etc. before jumping to the

conclusion. ln fact, lhe said freight charges were eventually borne by the respondent only and also

paid by the respondent to the GTA..

(B) For BAS services:-

(i) The Adjudicating Authority has erred in accepting the respondent's contention that

"Partner had visited the foreign country in the capacity of as'Passenger' as being travelled by other lndian

people to foreign country" , in as much as the respondent firm had paid for that foreign tour which

proved its connection with business of the respondent and hence, the service tax under RCM is to

be paid under BAS services.

$\4\,
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(ii) After his observation at para-6 of the impugned order, the Adjudicating Authority

has erred in holding that as the SCN does not mention the service tax liability on the category of

services in those vouchers instead the disputed service tax liability is on BAS received by the

respondent. Actually, the service tax charged by the tour operator/other as mentioned in the

vouchers is entirely different then BAS for which the respondent has to pay service tax under

reverse charge mechanism.

(iii) Further, the Adjudicating Authority has erred in observing at para-6 of the

impugned order that "l find that the charge of service tax on the above listed 2 two vouchers is not

sustainable an the absence of any other material on records..." in as much as he had not examined

other documents such as Bank Account details, details of said tour etc. evidencing actual purpose

of foreign tour by the partner, before arriving at the said conclusion.

4. The respondent vide letter dated 24.04.2017 filed Cross Objection on the grounds interalia

mentioned as under:-

(i) The goods were sold out through Consignment Agent and hence, the transportation

cost from the factory premises to the place of Consignment Agent, have been included in the

Assessable Value in terms of the provisions of Section 4 of the Central Excise Act,1944 read with

Central Excise Valuation (Determination of Price of Excisable Goods) Rules,2000 and then Central

Excise duty on the said value has been paid by the respondent. Hence, demanding Service tax

once again on the same amount of the said transportation cost is bad in law.

(ii) lncorporating the provisions of Rule 2(1)l(d) (B) of the Service Tax Rules, '1994 and

demanding service tax under Section 68 of the Finance Act,'1994 is not correct as both Central

Excise duty and Service tax are indirect taxes and hence, the government can not levy two indirect

taxes on the same amount i.e. Transportation Charges.

(iii) As the respondent has not provided any services in the present case srnce they had

simply transferred the excisable goods under cover of C.Ex. invoice to the place of Consignment

Agent and unless and until sale is completed at the end of independent buyers, such expenses

incurred are nothing but "in or in relation to manufacturing activiiies", hence on the said value i.e.

Transportation cost which is part of Assessable Value for excise purpose and accordingly excise is

paid on it, the service tax can not be charged on it again.

(iv) ln respect of BAS services, it is contended that the requrred service tax has been

charged from the partner and the service tax so charged has been separately mentioned in the

invoice/vouchers; that merely on the basis of Airline Ticket Vouchers and Currency Exchange

Vouchers, it can not be proved that the respondent was engaged in the receipt of BAS services;

that the partner himself has travelled to the foreign country and there are no material evidences

that tour carried out by the partner was in or in relation to promotion or marketing or sale of goods

produced by the respondent.

(v) The extended period can not be invoked as the appellant was very much aware of

the marketing pattern prevailing at the Alang Shipyard as well as the FAR issued on 01.05.2014

$\$t
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whereas SCN issued on 20.01.2016 after more than one and half year from the date of disclosure

of the omission. Reliance is placed on the decisions of the higher judicial forum in support of the

said contention.

5. Hearing in the case was granted on 15.02.2018 wherein Shri N.K.Maru, Consultant on

behalf of the respondent appeared and reiterated the submission of the Cross Objection and also

furnished copy of Valuation Rules,2000 along with copy of OIA issued in similar case, for

consideration.

6. I have carefully gone through the facts of the case on records, grounds of the Appeal

Memorandum, and Cross Objection filed and oral submissions made by the respondent at the time

of hearing. The issue for decision before me is whether or not under the impugned order, the

Adjudicating Authority has correctly dropped the demand of service tax of Rs. 6,37,558/- under the

category of "GTA services and also the demand of Service Tax of Rs. 15,5341- under the category

of "Business Auxiliary Service " with consequent demand for interest and proposal for various

penalties on it. The appellant has strongly contended as interalia mentioned at para-3 above. The

respondent has also through Cross Objection, put their contention as interalia mentioned al para4

above. I take up the appeal forfinal decision.

7. On the issue of Service Tax of Rs. 15,5341- under the category of "Business Auxiliary

Service", I find that the appellant had contended as stated at para-3(B) above. I find that the

Adjudicating Authority has erred in accepting the respondent's contention that "Partner had visited

the foreign country in the capacity of as 'Passengel as being travelled by other lndian people to foreign

country" without any evidences put forth by the respondent. However, I find that the Adjudicating

Authority has observed at para-6 of the impugned order that "l find that the charge of service tax on the

above listed 2 two vouchers is not sustainable in the absence of any other material on records...". I find

force in this observation and I find that that merely on the basis of Airline Ticket Vouchers and

Currency Exchange Vouchers, it can not be proved that the respondent was engaged in the receipt

of BAS services. Further, merely the expenses thereto are accounted for in the books of account of

the respondent firm, do not prove absolutely that the visit of the partner was for the business

promotion of the respondent. Further, the partner himself has travelled to the foreign country and

there are no material evidences ihat tour canied out by the partner was in or in relation to

promotion or marketing or sale of goods produced by the respondent. Hence, I hold that service

tax of Rs. 15,5341- under the category of "Business Auxiliary Service", in the present case, can not

be levied under the Finance Act,'1994. I accordingly, reject the appeal of the appellant on this

issue.

8. On the issue of service tax of Rs. 6,37,558/- under the category of 'GTA Services", I find

that the respondent in Cross Objection has contended that since the goods were sold out

through Consignment Agent and hence, the transportation cost from the factory premises to the

place of Consignment Agent, have been included in the Assessable value in terms of the

provisions of Section 4 of the Central Excise Act,1 9zl4 read with Central Excise Valuation

(Determination of Price of Excisable Goods) Rules,2000 and then Central Excise duty on the said

7
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value has been paid by the respondent, demanding Servrce tax once again on the same amount

of the said transportation cost is bad in law. I find that the Adjudicating Authority has also held the

same view as mentioned at Para-5.6 of the impugned order.

8.1 However, I do not agree with the said contention of the respondent and the findings of the

Adjudicating Authority that the transportation cost has already been included in the Assessable Value of

the goods on which Central Excise duty had been paid and hence, demanding the service tax on the said

transportation cost once again is bad in law. I find that the inclusion of value or cost of transportation in

respect of the transportation of the goods from the factory premises to the place of Consignment

Agent, in the Assessable Value is governed under the provisions of Section 4 of the Central Excise

Act,1944 read with Central Excise Valuation (Determination of Price of Excisable Goods)

Rules,2000, the relevant portion thereto is reproduced as under for ease of reference.

8

[RULE S.Where any excisable goods are sold in the circumstances specified in clause (a) of
sub-section (1) of section 4 of the Act except the circumstances in which the excisable goods are

sold for delivery at a place other than the place of removal, then the value of such excisable

goods shall be deemed to be the transaction value, excluding the cost of transportation from the

place of removal upto the place of delivery of such excisable goods.

Explanation 1 . -

Exptanation 2. - For removal of doubts, it is clarified that the cost of transportation from the

fac1ory to the place of removal, where the factory is not the place of removal, shall not be

excluded for the purposes of determining the value of the excisable goods.l

From plain reading of the above provisions, it is crystal clear that the cost of transportation from the

factory to the place of removal, where the factory is not the place of removal, shall not be excluded

for the purposes of determining the value of the excisable goods. There is no dispute in the case

before me that the goods have been sold through the consignment agents and sale has not taken

place at the factory gate. Hence, as per the said provisions, the said cost of transportation has

been included in the assessable value on which excise duty have been paid by the respondent.

However, the compliance of these provisions does not mean that the respondent has been

excluded from payment of service tax under the Finance Act, 1994. Both taxes/duty are being

levied on separate analogy wherein the excise duty is collected on the point of manufacture and

the service tax is levied on the point of provisions of taxable services and accordingly both are

governed under separate set of provisions of Acts and Rules. So, I hold that the observation of the

Adjudicating Authority that since the transportation cost has already been included in the Ass€ssable value of the

goods on which Central Excise duty had been paid and then demanding the service tax on lhe said transporlation cost

once again is bad in law, is not legally sustainable.

8.1.1 Further, I find that the Service tax on GTA service is required to be paid by the a person

liable to pay service tax, as defined under Rule 2(1)(d) (B) of the Service Tax Rules, 1994, the

relevant portion thereto is reproduced for ease of reference.
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'(d) 'person liable for paying service tax', -

(B) in relation to service provided or agreed to be provided by a goods transport agency in respect of

transportation of goods by road, where the person liable to pay freight is,-

(l) any factory registered under or govemed by the Faclories Act, 1948 (63 of 1948);

(ll) any society registered under the Societies Registration Act, 1860 (21 of 1860) or under any other

law for the time being in force in any part of lndia;

(lll) any co-operative society established by or under any law;

(lV) any dealer of excisable goods, who is registered under the Central Excise Act, 1944 (1 of 1944) or

the rules made thereunder:

(vt)

any body corporate established, by or under any law; or

any partnership firm whether registered or not under any law including association of personsi

any person who pays or is liable to pay freight either himself or through his agent for the

transportation of such goods by road in a goods carriage :

Provided that when such person is localed in a non-taxable territory, the provider of such service

shall be liable to pay service tax.".

From plain reading of the above provisions, it is crystal clear that any person who pays or is liable

to pay freight either himself or throuoh his aqent for transportation of such goods by road, is a

person liable to pay the service tax under GTA. Thus, in view of these provisions, I hold that in the

present case, service tax on the transportation cost incurred for transporting the goods from the

factory premises to place of consrgnments agent, is required to be levied irrespective of the facts

whether central excise duty has been paid on that amount or not.

8.1.2 Now, issue to be decided whether the transportation charges from the factory premises to

the place of Consignment Agent have been paid by the respondenU his Agent or by the consignee

is to be examined. I find that the Adjudicating Authority at para-5.6 of the impugned order has after

relying on the Consignment Sale Note No. 145 dated 24.08.2013 issued by the Consignment

Agent M/s Patran Steel Traders in relation to lnvoice No. 679 dated 16.08.2013 and also on

L.R. No. 754 dated 16.08.2013, has held that the transportation cost of Rs. 53,3761 has been

borne by the consignee. However, the appellant has strongly contended on thrs as detailed at

para-3 (iii) above. Hence, I refer to the said documents made available by the respondent with their

cross objection. From the LR No. 0754 dated 15.08.2013 issued by M/s New Malerkotla Moga

Roadways, it transpires that the name of the consignee has been shown as the Consignment

Agent M/s Patran Steel Traders apart from the transportation charges of Rs. 53,3761 with remark

"To Pay". However, the said transportation charge of Rs. 53,376/- has been found to be deducted

by the Consignment Agent M/s Patran Steel Traders in the Consignment Sale Memo no.145 dated

24.08.2013 which clearly shows that the Consignment Agent has deducted and thus recovered the

same from the sale proceedings in respect of the consignment cleared under the lnvoice

No. Ex-679 dated 16.08.2013 by the respondent. Further, the above provisions very categorically

M
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\r)
provides that " person who pays or is liable to pay freight either himself or throuqh his aoent". Thus, it

proves that the transportation charge was not paid by the consignee but the same was paid and

borne by the respondent only and thus, I hold that the respondent was person liable to pay service

tax under GTA services in pursuance to the provisions of Rule 2(1)l(d) (B) of the Service Tax

Rules, 1994.

8.2 Further, reliance on the decision of the Order-ln-Appeals dated 12.09.2017 issued by

Commissioner (Appeals), Rajkot which has been produced by the respondent during hearing

before me, is of no help to them as the issue involved in that case was of availment of cenvat credit

of service tax paid by their consignment agent on the transportation charges from the factory

premises to the premises of consignment Agent whereas in the present case the issue is of non

payment of service tax on the said transportation charges by the respondent.

8.3 ln view of the facts and discussion herein above, I hold that in the present case the

respondent was liable to pay service tax of Rs. 6,37,558/- under the category of "GTA services,

being the person liable to pay service tax, as defined under Rule 2(1)l(d) (B) of the Service Tax

Rules, 1994 along with interest thereon.

9. On the issue of limitation, lfind that the respondent has in the cross objection contended

that the extended period can not be invoked as the appellant was very much aware of the

marketing pattern prevailing at the Alang shipyard as well as the FAR issued on 01.05.2014

whereas SCN issued on 20.0'1.2016 after a more than one and half year from the date of

disclosure of the omission. I do not find force in it. I find that being holder of Service Tax

Registration as well as the Central Excise Registration, the respondent was very much conversant

with the provisions and procedures with regard to the Service Tax and hence, it was open to the

respondent lo approach the department for any clarification in case of any confusion or any

problem in interpretation of issue of levy of service tax in the present case. I find that no such

efforts were put by the appellant. Further, I find that non- payment of service tax under GTA was

due to willful suppression of the material facts by the respondent to the department by not showing

the taxable value in the ST-3 Returns which was detected by the department when their records

were verified during Audit by the department. Had the department not unearth the same during

conducting of audit, it would have gone unassessed. Thus, there was clear cut willful suppression

of material facts with intent to evade the service tax. ln view of these facts, reliance placed on the

decisions of the higher judicial forum in support of the said contention, is of no help to the

respondent. Hence, I hold that the extended period in the present case is very much invokable

and consequently, I hold that the respondent is also liable to the penalty under Section 78 of the

Finance Act,'1994.

10. Further, with regard to various penalties under Section 77 ibid, lfind that the respondent

has failed to take the registration for GTA services at the material time and also failed to amend

their ST-2 by adding the said GTA services and thereby violated the provisions of Section 69 ofthe

Finance Act,1994 read with Rule -4 of the Service Tax Rules, l994 and as such he had made itself

liable for penalty under the provisions of Section 77(1)(a) of the Finance Act,1994. Further, as per

Nil'
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Section 68 of the Finance Act, 1994 read with Rule-6 of the Service Tax Rules, 1994, the

respondent failed to pay service tax on GTA services within such time and in such manner and

thus, thereby contravened the provisions of Section 68 of the Finance Act,1994 read with Rule-6

of the Service Tax Rules,1994 and hence, liable to penalty under Section 77 of the Finance

Act,'1994. Further, I find that as per Section 70 of the Finance Act, 1994 read with Rule 7 of the

Service Tax Rules, the respondent has failed to assess himself the tax due on the said GTA

services and to furnish a return in such form and in such manner and at such frequency as

prescribed, and thus violated the said provisions of Section 70 of the Finance Act, 1994 read with

Rule 7 of the Service Tax Rules,1994 for which I find that the respondent is liable to late fee for

delayed furnishing return.

11. ln view ofthe facts and discussion herein foregoing paras, the appeal filed by the appellant

(Revenue) and the cross objection by the respondent in the present case are disposed off in above

terms and accordingly I pass the following order.

(i) I order to recover Service Tax including Education Cess and Secondary & Higher

Education Cess, totally amounting to Rs.6,37,558/- ( Rs. Six Lakhs Thirty Seven

Thousand Five Hundred and Fifty Eight) under the category of 'GTA Services, from

the respondent M/s Shantamani Enterprise, Plot No.27, Ship Breaking Yard, Alang,

Ta. Talaja, Dist. Bhavnagar, not paid by them during the period from 2011-12 1o

2014-15 under the provisions of Section 73 (2) of the Finance Act, 1994 by invoking

extended period.

(ii) I order to recover lnterest at appropriate rate, from the due date of payment of

service tax to the actual payment of amount of service tax as mentioned at (i) above

under the provisions of Section 75 of the Finance Act,1994.

(iii) I impose a penalty of Rs. '10,000/- (Rs. Ten Thousand) upon them under

Section 77(1)(a) of the Finance Act,1994 as amended from time to time, for their

failure to obtain Service Tax Registration under the said GTA services in terms of

the provisions of Section-69 of the Finance Act, 1994 read with Rule -4 of the Service

Tax Rules,1994.

(iv) | order them for payment of late fee of Rs. 20,0001(Twenty Thousand) per return for

their failure to assess the tax due on the services provided by them and for delayed

filing of /for failure on the part of the respondent to file the prescribed ST-3 returns

properly in respect of the said GTA services in time during the period involved in the

present case, in terms of the provisions of Section 70 of the Finance Act,1994 read

with Rule -7 of the Service Tax Rules, 1994.

(v) I impose penalty of Rs. 6,37,558/- ( Rs. Six Lakhs Thirty Seven Thousand Five

Hundred and Fifty Eight) under Section 78 (1) of the Finance Act,1994 on the

respondent. However, if the amount Service Tax including Cesses, totally amounting

to Rs.6,37,5581 as determined at (i) above alongwith interest payable, is paid by

them within 30 days of thedateof receipt of this order, then as per the proviso to
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Section 78 (1) ibid, the penalty shall be 25o/o of the Service Tax determined and

ordered at Para (i) above. The benefit of the reduced penalty shall be available only

if the amount of such reduced penalty has also been paid within 30 days from the

receipt of this order
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Commissioner (Appeals)/

Additional Director General (Audit)

BY R.P.A.D.

To,

1. The Assistant Commissioner, CGST Division, (Previously-Service Tax Division), Bhavnagar

2. M/s Shantamani Enterprise, Plot No.27, Ship Breaking Yard, Alang, Ta. Talaja,

Dist. Bhavnagar-

Coov To:-

L The Chief Commissioner, CGST, Ahmedabad Zone, Ahmedabad

2. The Principal Commissioner, CGST, Bhavnar.

3. The Commissioner (Appeals), Rajkot.

4. The Assistant Commissioner, CGST, System -Ahmedabad

5. Guard File.

6. P.A. File.


