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:: ORDER IN APPEAL ::

Mis. Madhu Silica Pvi. Ltd., DU-IV, Plot No. 147, Vartej, Bhavnagar
(hereinafter refermed lo as "Appellant”) filed appeal against Order-In-Criginal No.
12/ Excise/Demand/2017-18 dated 28.04 2017 (hereinafter referred to as 'the
impugned order’) passed by the Assistant Commissioner, Central Excise, City
Division, Bhavnagar (hereinafter referred to as 'the lower adjudicating authority’).

2. The brief facts of the case are that scrutiny of records of Appeliant for the
period from March, 2015 to December, 2015 revealed that the Appellant had
taken Cenvat credit of Rs. 658835/ on MS Angles, MS Beams, MS
Plates/Stainless Steel place/HR Plates/ channels / S5 Patti etc. treating them as
capital goods whereas these appeared to have been used for Civil construction
or repairs and maintenance of Capital goods, which was allegedly in
contravention of provisions of Rule 2{a)(A) of the Cenvat Credit Rules, 2004
(hereinafter referred to as "the Rules”). It was also alleged that as per Rule
2(a)(A)(il) of the Rules components, spares and accessories of the goods
specified would qualify as capital goods only if the components, spares and
accessones fell under Chapler 82, 84, 85, 90 of the Central Excise Tariff. Rule
2(k})(B) of the Rules excludes goods from the definition of inputs, which are used
for — (a) construction or execution of works contract of a building or a civil
structure or a part thereof, or (b) laying of foundation or making of structures for
support of capital goods and cement, angles, channels, Centrally Twisted
Deform bar (CTD) or Thermo Mechanically Treated bar (TMT) and other items if
used for construction of factory shed, building or laying of foundation or making
of structures for support of capital goods, then it would not be eligible as inputs
for manufacture of capital goods.

!.-5)

I__:'h,‘-_.".
gl

21 Show Cause Notice No. V/15-186/Dem/HQ/2015-16 dated 08.03.2016
was issued to Appellant demanding Central Excise duty under Rule 14 of the
Rules read with Section 11A of the Central Excise Act, 1944 (hereinafter
referred fo as "the Act") and interest under Rule 14 of the Rules read with
Section 11AA of the Act and proposing penalty under Rule 15 of the Rules read
with Section 11AC of the Act on the ground that they have been wrongly availing
Cenvat credit on ineligible items as capital goods. The lower adjudicating
authority, vide the impugned order, confirmed demand of Rs. 6§ 58 835/- along
with interest and also imposed equal penalty equal of Rs. 6,58,835/ - under Rule
15(2) the Rules read with Section11AC of the Act with option of reduced penalty
of 25 % of demand involved under section 11AC(1)(b) of the Act to the appellant.

Page Mo, 38l 20
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3. Being aggrieved with the impugned order, the appellant preferred the

present appeal, infer alia, contending that the lower adjudicating authonty has
not followed the principles of natural justice, as their defense stated at Para 8
and 8 of the impugned order have not been properly discussed while delivering
findings at Para 11 to 21 of the impugned order and therefore the matter should
be remanded back to the lower adjudicating authority; that their plea on limitation
has not been addressed in the impugned order and therefore on this ground also
the matter needs to be remanded back; that as per definition provided under
Rule 2{a){A)(iii) of the Rules, the goods covered and used as components,
spares and accessones of any chapter sub-heading of Central Excise Tariff Act,
1985 any goods specified at (i) and (i) are considered within the meaning of
capital goods; that the disputed items such as M.S. Beam, M.S. Plates, Stainless
steel plates, H.R. Plates, M.5. Channels, 5.5. Patti though falling under Chapter
73 of Central Excise Tariff have been used / consumed to fabricate parts,
components of capital goods installed to cammy out manufacturing process and
to manufacture their final product. In support of their above contention the
appellant relied upon the following case laws -

(iy CCE & Service Tax Vs. India Cements Ltd. 2014 (310) ELT 636 (Mad.)

*Cenval credit - Availment of on capital goods - Structural steel fems Wi, M5
Flates, Angies, Channels and HR Sheels, used for owil construchion
achivify‘grection of varous machineries such as Electroslatic Frecipitator for raw
mill project, addiional fly ash handling sysfem, MMD crusher, efc for Dry Process
Cement Manufactunng Plant - HELD © User fest was safisfied - impugned ifems
were capial goods eligibie for credit in ferms of Ruwle 57Q of erstwhile Central
Excise Rules 1944 as if stood af refevan! time - Rule 2(a)(A)(] of Cenvat Credif

Rutes, 2004, jparas 8 8" l.gf-__h_-_‘u."-_-__.
"

(i) CCE Vs. Rajasthan Spinning and Weaving Mills 2010 (255) ELT 481 (SC)
‘CenvalModvat - Capilal goods - Steel plates and M5 channels used in
fabrication of chimney for diesel generaling se! - User test evalved in Jawahar Mills
Judgment (2001 (132) EL.T. 3 {5.C )] spplicabls lo inslan! case - No case that sles
plates and M5 channels not required for fabrication of chimney as infegral part of
digsel generating sel - Mandatory under pollution confrol laws thal al plants
emitting effiuents to be equipped with apparalus to gef rid of efffuent gases and
any equipment usad therefor fo be treated as accessory lo goods specified as
capifal goods - impugned Tribunal order holding steel plales and M 5. channel as
capifal goods and credi! thereen admissible, sustainable - Rule 570 of erstwhile
Central Excise Rulss 1844 - Rule 2(a)(A) of Cenval Credi Rules, 2004 [paras 1
12, 13 14]

Cenvat/Modvat - Capial goods - Pollutian contral equipment, sccessories therefor -
Any eguipment used for gelting rid of efuents fo be treated as BCeassory fo
specified capifal goods and credit thereon admissible - Rule 570 of erstwhile
Central Excise Rules, 1944 - Rule 2(a)(4) of Cenvat Credit Rules, 2004. [para 13]°

Page Mo 4 of 20
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(i) Associated Cement Co. Ltd. reported as 2015 (317) ELT 44 (chhat)

‘Cenval - Capital goods - Components of capital goods - H.Y. waler spray, M.V
waler spray. cut off gales. M5 angle, M5 angle (ISME). fabricated sfructure
fabricated structure of sieel for bed ash handiing system and lower happer impact
block are the components of capital goods and an assessse (s enfitled o claim
Modval credit in respeci of componenis of capital goods - Cerval cradit allowed -
Rule 570 of arshwhile Central Excise Rules 1944 - Ruie 2{s) of Cenval Credit
Rules, 2004, jpara 91"

(iv) Hindustan Petroleumn Comnpn. reported as 20135 (317) ELT 134(Tn-Bang)
‘Cenvat - Inputs - HR Shesls and Steal piates used for maintenance of shorage
tamks - Storage tanks spechically coverad under definifion of capial goods - HR
sies! sheefs and plates, eic. used for repar and mainfenance within factory.
aligible for credit - Rule 2{k) of Cenval Credif Rules, 2004 [para 4]”

3.1 The appellant contended that the lower adjudicating authority at Para 16
of the impugned order has accepted that the disputed item were used in the
capital goods but heid that these disputed items do not fall within the definition of
capital goods as these tems do not fall under Chapter 83, 84, 85, 80, 6801 and
6802 of the Central Excise Tanff is not correct inasmuch as the disputed items
were used as components, spares and accessories of the capital goods and
hence the Cenvat credit is admissible to them; that the decisions of Mis.
Dhampur Sugar Mills Ltd. reported as 2012(280) ELT 70 (Tri-Delhi) and M/s.
DSCL Sugar reported as 2012 (280) ELT B89 (Tri-Del) are not applicable as
subsequently Hon'ble Supreme Courl has settled the issue; that instructions
issued by CBEC wide F. No. 267/11/2010-CX dated 08.07.2010 on the basis of
the judgment of M/s. Vandana Global Ltd, reported as 2010{235) ELT 440 (Tri-
LB) is not applicable in the present case.

3.2 The appellant has also submitted that the findings of the lower adjudicating
authority regarding non — availability of Certificate of the Chartered Engineer is
not correct as this Certificate dated 16.03.2015 was already submitted to the
lower adjudicating authority at the time of personal hearing.

4. The Assistant Commissioner, Central Excise and CGST Division,
Bhavnagar submitted report vide F.Mo. IV/11-08/Misc. Corres Recovery/2017-
18/1187 dated 18.12.2017 wherein he, inter alia, submitted report wherein he
stated that the disputed goods have been used in different plants of the factory
viz. packing plant, boiler, coal crusher, melter etc.; that one-to-one correlation of
the disputed goods and its actual usage at particular plant could not be
ascertained; that the disputed goods have been mostly used in structural
construction for supporting capital goods / machinery; that structures such as
stairs, platforms, barmers with the help of channels, beams, plates etc that

Page Wo 5 of 20
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=
cables are placed on the structural construction carried out with the help of TMT

bars/angles/channels etc.; that the disputed goods like. SS Patti, 55 HR Plates,
Sheet, beam used under the duct; ISMC used in Cerawool, Plates used in Coal
fire hot air generator; 55 Patti, Coil, S5 Flat used in hot air duct were not visible;
that racks, conventional pellet packing, spares were used in racking system
spray dryer for storage of finished goods: that MS angles, S5 Round were used
in maintenance of storage of all plant spares; that some pipes were used to
transport waste water to effluent treatment plant, wherein water is punfied and
then discharged outside the factory premises.

41 Personal heanng in the matter was attended by Shri R. R. Dave,
Consultant wherein he, inter alia, reiterated the grounds of appeal and
submitted detailed Wniten submission pointing out the capital goods heading
number and use of each specific partsftanks in the manufacturing process; that
flow chart of manufacturing process and Write-up showing stage wise
machinernes used/required and inputs used in the manufacture of said part in
the factory, that certificate of Chartered Engineer dated 16.03.2015 has not been
considered by the lower adjudicating authority in the impugned order; that all
inputs have been necessarily used to manufacture machineries classfied as
capital goods at the factory premises; that the appeal may allowed on the basis
of the above facts

42 The appellant submitted temfinput wise explanation along with
photographs as under -

~ " Photo No. 01 -
The photograph of Machinery taken, which covered under Sr No. 21 1o 23 of
Annexure o the Show Cause Notice No. AR-IFSCNMadhu-Silica-Audit
Para/i2015-2016 Dated 21 11.2016. In this photograph one can see that it is a
photo of High Total Dissoived Salt Tank (HDST) this item covered under the
definition of capital goods provided under Rules 2{a)(A){vii) of the Cenvat Credit
Rules, 2002. and fall under 7308 / 7310 of the Cenfral Excise Taritf Act, 1985,
this High Total Dissolved Salt Tank (HDST) made out of material such as M.S
Plate. 5.5. Coil and Channels (Sr No. 21 to 23 of Annexure to Show Cause
Motice - Photo Mo 1) and used for the purpose of matenal consumed in
manufacture of dutiable excisable goods

= Photo No. 02 -
This is the photo of Machinery namely, Screw Conveyer Centrifuges which made
out from 5.5 Plate, HR. Plate and HR. Coll (Sr. No, 43 fo 45 of Annexure 1o
Show Cause Mohce- Photlo No.2), this machinery is fall under Chapter Sub-
Heading No. BA211980which required for conveying the Siica Powder (Final
Product) for further manufactunng process or packing of Final Product which
remaved by the Appallant on payment of Excise Duty

Page No & af 20
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Photo No. 03 -

This is the photo of Platform made for unipading of 5.5 Glass (Input of
Precipitated Silicaj made out of M.S. Ptate and M.S. Channel (Sr. No. 27 to 30 of
the Annexure lo Show Cause Notice-Phoio No. 3] This Platform cabled Melter
section silicate unlgading of 55 Glass, this platform is required for to prevent
the wastage of 5.5 Glass while unloading from the hydraulic truck, which further
taken for melting purpose from this platform, commonly known as Melter Section
Silicate unioading Section. this piatform fall under 8431 36 / 8428 of the Central
Excise Tariff Act, 1885

Photo No. 04 -

In Photo Mo. 4 -this is the photo of Gate Valve which is part of machinery of
Jumbo Bag Packing, made out of 55 Round 55 Sheet and M5 Plate (Sr
Mo, 17 to 20 of Annexure to Show Cause Notice-Photo - 4] These parts all under
Chapter Sub-Heading No 84228080 of Central Excise Tanff Act 1985 The
Jumbo Bag = placed below the Valve and Final Product s packed through
Packing Machine as required

Ehoto No. 05 -

This is the photo of Bag Filter Resting Structure which required for ! utifized for or
function as separator (e separation of As and Solid (Powder) contained in
Finished products | e Precipitated Silica without this process the product cannat
be fit for market This Resting Struciure made out of M S. Angle. M.S. Channel
M.5. Plate and 5.5. Round (Sr No. 14 to 16 of Annexure to Show Cause Notice-
Phota - 5) This Resting Structure fall under Chapter Sub- Heading No.
84213890 of the Centra! Excise Tariff Act, 1985

Y

Photo No, 06 -

This s the Photo of OLD MELTER Y PIECE made out of M.S. Angle. M 5. Plate
and HR. Coils (Sr No. 33 to 42 of Annexure to Show Cause Notice-Photo- 6).
Which is used for conveyer of Silicate Glass and dropped the Silicate Glass in
Melter for melting the same. This is in Y Shape for the reason this Y shape
dropped the 55 Glass in two Melting Tank OLD MELETER ¥ PIECE fall under
Chapter Sub- Heading No B431 39/ 8428 of the Central Excise Tanff Act. 1885,

All machineries have been fabricated within our Factory Premises and Instalied /
Erected / Commissioned withoul carrying out any Civil Construction Work as
well as no activity of Construction of Structural Foundation is required. Moreover,
in case of any requirement of updated Technology all the above Machines may
be dismantle easily with nominal % of waste and 4 may be assemble at other
Place of Factory Premises. It i further fo clarify that the Materiais Covered under
Sr. No. 01 1913 and Sr No. 46 1o 48 of Annexure to Show Cause Notice, have
been also used in above machineries as parts / components or the utilization of
respactive Matenal is described i Last column of Annexure where no Civil
Construction Work is camied out ! required

Paga Mo. 7 af 20
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All the above machinery is operated for the purpose of Manufacture of dutiabie

Excisable Goods which were either Exported ar removed on payment of Duty in
OTA -

43 The appellant also submitted Write-up during personal hearing whergin
stage-wise process and utilisation of wvarious machinenes which were
fabricatedirepaired by using the disputed items, is show. The process submitted
by the appellant is reproduced as under -

“ Stage 1

The sodium silicate glass from the truck unloaded in the melter section
silicate Unloading platform through Truck Tripler operated with the help
of Jack. The whole truck gets tilted on the Platform and unloads the SS
glass within short period of time. This will save the manpower to unioad
the material and time also.

Then the sodium silicate Glass s being feed in the melter hopper|
Melter Hopper — Annx. Sr. No. 40,45 4653 to 57 — MS Channel MS
plate — MS Beam - ISMB - Photo No. 5) through bucket elevator, The
Melter hopper is situated above the melter having load cell to feed the
fixed guantity of 55 glass in to melter. At the melter Hopper outlet we
have connected Y chute — Called Y piece - to feed the SS Glass in two
melters from one hopper.

The function of melter is to dissolve the glass in water under the
pressure of 4 KG at temp. of 150 degree. In the meter the S5 glass is
being feed from the feed hopper after opening the top lid of melter
There is a platform 9 Cheguered Plate Melter Top — Annex. Srno. 12 -
M5 Plate = Photo No. 4) on the melter where the operator is feeding
the glass. Then the water is being feed in the melter and steam is given
lo raise the temp. up to 150 degree with pressure of 4 kg/cm2. The
steam is supplied from the boiller. We have installed ESP ( ESP -
Electro static precipitator — ESP structure — Annx. Sr. No. 3- MS Beam
- Photo No. 2) in the boiler to collect the ash particles from the flue gas
and allow the flue gas to pass through chimney as per GPCB
requirement. The Water is being circulated in the melter through pump
and after 2.5 hrs the complete glass is being dissolved in the water. By
this way the solid sodium silicate is get melt in the water and become
liquid silicate.

This liquid silicate is transferred to the unloading tank where we check
ﬂ'II-'E quality and then transfer it to settling tank. In settling tank the liquid
siicate is being kept for 24 hrs to settle all the impunties in liquid
silicate.

The settled liquid silicate is being transferred to process tank. We use
this settled liquid silicate during the process in reactor

Stage 2

In stage 2 we are doing reaction between liquid silicate & Sulphuric
Acid and water in reactor. We provide steam to maintain the required
temp. in reactor. With the controlled flow of liquid silicate, Acid and
water at a required temp. the precipitation start inside the reactor. We
have a reaction batch time cycle from 1 hr to 3 hrs as per the grade &
quality to be produced. Once the reaction completed the slurry is being
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transferred to Slurry holding tank. The reaction process is fully
automatic for all the batches and controlled by DCS hence there is no
error in the reaction occur.

Stage 3

The slurry produced in the reactor is being feed in to filler press
through pump for separation of liquid to solid. During filter feeling the
High TDS water is coming out from the filter press. In this High TSD
water there are chances of silica going = when any cloth got damaged.
So we are collecting the High TDC water in to HTDS tank and pass this
water again through filter press so that silica could not goes in waste

In the filter press - from the slurry the water gets removed and cake of
silica formed The cake is being transferred through belt conveyor fo
Scrapper hopper which give control feed of cake to the dryer via
paddle mixer. The silica cake is having B0% moisture.

Stage 4

There are two types of dryers - 1, Flash dryer and 2. Spray dryer

In flash dryer the silica cake is being feed to the cage mill where the
cake gets disintegrate. We inject hot air in the cage mill. The hot air is
generated from the hot air generator and conveyed from hot air
generator to the cage mill through hot air duct.

The cake come in contact with hot air and water gets evaporated from
the cake hence Cake is converted in o powder. The stream of powder
and air pass through the bag filter for the separation of air & solid
{powder). The bag filter is fixed on the resting structure

The finished powder from the bag filier is being passed through the
vibro shifter to remove any foreign material from the finished product.
The powder i1s being conveyed to the finished product silo with the help
of pneumatic conveying system for packing.

In Spray Dryer the silica cake sends to the slurry preparation tank
(Liquefication tank) where it gets mixed with the small proportion of
acid and the cake is converled in to slurry. The slurry is being
transferred to slurry holding tank.

The slurry is feed in to spray dryer through screw feed pump. In spry
dryer — Pearl Spray dryer - the slurry is passing through atomiser
wheel. The pearl dryer platform | Pearl Dryer Platform — Annex. Sr. No.
4 - Photo No. 1) is being fabricated to operate the pearl dryer attached
to the machine. The hot air is being injected in to the dryer chamber
where the water gets evaporated from slurry and powder separated.
The fine particles of powder are being collected in bag filter and the
heavy particles are collected at chamber. Both the silica powder is
conveyed through the screw conveyor to vibro screen for removal of
foreign material from the finished product.

The powder is being conveyed to the finished product silo with the help
of pneumatic conveying system for packing.

Stage 5

The finished powder is then conveyed to the Pre hopper with the heip
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of rotary valve & screw conveyor, The pre hopper is a feed hopper for
automatic packing machine. There is shide gate valve below pre hopper
which control the flow of powder for packing.

The automatic packing machine ate of two types one is for small bags
and another is for jumbo bag packing

After packing the material is being stacked in the racks of the racking
system arranged in finished ware house

In spray dryer plant we have roller compactor machines which produce
the granules from the powder, To operate the machine we have
fabricated the platform attached to the compactor machine. It is
required for ease in operation and maintenance

All the machineries is being cperated with electric power and the power
is taken through Cables laid ( Cable Rerouting — for electrical cable -
TMT Bar = Annex. Sr no. 9 & 15 to 18- photo no. 3.) in a cable tray
from the power supply source to the end use.”

44 No one appeared from Departiment despite personal hearing notice sent

to the Commissionerate.

Findings :-
5. | have carefully gone through the facts of the case, the impugned order,

the grounds of appeal, wntten and oral submissions made by the appellant. | find
that the Appellant has filed this Appeals delaying it by 1 (one) day along with
Application for condonation of delay on the ground that the delay has occurred
in delivery of appeal papers from consultant by the courier. | condone delay of 1
day in filing appeal under Section 35 of the Act and proceed to decide the appeal
on merits.

=

51 The issues to be decided in the instant appeal are - B
(i) Whether the impugned order confirming demand of Rs. 658 B35/
under Rule 14(1)(i) of the Rules read with Section 11A(1) of the Act is
correct or not;

(it} Whether interest is payable under Rule 14 of the Rules. read with
Section 11AA of the Act;

(i) Whether penaity equal to demand is imposable under Rule 15(2) of
the Rules read with Section 11AC({1)(a) of the Act or not.

B. The lower adjudicating authority has confirmed demand on the ground that
Cenvat credit is not available on items like M.S Angles, M.S. Beam, M.S.
Plates, 5.5. Plates, HR Plates etc, as per Rule 2(a){A)(iil) and Rule 2(k) of the
Rules recording his findings in Para 15 and 16 as under -

15 From the definition of the “Capital Goods”, it is seen that
the matenal viz. MS Angles/MS Beam/ MS Plates / Stainless Steel
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Plates, HR Plates / M5 Channels / Sub-section Patti and other items
against which the Cenvatl credit availed by the Noticee cannot be
considered as Capital Goods' as these goods are neither the
parts/components nor the accessones of goods of Chapter 82, 54, 85
or 90 or pollulion equipments. These are only struciural / construction

materals which are used for maintenance and repair of their plant
and machinery. hence the same cannot be covered by the definition

of Capital goods as defined under Rule 2(al{A) of the Cenvat Credit
Rules, 2004. Further, since these materials are used by Noticee for

the purpose of repainng and maintenance of Capital Goods, hence
the same also cannol be considered as input’ as defined under Rule
2{k) of the Cenvat Credit Rules, 2004,

16. There is no doubt that these items are essentially used in the
capifal goods for posioning, fixing efc, Bul they are used with capiial

goods and accordingly, they cannot be lreated as inputs for
manufactured items. Further, Rule 2 of Cenval Credit Rules, 2004

defines the capital goods exhausiively and the said goods on which
fhe Noticee had avafled the Cenval credit do not fall within the
definition of the capital goods as they are neither goods falling under
Chapters 82, B4, 85, 80 and Heading No. 6802 and sub-heading No.
6801 of the first schedule to the Central Excise Tanff Act, 1985 nor
components, spares and accessories of such capital goods. In short
the said goods cannof be classified under any of the categories of
capital goods as defined in the Cenval Credif Rules, 2004."

6.1 |find that the lower adjudicating authority has disallowed Cenvat credit on
the disputed items even when the same have been used for repairs and
maintenance of the capital goods. The appellant, during the personal hearing
has provided item-wise explanation along with photographs to explain that the
disputed inputs have been used in fabncation of the parts of plant and
machinery. It is evident from the findings at Para 15 and 16 above, the lower
adjudicating authority has accepted the fact of usage of the disputed items in
repairs and maintenance of capital goods but denied Cenvat credit on the
ground that credit is not admissible even if these structural items are used for
repairs and maintenance of capital goods which is not correct and is against

settled legal position by way of the following decisions - £

(i) CCE Vs. Jindal Stainless reported as  2016(343) ELT 527 (Tri-Bang)

6. | have considered the submissions made by borh the sides. In the case
of the Andhra Sugars Lid. this Tribunal had taken a view that credit of
Central Excise Duty would be availahle in respect of MS Bars Plates, ete.,
used in workshop meant for repairs and maintenance of machinery which
are wsed for mamifacture of finad produces, The Tritunal hod alse relied
upan the decision of the Hon'ble High Court in the case of Hindustan Zine
Led. (20007 ¢214p ELT. 310 (Rayi )] ro take a view that MS Plares, Sheets,
ete., wved in the workshop for repair are eligible for Cenvat credii. This
Tribunal also relied upon Paragraph 5 of the decision in the case af
Panipat Co-operative Sugar Mills Lid relied upon by the learned counsel
fo come to the conclusion that credit is admissible. Paragraph 3 is
reproduced for better appreciation;

Fage Mo 11 of 20
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"5 1 have considered the submissions from hoth the sides and perused
the records. The appellant in course of proceedings before the Deputy
Commissioner ay well as Commissioner (Appeals) pleaded thar during the
aperaiion af sugar mill certain paris and components of the machinery get
worn out and fo replace the same, the new components fave to be
Sfabricated by using the steel items. On going through the impugned order-
in-appeal, 1 find that the Commissioner (Appeals) has not disputed the
wsage of the M8 Angles. Channels, Plates, HR. Sheet, erc. The
Commissioner (Appeals) has, however, simply relied upon the judgment of
Larger Bench of the Tribunal in the case of Vandana Global Lid v CCE,
Raipur reporfed in 2000 (233) ELT. 440 {Tri-LB) and has upheid the

Deputy Commissioner s order. fn miy view when the foct + fgriy
£l ve_heen wved for repair and maintenance of the plant and

machinery, that is, for fobrication of the paris of machinery witich had got
worn oul and have (o be replaced, ix not dispuied, in view of the judgments
of three High Cowris Hon Mf Chhartisgarh  High Couri, Hon ble
Rajasthan High Cou an hle Kar Fligh Court, as menti

ghpve, the {nputs used for repair and maimenance of machinery woul

eligible for Cenvatl credir. Though tn a recemt fudgment in case of Sree
Rayvalaseema Hi-Strength Hypo Ltd v CC & CE, Tirupati (supra)
Hon 'Ble AP, High Court has taken a differemt view holding that welding
elecirodes used for repair and maintenance are not eligible for Cenvar
credit as the activity of repair and maintemance {5 distinet  from
mamifacture, in my view when three High Courts as mentioned above have
held that the items wsed for repair and maintenance of plamr and
machimery are eligible for Cenvar credic it is thix view which has 1o be

adopted. Morcover, for permitting Cenvat credit what is relevant is as to

uhﬂhﬂr the use of the item I[g\ XU urﬂ:- manufacture and wheiher

maintenance is an activity which is esseniial for -rmnﬂr.i:r manifacturing
Fel iy withow regular repair and maintenance, manufocturing

activity &5 not commercially feavible, the impuis wsed for repair and
maintenance of the plamt would be eligible for Cenvat credit. § therefore,
hold _that the impugned order disalfowing the Cenvar credit s por

sustainable. The same is set aside. The appeal is allowed.”

[Emphasis supplied)

I

ﬂ‘a‘l. : ':J:‘H

CCE Vs. Hira Power & Steels reported as 2015 (330) ELT 385 (Tri-Del)

"3 Learmed AR submis that these items are not capital goods and are
structural ftems, thergfove, respondents are mor entitled to take Cenvar
credit on these items as per the decision of Vandana Global Lrd J20110

(2330 ELT 440 (Tri-LBi]. He further submits that as per the Rule 5 of

Central Fxcise (Appeals) Rules. 2000, the learned Commissioner
(Appeals) cannal consider the additional evidence produced before him
Therefore, impugned ovder Is required to be set aide.

3. Heard the parties amd considered the submissions.

6. In this case Cenvat credit is sought fo he denied on the irems
mentioned hereinabove in Para | on the premise thar these irems were
wsed s structural items. the usage of which items has been explained by
the respondents in reply to the show cause notice and same has been
recorded by the adiudicating  authority  but _same _has _not_been
controverted by the pdindicating authority with cogent evidence il

denied the Cenvat credit on the ground spondeni hay not provi
:ir.u-u g an design but nowhere from the said order it is coming out

icating authorine has asked fo show these de nis from the
mgﬂm, during the course of hearing. Therefore, evidence provided
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by the  respomdent  before  learned  Commissioner  (Appeals)  for
consideration are admissible ax per Rufe 3040 of ihe Ceniral Excise
(Appeals) Rules, .’fJEU in_thexe circimstances, learned Commissioner

{5 (EIEhA] af all frems amd thereafier arrived ai
{fi_; gdecision (hal :Fir:'-r ifems have brm r:sed in_mgnufacturing oF repair
amd maintenance of capital % r i ol fimd any infirmity

in the impugned order, Same is upheld Appeal filed by the Revenue is

dismissed ™

[ Emphasis supplhed]

6.2 In light of the above decisions, | find that denial of Cenvat credit on the
ground that the disputed items have been used for repairs and maintenance of
the capital goods is not proper, inasmuch as repairs and maintenance of capital
goods, as well as fabrication of the parts and components of the capital goods in
the factory premises itself is required to be treated as an integral part to keep
capital goods in working condition to manufacture their final products & Cenvat

credit on such items cannot be denied.

T. The appellant has also submitted that the lower adjudicating authority has

not taken cognizance of Chartered Engineer's Certificate dated 16.03.2015.

which is reproduced as under -
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7.1 The appellant has submitted item wise usage of the disputed items along

with photographs of the machinenes where used as parts and components and
technical write-up detailing use of said machinery in the manufacture of the
excisable final products. After going through the impugned order, | find that the
lower adjudicating authority has recorded the findings in a very generalized and
casual manner without going in to the facts in detail and without examining item-
wise usage of the disputed items. | also find that the lower adjudicating authority
has not examined / considered Cerificate dated 16.03.2015 of Chartered
Engineer, submitted by the appellant. | find that the Chartered Engineer
recorded findings after personally inspecting and visiting the factory that all 135
itemns of the unit have been used for fabrication of machinery carried out in the
plant. |, therefore, find that the lower adjudicating authority was duty bound to
consider such evidence and to give his findings with proper reasoning based on
facts. In this context, | rely on the following decisions -

(i) CGCE Vs Godavari Power & Ispat reported as 2016 (388) ELT 730(Tr-Del)

“Cenval credic - Inputy - Capital goods - MS Beams, Angles, Channels,
Flats, Plares and Roundy - Usage of said items in differemt types of
Sabrications and mamifaciure established in view of certificate from
Chartered Engineer - Refection of this gertificate on accouni of mismeaich
of guantities used and usable, not justified as guantity would depend
e ngtre andd size of each machine - Credit avallably - Rules 2(a) and

2kl of Cenvar Credit Rules, 2004, [para 3]

3. Specific reference has been made by the Revemue regarding certain
reference nos, not tallving with that of originally examined by the
origingl adiudicating authority. Withowt going into the correciness of
such claim and the implication of such assertion, it is an admitted fact
that the usage of various items even in different types of fabrication and
manufacture has not been guestioned with any amowt of corroboration
by tie Revenue to controver! the submissions made hy the respondent
hefore the lower authorities. The origingl authority as well as in the
grounds of appeal, observation hay been made regarding the Chartered
Engineer s Certificate being not quantitatively validated Though it is not
clear as o the nature of such validation, it would appear that the
quantity of steel items used in a particular item af structure equipment is
alleged to have been higher or lower, considering the nature und size af
the maching

6. Regarding the impugned order having been passed in violation of
Rule 5 of the Appeal Rules, ! find that the grounds of appeal is rather
vagne, withou! mentioning. which are all additiornal evidences, which
will be barred under the said rule. Certain discrepancies between the
drawings'chart as presemted before the original authority which were
also. produced before the Appellate. Awthority were memtioned as the
reason for alleging the said violation of Rule 5. The Commissioner
(Appealss is well within his right o seek clarificarion jo_explain am
evidences submitted before him, before appreciating the said eviclence
for _a_finding. Seeking additional _information or clarification on

evidences on record to fagilitate the proper finding cannot be apparently
barred by the abovementiongd rule. There Is also mo allegation that the
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new' sef of evidences have been submitted by the respondent which came
inte existence afer the said case way decided by the original authority. |
find no substamicd grownd in the appeal by the Revenue when there is no
challenge on merit. A perusal of the impugned order to examine the merit
reveals that the factual wsage of various ftems have been examined by the
Commissioner (Appeals) and he was guided by various decided cases
mnciuding the application of “wser rest” as laid down by the Hon ble
Supreme Cowrt in Rajasthan Spinning and Weaving Mills Led - 2000
(233) ELT 481 (8C.) and in Jawaghar Mills - 2000 (132 ELT 3
(SC.J The efigibility of the credic has been decided by the lower

authority on such merits,

7 Constdering the ahove discussion and analysis, ] find no merit in the
present appeal by the Revenuwe. Accordingly, the same is dismizsed ™

[Emphasis supplied]

(i) CCE Vs. SKS Ispat & Power Ltd. reported as 2015(326)ELT620(T-Del)

YA Matter s taken wp for consideration and | have perused the
tmpegned order wheretn Id. Commissioner (4) has examined the issue on
the basis of ceriificate issued by the Chartered Engineer saving that these
rails were wsed for EOT cranes and they are essential components of
EOT crames, The ld. Commissioner has observed as under |

....... El:l

33 In the instani case [ find that, the Adiudicating authority in the
impugned Order-in-Original has disaillowed Cenvar credit amounting 1o
Rs. I8 20321 raken hy the Appellamt on structural steel ftems Le. Rails
af i rn,,mus h_v n'hmg the _.ruu‘gmrnr af H:m ble CESTAT larger bench in the
jpnir reported in 2000 (233}
E L T. -MH rTrr -LB} and ﬂuﬁr;,! & E'mw’ﬂr Instruction No. 267711201 1)-
CX, dared 8-7-2000 wherein Hon ble Iﬂ& ngl_has Lmrumﬂ gﬂ'id

that s Tike cement uﬂd nm‘ it m: urrd

gg:m.l' i EEE.,'- Or @y [npues in rm'.::mm I the manufacture ,l_'ru:hf y_-y;{ng[r
and therefore, no credit of duty paid on the same can be allowed under

Sy
-

-
-

the Cenvar Credit Rules, 2004, It has als stated by the Trib

thet, i) aration 2 to Rule 20k of Ce, redil Rules
2 inserted vide Notification No. [62009-CE  dated 7-7-2009 iy
clarificatory | has ret 1 ect.  Thus, in termx of

Hon'ble Tribunal's aforesaid judement as well as Board's instruction
supra, Cenval credit on Cement and Steel items wsed for laving
foundation and for buiding supportimg structures is mot allowable,
Furiher para 4 of the CBEC instruction No. 267/ 112000-CX, dated 8-7-
SO stipwlate that, the credit on inputs used In the manufactire of
capital goods, which are further used in the factory of the manufacture is
also avatlable. excepe for items like Cement, angles, channels, CTD or
TMT bars and oiher trems used for construction af factory shed, butfding
or laving foundation or making of structures for support. ::} capital goods.
From the ahave it iy obvieus that if an assessee man % items |
(7! hds ar iis ! iy Jr.- the structira)
steed items. then there ix no bar r.rﬂrim‘gg FL'I {.Im availment of Cenval
credit on these itgmy, [n the instant cave [ find that the Appellant had
furnished the documentary _evidences  ie.  Chartered Engineer's
Certificate davted 25-7-2042 showing the guantity af structurgl fiems ie.
Rails used for mamufacture of compongnis EOT Crane & Cooling Bed
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along with _plodo v Ay per the soid documents they have uwsed
imprgned inpul items for manifacture components of EOT Crane for
fabricating the track for movement of EOT Crane and cooling bed On
going through the derailed chart showing distinctively the description of
stenciural steel itemy Le. Rails, date of raw material received, guaniity
received & wsed for final product and mamifacture of resultant items said
ter have been manufactured owt of the impugned items. | find that. they
have availed Cenval credit on struciural items fe. Rails wsed for
manufacivre of componenis of EQT Crane and Cooling Bed ete. which
have a definite function in relation 1o mamifacture of their final product
e, Ralled products in Rolling Mills Division and is eniirely different
Srom the supporting siructures of plamt & Machinery or for foundation as
held by the Adjudicating authority. Alse 1 have gome through the
photographs of EOT Crane and considering the function and use of the
IFt".I'iI'I_.:I i _can fii rm.l'r wm‘ rht, f.ﬁrs.e items _are nothing bt parts g

' i Uit and thus fall within

he purview u{( gg:m! geninds v :.i‘e,!med under Rufe 2¢a) of Cemvat Credi
Rggg 2004,

57 ' wye revenwe has also failed to bring the evidences on
record to show that the Appellanr had used such inputs for construction
af factory shed, building or laving of foundation or making of structures
for suppart of capital goods. On the other hand the appelfan has show

thai the said inputs were weed in the manwfactire of Capital goods, tnder
clanse () of Rule 2éa) of Cemvar Credit Rules, 2004,

3 Dhave gone through the observarion made by the ld. Commissipner
(A) in the impugned order who has relied on the ceriificate issued by the
Chartered Engineer and Reverue has failed to produce any evidence

coutrary fo them.

fi. I these circumstances, | do not find any infirmity with the impugned
order. Same is upheld. Appeal filed by the Revenue is dismissed "

[Emphasis supplied]
(liy CCE Vs. Polyplastics Ind. reported as 2017 (351) ELT 129 (P & H)
H- -."-..r- " =

"3 The assessee contends that the moulds have never left its premises.
In this regard, the assessee relied upon the certificate issued by

C hartered Engineer.

4, i common grownd that for the purpose of reversing the Cemva
credit, it was necessary for the moulds to have been physically removed
Srom the respondent’s premises. The only question, therefore, is one of
fact, mamely whether the moulds were physically removed from the
respondent 's premises or not?

3. The ddjudicating Authority relied upon the invoices to hold that the
milds had mor been removed. The invoices merely evidence a sale. They
dor not evidence the movement of the goods in respect whereaf they are
ratsed. Delivery challans would indicate the removal of the goods from
out of the premises of the seller and 1o the destination indicated therein,

fi.  We will presume that absemt anything else an imvoice prima facie
indiceates the deltvery of pm.!.ﬂsam of the goods sold However, in the
present case, s presampi sitted by « erii, e fxsued by the
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Chartered Engineer, There u m.rhrm: that indicates thal the certificare

have ascertained this fact by an inspection of the assessee 's premises

itself. Even surprise checks could have bheen carried out, That was not
done.

T In the circumstances, the Tribungl camnot be faulted for having
relicd _upon _the certificate_isswed by _the Chartered Engineer. The
Tribumal rightly proceeded on the basis of the balance of probabilities.
The finding is far from perverse or absurd. We are, in fact, in agreement

with the approach adopted by the Tribunal,

8. The appeal, therefore, is dismizsed ™
[Emphasis supplied]

Shree Bhagwati Steel Roll Mill reported as 2015 (326) ELT 209(S.C.)

“43. We are in broad agreement with the Karnaiaka High Court view
as it is clear that the load capacity of an induction furnace wnit {5
certainly relevant material referred to in Rule 3(2) to determine the
capacity of the furnace installed It is obvious that it is not necessary fo
state such load capacity in ferms for it to be ingluded in Rule 312,
Agreeing therefore, with the Karnataka High Court s view we set aside
the fudgment of the Punjab and Harvana High Court and declare that o
Chartered Engineer Certificate dealing with the sanctioned elecirical
load for a furngce s a relevant consideration which can be looked at in
the absence of other factors mentioned jn Rule 3. This appeal is disposed
of accordingly.”

[Emphasis supplied]
Air Carrying Crop (1) Pvt. Ltd. reported as  2009(248)ELT175(Bom)

“Evidence — Certificate of chartered engineer, disbeliel of - Statement
of charlered engineer not recorded - If certificale was fo be disbelieved
revenue ought lo record his slaternent andfor call him for cross-
examination. [para 8]

Mangal Sponge & Steel P. Ltd reported as 2015(326)ELTE96(Tri-Del)

“8. It is no doubt some of the iftems have been used by the
appellant for fabrication of supporting structure embedded fo
earth for which the Chartered Engineer who is an expert in the
field has already given in his report that appellant has used the
quantity of 49.85 MT of these items for supporting structures
and on the said quantity appeflant has not claimed Cenvat
credit. The appellant is able fo show by way of Chartered
Engineer Chartered that out of the tolal quantity 150 MT were
used by the appehant for fabrication of capital goods. These
observations of the Chartered Engineer which have been relied
by the appellant have been discarded by the authorities below
without any tangible evidence. Merely saying that all the items
weare used for supporfing structure is not admissible evidence,
Therefore, as the appellant has been able to show the usage of
the items in question for fabrication of capital goods as directed
by this Tribunal in the earlier round of litigation, | have no
hesitation to hold that appellant is entitied to take Cenvat credit
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on this quantity. For the remaining quantity if revenue feels that
appellant has taken the credit they may mitiate another

proceeding against the appellant. But to the quantity upto 150
MT appeliant is entitled to take Cenval credit.

6. Wih these lerms | dispose of the appeal by seffing aside the
impugned order ™

{wii) Gagan Resources P. Lid. reported as 2016(341)ELT383(Tri-Del.)

‘4. | find that the Id. Commissioner (Appeals) wvide the
impugned craer has allowed the Cenval credit, holding that the
disputed goods have been used for manufacture of rotary kiln
and rofary cooler, pollution control equipments (ES), conveyer,
after bum chambers, efc., which are capital goods mentioned
under Chapter Heading 84 of the Central Excise Tanff Act,
1985. | find from the impugned order that the Id. Commissioner
(Appeals) has amved al such conclusion based on the
documents/records/photographs and the Chartered Engineer's
certificate submitted by the respondent,

3. In view of the fact that upon analysis of the factual matrix,
the Id. Commissioner{Appeals) has extended the Cenval benefit
to the appeflant on the disputed goods, the impugned order
does not warrant the appellafe intervention. Therefore, | do not
find any merts in the appeal filed by Revenue. Accordingly, the
same is dismissed.”

7.2 | find that the above decisions including that of Hon'ble High Court,
have distinguished decision of the Hon'ble Larger Bench of CESTAT in case of
M/s. Vandana Global Ltd. referred to in the impugned order. The above quoted
decisions also signify that the Chartered Engineer Certificate has vital role to
play and that cannot be ignored without establishing that the Certificate is false. It
is very clearly held by the Hon'ble High Courts and CESTAT that credit on items
like M.S. Plates, M.S. Channels, M.S. Beam etc. have to be allowed if the same
have been used in fabrication of parts and components of plant and machineries
in the factory premises and Cenvat credit cannot be denied without evidences
produced by the department. £

C.AY,

7.3 | also rely upon the following orders of the Hon'ble CESTAT wherein, it
has been held that Cenvat credit on M.S. items used in fabrication of
components, parts and accessories of the capital goods is allowable -
(i) M/s. Saguna Metals reported as 2016 (339) ELT 118 (Tri-Hyd)
4. | have heard the nival submissions and perused the appeal
papers. The main ground for denying the credit as seen discussed in
the impugned order is that the appellants failed to fumish sufficient
documentary evidence that the impugned HMems were used in
fabnication of capital goodsfaccessories/ partacomponents. A
Chartered Engineers Certificate though produced before both the
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authonties has not been considered &t all. The said exper! has given

detais regarging the manner and use of the impugned tems. Further,
the fact of purchase of these Hems and their receipt in factory is nof

disputed. Revenue does nol have a case that such purchased ifems
ware diverted by the appeliant in any manner. On such score. | am

e lo safely infer basing on the ' i Chartered
ication of capil anenis/par.
5. The issue whether MS ilems used il_’E mgmamﬂ of capilal
nis/parts’accessones i5
longer res infegra. The decisions cited by the appellant stated supra
have categorically held that credt is admissible Facts of the present
case being simiar, applying the ratio laid therein, | find thal the
disallowance of credi 1s unjustified,

6. in the result, the impugned order is set aside, and the appeal is
alfowed with conseguential reliefs, if any.”

(it} Yash Paper Ltd. reported as 2017 (349) ELT 662 (Tri-All)

"Cenvar credit - Inputs - Channels. Beams. Angles used in strengthenin
Storage Tank for storage of Caustic [ve in caustic recovery plam of
paper factory, admissible for credit - Rule 20k} of Cenvar Credip Rules,
£ ra J

4. Heard the ld. DR who has supported the impugned Order-in-Appeal.

3. Having considered the rival contentiony and on perusal of records it
is very clear that through Installation Certificate the ftems wsed on which
Cenval credit way faken were used for increasing the strengih of Storage
Lanks, Therefore, 1 hold that they werg wsed in relation 1o the
mamitaciure of capital goods and therefore as per definition of inputs
und capital goods they were eligible for Cenvar gredis, Therefore, 1 hold
that the appellant were entitled for Cenvat credit of Rs. 105130~ 1
therefore, allow the appeal and set aside the impugned Order-in-Appeal,
The appellant shall be entitled for relief, ax per law.”

[Emphasis supplied] .

74 | find that the report submitted vide letter F. No. IV/11-08/Misc. Corres.
Recovery/2017-18 dated 18.12.2017 is vague and does not clarify as to why the
disputed items cannot be considered to be eligible for availment of Cenvat credit.
The report says that °....On physical inspection, it is found that the said goods in
question are used in different plants of the factory, viz. packing plant, boiler, coal
crusher, meilter efc.....". However, the appellant has submitted photographs and
detailed Write-up clearly establishing that the disputed items have been used in
the fabrication of parts, components and accessories of various capital goods
and repairs and maintenance thereof duly supported by the Chartered Engineer
Certificate and denial of Cenvat credit even then would be not legal and proper at
all.
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7.5 In view of the above facts and legal position, | hold that Cenvat credit
claimed by the appellant is admissible to them and hence, | have no alternative
but to set aside demand confirmed by the impugned order.

B. Since the demand has been set aside. the question of recovery of interest
and imposition of penaity do not arise and therefore, interest and penalty
imposed under the impugned order are also liable to be set aside.

9. In view of above findings, | set aside the impugned order confirming
demand, interest and imposing penalty and allow the appeal

9.1. shawar zam 23 &1 i w T e iy @ B s &
8.1. The appeal filed by the appellant is disposed off in above terms

L1
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(FAR Few)
HgFA ()
By RP.AD.
To,
' Mis. Madhu Silica Pvt. Ltd., -'
DU-IV,
Plot No. 147,
GIDC Vartej,

Bhavnagar — 364 060,
Copy for information and necessary action to :-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar

The Joint Commissioner, GST & Central Excise Division, Bhavnagar.

The Assistant Commissioner, GST & Central Excise, Bhavnagar

Guard File.
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