
0

rfr+rl sr* v. fr. rcrr :-

rF' trqrd slgi{ {R*r {d JneT { /
(r lo \o

I2l t} cise/Denrx ndl201 7- I8v2l359rBVR/201

Et vfia vrlfl dE{I (order-ln-Appeal No.):

BH V-EXCU S-000-APP-ls0-201 7-l 8

FfiIs /

28t01t20t7

ilA?r 6r frar6/
I)atc of Ordcr:

28.02.20r 8 28.02.2018

TITr{ dfi, rq-q-d (3{ffFq), {rE+tc ccr{T crftd I
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

]lq{]{.qfd/ +r.rl+a x.r+at Jctsrd/ F6I{6 \T4a, idq 5.qa 116/ i-Er6{, TrJ+te / a.lFfra{ / rrFiqrrqr ddRr sq{1ifd-d sril

{m yrtrr t qfr'd /

Arising oul of above menlioned OIO issued by AddilionauJointlDeputy/Assrstant Commissroner. Cenlral Excrse / Seruic€ Tax

Raikot / Jamnagar / Gandhidham :

3f+ffi-df & cffi 6t arrl rrd gilT /Name&Address of the Appellants & Respondent :-

M/s Madhu Silica Pit. l-td. Dtl-lV Plot t.,\o. 147. Vartei. Bhavnagar-364060.
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Any person aggrieved by this Order'rn-Appeal may frie an'appeal 1o lhe appropriate authorily in lhe following way
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Appeal lo Cusloms Excise & Service Tax Appellate Tribunal under Seclion 358 of CEA. 1944 / Under Seclion 86 o{ lhe
Frnance Acl. 1994 an appeal lies tor-

d,ftfrcr {en6a { IJ1Hq {til nrr"\ lt8r IFE ddlc tcEa T.F rr{ $-dra{ 3rtrtq arqrEF.oT 8r frrtc fi6, irc;ai+ a
2. {rr } aJ7 FE QFJr e\ A rra ,rrPd-

The special bench ol Cusloms Excrse & Service Tax Appellate Trbunal o{ Wesl Block No 2. R K. Puram New Delhr in all

mallers relating lo classificatioo and valualron.
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To the West regional bench of Cusloms. Exose & Service Tax Appellate Tibunal (CESTAI) al. 2'd Floor. Bhaumali Bhawan.
AsaMa Ahmedabad 3811016 in case ol appeals other lhan as mentioned in para- 1(a) above
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The appeal to lhe Appellale Tribunal shail be liled in quadruplicate in forrn EA-3 / as prescribed under Rule 6 oi Central
Excise (Appeal) Rules.2001 and shall be accompanied against one which at leasl should be accompanied by a fee o, Bs
1.000^ Rs5000l Rs 10.000/. where amounl oi duly demand/interesl/penallyrefund is uplo 5 Lac 5 Lac to 50 La. and
above 50 Lac respeclively in lhe form of crossed bank drafl in favour of Asst. Regisirar of branch ol any nominated pubhc

seclor bank of lhe place lvhere lhe bench of any nomrnaled pubhc seclor bank of the place where the bench of the Tribunai
is silualed Applicatron made for granl of stay shall be accompanied by a fee of Rs. 500/

yffiq -qrqErf{ur * {sqr 3r{rd, h.a sfilffqJT 1994 A'L'RT 86{t) * 3iTl]? $arrr iM, 1994, + hqB 9(i) * 5a
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The appeal under sub section (1) of Seclron 86 of lhe Frnance Act. 1994. to the Appeltale Tribunat Shalt be tited in
quadrup[cate rn Form ST 5 as prescribed under Rule 9(1) ol the Serv6e Tax Rules. 1994. and Shall be accompanied by a
copy o{ lhe order appealed againsl (one ol which shall be certitied copy) and should be accompanied by a fees of Rs
10001 where the amounl of service tax 8 inleresl demanded & penally levied of Rs.5 Lakhs or tess Rs 5000/ where the
amount of service tax & inleresl demanded & penally levied is more lhan five lakhs but nol exceeding Rs Fifty Lakhs.
Rs.10000/ where lhe amounl of servrce lax & inleresl demanded & penalty levied rs more than iifly Lakhs rupees. in the
form ol crossed bank drafi in favour of lhe Assislanl Regislrar of the bench of nominaled Pubtic Sector Eank of lhe ptace
where lhe bench of Tribunal is s(ualed / App[calion made lor granl ot stay shatl be accompanied by a fee of Rs5O0/.
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9(2A) & ad fftlrlta sq{ s.T.7 d fi ;r ni:ff r'd rq* sr{ }q{d, A-dIq ,.qI{ ?ri4 lr:ral }Et?Fd (3l{rd). *ndl-q tacra 9r€
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The appeal under sub seclion (2) and \2A) o, ihe section 86 lhe Finance Acl 1994, shall be filed in For ST.7 as prescribed

under Rule I (2) & 9(2A) of the Service Tax Rules, 1094 and shall be accompanied by a copy of order o, Commissioner

Cenl.al Excise or Commissioner Central Excise (Appeals) (one of whrch shall be a cerlifjed copy) and copy of lhe order

passed by the Commrssione. aulhorizing the Assislanl Comnlssroner or Deputy Commissroner of Cenlral Excise/ Service Tax

lo file the appeal before lhe Appellale Tribunal.
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For an appeal lo be filed before lhe CESTAT under Seclion 35F of lhe Central Excise Acl. 1944 which is also made

applicable to SeNice Tax under Seclion 83 of the Frnance Acl. 1994. an 3ppeal agarnsl lhrs order shall lie before lhe Tribunal

on paymenl oJ 10'q; ot the duly demanded where duly or dLrly and penalli are in dispule o. penally. where penally alone is in

dispute. provided lhe amounl of pre-deposil payable would be subiect to a ceiling ol Rs 10 Crores

Under Cenlral Excrse and Servrce lar. Duty Demanded shall include

(i) amounl delermined under Seclion 1 1 D:

(ii) amount ol erroneous Cenvat Credil taken.

{ii') amount payable under Rule 6 of the Cenval Credil Rules

provided further thal lhe p,ovisions ol lhrs Secrron shali nol apply to lhe slay applcalron and appeals pending belore

any appellate authority prior to lhe commencemenl of rhe Finance (No 2) Acl. 2014

rIIa r(6ra 6l Tdfusr JIIird :

R6vBion application to Govemment of lndia:

tq xr41r & qdftsiq qFf+r ffifra Fr;Il r +&q r=rE ?f4 JrfuFi{F 1994 E Lrrl 35Ft & qrrF q.F+ + r-rfd }r-{
F,fuq !.rra FiqrT qrjrHq n d-ca f{,l fd;r r.rrrq rr-ra 'ti-r "lrtl F?. i-F c'lE rr-a rya Fr:i ag f-.+ I 1000 I Ei

Bqr Jrar a ir't / -
A revision applcation lies to lhe Under Secrelary to lhe Governrnenl ol lndaa. Revision Applicalion Unrl. lllinislry of Finance.

Department of Revenue 41h Floor ieevan Deep Burlding. Par|amenl Slreel New Uelhr'110001. unde. Seclion 35EE of lhe

CEA 1944 in respect ot the tollowing case governed by trrsl proviso to slrb.seclion (1) of Section-35B ibid

{t ErE a Q"d ,r{]cid + prrld i :_6 4rra ts* Fc +' B{t 6T@.ra .q rrEr{ ari t qrrrra } zttra qr Bf }ra 4rrqr} Irr

fBr firf -+ rrcrr- 4E r qg{ rI{r 7IF qrrirFfr + dt{ra u .-s rr 16 l .n rgr,Tr p F-{ t cFr-={f + af{re B-fr +rfqr] q-

r*rt F<n rtl r r'fti + iTra 6 rird ,u
tn case of iny loss of g"oods, where the loss occurs in fransit {rom a factory lo a warehouse or to anolher lactory or from one

warehouse to anolher duaing the course ol processing of lhe goods in a warehouse or in slorag€ whelher in a factory or in a

srrd * ET6{ ii;dl nq qr el, +) fuia 6{ ,f ryrd * t #l!r I c{{. !F..t Frd q{ lIff r* e-*q ticta rIE t grc (f{dd) *
ff.r|a s dr rrrra a arr{ Fi* rt< qi efi 5T A-S., S rd e|
tn case of rebale of duty of excrse on goods exported to any counlry or le(ilory outside lndia of on excisable malerial used in

lhe manuiaclure of lhe goods which are erponed to any counlry or lerlilory oulslde lndia

qfi *crq fl"6 aFT trrari F6q B rnrd t EI6{ *!ra 4r rl.rd at {ri{ fua ffi-qr 4qr ti I

ln case of 
-goods eiported outside lndia expon lo Nepal or Bhutan. wilhout paymenl oi duly.

qhFqa 3?c1e ; r;crri- er6 + r4a1a i iic ri i{& A.dL BT Hiilff-{8 rd arfi ia&a qEtnai t rrf, sEq A at t 3t{ S
in&r ai:nq+a (ffi-di +'adl{ a# rfuAqr (a 2i l99s fi trrrr I09 + -drrr f*rd ffr G ar{ts:r+sr {crlrfrfu q{ qr dr( I
crfrd tur. 4t ttl
Credit of any duty allowed lo be Lllilized lowards payment of excise duly oo final prodLrcls under the provisions oI lhis Acl or

the Rules made ihere under such order is passed by the Commissioner (Appeals) on or atler. the date appointed under Sec.

109 of lhe Finance lNo2) Act, 1998

lq{t4a 3[d-d-fr fi d crdqi cqr {€qr EA-8 f fr fi a;frq r.qraa ?lF6 (x{i{) 1}qErd.e,2001. * f}-qn I * *irird fdFfr.d t.
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sfrrf, 6r nI* {Gt r /

The above application shall be made in duplicale in Form No EA-8 as specilied under llule. g of Central Excise (Appeals)

Rules.2001 ;ilhtn 3 months frorn the dale on wtrich the order sought to be appealed againsl is communicaled and shall be

accompanied by Iwo copies each of the OIO and Order ln Appeal ll should also be accompanred by a copy of TR_6 Challan

evidencing payment of prescribed fee as prescribed under Seclron 35 EE of CEA 1944 under [,'laior llead of Accounl

qafisr"r 3niai h xrr ffifud filqiftd ?IcF fi ]Er{ft fi 6rfr Bq L

+di i*r; a-" r'o anq sqn qr 5{rd qin ar 6q'n 200/- qn rrirfla liiq, Jr' 3it{ qfr +iara rqia rlqi E' Iiq$ t -_qrfl E} d
diqi 1000 i fi &?rilfi l4iql dRr I

The revision application shall be accompanied by a fee of Rs 2001 where the amounl rnvolved in Rupees One Lac or less

and Rs. IOOO| where the amounl involved is more than Rupees One Lac

qe <€ lnall fr F{ FF ].te.gr +r a inr 6 aI q.T6 {i xrzer + frq rlEF €1 !rr:aEr. 'Fi.d 6a .E Eqr rrii .nFfir gF '_?E :F

+a B! $ SI fr'sr qS *rq t ffii + .iT' qln?ra uh+'o rqrfu;rrot i;t f'a }a1l qr *fq F-r+r7 +1 r'+ lrriea lt.g' ,ral F I i

in cjse. it the order covers vanous numbers of order' in onginal, fee for each O LO. should be paid in lhe aforesaid manner'

not wilhstanding the facl that lhe one appeal to the Appellanl Tribunal or the one applicalion lo lhe central Govl. As the case

may be rs fillea to avoid scriplona work i, excrsing Rs I lakh tee o, Rs 100/' lor each

qlrRnrifild ;alqrFq aF6 rrfuAqn 1975 s ]jE{s, I ii 3ra€ll {,"r jfit{ lra +rrra.lflerr fr qii c{ frqifid 650 5qi 6r

arrnr-rrr grEF ftf6'c dn Btdr a'ftlt /

One copy'of appticatron or O lO. as lhe case may be an.J rhe order 01 lhe_adiudrcatrng authorily shall bear a coun fee slamp

of Rs 6 50 as prescribed under Schedule I in lerms of the Courl Fee Ac| 1975. as amended

ftffr ?16. +dq raq]e ?r-e6 ltt trdr6{ 3ffq;qrqfil6.ivr trrd hfu) Frqsr{A 1982 t dtrrir qd 3r;q {iqBrd 
'{qai 

a}

sFfidd 6{f aTi fui # r+{ st.a]-{ $4fid f6ql ir Bl /

Aflention ls aiso lnviled to the rules covenng these and olher relaled malters contained in lhe Cusloms. Excise and Service

Appellale Tribunal (Procedure) Rules 1982

3.a ilffrq crMr +t 3rm-a erfar-{ 6Ii fr {dft? aar.r+. farla l]t{ -# dF ,'rntldi & iAI. liqdnff E?{r'frq td.srf'

www.cbec.gov ln +t es Ffra t I i
For the el;borare. deraited and lalesl prolrsrons retatrng lo lilino ol app€al lo lhe higher appellale aulhority the appellant mav
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:: ORDER IN APPEAL ::

M/s. Madhu Silica Pvt. Ltd., DU-IV, Plot No. 147, Vartej, Bhavnagar

(hereinafter refened to as "Appellant") filed appeal against Order-ln-Original No.

12l ExciseiDemandl2llT-18 dated 28.04.2017 (hereinafter refened fo as 'the

impugned order') passed by the Assistant Commissioner, Central Excise, City

Division, Bhavnagar (hereinafter referred to as'the lower adjudicating authority').

2. The brief facts of the case are that scrutiny of records of Appellant for the

period from March,2015 to December,2015 revealed that the Appellant had

taken Cenvat credit of Rs. 6,58,835/- on MS Angles, MS Beams, MS

Plates/Stainless Steel place/HR Plates/ channels / SS Patti etc. treating them as

capital goods whereas these appeared to have been used for Civil construction

or repairs and maintenance of Capital goods, which was allegedly in

contravention of provisions of Rule 2(a)(A) of the Cenvat Credit Rules, 2004

(hereinafter refened to as "the Rules"). lt was also alleged that as per Rule

2(a)(A)(iii) of the Rules components, spares and accessories of the goods

specified would qualify as capital goods only if the components, spares and

accessories fell under Chapter 82, 84, 85, 90 of the Central Excise Tariff. Rule

2(k)(B) of the Rules excludes goods from the definition of inputs, which are used

for -- (a) conskuction or execution of works contract of a building or a civil

structure or a part thereof; or (b) laying of foundation or making of structures for

support of capital goods and cement, angles, channels, Centrally Twisted

Deform bar (CTD) or Thermo Mechanically Treated bar (TMT) and other items if

used for construction of factory shed, building or laying of foundation or making

of structures for support of capital goods, then it would not be eligible as inputs

for manufacture of capital goods.

2.1 Show Cause Notice No. V/15-186/Dem/HQ/2015-'16 dated 08.03.2016

was issued to Appellant demanding Central Excise duty under Rule '14 of the

Rules read with Section 11A of the Central Excise Acl, 1g44 (hereinafter

referred Io as "the Act") and interest under Rule '14 of the Rules read with

Section 11AA of the Act and proposing penalty under Rule l5 of the Rules read

with Section 11AC of the Act on the ground that they have been wrongly availing

Cenvat credit on ineligible items as capital goods. The lower adjudicating

authority, vide the impugned order, confirmed demand of Rs. 6,58,835/- along

with interest and also imposed equal penalty equal of Rs. 6,58,835/-under Rule

15(2) the Rules read with Sectionl lAC of the Act with option of reduced penalty

of 25 o/o of demand involved under section 1 1AC(1Xb) of the Act to the appellant.

we
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3. Being aggrieved with the impugned order, the appellant preferred the

present appeal, inter a/ia, contending that the lower adjudicating authority has

not followed the principles of natural justice, as their defense stated at Para B

and 9 of the impugned order have not been properly discussed while delivering

findings at Para 11 lo 21 of the impugned order and therefore the matter should

be remanded back to the lower adjudicating authority; that their plea on limitation

has not been addressed in the impugned order and therefore on this ground also

the matter needs to be remanded back; that as per definition provided under

Rule 2(a)(A)(iii) of the Rules, the goods covered and used as components,

spares and accessories of any chapter sub-heading of Central Excise Tariff Act,

1985 any goods specified at (i) and (ii) are considered within the meaning of

capital goods; that the disputed items such as M.S. Beam, M.S. Plates, Stainless

steel plates, H.R. Plates, M.S. Channels, S.S. Patti though falling under Chapter

73 of Central Excise Tariff have been used / consumed to fabricate parts,

components of capital goods installed to carry out manufacturing process and

to manufacture their final product. ln support of their above contention the

appellant relied upon the following case laws :-

(i) CCE & Service Tax Vs. lndia Cements Ltd. 2014 (310) ELT 636 (Mad.)

"Cenvat credit - Availment of, on capital goods - Structural sfee/ liems viz., M.S.

Plates, Angles, Channels and HR Sheets, used for civil construction

activity/erection of various machineries such as E/ectrostatic Precipitator for raw

mill project, additional fly ash handling system, MMD crusher, etc. for Dry Process

Cement Manufacturing Plant - HELD : User test r4las saflsfled - lmpugned items

were capital goods eligible for credit in terms of Rule 57Q of erstwhile Central

Excise Rules, 1944 as it stood at relevant time - Rule 2(a)(A)(it) of Cenvat Credit

Rules, 2004. [paras 8, 9]"

(ii) CCE Vs. Rajasthan Spinning and Weaving Mills 2010 (255) ELT 481 (SC)

'CenvauModvat - Capikl goods - Sfee/ plates and M.S. channels used in

fabrication of chimney for diesel generating set - User test evolved in Jawahar Mills

judgment [2001 (132) E.L.T. 3 (5.C.)] appticabte to instant case - No case that steet

plates and M.S. channels not requied for fabrication of chimney as integrat paft of

diesel generating set - Mandatory under pollution control laws that alt plants

emitting effluents to be equipped with apparatus to get rid of effluent gases and

any equipment used therefor to be treated as accessory to goods specfied as

capital goods - lmpugned Tribunal order holding steel ptates and M.S. channel as

capital goods and credit thereon admissible, sustainable - Rule S7e of erstwhile

Central Excise Rules, 1944 - Rule 2(a)(A) of Cenvat Credit Rules, 2004. [paras 1,

12, 13, 141

Cenvat/Modvat - Capital goods - Pollution control equipment, accessories fherefor -

Any equipment used for getting rid of effluents to be treated as accessory to

specified capital goods and credit thereon admissible - Rule S7e of erstwhile

Central Excise Rules, 1944 - Rule 2(a)(A) of Cenvat Credit Rules, 2004. [para 13]"
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(iii) Associated Cement Co. Ltd. reported as 2015 (317) ELT 44 (chhat)

"Cenvat - Capital goods - Components of capital goods - H.V. water spray, M.V.

water spray, cut off gates, M.S. angle, M.S. angle (ISME), fabicated structure,

fabricated structure of steel for bed ash handling system and lower hopper impact

block are the components of capital goods and an assessee is entitled to claim

Modvat credit in respect of components of capital goods - Cenvat credit allowed -

Rule 57Q of erstwhile Central Excise Rules, 1944 - Rule 2(a) of Cenvat Credit

Rules, 2004. [para 9]"

(iv) Hindustan Petroleum Cornpn. reported as 20'15 (317) ELT 134(Tri-Bang)

"Cenvat - lnputs - HR Sfleets and Sfee/ p/ates used for maintenance of storage

fanks - Slorage tanks specifically covered under definition of capital goods - HR

stee/ sheefs and plates, elc., used for repat and maintenance within factory,

eligible for credit - Rule 2(k) of Cenvat Credit Rules, 2004. [para 4]"

3.1 The appellant contended that the lower adjudicating authority at Para 16

of the impugned order has accepted that the disputed item were used in the

capital goods but held that these disputed items do not fall within the definition of

capital goods as these items do not fall under Chapter 83, 84, 85, 90, 6801 and

6802 of the Central Excise Tariff is not correct inasmuch as the disputed items

were used as components, spares and accessories of the capital goods and

hence the Cenvat credit is admissible to them; that the decisions of M/s.

Dhampur Sugar Mills Ltd. reported as 2012(280) ELT 70 (Tri-Delhi) and M/s.

DSCL Sugar reported as 2012 (280) ELT 89 (Tri-Del) are not appticabte as

subsequently Hon'ble Supreme Court has settled the issue; that instructions

issued by CBEC vide F. No.26711112010-CX dated 08.07.2010 on the basis of

the judgment of M/s. Vandana Global Ltd. reported as 2010(235) ELT 440 (Tri-

LB) is not applicable in the present case.

$.d9_-
3.2 The appellant has also submitted that the findings of the lower adjudicating

authority regarding non - availability of Certificate of the Chartered Engineer is

not correct as this Certificate dated 16.03.2015 was already submitted to the

lower adjudicating authority at the time of personal hearing.

4. The Assistant Commissioner, Central Excise and CGST Division,

Bhavnagar submitted report vide F.No. lV/1 '1-08/Misc.Corres.Recovery/2017-

1811187 dated 18.12.2017 wherein he, inter alia, submitted report wherein he

stated that the disputed goods have been used in different plants of the factory

viz. packing plant, boiler, coal crusher, melter etc.; that one{o-one correlation of

the disputed goods and its actual usage at particular plant could not be

ascertained; that the disputed goods have been mostly used in structural

construction for supporting capital goods / machinery; that structures such as

stairs, platforms, barriers with the help of channels, beams, plates etc.; that

Page No. 5 of 20



Appeal No: V2359/BVR/2017

6

cables are placed on the structural construction carried out with the help of TMT

bars/angles/channels etc.; that the disputed goods like, SS Patti, SS HR Plates,

Sheet, beam used under the duct; ISMC used in Cerawool, Plates used in Coal

fire hot air generator; SS Patti, Coil, SS Flat used in hot air duct were not visible;

that racks, conventional pellet packing, spares were used in racking system

spray dryer for storage of finished goods; that MS angles, SS Round were used

in maintenance of storage of all plant spares; that some pipes were used to

transport waste water to effluent treatment plant, wherein water is purified and

then discharged outside the factory premises.

4.1 Personal hearing in the matter was attended by Shri R. R. Dave,

Consultant wherein he, inter alia, reiterated the grounds of appeal and

submitted detailed Written submission pointing out the capital goods heading

number and use of each specific parts/tanks in the manufacturing process; that

flow chart of manufacturing process and Write-up showing stage wise

machineries used/required and inputs used in the manufacture of said part in

the factory; that certificate of Chartered Engineer dated 16.03.2015 has not been

considered by the lower adjudicating authority in the impugned order; that all

inputs have been necessarily used to manufacture machineries classfied as

capital goods at the factory premises; that the appeal may allowed on the basis

of the above facts.

4.2 The appellant submitted

photographs as under :-

> " photo No. o1:-

item/input wise explanation along with

The photograph of Machinery taken, which covered under Sr. No. 21 to 23 of

Annexure to the Show Cause Notice No. AR-ll/SCN/Madhu-Silica-Audit

Pael2015-2016 Daled.. 21.11.2016. ln this photograph one can see that it is a

photo of High Total Dissolved Salt Tank (HDST) this item covered under the

definition of capital goods provided under Rules 2(aXAXvii) of the Cenvat Credit

Rules, 2002, and fall under 7309 I 7310 of the Central Excise Tariff Act, 198S,

this High Total Dissolved Salt Tank (HDST) made out of materiat such as M.S.

Plate, S.S. Coil and Channels (Sr. No. 21 to 23 of Annexure to Show Cause

Notice - Photo No. 1) and used for the purpose of material consumed in

manufacture of dutiable excisable goods.

> Photo No.02i

This is the photo of Machinery namely, Screw Conveyer Centrifuges which made

out from S.S. Plate, H.R. Plate and H.R. Coit (Sr. No. 43 to 45 of Annexure to

Show Cause Notice- Photo No.2), this machinery is fall under Chapter Sub-

Heading No. 84211960which required for conveying the Sllica powder (Final

Product) for further manufacturing process or packing of Final product which

removed by the Appellant on payment of Excise Duty.
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> Photo No.03:-

This is the photo of Platform made for unloading of S.S. Glass (lnput of

Precipitated Silica) made out of M.S. Plate and M.S. Channel (Sr. No. 27 to 30 of

the Annexure to Show Cause Notice-Photo No. 3). This Platform called Melter

section silicate unloading of S.S Glass, this platform is required for to prevent

the wastage of S.S. Glass while unloading from the hydraulic truck, which further

taken for melting purpose from this platform, commonly known as Melter Section

Silrcate unloading Section, this platform fall under 8431 39 I 8428 of the Central

Excise Tariff Act, 1985.

> Photo No. 04.-

ln Photo No. 4 -this is the photo of Gate Valve which is part of machinery of

Jumbo Bag Packing, made out of S.S. Round, S.S. Sheet and M.S. Plate (Sr.

No. '17 to 20 of Annexure to Show Cause Notice-Photo - 4). These parts all under

Chapter Sub-Heading No. 84229090 of Central Excise Tariff Act, 1985. The

Jumbo Bag is placed below the Valve and Final Product is packed through

Packing Machine as required.

> Photo No.05-

This is the photo of Bag Filter Resting Structure which required for / utilized for or

function as separator i.e. separation of Air and Solid (Powdeo contained in

Finished products i.e. Precipitated Silica without this process the product cannot

be fit for market. This Resting Structure made out of M.S. Angle, M.S. Channel

M.S. Plate and S.S. Round (Sr. No. 14 to 16 ofAnnexure to Show Cause Notice-

Photo - 5). This Resting Structure fall under Chapter Sub- Heading No.

84213990 of the Central Excise Tariff Act, 1985.

> Photo No.06:-

This is the Photo of OLD MELTER Y PTECE made out of M.S. Angle, M.S. plate

and H.R. Coils (Sr. No. 33 to 42 of Annexure to Show Cause Notice-photo- 6).

Which is used for conveyer of Silicate Glass and dropped the Silicate Glass in

Melter for melting the same. This is in y Shape for the reason this y shape

dropped the S.S. Glass in two Melting Tank OLD MELETER y ptECE fa under

Chapter Sub- Heading No.8431 39/8428 ofthe Central Excise Tariff Act. 19g5.

All machineries have been fabricated within our Factory premises and lnstalled /

Erected / Commisstoned without carrying out any Civil Construction Work as

well as no activity of Construction of Structural Foundation ts required. Moreover,

in case of any requirement of updated Technology all the above Machines may

be dismantle easily with nominal % of waste and it may be assemble at other

Place of Factory Premises. lt is further to clarify that the Materials Covered under

Sr. No. 0'l to 13 and Sr. No. 46 to 49 of Annexure to Show Cause Notice, have

been also used in above machineries as parts / components or the utiljzation of

respective Material is described in Last column of Annexure where no Civil

Construction Work is carried out / required.

7

$
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All the above machinery is operated for the purpose of Manufacture of dutiable

Excisable Goods which were either Exported or removed on payment of Duty in

DTA.'

4.3 The appellant also submitted Write-up during personal hearing wherein

stage-wise process and utilisation of various machineries which were

fabricated/repaired by using the disputed items, is show. The process submitted

by the appellant is reproduced as under :-

" Stage 1

The sodium silicate glass from the truck unloaded in the melter section
silicate Unloading platform through Truck Tripler operated with the help

of Jack. The whole truck gets tilted on the Platform and unloads the SS
glass within short period of time. This will save the manpower to unload
the material and time also.

Then the sodium silicate Glass is being feed in the melter hoppe(
Melter Hopper - Annx. Sr. No. 40,45,46,53 to 57 - MS Channel MS
plate - MS Beam - ISMB - Photo No. 5) through bucket elevator. The
Melter hopper is situated above the melter having load cell to feed the
fixed quantity of SS glass in to melter. At the melter Hopper outlet we
have connected Y chute - Called Y plece - to feed the SS Glass in two
melters from one hopper.

The function of melter is to dissolve the glass in water under the
pressure of 4 KG attemp. of 150 degree. ln the meterthe SS glass is
being feed from the feed hopper after opening the top lid of melter.
There is a platform 9 Chequered Plate Melter Top - Annex. Sr no. 12 -
MS Plate - Photo No. 4) on the melter where the operator is feeding
the glass. Then the water is being feed in the melter and steam is given
to raise the temp. up to 150 degree with pressure of 4 kg/cm2. The
steam is supplied from the boiler. We have installed ESP ( ESP -
Electro static precipitator - ESP structure - Annx. Sr. No. 3- MS Beam
- Photo No. 2) in the boiler to collect the ash particles from the flue gas
and allow the flue gas to pass through chimney as per GPCB
requirement. The Water is being circulated in the melter through pump
and after 2.5 hrs the complete glass is being dissolved in the water. By
this way the solid sodium silicate is get melt in the water and become
liquid silicate.

This liquid silicate is kansferred to the unloading tank where we check
the quality and then transfer it to settling tank. ln settling tank the liquid
silicate is being kept for 24 hrs to settle all the impurities in liquid
silicate.

The settled liquid silicate is being transferred to process tank. We use
this settled liquid silicate during the process in reactor.

Stage 2

ln stage 2 we are doing reaction between liquid silicate & Sulphuric
Acid and water in reactor. We provide steam to maintain the required
temp. in reactor. With the controlled flow of liquid silicate, Acid and
water at a required temp. the precipitation start inside the reactor. We
have a reaction batch time cycle from t hr to 3 hrs as per the grade &
quality to be produced. Once the reaction completed the slurry is being
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I
kansferred to Slurry holding tank. The reaction process is fully
automatic for all the batches and conholled by DCS hence there is no

error in the reaction occur.

Stage 3

The slurry produced in the reactor is being feed in to filter press

through pump for separation of liquid to solid. During filter feeling the
High TDS water is coming out from the filter press. ln this High TSD

water there are chances of silica going - when any cloth got damaged.
So we are collecting the High TDC water in to HTDS tank and pass this
water again through filter press so that silica could not goes in waste.

ln the filter press - from the slurry the water gets removed and cake of
silica formed The cake is being transferred through belt conveyor to
Scrapper hopper which give control feed of cake to the dryer via
paddle mixer. The silica cake is having 80% moisture.

Stage 4

There are two types of dryers - 1. Flash dryer and 2. Spray dryer.
ln flash dryer the silica cake is being feed to the cage mill where the

cake gets disintegrate. We inject hot air in the cage mill. The hot air is
generated from the hot air generator and conveyed from hot air
generator to the cage mill through hot air duct.

The cake come in contact with hot air and water gets evaporated from
the cake hence Cake is converted in to powder. The stream of powder

and air pass through the bag filter for the separation of air & solid
(powder). The bag filter is fixed on the resting structure

The finished powder from the bag filter is being passed through the
vibro shifter to remove any foreign material from the finished product.
The powder is being conveyed to the finished product silo with the help
of pneumatic conveying system for packing.

ln Spray Dryer the silica cake sends to the slurry preparation tank
(Liquefication tank) where it gets mixed with the small proportion of
acid and the cake is converted in to slurry. The slurry is being
transferred to slurry holding tank.

The slurry is feed in to spray dryer through screw feed pump. ln spry
dryer - Pearl Spray dryer - the slurry is passing through atomiser
wheel. The pearl dryer platform ( Pearl Dryer Platform - Annex. Sr. No.
4 - Photo No. 1) is being fabricated to operate the pearl dryer attached
to the machine. The hot air is being injected in to the dryer chamber
where the water gets evaporated from slurry and powder separated.
The fine particles of powder are being collected in bag filter and the
heavy particles are collected at chamber. Both the silica powder is
conveyed through the screw conveyor to vibro screen for removal of
foreign material from the finished product.

The powder is being conveyed to the finished product silo with the help
of pneumatic conveying system for packing.

Stage 5

The finished powder is then conveyed to the pre hopper with the help
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of rotary valve & screw conveyor. The pre hopper is a feed hopper for
automatic packing machine. There is slide gate valve below pre hopper
which control the flow of powder for packing.

The automatic packing machine ate of two types one is for small bags
and another is for jumbo bag packing.

After packing the material is being stacked in the racks of the racking
system arranged in finished ware house.

ln spray dryer plant we have roller compactor machines which produce

the granules from the powder. To operate the machine we have
fabricated the platform attached to the compactor machine. lt is

required for ease in operation and maintenance.

All the machineries is being operated with electric power and the power

is taken through Cables laid ( Cable Rerouting - for electrical cable -

TMT Bar - Annex. Sr no. 9 & 15 to 18- photo no. 3.) in a cable tray

from the power supply source to the end use."

4.4 No one appeared from Department despite personal hearing notice sent

to the Commissionerate.

Findinqs:-

5. I have carefully gone through the facts of the case, the impugned order,

the grounds of appeal, written and oral submissions made by the appellant. I find

that the Appellant has filed this Appeals delaying it by 1 (one) day along with

Application for condonation of delay on the ground that the delay has occurred

in delivery of appeal papers from consultant by the courier. I condone delay of 1

day in filing appeal under Section 35 of the Act and proceed to decide the appeal

on merits.

5.1 The issues to be decided in the instant appeal are S.")t-
(i) Whether the impugned order confirming demand of Rs. 6,58,835/-

under Rule 14(1xii) of the Rules read with Section 11A(1) of the Act is

correct or not,

(ii) Whether interest is payable under Rule 14 of the Rules, read with

Section 11AAof theAct;

(iii) Whether penalty equal to demand is imposable under Rule 15(2) of

the Rules read with Section 1 1AC(1)(a) of the Act or not.

6. The lower adjudicating authority has confirmed demand on the ground that

Cenvat credit is not available on items like M.S. Angles, M.S. Beam, M.S.

Plates, S.S. Plates, HR Plates etc. as per Rute 2(a)(A)(iii) and Rute 2(k) of the

Rules recording his findings in Para 15 and 16 as under :-

"15 ...... From the definition of the "Capital Goods'i it is seen that
the material viz. MS Angles/MS Beam/ MS plates / Slaln/ess Stee/
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Plates, HR Plates / MS Channels / Sub-section Pafti and other items
against which the Cenvat credit availed by the Noticee cannot be
considered as 'Capital Goods' as fhese goods are neither the
parts/components nor the accesson'es of goods of Chapter 82, 84, 85
or 90 or pollution equipments. These are onlv structural / construction
mateials which are used for maintenance and repair of their olant
and machinerv. hence the same cannot be covered bv the definition
of Caoital oo ods as defined under Rule 2h)(A) of the Cenvat Credit
Rules. 2004. Further, slnce fhese materials are used by Noticee for
the purpose of repaiing and maintenance of Capital Goods, hence
the same also cannot be considered as 'input' as defined under Rule
2(k) of the Cenvat Credit Rules, 2004.

16. There is no doubt that these lferns are essentiallv used in the
caoital ooods for oositionino. fixino etc. But thev are used with caoital
ooods and accordinolv. the cannot be treated as inouts for
manufactured items. Further, Rule 2 of Cenvat Credit Rules, 2004
defines the capital goods exhaustively and the said goods on which
the Noticee had availed the Cenvat credit do not fall within the
definition of the capital goods as they are neither goods falling under
Chapters 82, 84, 85, 90 and Heading No. 6802 and sub-heading No.

6801 of the first schedule to the Central Excise Taiff Act, 1985 nor
components, spares and accesson'es of such capital goods. ln short
the said goods cannot be classified under any of the categoies of
capital goods as defined in the Cenvat Credit Rules, 2004."

6.1 I find that the lower adjudicating authority has disallowed Cenvat credit on

the disputed items even when the same have been used for repairs and

maintenance of the capital goods. The appellant, during the personal hearing

has provided item-wise explanation along with photographs to explain that the

disputed inputs have been used in fabrication of the parts of plant and

machinery. lt is evident from the findings at Para 15 and 16 above, the lower

adjudicating authority has accepted the fact of usage of the disputed items in

repairs and maintenance of capital goods but denied Cenvat credit on the

ground that credit is not admissible even if these structural items are used for

repairs and maintenance of capital goods which is not correct and is against

settled legal position by way of the following decisions ,- 
,p,^,g___

(i) CCE Vs. Jindal Stainless reported as 2016(343) ELT 527 (Tri-Bang)

"6. I have considered the submissions made by both the sides. In the case

of the Andhra Sugars Ltd., this Tribunal had taken a view that credit of
Central Excise Duty would be available in respect of MS Bars/plates, etc.,

used in worl<shop meant for repairs and maintenance of machinery which
ore used for manufacture offinal products. The Tribunal had also relied
upon the decision of the Hon'ble High Court in the case of Hindustan Zinc
Ltd. [2007 (214) E.L.f. 510 (Raj.)J to toke a view that MS plates, Sheets,

etc., used in the worl<shop for repair are eligible for Cenvat credit. This
Tribunal also relied upon Paragraph 5 of the decision in the case of
Panipat Co-operative Sugar Mills Ltd. relied upon by the learned counsel
lo come to the conclusion thqt credit is admissible. paragraph 5 is
reproduc e d for better appre ciation :
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"5. I have considered n" ,ut *irlilorc from borh the sides and perused

the records. The appellant in course of proceedings before the Deputy

Commissioner as well as Commissioner (Appeals) pleaded that during the

operation of sugar mill certain parts and components of the machinery get

worn out and to replace lhe same, the new components have to be

fabricated by using the steel items. On going through the impugned order-

in-appeal, I find that lhe Commissioner (Appeals) has not disputed the

usage of the M.S. Angles, Channels, Plates, H.R. Sheet, etc. The

Commissioner (Appeals) has, however, simply relied upon the judgment of
Larger Bench of the Tribunal in lhe case of Vandana Global Ltd. v. CCE,

Rctipur reported in 2010 (253) E.L.T. 110 Qri -LB) and has upheld the

Deputy Commissioner's order. ln my view when the fact that the items, in
ueslion have heen used or re ir and maintenance o the lant and

machinerv. that is. for fabrication of the parts of machinerr which had sot
v)orn out and hqre lo be renlaced. is not disouted. in view ofthe iudsments

of three Hish Courts Hon'hle Chhattissarh Hish Court. Hon'ble
Raiasthan Hish Court and Hon'hle Karnataka Hish Court. as mentioned

obove. the inputs used for repair and maintenonce of machinery would be

elisible for Cenvat credit. Though in a recent judgment in case of Sree

Rayalaseemo Hi-Strength Hypo Ltd. v. C.C. & C.E., Tirupati (supra)

Hon'ble A.P. High Court has taken a dffirent view holding that welding

electrodes used for repair and maintenance are not eligible for Cenvat

credit as the activity of repair and maintenance is distinct from
manufacture, in my view when three High Courts as mentioned above hove

held that the items used for repair and maintenance of plant and
machinery are eligible .for Cenvat redit it is this view which has to be

adopted. Moreoyer rmittinp Cenvat credit whal is relevant is os to

whether the use of the item has nexus withmanu cture and whether

without that item manufacture is commerciallv oo,fsible. Since reoair and
maintenance is an activitv which is essential r smooth manulacturins
oDeratton.l and u,ithout resular rena ir and maintenance. manufaclurins
activitv is not commerciallv feosible- the nDuls used for renair and
maintenance o the nlant would be eli hle r Cenval credit t here reQI

hold that the imousned order disallowins the Cenvat credit is not
suslainable. The same is set aside. The aooeal is allowed."

IEmphasis supplied]

CCE Vs. Hira Power & Steels reported as 2015 (330) ELT 365 (Tri-Det)

"3. Learned AR submils that these items are not capital goods and are
slructural items, lherefore, res ndents ore nol entitled to take Cenvat
credit on these items as per the decision of Vandana Global Lrd. [2010

53 E.L.T. 110 -I,B He further submits that as per the Rule 5 of

f

( ii)

Central Excise (Appeals) Rules. 2001, the learned Commissioner
(Appeals) cannot consider the additional evidence produced before him.

Therefore, impugned order is required to be set aside.

5. Heard the porties and considered the submissions

6. In this case Cenvot credit is sought lo be denied on the items
mentioned hereinabove in Para I on the premise that these ilems were
used as structural items. the usage o which items has been lained bv
the resnondents in reolv to the shob cause notice and same has been
recorded by the adiudicatin P aulhority but same has not been
controverted hv the adiudicatins author tv with cosent ev idenc'e and
denied the Cenvot credit on the sround that respondent has nol provided

drawinps and desisn bul nowhere {rom the said order it is cominp out
that adiudicatin p uulhoritv has asked to shov, these docume nts from the

evidence provided

f

resoondents durtns lhe course of hearins Therefore,

Page No. 12 of20



5i
Appeal No: V2359/BVR./2017

bv the resnondent befo

13

re learned Commissioner (Aooeals ) for
consideration are admissible us r Rule 5 H) of the Central Excise

/ppqql;LBqles, 2001 . In these circumstances, learned Commissioner

als has considered the us o all items and therea er arrived att
the tlecision that these items have heen used in manufacturinp or reDair

and maintenance oi capital soods. Therefore, I do not find anv inlirmio*
in lhe imougned order Same is upheld. Appeal filed by the Revenue is

dismissed. "

[Emphasis supplied]

6.2 ln light of the above decisions, I find that denial of Cenvat credit on the

ground that the disputed items have been used for repairs and maintenance of

the capital goods is not proper, inasmuch as repairs and maintenance of capital

goods, as well as fabrication of the parts and components of the capital goods in

the factory premises itself is required to be treated as an integral part to keep

capital goods in working condition to manufacture their final products & Cenvat

credit on such items cannot be denied.

7. The appellant has also submitted that the lower adjudicating authority has

not taken cognizance of Chartered Engineer's Certificate dated 16.03.2015,

which is reproduced as under :-

Rcpon ,: ONV/MSPL / 15-03/01

ris,mBAv-']1,'']rhw!1,&sdidtl,

tul 02rr 2175713 M 99)ri316rl

To Whom So Ever lt May Concsm

D.t :- 16-03-2015

Ai The r€quesr ot u/s. MADHU SILICA PVT.LTO: DU-|V at ptol no.147

Gl.D.C Vartej. D,sl Bhavnagar, l, lheundersigned r. DharmendraVora Char
tered Engin6€r. ValueLPlanr & M6chinery, visiled lhe above srte o. dt 126 to 14h

of March, 2015 wilh our technical staff to frnd oul ihe nel ulilized quantity of H.R

plales, Hot rolled Coils, H R Coils, Beams, Angles, Channels. etc. purchased from

various suppliers ior tabricating various lypes of equipments and struclure6.

We have collected & verifred the list of 135 Nos.of purchase

bills,challans.weighbridge slips,etc. with th€ aspecl of jls quatity,quaniaty,usage

and aclually where il is us€d in lhe tabrcation wo.k carried out rn above plant. a.€

shown in the last column of the table (page No-1 to ,l ot this report ) atrachod

he.ewilh. Which is self explanatory

Moreover as per my openion the usage ol above items h6s nerus w{h manufactur-

ing of best qualrty and uninlerrupted commercial produclion

lhere bv d.elare thar :
I hrve persona ]y insp.cred the planr d!dng Dt r26to 'r4n March 201s

Th6 intorm.tion ruhrsh6d abov€ 16 trus & corsct lo th6 besl or my knowledge .nd bel.r
r have no di.€ct or rnd'rect int6r6Et rn the above maher.

Sxrr'zl

DNV
ENGINEERS

B.E. Mech.. F.l.E. Chartere.l Engine.r, F 101462/1

ValuerPla.t & Machln6ry
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7.1 The appellant has submitted item wise usage of the disputed items along

with photographs of the machineries where used as parts and components and

technical write-up detailing use of said machinery in the manufacture of the

excisable final products. After going through the impugned order, I find that the

lower adjudicating authority has recorded the findings in a very generalized and

casual manner without going in to the facts in detail and without examining item-

wise usage of the disputed items. I also find that the lower adjudicating authority

has not examined / considered Certificate dated 16.03.2015 of Chartered

Engineer, submitted by the appellant. I find that the Chartered Engineer

recorded findings after personally inspecting and visiting the factory that all 135

items of the unit have been used for fabrication of machinery carried out in the

plant. I, therefore, find that the lower adjudicating authority was duty bound to

consider such evidence and to give his findings with proper reasoning based on

facts. ln this context, I rely on the following decisions :-

(i) CCE Vs Godavari Power& lspat reported as2016 (388) ELT730(Tr-Del)

"Cenval credit - lnputs - Capilal goods - MS Beams, Angles, Channels,

Flats, Plates and Rounds - Usage oJ' said items in di_fferent types o.f

fabrications and manufacture established in view of certificate from
Chartered Enpineer - Reiection of this certificate on dccounl of mismatch
of quantities used and usable . not iustified as auantity would deDend

uoon nuture and size of eath mat hine - Credit avoilohle - Rules )(at and
2(k) ofCenvat Credit Rules. 2001 [para 5J

'\
5. Specific reference has been made by the Revenue ragarcling certain
referunce nos. not tallying wilh that of originally exomined by the

original adjudicating authority. lYithout going into the correctness of
such claim and the implication oJ such .tssertion, it is an admitted facl
lhat the usage ofvarious items even in dilferent types ofJabrication and
manufacture has not been queslioned with any amount of corroborotion
by the Revenue to controverl lhe submissions mode hy lhe respondent
before the lower authorities. The original authority as u,ell as in the
grounds of appeal, observation hus been marie regarding the Chartered
Engineer's Certificate being not quantitatively validated. Though it is not
clear es to the nature of such validation, it would oppear that the
quantily of steel items used in a particular item of structure/equipment is
alleged to have been higher or lower, considering the nature and size of
the machine.

6. Regarding the impugned order having been passed in violution of
Rule 5 oJ the Appeal Rules. I./ind that the grounds of appeal is rather
vague, wilhout mentioning, which are all additional evidences. which
will be barred under the said rule. Certain disuepancies between the
drawings/chart as presented beJbre the original authority which were
also produced before the Appellate Authofity werc mentioned as the
reason for alleging the suid violation of Rule 5. The Commissioner
(Apoeals) is well within his ripht to seek clarification to exDlain anv
evidences submitted before him, before aooreciatins the said evidence
for a lindins. Seekins additionol information or clarificotrcn on
evidences on record to facilitate the orooer findins cannol be an entlv

There is also no allegation that the
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new set of evidences have been submitted by the respondent which came

into exislence after the said case was decided by the original authority. I
.find ru subslanlial ground in the appeal by the Revenue when there is no

challenge on merit. A perusal of the impugned order to examine the merit
reveals lfuil the.fctctual usage ofvarious items have been examined hy lhe

Commiss ioner (Appeals ) and he h'as suided bv yarious decided cases

includins the aoolication of "user test' as laid dov'n bt the Hon'hle
Supreme Court in Roiosthan Soinnins and Weayins MiUs Ltd. - 2010
(255) E.L.T. 181 (5.C.) and in Jrr,ahar Mills - 2001 032) E.L.T. 3
(5.C.). The elipibilirv of the uedit hos been decided by the lower
authoritv on such merit.s

7. Considerint, the abote discussion and ana IS nd no merit in theI
oresent aooeal bv lhe Reyenue. Accordinsly. the same is dismissed. "

IEmphasis supplied]

(ii) CCE Vs. SKS lspat & Power Ltd. reported as 20'15(326)ELT620(T-De|)

" 1. Matter is taken up for consideration and I have perused lhe
tmpugned order wherein ld. Commissioner lA) has examined the issue on

the hasis of certificute issued bv the Chartered Ensineer savins that lhese

rails were used lbr EOT cranes and they sre essential comoonents of
EOT cranes. The ld. Commissioner has observed as under

'N\e\'r

5.3 In lhe instant case I Jind that, the Adjudicating authority in the
impugned Order-in-Original has clisallowed Cenvat credit amounting to
Rs. 18,20,321/- taken by the Appellont on structural steel items i.e. Rails

of inputs by relying the judgment ofHon'ble CESTAT larper bench in the
case ol' M/s. Varulanu Clobal Lrd. y C('E. Raiour reoorted in 2010 (253 t

E.L.T. 110 Cr i.-LB) and Board's Circulor/Instruction No. 267/ I I /20 I 0-
(-X, dared 8---2010 wherein Hon'ble Tribunal has catesorically ruled
that. soods like cement lnd steel items used for layins 'foundation' and
ftir buildins 'suDDorlins slructures' cannot be treatql qs either inDuts lor
caoital soorls or as inDuts in relation to lhe manufacture final producls
and lherefore. no credit ofdutv oaid on the some can be allowed unLler

lhe Cenval Credit Rules 2001 It has also been stated hv the Tribunal
that mendment to Exnlanation 2 to Rule 2k) Cenval Credil Rulesf

clarificelory) in nature and has retrospective e.tfect. Thus, in terms of
Hon'ble Tribunal's aforesaid judgment as well as Boord's instruction
supra, Cenvut credit on Cement and Steel items used for laying
fourulalion and Jbr building supporting slructures is nol allowable.
Further para 1 of the CBEC instruction No. 267/l l/2011-CX. dated B-7-
2010 stipulate thot, the uedit on inputs used in the manufacture of
capital goods, which are further used in the .factory of the manufacture is
also available, except.for items like Cement, angles, channels, CTD or
TMT bars and other items used for construction offactory shed. building
or laying./bundation or making of structures for support of capitol goods

o

2004 inserted vide Notilication No. 16/2009-CE. dated 7-7-2009 is

From the ahove it is obvious thal if an assessee manufactures ilems i.e
Canital soods or it.r ts. comn onents. or accessorv ou! ofthe structural
steel items. then lhere ts no bar/restriction in the qvailment of Cenvot
credil on these ilems. In the inslant case I find that the Aone llant had
furnished the document evidences i.e Charlered Enpineer's
Certilicnreduted 25---20I 2 showin the ouantitv of structural items i.e

Coolins BedRails used for manufaclure of comoonents EOT Crane &
Page No 15 of 20
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along with photographs. As per the said documents they have used

impugned input items .for manufacture components of EOT Crane for
fabricating the track for movement of EOT Crane and cooling bed. On

going lhrough the detailed chart showing distinctively the desuiption of
structural steel items i.e. Rails, date of raw material received, quantity

received & used./br ./inal product ond manufocture of resultant items said

to hsve been manufactured out of the impugned items. I.find that. they

have availed Cenvat credit on structural items i.e. Rails used .for
mandacture of components oJ'EOT Crane and Cooling Bed etc. which

have a definite function in relation to manufacture of their final product

i.e. Rolled products in Rolling Mills Division and is entirely different

.from the supporting struclures ofplant & Machinery or.for foundation as

held by the Adjudicating authority Also I have gone through the

ohotosraohs of EOT Crane and considerins the function and use o{ the

items il can firmlv said that. these items are nothins bul oarts and

comDonenls or accessories of the Rollins Mill Unit and thus fall within
the nurview of Canital soods as de ned under Rule 2h) ofCenvat Credit

Rules 2001

5.7 In the instant case revenue has also failed to brins the evidences on

record to show that the Aonellant had used such inputs for construction

of fackrv shed. buildins or lavins of foundation or makins of structures

for suonorl of canital soods. On the other hand the aooellant has shown

thal the said innuts were used in lhe manufacture of Caoital eoods. under

clouse (i) of Rule 2/d of Cenval Credit Rules. 2004

5. I have sone throush the obseryotion made bv the ld. Commissioner

G) in the imousned order who has relied on the cefiificate issued bv the

Chartered Ensineer and Revenue has failed to nroduce anv evidence

conlrary lo them

6. In these circumstonces, I do not.find any infirmity with the impugned

order. Same is upheld. Appeal filed by the Reyenue is dismissed. "

IEmphasis supplied]

(iii) CCE Vs. Polyplastics lnd. reported as 2017 (351) ELT 129 (P & H)

$^,"*-!,"3. The assessee contends that the moulds have never left its premises

In this regarcl, the ossessee relietl unon the certificate issued by
Chartered Ensineer

1. h is common ground that for the purpose of reversing the Cenvot
credit, it was neces,sary for the moulds to have been physically removed

./iom lhe respondent's premises. The only question, therefore, is one of
fact, namely whether the moulds were physically removed.from the
respondent 's premises or nol?

5. The Adjrulicating Authority relied upon the invoices to hold that the
moulds had not been removed. The invoices merely evidence a sale. They
do not evidence the movement of the goods in respect whereof, they are
raised. Delivery challans would indicate the removal of the goods Ji,om
oul ofthe premises ofthe seller and to the destination indicated therein.

6. ll/e will presume that obsent anything else an invoice prima facie
indicates the delivery of possession of the goods sold. Hou ever in the

v lhe certificale issued bv thepresenl cas resumption is rebutted b

Page No 15 of 20



Appeal No: V2I359/BVR/2017

tt

Chartered Ensineer. There is nothins that indicates that the certificate

issued bv the Chartered Ensineer is false. The Deoar tment could easily

have ascertained this fact bv an insoection of the assessee's oremises

itself. Even surorise checks could have heen caruied out. That v)as not

done

7. In the circumstances, the Tribunal cannot be foulted for havins
relied uoon the certificate issued bv the Chartered Enpineer. The

Tribunal rightly proceeded on the basis of the balance of probabilities.

The finding is far from perverse or absurd. We are, in fact, in agreement

with the approach adopted by the Tribunal.

8. The appeal, therefore, is dismissed."

IEmphasis supplied]

(iv) Shree Bhagwati Steel Roll Mill reported as 2015 (326) ELT 209(S.C.)

"43. We are in broad agreement with the Karnataka High Court view

as it is clear that the load capacity of an induclion .furnace unit is
certainly relevant material referred to in Rule 3(2) to determine the

capacity of the furnace installed. It is obvious that it is not necessanl to

state such loud caoaciN in terms for it to be included in Rule 3(2)

Asreeins therefore. with the Karnataka Hish Court's view we set aside

the iudpment o.f the Puniab and Haryana Hiph Court ond declare that a
Chartered Enoineer Certilicate dealins with the sanctioned electrical
load for a furnace is a relevant consideration which can be looked at in
the absence of other.factors mentioned in Rule 3. This appeal is disposed

of accordingly. "

lEmphasis suppliedl

(v) Air Carrying Crop (l) Pvt. Ltd. reported as 2009(248)ELT175(Bom)

(vi)

"Evidence - Cefiificate of chaftered engineer, disbelief of - Statement
of chaftered engineer not recorded - If ceftificate was to be disbelieved,
revenue ought to record his statement and/or call him for cross-
examination. [para 8]"

Cnn$'N{*u 
--'

Mangal Sponge & Steel P. Ltd reported as 2015(326)ELT696(Tri-Det)

"5. lt is no doubt some of the items have been used by the
appellant for fabication of suppofting structure embedded to
eafth for which the Chartered Engineer who is an expert in the
field has already given in his report that appellant has used the
quantity of 49.85 MT of these items for suppoiing structures
and on the said quantity appellant has not claimed Cenvat
credit. The appellant is able to show by way of Chartered
Engineer Chaftered that out of the total quantity 150 MT were
used by the appellant for fabication of capital goods. These
obseruations of the Chadered Engineer which have been relied
by the appellant have been discarded by the authorities betow
without any tangible evidence. Merely saying that ail the items
were used for supporting structure is not admissible evidence.
Therefore, as the appellant has been able to show the usage of
the items in question for fabrication of capital goods as directed
by this Tibunal in the earlier round of litigation, I have no
hesitation to hold that appellant is entiiled to take Cenvat credit
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on this quantity. For the remaining quantity if revenue feels that
appellant has taken the credit they may initiate another
proceeding against the appellant. But to the quantity upto 150

MT appellant is entitled to take Cenvat credit.

6. With these terms / dlspose of the appeal by setting aside the

impugned order."

(vii) Gagan Resources P. Ltd. reported as 2016(341)ELT363(Tri-Del.)

"4. I find that the ld. Commrssioner (Appeals) vide the
impugned order has allowed the Cenvat credit, holding that the
disputed goods have been used for manufacture of rotary kiln
and rotary cooler, pollution control equipments (ES), conveyer,
after burn chambers, etc., which are capital goods mentioned
under Chapter Heading 84 of the Central Excise Tariff Act,
1985. I tind from the impugned order that the ld. Commissioner
(Appeals) has anived at such conclusion based on the
documents/records/photographs and the Charlered Engineef s
ceftificate submitted by the respondent.

5. ln view of the fact that upon analysis of the factual matix,
the ld. Commissioner(Appeals) has extended the Cenvat benefit
to the appellant on the disputed goods, the impugned order
does not wanant the appellate intervention. Therefore, I do not
find any meits in the appeal filed by Revenue. Accordingly, the
sarne is drsmrssed- "

7.2 I find that the above decisions including that of Hon'ble High Courtl

have distinguished decision of the Hon'ble Larger Bench of CESTAT in case of

M/s. Vandana Global Ltd. referred to in the impugned order. The above quoted

decisions also signify that the Chartered Engineer Certificate has vital role to

play and that cannot be ignored without establishing that the Certificate is false. lt

is very clearly held by the Hon'ble High Courts and CESTAT that credit on items

like M.S. Plates, M.S. Channels, M.S. Beam etc. have to be allowed if the same

have been used in fabrication of parts and components of plant and machineries

in the factory premises and Cenvat credit cannot be denied without evidences

produced by the department

7.3 I also rely upon the following orders of the Hon'ble CESTAT wherein, it

has been held that Cenvat credit on M.S. items used in fabrication of

components, parts and accessories of the capital goods is allowable :-

(i) M/s. Saguna Metals reported as 2016 (339) ELT 119 (Tri-Hyd)

"4. I have heard the rival sabmr.sslons and perused the appeat

papers. The main ground for denying the credit as seert drscussed rn

the impugned order is that the appellants failed to furnish sufficient

documentary evidence that the impugned items were used in

fabrication of capital goods/accessories/ pafts/components. A

Chartered Engineels Ceftificate though produced before both the
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authorities has not been 
"or"iJir"A 

at alt. The said expeft has given

details regarding the manner and use of the impugned items. Fufiher,

the fact of purchase of lhese items and their receipt in factory is not

disputed. Revenue does not have a case that such purchased items

were diverted by the appellant in any manner. On such score. I am

able to safelv infer basinq on the ceiificate lssued by the Chadered

Enoineer and Dhotooraohs that the imouone d items were used for

fabrica tion of caoital oood{comoonents/oa rtVaccessorles.

5. The issue whether MS items used for fabrication of caoital

ooods/comoonent{oarts/accessoies are elioible for credit is no

lonoer res lnteora. The decrslons cited bv the aooellant stated suora

have cateooricallv held that credit is admissible Facts of the present

case being similar, applying the ratio laid therein, I find that the

disallowance of credit is unjustified.

6. ln the result, the impugned order is set aside, and the appeal is
allowed with consequential reliefs, if any."

(ii) Yash Paper Ltd. reported as 2017 (349) ELT 662 (Tri-All)

" Cenvat credit - Inputs - Channels. Beams. Ansles used in strensthenins
Storase Tank for storase of Caustic Lve in caustic recoverv olant of

admissible r credit - Rule 2ftt Cenvat Credit Ruleso

2004. foara 5l

1. Heard the ld. DR who has supported the impugned Order-in-Appeal.

5. Having considered the rival contentions and on perusal of records it
is very clear that through Installation Certificate the items used on which
Cenvat credil was taken were used t increasins the stren of Storase
Tanks. Therefore. I hold that thev were used in relation to the

manufacture of capitql goods and therefore us oer delinition of inouts
and capital eoods the:l were eligible for Cenvat credit. Therefore, I hold
that the appellant were entitled for Cenvat credit of Rs. 1,05,130/-. I,
therefore, allow the appeal and set aside the impugned Order-in-Appeal.
The appellont shall be entitledfor relieJ as per law. "

[Emphasis supplied]

7.4 lfind that the report submitted vide letter F. No. lV/1 1-08/Misc. Corres.

Recovery/2017-18 dated 18.12.2017 is vague and does not clarify as to why the

disputed items cannot be considered to be eligible for availment of cenvat credit.

The report says that "....On physical inspection, it is found that the said goods in

question are used in different plants of the factory, viz. packing plant, boiler, coat

crusher, melter etc.....". However, the appellant has submitted photographs and

detailed write-up clearly establishing that the disputed items have been used in

the fabrication of parts, components and accessories of various capital goods

and repairs and maintenance thereof duly supported by the chartered Engineer

certificate and denial of cenvat credit even then would be not legal and proper at

all.
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7.5 ln view of the above facts and legal position, I hold that Cenvat credit

claimed by the appellant is admissible to them and hence, I have no alternative

but to set aside demand confirmed by the impugned order.

8. Since the demand has been set aside, the question of recovery of interest

and imposition of penalty do not arise and therefore, interest and penalty

imposed under the impugned order are also liable to be set aside.

9. ln view of above findings, I set aside the impugned order confirming

demand, interest and imposing penalty and allow the appeal.

9.1. sqd-sat q-dnr E-J fi rr$ 3rqrfr +r Fqcnr 5qt+:d dfih t fuqr drdr tl
9.1. The appeal filed by the appellant is disposed off in above terms.

Jtilt
EfR
Jrgtrd (3r+ffi)

Bv R.P.A.D.

To,

M/s. Madhu Silica Pvt. Ltd.,
DU-lV,

Plot No. 147,

GIDG Vartej,

Bhavnagar - 364 060.

Copy for information and necessary action to :.

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar

3. The Joint Commissioner, GST & Central Excise Division, Bhavnagar.
4. The Assistant Commissioner, GST & Central Excise, Bhavnagar
s. Guard File.
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