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Arising out ol above mentioned OtO issued by Addilional/JoinuDeputy/Assislant Commissioner, Cenlral Excise / Service Tax

Rajkoi / Jamnagar / Gandhidham

3l+ffiAt & cfula 6r arrT \rd q- /Name&Address of the Appellants & Respondent :-

l.M/s Pruthvi Builders I lloor. Markcting Yard Gate No. 2' Near Sejal clinic.
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by this order-in-Appeal may file an'appeal lo the appropriale authority in the following way'
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Appeal to Customs, Excise & SeNice Tax Appellate Tribunal under Seclion 358 of CEA, 1944 / Under Seclion 86 ol the

Finance Acl, 1994 an appeal lies to.'
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The special bench of Cusloms. Excise & Service Tax Appeilate Tribunal of Wesl Block No 2. R k. Puram, New Delhi in all

matters relaling lo classification and valuation.
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To the Wesl regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at 2'c Floor. Bhaumali Bhawan,

AsaMa Ahmedabad'380oI 6 in case ot appeals olher than as menlioned rn para- 1(a) above
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The appeat to lhe Appellale Tribunal shall be filed in quadruplicale in form EA-3 / as prescribed under Rule 6 of Central

Excise (Appeal) Rules. 2001 and shall be accompanied againsl one which al least should be accompanied by a fee ol Rs.

1,OO0l Rs.5OOO|, Rs.10,0001 where amount of duly demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and

above 50 Lac respeclively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public

sector bank of the place where the bench of any nominated public seclor bank of the place where lhe bench oi the Tnbunal

is situaled. Applicaiion made for glant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub seclion (l) of Section 86 oi the Finance Acl. 1994 10 the Appellale Tribunal Shall be i:led in

quadruplicate in Form S.T5 as prescribed under Rule 9('l) of lhe Service Tax Rules 1994, and Shall be accompanied by a

copy of lhe order appealed against (one of which shall be cedilied copy) and should be accompanied by a fees of Rs.

1000/- where the amount of service tax & inleresl demanded & penally levied of Rs. 5 Lakhs or less. Rs 5000/- where the

amount of service lax & inleresl demanded & penaliy levied is more than five lakhs but not exceeding Rs. Fifty Lakhs.

Rs 10,0001 where lhe amount of service lax & interesl demanded & penally levied is rnore than fifty Lakhs rupees. in lhe
lorm of crossed bank draft rn favour of lhe Assistant Registrar of the bench of nominaled Publrc Seclor Bank of lhe place

vvhere the bench of Tribunal is siluated. / Applicalion made for granl of slay shall be accompanied by a fee of Rs.500/.
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under Rule g (2) & 9(2A) of lhe Servrce Tax Rules. 199:1 and shali be accompaiied by a copy of order ol Commissioner
Cenlral Excise or Commissionel, Cenlral Excise (Appeals) lone ol which shalt be a cerirfied copy) and copy of the order
passed by the commissioner aulhorizing lhe Ass:slan1 commissioner or Deputy cornmissioner of ceniral Excise/ Service Tax
to file the appeal before lhe Appellale Tribunai.
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For an appeal to be filed before the CESTAT. under Section 35F ol the Cenlral Excise Act 1944 which 1s also made
applicable to Service Tax under Section 83 of lhe Finance Acl 1994 an appeai against thrs orcJer sha tie before lhe Tribunal
on paymenl of 10% of ine duly demanded where duly or duly and penally are rn dispule. or penally. where penally atone is in
dispule, provided the amoLnl of pre deposil payable wouid be subjecl lo a ceiling of Rs 10 Crcres.

under Central Excise and Service Tax. ,Duiy Demanded shait inclllde :

(i) arnounl determined under Seclion 11 Di
(ii) amounl of effoneous Cenval Credit laken:
(ii0 amounl payabte under Rute 6 of the Cenval Credll Rutes

_ provided funher lhal the provisions of this Secuon shall nol apply to the slay appticalion and appeals pending before
any appellate authonly plor lo lhe commencetnenl of ihe Finance (No.2) Acl, 2014
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8rry t qr.6r B-sl nc( qr et? +i G-rira qr rd qrq 6 idfuiq { q?Ft 4in siii c{ r-ff at ?-frq r.qra T6 t gz (ftdr) t
srra a LiTrz a dE{ E + rFE zr efl .A1 fur= + rr- e ,

in case of rebale of duly of excrse on goods exporled lo any counfy or lerrdory outside lndia of on excisable malerial used in
the manufacture of lhe goods which are exporied to any country or lerrilory outside ndia

tE rar< t1.+ frT Trrnra fu\, ft-T &r-r{d t {16r, dq,? {l \Era +t ffF{ ffird B-qr ,rqr tt /
in case of goods expoded ouiside lndia expon to Nepat or Bhutan. wlhoul paymenl of duiy

sFFm r.sra + -ql<a ,1.{ 6 q.rira 6 ftT 
"'r 

5{A ?dn g€ 3,'ftf+{s rq gqt frEa r+trrii t 65a ar+ fi ,r$ t lfR G
ft-ar f,i lnqed (]]frd) * --qr{r ffi yfilffqa (d, 2) i998 *r !,-RT iog * -dnr G"qa €r 46 t-o 3+ldr s4lqrFdf} t]1 qr aI( i
qna f+" 4i 6t/
Credit of any duty allowed to be uliiized lowards paymenl of excise duty on iinal producls under the provisions of this Acl or
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109 oi lhe Finance (No2) Acl. 1998
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The above application shail be made rn duplicale in Form No EA-8 as specified under Rule, 9 oi Central Excise (Appeals)
Rules 2001 wilhin 3 monlhs iroin the dale on which ihe order soughi 10 be appealed agarnsl ls cornmunicated and shall be
accompanied by lwo copres each ol lhe OIO and Order ln Appeal. 11 should al$o be accompanted by a copy of TR-6 Challan
evrdenclng paymenl of prescribed fee as prescribed under Seclion 35 EE of CEA. 1944. u.der Malor t'lead of Accounl
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F .No. . Y2l275lBYRl2017

ORDER IN APPEAL

M/s Pruthvi Builders, 1st Floor. Marketing Yard, Gate No.2, Nr. Sejal

Clininc, Kodinar Dist:- Gir Somnath (hereinafter referred to as "appellant')

has filed present appeal against Order-in-Original No: BHV-EXCUS-000-JC-

002-2017-18 dated 17.04.2017 (hereinafter referred to as the "impugned

order') passed by the Joint Commissioner, Central Excise, Bhavnagar

(hereinafter refened to as the "lower adjudicating authority').

2. Brief facts of the case are that the appellant was engaged in

providing services under the different taxable categories specified under

Finance Act, 1994(hereinafter referred lo as "the Act") but were not paying

service tax on the value of services provided by them. The investigation

revealed that the appellant had provided services during the financial years

2013-14 to 2015-16 under the category of "Works Contract Service" to

various Government Authorities and were not paying service tax. Show

cause notice dated 21.10. 2016 demanding service tax of Rs..1,09,44,4931-

under proviso to Section 73 (1) of the Act. Show Cause Notice was decided

by the Adjudicating Authority vide impugned order wherein service tax

demand of Rs.1,06,29,5881 was confirmed under Section 73 of the Finance

Act, 1994 alongwith interest under Section 75 of the Act and imposing

penalties under Section 77(2) and Section 78 of the Act.

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal contending that:

$

S*)9
(i) The Appellant have executed works contracts received from the local

authorities, education institutions, and governmental authorities like Gujarat

Council of Elementary Education; Agricultural Produce Market Committee

(hereinafter referred to as "APMC") ,Kodinar Nagarpalika, Una Nagapalika

and Road & Building Department of Junagadh District Junagadh; that none

of these service receiver has utilized the services for commercial activities;

that they are submitting details of services and service tax calculation as per

Annexure 'F'; that services provided by them are exempted under

Notification Notification No.25l20'12-St dated 20.06.2012 (hereinafter

referred fo as "the said notification") fl|28.02.2016.

(ii) The amount of service tax due in respect of works carried out for
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F.No. V2l275lBvRl2017

Junagadh Agricultural University(JAU) has already been deposited by the

appellant though service tax has not been received by the appellant from the

JAU and hence considering the bonafide of the Appellant No penalty was

imposable; that JAU is admittedly Educational institution not engaged in any

commerce, industry or business or profession, that civil construction works

for JAU was in the nature of Civil Structures and pre-dominantly for use

other than for commerce. that exemption scheme has undergone change

with effect from March, 2016 and appellant was not aware of the said

change; that negotiation and LOI for the works of JAU were done prior to

01.03.2016 i.e. before the change in the provisions; that appellant made

efforts to recover the service tax payment from the JAU which was not

accepted by them, that therefore inspite of non recovery of service tax from

the JAU they have paid the dues, that they submtt copies letters issued to

JAU for such liablity; that JAU refuses to bear the incidence of service tax till

date; that this establishes their bonafide belief that services were exempted

and no service tax was payable by them; that invocation of larger period and

penalty under section 78 is not justifiable.

(iii) The work contract services was provided to APMC Veraval during 2013-

14 to 2015-16 towards construction of shop cum Godown, paver block

floorings well as office building under Work order NO.84/2014-15 dated

25.12.2014; that appellant was under bonafide impression that payment of

service tax was exempted and hence not paid by them; that APMC is a

committee constituted under the provisions of the Gujarat Agricultural

Produce Market Act, '1963 with the objective of regulating marketing of

agriculture produce; that the provisions of this act clearly laydown that

APMC is in the nature of governmental authority and all notified agricultural

commodities are legally required to be bought to the market yard of such

APMC for being sold ; that it is not in dispute that APMC Veraval is a

Governmental Authority; that market fees and license fees collected by

APMC would not alter the public function carried out by the APMC; that

charging such amounts from the farmers or agriculturists would not render

the public function and activities of APMC to be 'Commerce' and "business",

that

(iv) Construction Services for construction of Vendor Market and Fish

Market are provided to the Kodinar Nagar Palika and Una Nagar Palika

which are Local authorities in the nature of Self Governing Bodies and not

indulged in Trade or business activity though trade or commercial activities
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F No. . V2l275lBVRl2017

are carried out at Vendor Market or Fish Market.; that the services rendered

by Appellant to Nagarpalikas and not to the general public; that both

Nagarpalikas are Self government bodies as contemplated under the

constitution of lndia and hence exempted from payment of service tax ;that

CBEC vide Circular No. 80/10/2004-ST dated 17.09.2004 clarified that

generally government buildings or civil constructions were used for

residential, office purposes or for providing civic amenities and such

constructions would not be taxable unless they were for commercial

purposes like local Government bodies getting shops constructed for letting

them out; Appellant referred case law reported as 2013 (29) STR 391 in

respect of M/s. East Coast Construction & lndustries, that it was their

bonafide belief that no service tax was payable by them being service

provided to these Palikas and hence extended period can not be invoked in

their case and No penalty was imposable under Section 78 of the Act.

(iv) The construction services for Gujarat Council of Elementary

Education were exempt from payment of service tax because the Council is

a body constituted for imparting education and the construction services

were also for class rooms and school infrastructure; that work orders issued

by the Council reveals that the constructions were for class room and

upgradation of school infrastructure and hence no further documentary

evidence was required to establish the nature of the construction.

'p.,*g
(v) The Road and building department of Junagadh District is a

department of the State Government and therefore any construction service

rendered in favour of such Government Department was exempt from

payment of duty; adjudicating authority has nowhere held that the Appellant

was liable to pay service tax for services provided to the R &B Department,

which is a clear error on his part. Similarly the Commissionerate of Health,

Gandhinagar is also a Government department, and therefore any

construction service rendered in favour of such government department

would not attract liablity of service tax; that work order issued for works of R

& B Department as well as the Commissionerate of Health by the Chief

Engineers of the State of Gujarat and therefore it was an admitted fact that

the appellant has executed the works for the state government department;

that Appellant executed work of construction of Helipad, construction of

quarters for Deputy Collector as well as the judicial officers of the state

government, levelling work of ground for Mahila Sammelan, Aluminum

Section of window at Una Court Building at Una and other such works for

a,
?
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various government Departments

(vi) Demand of service tax was wholly time -barred as no ground or

reason is given by the Joint Commissioner for upholding invocation of the

larger period of limitation. Appellant relied upon the Hon'ble Supreme

Court's decisions rn the case of M/s. HMM Ltd- 1995(76)ELT 497 (SC), M/s.

Cosmic Dyes Chemical- 1995 (75) ELT 721 (SC) and [M/s Rajbahadur

Narayansingh Sugar Mills Ltd - 1996 (88) ELT 24 (SC) to submit that the

Revenue must show as to which of the elements the assessee was guilty of

to invoke larger period of limitation; that balance sheet being public

document any demand raised on the basis of information appearing in the

balance-sheet after invoking extended period of limitation was illegal

because the allegation of suppression of facts cannot be mad when same

information was appearing in a public document like the balance-sheet of

the asseesee. Appellant relied upon the decision of Hon'ble CESTAT in the

cases of M/s. Hindalco reported as 2003('161) ELT 346, M/s. Kirloskar Oil

Engines Ltd- 2004(178)ELT 998 and M/s. Martin & Hariss Lab Ltd

[2005(185)ELT 421 , lhat case of willful misstatement or suppression of facts

would have been there if information called for is given wrongly or not

disclosed to the authority which is not the case in the matter; that Appellant

relied upon the decisions of Hon'ble Supreme Court in the case of M/s.

Padmini Products and M/s. Chemphar Drugs reported as ',l989(43) ELT

195(SC) and 1989 ELT 276 (SC)

(vii) No interest under Section 75 was payable by them as there is no

short payment of service tax in their case; that No penalty was imposable

upon them as there was clear doubt about service tax liability on part of the

appellant; that it was not a mandatory condition that an adjudicating

authority has to impose penalty equal to the amount of service tax

confirmed; that no penalty could have been imposed in view of the Section

B0 of the Act; that matter of penalty is governed by the principles as laid

down by the Hon'ble Supreme Court in the case of M/s Hindustan Steel

Limited reported as 1978 ELT(J159); that No simultaneous penalty under

Section 77(2) can be imposed for same offence.

4. Personal hearing in the matter was attended by Shri Amal Dave

Advocate and Shri Aditya Tripathi Advocate on behalf of the Appellant Shri

Tripathi reiterated the grounds of Appeal and submitted that extended period

is not applicable and demand is time barred; that APMC does not engage
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itself in commercial activity and hence no service tax was payable , that

APMC is Government undertaking that CESTAT in various cases have held

that APMC is constituted for charitable purpose and no service tax is

payable for construction servlces provided to them; that construction

services provided to university is not taxable.

FINDINGS

5. I have gone through the facts of the case, impugned order, appeal

memorandum and written as well as oral submissions made by the

Appellant. The issue to be decided in the matter is whether services

provided to various government agency by the Appellant are exempted

under the Notification 2512012-Sf dated 20.06.2012 or not.

6 l find that Notification No. 2512012-ST dated 20.06 2012 was

amended by Notification 06/201S-STR dated 01 03.20 
,l5 

wherein items (a)

(c) (0 of Entry Sr No.12 was omitted with effect from 01 04 2015 Relevant

portion of the notification reads as under:-

"12. Services provided to the Government. a local authority or a

governmental authority by way of construction, erection, commissioning'

installation, completion, fitting out, repair, maintenance, renovation, or

alteration of -

f (omitted w e.f . 01 04 2015) '
(a) a civil structure or any other original works meant predominantly for

use other than for commerce, industry, or any other busrness or professlon,

I
(b) a historical monument, archaeological site or remains of national

impoftance, archaeological excavation. or antiquity specified under the

Ancient Monuments anct Archaeological Sites and Remains Act, 1958 (24 of
1958);

[-(omitted w.e.f . 01 04 2015)

'(c) a structure meant predominantly for use as (i) an educational' (ii) a

clinicat. or (iii) an aft or culturat estabtishment: l

(d) canal, dam or other irrigation works,

(e) pipeline, conduit or plant for (i) water supply (ii) water treatment, or

(iii) sewerage treatment or disposal; or

['(omitted w.e.f 01 .04.201 5)
.(0 a residential complex predominantly meant for self-use or the use of

their employees or other persons specified in the Explanation 1 to clause 44

of section 658 of the said Act;l

6.1 lfurther find that Entry No 12A is inserted by Notification 9/2016-5T

dated 0'1 .03.2016 which reads as under:-
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.(iv) 
after entry 1 2, with effect from the 1 st March, 2016. the following

entry shall be inseded, namely -

"124. Servlces provided to the Government, a local authority or a
governmental authority by way of construction. erection, commissioning.
installation, completion, fitting out, repair, maintenance, renovation, or
alteration of -
(a) a civil structure or any other original works meant predominan y for
use other than for commerce. industry. or any other buslness orprofesslon;
(b) a structure meant predominantly for use as f, an educational, (ii) a
clinical, or (iii) an arl or cultural establishment: or
(c) a residential complex predominantly meant for self-use or the use of
their employees or other persons specified in the Explanation 1 to clause
(44) of section 65 B of the said Act:
under a contract which had been entered into prior to the 1st March. 2015

0\

and on which aDDroDriate stamp dutv. where anplicable, had been paid Drior
to such date

provided that nothing contained in this entry shall apply on or after the
1st April, 2020;","

6.2 Simultaneous reading of above provisions stipulates that exemption

covered under clause (a), (c) and (f) at Sr No.12 of the said notification was

withdrawn with effect lrom 01.04.2015 except where contract has been

entered into prior to the 1.tMarch, 2015 where appropriate Stamp Duty had

been paid. lfind that it is not in dispute in respect of Agreements and

contracts entered into with Junagarh Agricultural University were entered

into after 01 .03.2015, therefore, taxability and liability of the Appellant is not

in dispute.

6.3 The Appellant has contested services provided to APMC Veraval in

respect of "Construction of RCC Road and Construction of Shops cum

Godown, Paver Block Flooring" as per Work Order No.B4l2014-.,15 dated

25.12.2014. I find that adjudicating authority at para 3.4.3. has discussed

the matter and observed that there is no mention, in the work order, of

construction of RCC Road and confirmed the service tax demand on

construction of shops cum Godown, paver block flooring and office Building.

I find the Appellant has not come out with any documentary evidence to

show that how APMC is government authority and how Shops and Godown

was not meant for Commercial Activities!! I find that the adjudicating

authority at Para 3.4.3 has observed that ApMC is not a Government

Authority and not set up with 9Oo/o or more participation by way of equity or

control of the Government. I find that appellant has not come up with any

evidence to counter the observations of the Adjudicating Authority. The

Appellant has argued that APMC does statutory function and is in the nature
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of local authority or a Governmental Authority and constituted for regulating

marketing of agricultural commodities and hence rts functions are other than

commerce, industry or business. I find that Notification 2512012 -ST dated

20.06.2012 refers exemption only for Government Authority carrying out

functions entrusted to municipality entrusted under Article 243W of the

Constitution. Ifind no reasoning advanced by the Appellant to justify that

activities of APMC are covered under Article 243W of the constitution. I find

that facilitation of marketing activities by APMC is for the furtherance of

course of farmer's business and commerce and does not cover the functions

entrusted to municrpality under Article 243W of the constitution. The

condition stipulated in the notification is in respect of functions entrusted

under Article 243 W which have to be for the purposes other than commerce

or industry and hence the Appellants relying on the Hon'ble CESTAT's

decision in the case of Mls. A B Projects P Ltd reported as 2017(5) GSTL

195 (Trr-lVlumbai) is not correct. I find that the said decision can not be

made applicable in the present case as the matter in said decision was

pertaining to the period prior to 01.06.2007 and no issue relating to

exemption under Notification 2512012-3T dated 20.06.2012 was discussed

in that case Similarly, services provided to APMC Kodinar for construction

of office building, gown, compound wall etc does not fall under the purview

of exemption Notification 2512012-5T dated 20.06 2012. I am therefore of

the considered view that Appellant is liable to pay service tax on the

services provided to APMC.

6.4. Appellant has also contested the service tax liability on services

provrded towards construction of Fish Market and Vendor Market to Una

Nagarpalika(work order daled 12.01 .2015) and Kodrnar Nagarpalika (work

order dated 20.022015) on the grounds that these being local authority not

engaged in commercial activity lfind that the appellant has not produced

any evidence to prove that the said complexes were for the purpose of

sovereign/ public use having no commercial consideration in it by the

seryice receiver. Mere fact that, the service recipient is an government

institute, itself does not autonlatically or by default come out of ambit of tax

liability. The appellant has not come up with any legal backing or any explicit

provision which grants exemption from payment of service tax when

services provided to such an institute. As discussed in foregoing para

exemption is available when services are provided in respect of functions

entrusted to Municipality under Twelfth Schedule of Article 243W. The

adjudicating authority in his order rightly observed that the intended purpose

\{;,
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of vendor market as well as of fish market is commercial. I also find that

CBEC vide circular No. 80/10/2004-ST dated 17 09.2004 has explained that

if constructrons are for commercial purposes, such activity would be

commercial and builder would be subject to service tax. Relevant portion is

reproduced below:-

"13.2 The leviability of service tax would depend primaily upon whether
the building or civil structure ls 'used or to be used' for commerce or
industry. The information about this has to be gathered from the approved
plan of the building or civil construction. Such constructions which are for
the use of organizations or institutions being established solely for
educational, religious. charitable, health. sanitation or philanthropic
purposes and not {or the purposes of profit are not taxable. being non-

commercial in nature. Generally, goventmett buildings or civil constructions
are used for residential, office purposes or for providing civic amenities.
Thus, normally government constructions would not be taxable. However. if
such constructions are for commercial purp oses /ke local qovernment

bodies qettinq sho conslructed for letlinq them out, such activit v would be

commercial and builder s would be subiected to servlce tar

13.3 ln case of multi-purpose buildings such as residential-cum-
commercial constructiotl. tax would be leviable in case such immovable
propefty is treated as a commercial property under the local/municipal
laws."

(Emphasis supplied)

6.5 The appellant has not produced any counter evidence to prove that

Markets constructed by them are not exploited as market and are only

facilitation points at large provided by the Nagarpalikas. Therefore, ldo not

find any infirmity in the adjudicating authority's decrsion on this ground

7. I find that adjudicating authority has confirmed demand of service tax

on the services provided by the Appellant in respect of (i) Construction of

Garden and Compound wall to the Una Nagapalika (work order dated

03.03.20'15 (ii) work relating to maintenance and repairs of Public Health

Centre(PHC) and Community Health Centre (CHC) (iii) Construction of

Helipads (iv) Construction of Residential Quarters (iv) Ground Levalling

Work (v) Aluminum Section of Window at Una Court Building (vi) Repairing

work of Mamlatdar Office at Una & Kodinar on the grounds that work orders

are issued after 01 03.2015 and exemption was not available under Clause

12(a) or Clause 12A of the Notification lfind that entry Sr No.12 (a) of

Notification 2512012 -Sf dated 20.06.2012 provides exemption to services

provided to government, government authority and local self government, in

relation to a historical monument, archaeological site etc, canal/dam/

irrigation work or pipeline etc . Entry Sr No.12 is reproduced for the sake of

conventence:-
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'12. Servrces provided to the Government, a local authority or a

governmental authority by way of construction, erection, commissioning,

installation, completion, fitting out, repair. maintenance, renovation, or
alteration of -

(al
(b) a historical monument, archaeological site or remains of national

impoftance, archaeological excavation, or antiquity specified under
the Ancient Monuments and Archaeologlcal Sltes and Remains Act,

1958 (24 of 1958);

(c).
(d) canal, dam or other irrigation works.

(e) pipeline, conduit or plant for (i) water supply (ii) water treatment. or
(iii) sewerage treatment or disposal; or

fr
(- omitted w.e t.1.4.2015)

7.1 I find that appellant has not disputed the adjudicating authroity's

findings that exemption are not covered under Entry Sr No.12A as no

contracts/ agreement are entered into by them prior to 01.03.20'15. The

Appellant has argued that they have provided services to the state

government department, however, not explained that how exemption is

available to the specific services provided by them. lfind that the services

provided by the appellant to various authorities are not covered under

clause (b), (d) or (e) of entry Sr No.12 as discussed above and therefore I

do not find merit in the appeal made by the Appellant. l, therefore hold that

Appellant is liable to pay service tax on the services provided by them being

not covered under the entry No. 12 of the Exemption Notification

No.25120 1 2-ST dated 20.06.2012.

8. The Appellant has submitted that the service of construction of

Classrooms provided to Gujarat Council of Elementary Education is

exempted as the Council is a body constituted for imparting education, and

no further evidence is required to establish the nature of construction. lfind

Appellant failed to lustify how services are exempted under Notification

2512012-Sf dated 20.06.2012 as discussed in Para above

9. Appellant has contested imposition of penalty under Section 78 of the

Act in respect of service tax demand towards seryices provided to Junagadh

Agricultural University lt is argued that exemption was withdrawn on

01.03.2015 as against their work order dated 20.03.2015 and agreement

made on stamp paper on 09.03.20'15. lfind that the appellant has paid

I

U
\)
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service tax and contested imposition of penalty on the ground that though

the Agreement dated 09.03.2015 and Work Order is dated 20.03.3015, LOI

and negotiations were being done prior to such amendment ln this regard I

am of the view that Notification had already been issued on 01.03.2015 prior .r1)

to their agreement dated 09.03.2015 and work order dated 20.03.2015. The

appellant is required to follow the self-assessment procedure after [Vlarch

and was to pay service tax in April, 2015 or much there after. They are

required to know the relevant provisions prevailing at the time of legal

undertaking and subsequent self assessment of service tax. The appellant

was undertaking numerous activities in big way and now cannot hide behind

the reason that they were unaware of the provisions. I find that Partner of

the Appellant whose statement has been recorded is also Holding Diploma

in Civil Engineer and is well versed with the provisions of law. I find that the

agreement is made after the period of 10 days from issuance of notification

and work order is accepted by the Appellant after 20 days of the Notification.

It is not the case that Appellant has not accepted the work order or refused

to challenge the agreement in the event of change of provisions.

Acceptance of work order implies that the price rs accepted by the Appellant

after the new provisions came into effect. l, therefore, do not find any merit

in Appellant's submission that no penalty was imposable in respect of

services provided to Junagadh Agricultural University with effect from

01 .04.2015 where agreement is entered into after'1.3.2015

9.1 . The Appellant has contested invocatron of larger period and

imposition of penalty under Section 78 on the ground that the Balance Sheet

is a public document and Audit of the unit was berng carried out by the

department and hence there was no case of suppression of facts with

malafide intent on their part. As discussed in foregoing para that the

provisions were notified on 01.03.20'15 and they signed agreement on

09.03.2015 and work order was finalized on 20.03.2015, however, the

appellant continued provisioning of services and (without charging service

tax )in 2015-'16 also and had not pay service tax in F Y.2015-16. lt is highly

unacceptable and beyond logic to believe that the department will read

balance sheet of each and every assesse even though their Balance Sheet

where information is shown by the assessee in Balance sheet not provided

by the assessee to know non-payment of service tax. The appellant has also

contended that extended period of five years cannot be invoked in their case

as there was no malafide at their end as they believed that they were not

liable to pay service tax and also because no tax was recovered by them
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from the service receiver. I do not find any merits in the contention of the

appellant. Merely because they have not collected service tax on the

presumption basis, it can not and does not lustify their bona fide lgnorance

of law can not be made base for the purpose especially when the appellant

is undertaking huge chunk of government work orders valuing in crores of

rupees translating into well established business entity for long period of

time'FurtheritisnotthecasethattheSamewasintimatedtothe

departmentinanymanner'Hadthedepartmentnotinitiatedthe

investigation,nonpaymentwouldnothavebeendetectedandrevenueloss

toexchequerwasatstake.Hence,theDepartmentwasjustifiedininvoking

extended period of limitation.

g.2 ln light of the above, l hold that extended period of limitation WaS

rightly invoked and this act of suppression of facts and non payment of

service tax with intent to evade rendered Appellant liable for imposition of

penalty under Section 78 of the Act and hence penalty imposed in the

impugned order is justified. I therefore, upheld the imposition of penalty

under Section 78.

10. As regard imposition of penalty under Section 77 of the Act' the

appellant pleaded that they are not liable to penalty under section 77 of the

Act.lfindthatitisafactthattheappellanthaswronglyassessedtheservice

providedbythemresultedinshortpaymentofservicetaxandcontravention

of provisions of the Act. Adjudicating authority, while imposing penalty also

recorded that Appellant failed to file correct sT-3 Returns while imposing

penalty of Rs. 10,0001 under Section 77 of the Act- l therefore hold that

penaltyimposedunderSectionTTintheimpugnedorderiscorrect,legal

and proper. WeL
10.1 As regard waiverof penalty under Section 80, a bare reading of this

provision would show that the onus is upon the appellant to prove

,,reasonable cause" for this failure. The appellant has not shown that there

was any reasonable cause, which occasioned them to make non payments

of service tax. The turnover of the appellant is substantial and even if they

had any doubt regarding the levy of service tax, they could have and should

have inquired from the department, which was not done in the instant case.

The appellant had suppressed the vital fact of providing taxable services

right from the beginning with intent to evade the payment of tax. Therefore, l
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hold that the benefit of Section B0 0f the Finance Act, 1994 is not extendable

to them. As discussed, ignorance of law and presumption of non taxability

can not come to their rescue. I rely on the Order passed by the Hon'ble .- rJ')

CESTAT, Chennai, in the case of TVS lVlotor Co Ltd. reported in 2012 (28)

S.T.R. 127 (Tri. - Chennai), held as under:

"13. So far as ground of no penalty advanced by learned

counsel is concerned there is nothing on record to show that

the appettant avoided its liability bona fide when it is an

established buslness concern with vast experience in

application of provisiotts of Finance Act, 1994 lts returns did

niot disclose bona fide omission. Rather facts suggest fhat

knowable breach of law made the appellant to suffer

adiudicatiott. Accordingly, no immunity from penalty is

poss/b/e to be granted on the plea of tax compliances made
'which 

was found to be a case no payment of tax on the

impugned services provided during the relevant period'"

10.2 Considering above facts of this case, I hold that the present case

does not merit invocation of provisions of section 80. l, therefore reject the

request of the appellant as devoid of merits

11. ln view of the foregoing discussions and findings, I reject the Appeal

filed by the Appellant and uphold the impugned order.
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11 The appeal filed by the Appellant stands disposed off in above terms
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To

Copy to:-

1 The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.

The Commissioner, GST & Central Excise, Bhavnagar

Commissionerate, Bhavnagar.

The Assistant Commissioner, GST & C Excise Division, Junagadh.

Guard File.

2

J

4

M/s Pruthvi Builders,

1't Floor, Marketing Yard,

Gate No.2,

Nr. SejalClininc,
Kodinar

Dist:- Gir Somnath
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