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Passed bl Shri Gopi Nath, Additional Director General (Audit)' Ahmedabad Zonal Unit'
Ahmedabad.

3TFr 
"war 

qigqr cslr"tu-*.J.g. (\rd.A.) ftaio tig.qo.?.tlg fi srrr qd cni 3fifus vrisr fr.

.e/r.rb-(€.fi. frar+ te.rt.r.tB + ae€wr S, 4I rtfi dRr, 3{q{ r5rfr'}ero; rfrBc, rrarqrqrd

*d-d lfr-i +t Fa;a :rfuB.'+q rqq,u ff'trrrrz',, *rfi-q r.cra g"+ rftf;-'++ squv *I qrrr r', +

Jiilrtd d-J 61 45 gfidi t e;eat fr vriqr crfod 6{A t r*?q t gfrf, clEqrt * sq d G-"c+a

t+-qr aqr t.

ln pursuance to Board's Notification No. '2612017 -C.Ex. (NT) dated 17 10.217 read

with Board's Order No. 0512017 ST dated 16.11.2017, Shri Gopi Nath, Additional Director

General of Audit, Ahmedabatl Zonal Unit, Ahmedabad has beer.t appointed as Appellate

Authorit-v for the purpose of passing orders irr respect of appeals filed under Section 35 of

Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

TT

q

3rq( 3n -sird/ €qra :nqf,dl 3c.rsf,d/ s.ilqI nr+qa, ddrq 3?qrq er6/ c-fl6f, {Ts*tc / dl;];rrr{
i 4nfivr*r ddni ic{afud srtt"ao :rarr d qffia: 7

Arising out of above mentioned OIO issued by Adrtitional/Joint/ Deputy/ Assistant

Commissioner, Central Excise / Service Ta-x, Rajkot / Jamnagar / Gandhidham :

$ffi & cft-{r& 6t arq (r{ 9i1T /Name & Address of the Appellants & Respondent :-

1.M/s Madhav Industrial Corporation, Plot No. 34 Ship Breaking Yard, Alang /
Sosiya Dist : Bhavnagar.
2. Shri Jiwajbhai R. Patel, C/o Madhav Industrial Corporation
3, Shri Vinodbhai Amarsinhbhai Patel, Plot No. 1O2 Escon Mega City, Opp.

Victoria Park, Bhavnagar

fs :ninrts$-O t eqEa 6t$ aqFa ffifua atr& d sqtrra vrffi r qrfuflur * sqcl
3rfi-d Erq{ 6{ Tr.Fdr tt/
Anr person aggriered br this Urrler in Appeal mar file an appeal to the appropriate authoritr
in lh'e follou irYE uar'.

fiqr al6 ,A-a. r* qr6 ad tarmr $ffiq ;qrqTftl-fllT * cR gfrfr, {ffiq i.crE qrffi

3iBf*ia,1944 *T wfi"sse * sir:la r.s fd.a srft}ftcq, tgg+ frI trRr s6 t 3rd"td
ffifua orr Sr an e+;.& t rl
Appeal to Customs, Excise & Servrce Tax Appellzrte Tribunal under Section 358 of CEA, 1944

/ Under Section 86 of the Finance Act, 199.+ an appeal lies to:-

oafi-floT qcqird t ersFl-f, {${T arqd dIaT qlniF, +;fiq 3iqrda q;6 \.{ €-drs{ 3fi&-q
;qtqtfu-srfr' *I fa-cls q-6, i€d "dr6 a 2. 3rr{. fi 'T{q. d* frr.fr, 6} 6l'al* qrfd(' t/
The special bench of Customs, Excise & Senice Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, Nerv Delhi in all matter:s relating to classification and valuation.

:qrr+a qfia.d-d t(a) d qimr rr\r 3rqrdi *' rremr elE g€fi aqd fiqt ete, *,fiq r.sre el@ (rq

t-dr6{ Jffiq ;erqrm-au^@1fc) fi cf..rq a}fiq fiB-6r, . afid'q- ild. {f,qr& er*a- rsrEt
3rf,sdrdrd- 3/."?E +) fi srfr aG(r tf

To the West reeioiral !9nch oI Custnms.. prcise & Se-r'vir e Tax Appellare Tribunal {( f,STAT) at.
2"r Floor. _BhaImaii_ Bharrarr. Asanra Ahrnedatrad-38001b in iAse o[ appeals oiher rhan as
mentionecl in para- 1(a) above

(A)

(r)

{ii)



(iii)

(B)

:tffiq;qrqlfu'm{nr t sasr Hffil qraa +ld a fu, a-f,Iq l?sTe ?Tffi 1rfi-a1 l''ffi, zoor,
* B-cq 6 + 3rf,"-d tsrnkd fuq ;T-E 

-qq{ 
na-: +I fl cftqt fr aS B-qT srar qG(' I gd$ t

+-q t 6q u6 cft * €rzl, ,16r liqrq ?1a. fi aiil ,qrd ST FtrT 3ik dqTzn rfzn aaiar. 6cq r
ars qr is$ 6ff, s dr&' €qv ri 50 *rc {qr' d6 3rzrfl 50 dre sq(r + 3rfufi" * a} rarr:
1,000/- Fq$, 5,000/- Fq$ 3rqfl 10,000/ rc-i 6r trFfkd daT ?16 Sl cfr lrd"a qtr ftffta'
q66 6r c"Frfla, €-diftI-d Jm'drs ;qrqriEqinT 6r sner + Hdrt'fi {frFir h ara t Gd. sfr.

i+reB.'6 #{ + S-6 rqm orfr turfud d-m gnre ndrr F+-qr iler aiBr, r osEa Frq-c sT sldrd,
d-+ 6r rg ensr fr ila a'rfdr' il6T €tiR'-d $trrir ;qqTfuflrr tr ern{r Rrf, g 1 se5a6'sfie1
(Ft strfr) t frl ;nd-aa q-* t sr:r sool- rqr' *r Eqifta Qri;6 F+n rwr iliTr rt'

Tlte appeal to rhe ADpellale Tribunal shall be filetl in ouadruolicate in form EA-3 / as
prescribed under RulF o of Cenrral Excise lAoorall Rules.2001'and shall be accomnanied
against one $hich ar least should be accbrirbanied br a lee of Rs. 1.000/. Rs.5000/-.
RE. 10,000/. rvhere amuunt ol d ulr dcma nd / in l'eresl /Denall\ / refrrnd is uDro 5 Lac.. 5 Lac'td
50 Lac and abole 50 Lac respecfireh in the form ofcrossbd bank drafi in favoui of Asst. -Resisrrar oI branch ol anr nominared nublic sector bank oI the olace uhere rhe bench oI anr -
noininated public se,'tor- bank oI lhe place rrhere rhe bench'of rhe Tribunal is situated.
Applicalion made tor qranl ol sla\ shall be .rccomnanied bv a fee of Rs. 500/-.
${HIq ;qrqrH6{ur a wry ytra. fdca }lttxacq. 1994 *I qr{r 86(t) fi 3rilJtd S-dr6{
ffi. 1994. + B-{n 9(j) & rfa Gn:iila yq:r s.T. s fr qrr qmi fr 6r ar sd;aft w ss$
spr frs m&r fi Ers 3rq-fr 6r r-S 6t. rsfi qft' srq fr Fd?a st (rfA t t-+ cfr cETR-(
d'ff qrfrq) 3lk f,d?t t rq t 6ff \16 qfr t snr, G-fl t-4r6{ SI ir+ ,.qrs 6r qta Jif{ irrnqr
arqr tr8iar sq(r 5 Erg qr 5SS 4irr. 5 dIEr 5q(r qI 50 dr€t scq iffi' 3{qcir 50 drtl 5c(r t
3{B4t $ d raer: 1,000i- srrS. 5,000/- {qt 3{?r4t 10 ,000 wi or FrutR-a "6r 

q16 6t vF
rcra +tt ftql-fra qra 6r fiqirra €tiftIa 3$-&q fi qror * {EErS {B€cR t
-rr g ffi sfr €r6ffim6 &h + d'6 rqrr artt ffid f6 SFFd eadRr fu-m arar ilft\r t €rifu-d
grrc 6I e].rlclEl il+ fit rs qnor d fr urftr, ro €dB-a :ttrIq;rq]qrfufr{-UT 6r qnor Rra t r

EIJTd :nd,r lrt :fr&'l * flilq 3irtaa'-q{ + qrzr 500/- rw ar ftql'fta qt6 dql 6{dr 6lJn l/

The appeal under sub section ilt ot Secrion 86 of the Finance Acr. 1994. to the Aooellate
Trihundl Shall be liled in quarlrunlicare in Form S.T.l as nrcscribed under Rule 911'l'of rhe
Senice Tax Rules. laa,i. afid Shall be ar comoonied br a cbnr ol the order aooealed asainst
lone o[rvhich shal] be certified coovt and should be hccomrianied bv a fees'o[ Rs. 1 001
where the amount of serrice tar &'inierest demanded & pena'1tr leried of Rs.5 Lakhs or less,
Rs.5000/ rvhere the amount o[ senice ta-r & interest demarided & oenaltv levied is lrorc
than five lakhs but not exceedinp Rs. Fiftt t.al'hs. Rs. 10.000/ . rr here the a'mount of service
1a-x & interesl demanded & pen5ltr leried is more rhan fiftr'Lakhs rupees. in the lorm ol
crossed bank draft in faroui o[ tlie Assistanr Resislrar o[ ihe bench 6f nomlnared Public
Sector Bank ol tfe place \here lhe bt-nr lt o[ Tri6unal is siluared. / Applicarion made lor
grant ol star shall be accornpanied h1 a lee ol Rs.500.'

(i) fucd yfuBe-a, 1e94 Sr lrrr 86 Sr 3c-urr3i (2) t.q (2A) fi aririld a-S ff 
"rm 

3{q-f,, t-dr6{ .
Fr+qsre, 1994, *' fr-+r 9121 (rd 9(2A) * rea RqiRa !FE{ s.r.-7 C 6r or q-+?fr a?i wt srtr
3rEfrd, k;f,Fi Jllr( ?16"3?rdr 3nzFkr (3rfrO, a-fr-q 3iqE fl6 @Rr crft-d :ntqr ff cft-sf

{id.rf, +-{ (rffr t as qfr sarFl-d d-fi ErFq) $lr :ti 
"r+a 

Earlr sflszr 3lrrFrr 3derdr 3qrzmd,

a-ftq r.qtq er6/ e-d?F{, +t'JSffq ;qqftl'+r-or 6i 3rdrd nS 6{i 6r fi{er ili ad'ltrtsr fiI
cFBffsRr*sETa6{fft4r t/
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST,7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied b-"- a copl'of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) (one of u,hich shall be a certified copy) and copy of the order passed
bl. the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Ta,r to filelhe appeal belbre the Appellate Tribuhal.

(i1) fiar tra, A,-fiq r.qr6 ?16 ad tdrsr affis"sTE'sroT (+€ld) t cF Jffi t orrd n-an*q
r.sn'sm sEC-+q 194"4 fir tlr{r 35(rcF t 3fldd, ai Sr ffiq:rfufr-+q, 1994 & qRr 83 +
,E?id 

-fur+-{ 
+t et arq fi ,€ t, as 3rear * cR dffiq HfufilT fr 3rqra 6€ {rrrq Jaqrd

gry€-dr 6{ ni?r t ro}fura (iov"l,;rq a+FT r.d 
Ea'trT ffid t, qT 

{qi-dT, ilq t-{d^qutaT
#+rt*a t. 6l sr4inf, B-qr drr. d?d fr r€- trm .I fuE sqr F6 dri arit *ffa ile {fle} q€

6tl-3 5q(' t sE-+ q alr

&fiq saqrd clra (rd S-dEi{ + n6ztd "opr fu(' 4(r Cre4;- d' Fq qnp-a t
(i) qRr 11 * * :iajra r6.q

{ii) ffi*e aqr 6r ff r€ 4nrd {rle}

(iii) ffie rar fi.{s-I{dr fi B-.rq 6 * 3]a?tfl aq r6Fr

- dRri z16 B 5w trnr t cldrTrd ffiq (s. 2) siFlG-{q 2014 + 3rRBT t $ ffi 3rfr-e'q

crffi * sqsT Bqrfflrd r?rrr;i 3rS ad irtrd +t aq r& d-ntl
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
194.1 r.vhich is also made applicable to Sen,ice Ta-x under Section 83 of the Finance Acl, 1994,
an appeal aqainst this order shall lie belore the Tribttnal on pavmenl o[ l0''o ol lhe dul)'
demirided ntrere durr or durr an,l penaltr are in dispure. or penalty. where penalt5 alone is in
dispute. prorided thi amourir of pi'" deposir parabl'e uould be subject lo a ceiling of Rs 10

Crores,
Under Central Excise and Service Tax, "Duty Demanded" shall include :

lil amount determined under Section 1 1 D;
lii) amount of erroneous Cenvat Credit taken;
liiil amounr pa\able under Rule o of the Cenrat Credit Rules

n,.rvid.d further'that the provisions of lhis Section shall not apph lo the stal
application ancl appeals pending befbre ar-ry appellate authority prior to the commencement of
the Finanr-e {\ o.2 } Acl, 2014.



(c) flRA 5{iF',E A} qaftrur 3nira :

Revision aoolitation to Government of India:
gs vrlqr # qateTq qfr-+r FaRfua ffr+d fr. i,?rq r.qE t5+ ufuG-+x. lgq.+ fr tm /
35EE +' qera "q\ia+ t 3rdlrd :r+r gfos. Hrra {r[mr. qrfrq]"T rad-d;r f6rt. fr".-d rrrfr{. ITJrE
fre{4, dtfi Hfril:d-rd ftq ar+a, s*rE qrat, +$ ftt-& r iooot, +l fu-qT drdr ilfB(r I
A revision aoolrcation lies to the Undcr Secretan, to the Gorerttmcnl of lndia, Rer tston
Aoolication Uhit. Minisrrr of Finance. Dcnartnrent ol Rerenue. lrh Floor, Jeevan Deen
Buildins. Parliamcnt Strent. \err Delhr I 1000 I , under Secti()n .l5rEE of lhe CEA Iq+4 Iir
respect'6flhe lollorr ir rg case. gorerired b\ firsl proviso lo sub seclion {1)ofSection-J5B ibid:

qft, rye t ffi arsra * frrrd fr s6r 6{rt;r B;S aw dftd 6T-{srA t srsrr 116 t qrrrrF-d

* Etrra qr E fi i6q- q;|{srA qr fim G,f't'+ +iEn rrf S SHt s,i'sr rE qrrrE];i fi dha. qr fi6fr

?TsT{ -a! 
fr qr ersRUI 8. qm fi rr{rF sr i. Ch]a. ffil *miri qr ffi s,ET{ T S flrf, t .rosra

+ qraa *r/
ln case of anv loss ol soods. lvhere the loss occurs in transit frorn a factorv to a warehouse or
to anorher fa'clorr or Yrom onc rrarchousc to anolher during the cottrse b[ processing o[ the
goods in a u.arehduse or in storage r,r'hetltt'r in a facton'or in-a rvarehouse

s..Fd * dr6{ Gffi {rEq qr et{ +t fua an G ara *'frMnr fr rqra r"t Hrfr q{ sft ,r*
adq 3i+ eF fi 6c (kd-d) t ar{d fr, * HT.d S dr6{ Affi iT"q dT qf{ *t Gqia SI 4fi tl
t'
ln case of rebate of dutY of excise on qoods t:xported to an\ countr\. or territon outside India
of on exiisable maleridl used in the''man t t f ai-ture of the- gor.rds ri'hich are eiporte.i to an.\
countn' or territor| outside India.

qtr rrqrc ?16 fl srrr?rEl B-r, fufl s{rd }, dril. ;tqril qT srzra +l qrd G.alE fr-or rrqr tr l
Ir: case o[g-oorls exdc,rled ('utside In(lid c\porl lo Nepal or Bhutan. rrillrout patmenl ofdul\.

€fifaf,d racrd + ,cqred er6 fi slrrdrd + fAq d 5qA Atfic ts JIfuG-{fr w tst. frAa
+dr;rat * d m;q ff 4'5 t $k i-t lntqr ;t nrq+-a ivqa) + aar+r fiaa vfuG-+s (a zl.
t9q8 #I uRr 109 t rorn G-+a *r rB nt-e Jr?rdr ffift1 cr{ qT drq fr qrfua fuq rIs Bti
Creclit of anr dLrtr aliorved ro lre utilrzrrl lorrards Darmenl o[ excis" dutr otr final prodttcts
under the oiorisrons o[ this Act or the Rrrl.s made there under sttr lr order is passed br lhe
Crimhiisiohei tAppeutst on or a,ter. lhe tlatc apnoinled under Sec. 109 of the Finance lNo.2)
Act 1998

3qir+d 3n46f, e d cfrqi qq{ {r&qr EA-8 ji. d #r a,-fiq r.qriid alffi 1:rfi41 1;;lqqr+dr,

2001, +'6aq 9 * 3td?td fafffr'd t, S,s 3{reer * Tins"T + 3 qr6 fi ffird 6r arff orFtq r

lrtr+d 3{rff,d t snr qa yrier a 3{fifr:n{cr fiI d cFqi srra fiI arfr qGqt gr?r fr *;.ffq
3iqrd arffi utrH'q-q, 1044 6r qr{r 35-trE * a-ea Fqifta elffi 61 3r4Edft * un-q + d{ w

The abore aDDlicatiot) shall be made in dLrplrcat.e rn l.'orm No. EA-8 as snecified under Rule,9
oI Central E-rcise lAonealsl Rules. 200 I r,,rthirr 3 monlhs lrom thc date orr rrhich lhe order
sousht to be anoealetl asaihst is communicalerl and shall be accompanied b\ 1\\o c()Dies each
of tHe OIO antl'Order lii Anneal. lt should also be ar companied Ir\ a copr' o[ TR 6 Cha]lan
eviderrcing pa\m('nt ,,t presliihed fee as prt'scrtl-red under Set tion J5 l-ti oI CEA. 194], unrler
Major Head of Accor.lrtt.

qdfuilT 3nd-{d t srer ffifua ieqiRa ere<F ffI 3rdls"ft fi orfr uf}t, t

3ot trora {f,rr (16 sre: qqg qr 5s$ 6ff fr a sqt 2ool 6t slrrd'rfr f+-qT ilr' 3iT qA eilrfr
aqa ra ilre- sqt $;qrfl d d 5q$ 1000 -/ 6r elrrdld Aer frR, r

The rerision aoolication shall llc ac(omDanicd "br a lee of Rs. 200/- \\'here lhe amount
involted in Rufies One Lac or less and l{s. l00tt7- where the amouut'invo]ved is more than
Rupees One Lac.

qi?, se yrlqr 4 4ig 4d yrdct fl sgrder B ai *-t6 Fd 3nasr t Rq qr6 q;T e'rrdrd. Jq{-rd
6rr i B-sT ,ro +iB-a] ts aeq + aii rc ,R e RET +e 614 t {di # Rt qqfurfr vqihq
ffifr-fiq +i s+ gfia qr +-ftq €-amri +t t'6 xri{f, B-qr drdl t t / t" case, if the order
covers variorrs rrurnlrers oI order- in orieirral. fee lor each O.l.o. shotr]d be naid in the
aforesaid manner. not rrithslandrns the [irtli that tl]e one anu al l(, the AnDellanl T.ibunal or
rhe one appli( alion to the Ccnlral Govl. As the case mar bel is filled ro aroiil scriploria uork rf
excising Rd. I lakh lce ol Rs. )007 lor caclr.

q"nfletfud ;qE[ { tr;+ yftF+s, 1975, fi :rrofr- t t 3ERrR qii yrhr (rE E?r4a ]near 6l
cfr q{ futft-d 650 +tt fl ;qrqmrq qc ftfu-c"d:n rfar srGqr I "
One coor o[ aoolication or O.l.O. aS tlrc case nrar be. and thc t-,rdcr r.r[ Lhe adiudicatins
aurhoriti shall 'Uear q courr lee stamp o[ Rs. 6.50 ai prescribed unrler Scl:edule I ifr terms oT
the Couil Fee Act, I(,75, as amended.'

dtaT arc*F, A;dtq 3tqrq q1s rd €qr6{ Jfi&q;qqE-*ror t+r4 frfu) Bqar-d-&, 1982 fr dffi-d
(.d 3l;t rdFtrd mrA # sfu'tra 6{i drd f}rn1t fr ritr aft eqra 3{r6ft-d fuqT arar tr /
Attention is also invited to the ruies coverinR tlrese and other related matters contained in the
Customs, Excise ancl Sen,ice Appellate Trilrrinal (Procedure) Rules, 1982.

37q sffiq qrM *i 3rq-d <Tfuf, FCi t €-qft-d auv+, E-cqa 3n{ ilfr-ddfr siE-rrcit * frr,
3rfiil-Qtr idsTFlRI {qq553 11'11,1v.6bgc. gov. in -6i aG FrrA t I /
For lhe elaborlltc. dttailed and latest provisirrrrs relarinq 1o lilinq of appeal ro t;te higher
appeJlare aulhorit\. tlrc appellant mar rel,'r lo lhc Depannicnlal rvelrsite rriirr , ',e, .qor il

{i)

(il)

(i ii)

(iv)

(r,)

(ui)

(D)

(E)

(F)

(G)



Sr
No.

01

o2

03

M/s. Madhav
Industrial
Corporation

Shri Jivrajbhai
R. Patel, Clo
Madhav
Industrial
Cor oration
Shri Vindobhai
Amarsinhbhai
Patel,

Plot No. 34,
Breaking
Alang/ Sosiya,
Dist.: Bhavna ar
Plot No. 34, Ship
Breaking Yard,
Alang/Sosiya,
Dist.:Bhavnagar

:: ORDER.IN -APPEAL::

Y 21 1 44 " 1 45. 227 I BV W201 7

Appeal No.

144lBvRl2017

No. 2 14s lBVRl2017

No. 3 227lBVRl2Ot7
Mega
Victoria
Bhavna

City,

Ship
Yard,

Escon
opp.
Park,

Plot No. lO2,

The above three appeals have been preferred by the above unit and

person (hereinafter referred to as "the appellant no,1" ttthe appellant no.2"

and "the appellant no. 3" respectively) against the Order-ln-Original No.

50/AC/ Rural/BVR/RR/ 20 16- 1 7 dated 28.O2.2017 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner, Central Excise,

Rural Division, Bhavnagar (hereinafter referred to as "the Adjudicating

authority") . The appellant No. 1 is engaged in manufacturing of excisable

goods and is registered with the Central Excise Department and availing

Cenvat credit under the provisions of Cenvat Credit Rules, 2004 (hereinafter

referred to as "the CCR ).

2. Directorate General of Central Excise Intelligence (now Directorate

General of Goods and Service Tax lntelligence) (hereinafter referred to as

DGCEI) gathered an intelligence that most of the ship breaking units in Alang

are engaged in large scale evasion of Central Excise duty by way of clandestine

removal of plates and scraps to rolling mil1s and traders, undervaluation of

plates and scraps obtained out of ship breaking by issuing invoices by

declaring only about 7 5o/o of the actual value and transfer of fraudulent Cenvat

credit by issuing sales invoices to furnace units, without actual delivery of

excisable goods. Therefore, investigation was carried out at brokers,

transporters, angadias and ship breaking units which culminated into

issuance of a shoq, cause notice No. DGCEI/AZU 136-43120 13- 14 dated

28.05.2013 to all three appellant, demanding Central Excise duty Rs.

38,34,615/- b1, invoking extended period of limitation alongrvith interest and

also proposing penalties under section 11AC of the Central Excise Act, 1944

and rule 25 ol the Central Excise Rules, 2OO2 from appellant No. 1 and

4

Name of the Address
A ellant

Appellant
No.

No. 1



y 
2 I 1 44. 1 45 " 227 tBY N20 t7

proposing penalties on appellant no. 2 & 3 under rule 26 of the Central Excise

Rules, 2002. The said SCN was adjudicated by the adjudicating authority vide

the impugned order, in which duty was confirmed along with interest, imposed

penalties as proposed in the SCN.

3. Appellant No. 1 & 2 have preferred the present appeal mainly on the

follou,ing grounds:

(1) The adjudicating authority has passed the impugned order without

granting cross examination ol transporters and brokers whose

statements have been relied upon in the SCN and OIO, rvithout

following the provisions of Section 9D of the Central Excise Act, 1944.

They relied upon the case laws of (i) G. Tech industries V UOI - 2016

(339) ELT 209 (P&H), (ii) Jindal Drugs P. Ltd. V UOI - 2016 )340) ELT

67 (P&H), (iii) J & K Cigarettes Ltd V CCE - 2OO9 (242\ ELT 189 (De1),

and (iv) Basudev Garg V CCE - 2013 (294) ELT 353.

(ii) Demand of Central trxcise duty Rs. 2,87,518/- is based on booking

register of the transporter. Booking register of transporter cannot be

evidence of alleged clandestine removal as there is no evidence that

the goods were loaded from their plot and no evidence that such

goods were supplied to any buyer and they have received any payment

against such supply. Also there is no statement of broker in support

of the allegation. The charge of clandestine removal cannot be

established based on third party documents as laid down in judgment

- (i) Sulekhram Steels P. Ltd. V CCE - 2}ll (273) ELT 140, (ii)

Charminar Bottling Co. P. Ltd. V CCE - 2005 (192) ELT 1057, and (iii)

Rama Shyam Papers Ltd. V CCE - 2OO4 (\68l trLT 494.

(iii) Similarly demand of Central Excise duty Rs. 10,97,0853/- is based on

Diaries/loose papers recovered from the premises of Mr. Vinod Patel is

not tenable as there is no evidence of transport of the goods or no

statement of any buyer confirming supply of goods.

(iu) Demand of Central Excise duty of Rs. 24 ,49 ,243 / - is on the ground ol

undervaluation based on comparison of their sale price with rates

published by M/s. Major and Minor is untenable in 1aw as it is

contrary to provisions of Section 4 of the Central Excise Act, 1944.

There is not even a single statement of any buyer to the effect that the

price paid by the buyer to them was over and above the price

mentioned in the Ceqtral Excise invoice issued by them. They relied

upon the case law of M/s. Sterlite Industries Ltd. V CCE - 2005 (189)

)
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(u) The notice is barred by time as the same was issued on 28.05.2013

and demanded dut1. for the years 2009 and 2010. Larger period of 5

years is inapplicable in the present case. It is clear from the

statements of the authorized person that they have not cleared any

goods without Central Excise invoice and hence no willful

misstatement or suppression of facts of contravention with intent to

evade payment of duty.

(vi) Since demand of duty is liable to be set aside, the interest and

penalties are also liable to be set aside.

4. Appellant No. 3 has preferred the present appeal mainly on the following

ground s:

(i) They had requested for copies ol relied upon documents u,hich u,ere

not provided to them and adjudicating authority imposed penalty

without following the procedure ol principles of natural justice.

Adjudicating authority has not granted effective personal hearing and

OIO is vitiated; the impugned order was passed ex parte and also the

adjudicating authority failed to consider their request to file reply

belore them.

(ir) They had promptly responded to all notices of personal hearing by

filing a request for adjournment and also asked for copies of relied

upon documents during course of personal hearing. The adjudicating

authority remained in a peaceful slumber for more than there and

half years to issue the SCN and after search and resumption of

documents also for more than three years to adjudicate the case. The

time allowed to them for submitting reply and delending the case is

very less.

(iii) During the course of personal hearing, they had asked for cross

examination of Shri Mahendra Rana, Partner of M/s. Maruti Metal

Industries. Hou.ever, the same has not been allowed by the

adjudicating authority.

(iv) Penalry can be imposed under rule 26 of the Central Excise Rules,

2OO2 only if a person knou,ingly deals with any goods which he knows

are liable for confiscation; that they had neither purchased nor dealt

with the goods knowingly that these were liable to confiscation and as

such no penalty is imposable under rule 26 of the Rules as imposed

vide the impugned order.

(v) They had never acquired possession of the goods as alleged in the

SCN and had nothing to do u.ith the sale of excisable goods i.e.,

6
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Stainless Steel Scrap or the payment or evasion of dufy. In absence of

anlr contrary evidence to suggest that they in any way conspired or

colluded the ship breaker to faciiitate the evasion of excise duty, they

cannot be penalized.

Entries made in data which was retrieved from pendrive was mostly

made by him on Sundays for practice of account and that can be

verified from the report of Directorate of Forensic Science, GOG,

Gandhinagar. Hence, it cannot be concluded that entries retrieved

from pendrive are of clandestine removal. There is no evidence except

these entries.

The slne qua non for a penalty under rule 26 on any person is that

either he has acquired possession of any excisable goods with the

knowledge or belief that the goods are liable to conliscation under the

Central Excise Act or Rules or he has been in any way concerned in

transporting, removing, depositing, keeping, concealing, selling or

purchasing or has in any other manner dealt with any excisable goods

u,ith such knowledge or belief. Acquisition of possession of oogds is,

indisputable, a physical act, and so is each of the various ways of

dealing with goods, specifically mentioned in the ru1e. The expression

"any other manner" should be understood in accordance rvith the

principle of ejusdem genens and would, then, mean "any other mode

of physically dealing wlth the goods". This position has been

recognized in Godrej Boyce & Mfg. Co. - 2OOl (148) ELT 161 (T),

u,hich has been followed in A. M. Kulkarni - 2003 (56) RLT 573

(CEGAT - Mum.). The decision in Ram Nath Singh - 2003 (151) ELT

451 (Tri-Del.) is aiso to the same effect. Any person to be penalized

under the above rule should also be shown to have been concerned in

physically dealing with excisable goods with the knowledge or belief

that the goods are 1iab1e to confiscation under the Act/Ru1es. He

should have don the act with mens rea.

From above, he is not liable for penalry under rule 26(1) of the Rules,

as he has not involved in possession of the excisable goods removed

clandestinell,. The decisions relied upon by the adjudicating authority

are not relevant to the case.

5. Shri J. C. Patel and Shri Rahul Gajera, advocates appeared for personal

hearing on behalf of appellants No. 1 & 2 on 18.l2.2ol7 and reiterated the

submission of appeal memo and submitted sets of judgments in their favour

requesting that the same may be considered

7
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6. Shri Madhavkumar N. Vadodariya, C.A. and authorized representative of

appellant No.3 attended personal hearing on 31.01.2018 and reiterated

submission of appeal memo and filed the wrltten additional submission dated

3 1 .0 I .20 1 8 for con sideration.

7 . I have carefuily gone through appeal memorandum, case records, written

and oral submission made by the three appellants at the time of personal

hearing.

8. Regarding the plea of the appellant No. 1 that cross examination was

requested by them but not granted by the adjudicating authority, I find that

the appellant No. t had asked for cross examination of Shri Vinod Amarshibhai

Patel, Shri Kishor Amarsinhbhai Patel, Shri Bharat Seth and few truck owners

as re ferre d in the SCN. Hou'ever, it u'as found by the adjudicating authority

that such request for cross examination was a delay tactics and that there are

certain case laws which says that it is not necessary to grant cross

examination in each and every case; that granting cross examination depends

upon the facts and circumstances of each case. On the other hand, the

appellant have cited lour different case laws and contended that since

u.itnesses are not examined by adjudicating authority as per Section 9D of the

Central Excise Act, 1944, such statement cannot be relied upon and that

adjudicating authority was required to grant them cross examination before

admitting such statements as evidence. On going through the SCN and OIO, I

find that no statement of truck owner is relied upon in the case. Further, I find

that as described in the SCN itself, the partner of the appellant No. 1 (i.e.

appellant No.2) was confronted with the statements recorded during

investigation and ample opportunity t,as granted to him to put forth his

version against the statements recorded and documents collected during

investigation. However, he has never chailenged any of the statements recorded

or put forth his version against such statements and documents collected

during investigation. Regarding 40 entries found in booking register of

transporter wherein invoices were issued in 26 cases and in remaining cases

no invoices u,ere issued, he stated that the truck might have come to his

premise but due to some dispute with driver, the truck might have gone to

some other plot for loading. Regarding diaries recovered from the broker, he

stated that he cannot explain what is written by the broker in his diary, though

he agreed that plot number mentioned in the diary belonged to them. Thus, he

$ras not able to provide any tenable reasons/ explanation. Further, I find that

8
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such statements rvere never retracted. Further, it is not a case where the case

of the department is solely based on the statements recorded. On the contrary,

I lind that Shri Vinod Patel, in his various statements, on being shown the

diary/papers recovered from hls residence, stated that all the figures and data

therein u,ere imaginary. Thus, the statements of the tr,vo brokers, i.e., Shri

Vinod Patel and Shri Kishor Patel, in no way alleges anything against the

appellant No. 1. It was the diary u'hich \1:as recovered from their premises

'"vhich showed the whole transaction ol the appellant No. 1. It is also not

forthcoming from records, as to what the appellant No. 1 wanted to prove by

cross examining such persons. Similarly, in case of transport booking agents,

they have only explained the entries made in their register and their business

sty1e. It is not forthcoming from records as to what the appellant No. 1 wanted

to prove by cross examining such transporters who have simply described their

business and entries in the register. I agree with the finding of the adjudicating

authority that cross examination is not required to be granted in routine

manner. It should be decided by the adjudicating authority on case to case

basis, looking to the peculiar facts of each case. I also find that during

investigation as well as at the time of SCN, appellant No. 1 was provided copies

of statements recorded as well as documents collected during investigation.

Thus, I lind that the principles of natural justice have been followed in the

case. I also find that neither during original adjudication process nor during

appeal stage, the appellant No. t has shown their doubt about credibility of

statements recorded and documents collected. It is not argued that the

transporter was making entries in his register on his own and that they or

commission agent have not ca11ed for the trucks for loading goods from their

premises. They cannot argue on this point because out of 40 entries in

transporter's register, in 26 cases, relative invoices were found to be issued by

the appellant No. l. Therefore, I agree with the findings of the adjudicating

authority that asking for cross examination by appellant No. I was nothing but

delay tactics. My above view are supported by judgment of Hon. High Court in

the case of M/s. Patel Engineering Ltd. V UOI - 2Ol4 (307) ELT 862 (Bom),

uherein ir uas held that:

21, Thus, the consistent uieu is that mag be and only in case of want

of Notice to the affected partg in all other cases i, is not enough to allege

breach of pnnciples of natural justice but also demonstrate that

prejudice is caused by such breach. Ihis is for the simple reason that

any departure or euery breach does not necessailg result in miscarriage

of justice or gross failure of justice. Further, the principles of natural

9
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justice are not a strait-jacket formula. Which principles of natural justice

or uhich facet of the same is applicable, depends upon the nature of the

lis, the statute under which an adjudication is undertaken and seueral

other factors.

I have also gone through the case laws cited by appellant No. 1. I find

that the facts and circumstances in those cases were different from the facts of

the present case, for example, in case of M/s. Jindal Drugs P. Ltd. V UOI -
2016 (340) ELT 67 (P&H), it was held by the Hon. High Court that statements

recorded behind back of assessee cannot be relied upon in adjudication

proceedings without allowing assessee an opportunity to test evidence by

cross-examining makers of said statements. Hou'ever, in the present case, it is

clcarly mentioned in the SCN that statements of various persons recorded were

shou'n to partner of the appellant No. 1 (appellant No. 2) and he was asked to

comment on the same and such comments were duly recorded in his statement

under Section 14 ol the Central Excise Act, 1944. Therefore, it cannot be said

that the statements were recorded behind the back of the appellant.

9. Another plea of the appellant No. 1 is that no demand can be raised on

the basis of booking register of the transport company as there is no proof that

the goods rvere actually loaded and sent and that there is no confirmation from

buyers or brokers. In this regard, I Iind that out of 40 entries in the booking

register of the transporter, 26 matched with the invoices issued by the

appellant No. 1. In case of remaining 14 entries, it was found that no invoice

lr'as issued by the appellant No. 1. Further, from register maintained by GMB,

it rvas found that on the date mentioned in the booking register of the

transporter, such truck had entered the premises of the ship breaking yard.

Thus, both entries ta11y u,ith each other. Hou'ever, the partner of appellant No.

1 (appellant No. 2), during his statement, failed to provide proper justification

and stated that due to disagreement with the driver, the goods might not have

been loaded from their premises and that the truck might have gone to some

other plot for loading the goods. However, no evidence has been placed by

appellant No. 1 that there was any cancellation of supply order or there was

any dispute, due to which the truck mentioned in the booking register was

dirrerted to some other plot. It is confirmed by the transporters and brokers in

their respective statements that they enter the details of the truck and plot

number etc in their register only after the deal is finalized and they u,ere

confident that whenever there is entry in booking register, the truck had loaded

scrap from the plot number mentioned in the register. Therefore, the

l0
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explanation put forth by the partner of the appellant No. 1 (appellant No. 2)

cannot be accepted. Regarding confirmation from buyer end, it is seen that the

booking register only shou's destination and not the name of the bulrer.

Therefore, such confirmation from buyer end is not possible in the present

case. I find that in cases of clandestine removal, it is obvious that the

part1./person engaged in such illicit activities rvould try his best not to leave

any evidence behind and therefore, such cases are to be proved on the basis of

evidences available. It is settled legal position that it is not necessan'to prove

the same u'ith mathematical or clinical precision. I rel1' upon the follou'ing

case-lau':

COLLtrCTOR OF CUSTOMS, MADRAS AND OTHERS Vs D. BHOORMULL -

1e83 (13) B,L.T. 1s46 (S.C.)

30, It cannot be disputed that in proceedings for imposing penalties

under clause (B) of Section 167, to which Section LTBA does not applg,

the burden of prouing that the goods are smuggled goods, is on the

Department. This is a fundamental rule relating to proof in all cnminal or

quasicnminal proceedings, uthere there is no st(ltutory prouision to the

contraru. But in appreciating its scope and the nature of the onus cast bg

it, rue must pag due regard to other kindred pnnciples, no less

fundamental, or uniuersal ctpplication. Qne of them is thot the

prosecution or the Deportment is not regulred to Prove its cdse

with mqthemetical preclsion to q demonstrcble degree; for' in all

humqn qflalrs qbsolute eertqintg ls q mgth, qnd qs Prof. Brett

felicitously puts tt:'qll exorctness ls o fake", Dl Dorodo of ebsolute

Proof belng unqttqlnqble, the law, g,ccePts Jar it, probabllltg as o

working subqtltute ln this work'e'dag world, The lcw does not

reguire the prosecution to prove the lmpossible. All that lt
reguires is the eqtq.blishment of such q. degree of probabilitg that

q prudent mctn m*U, on its besis ' helieue in the exlstence of the

fect in issue, ?hus legal proof ls not necessotfllg perfect proof

often lt ls nothlng more thqn 4 Prudeftt mq.n's estlmqte qs to the

probabllltlea of the caee.

31, The other cardinal principle hauing an important beaing on the

incidence of burden of proof is that sufftciencg and tueight of the euidence

is to be considered to use the uords of Lord Mansfield in Blatch u. Archar

(1774) 1 Cowp. 63 at p. 65 "According to the Proof which it tuas in the

pou-'er of one side to proue and in the power of the other to haue

contradicted". Since it is exceedinglg di.fficult, lf not absolutelg

imposslble for the prosecution to proue facts which ore especlallg

1l
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within the knowledge oJ the opponent or the accused, it is not

obliged to proue them as part of its primary burden,

10. It is also pleaded by the appellant No. 1 that charge of clandestine

removal cannot be said to be established on third party records as laid

down in case laws cited. In this regard, I find that a portion of demand

raised against the appellant is based on diary/ private record/ computer

data recovered from broker Shri Vindod Patel and Kishor Patel. Though

Shri Vinod Patel did not co-operate with the investigation, which is clear

lrom the replies given by him during recording of his various statements,

the investigation has been able to decipher the data recorded in coded

language. On comparison of the said data with clearances shown by the

appellant No. 1, some official clearances made by appellant No. 1 are found

to be recorded in such private record/diary of the broker. Appellant No. 1

or appellant No. 2 were not in a position to explain as to how their official

transactions were lound in the diary of the broker, u'hen confronted u'ith

such records. It is clear that the diary maintained by Shri Vindo Patel

(broker) contained licit as r,r,ell as illicit clearances of the appellant No. 1.

The modus operandi adopted by the appellant No. i is further evidenced

from statement of Shri Mahendra Rana, who has categorically admitted

that Shri Vinod Patel used to supply goods from one firm and invoice from

another firm. Thus, I find that authenticity of the diary maintained by Shri

Vinod Patel is established. Since, it is not only the diary upon which the

whole case of the department is made out but also the fact that the diary

contained some transactions which matched with the official transactions

of the appellant No. 1 read u'ith the statement of Shri Mahendra Rana, the

case laws cited by appellant No. 1 to argue that demand cannot be raised

based on third party data is not acceptable. I find that on this count also

the clandestine clearance by appellant No. I is established.

1 i. Regarding allegation of undervaluation in the SCN, it is contended by

the appellant No. 1 that after introduction of transaction value concept,

department cannot raise the issue unless it is proved that buyer has paid

over and above the price mentioned in the Central Excise invoice issued by

them. In this regard, I find that the diary seized from the broker, Shri Vinod

Patel contains details about cash amounts transferred from various buyers

to ship breaking units through angadia. Further, the price adopted by

DGCEI is also relied upon by most of the ship breaking yards of alang and

the goods emerging out of breaking up of ship is sold at or about the same

12
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rate. I find that in order to be just and fair, the investigation has also

allowed variation :upto 2o/o in the price published by Major and Minors.

Thus, I find that it is not a case where flow back of money or receipt of

consideration over and above invoice value is not established. It is but

natural that in a case where assessee is engaged in clandestine clearance

as well as undervaluation ol goods produced by them, no one can establish

one-to-one correlation of goods sold and payments received in cash or

through angadia. In my view, it is sufficient evidence that as per the dairies

recovered from broker Shri Vinod Patel and Shri Kishor Pate1, cash

transactions took place between various rolllng mills/ furnace units and the

appellant No. 1 through the brokers and hence it can be said that the

appellant No. 1 received some payment in cash over and above invoice

value through illegal channels. Therefore, i find that the rejection of

transaction value and replacement of the same by the price prevailing is

correct in view ol Valuation Rules as well as section 4 of the Central Excise

Act, 1944.

12. Regarding the plea that the notice is barred by limitation, I find that

the investigation is successful in proving that the appellant No' 1 u'as

engaged in illicit removal of thelr goods and also evasion of duty by way of

underyaluation. This is nothing but suppression of facts with intent to

evade pa),ment of duly and therefore, I find that extended period of

limrtation is correctly invoked in the case. Thus, the demand of duty

alongv,,i16 interest, as confirmed by the adjudicating authoriry is required to

be upheld and appeal filed by the appellant No. 1 is required to be rejected.

13. Coming to the personal penalty imposed upon appellant No. 2 and 3,

I find that appellant No. 2, being partner of the appellant No. 1 was

involved in day to day business of the appellant No. 1 and he was the

person u'ho did not account for the goods manufactured, cleared the same

without issue of invoices, received payments against such clearances in

cash and also key person in undervaluation of the goods manufactured by

the appellant No. 1. Thus, he is the person who dealt with the goods with

knowledge that the goods were liab1e for confiscation. Thus, imposition of

penalty upon him by the adjudicating authority is proper. Appellant No. 3

being broker, has contended that he has not dealt with the goods in the

manner prescribed under rule 26 of the Central Excise Rules, 2002 and in

support some case laws have also been cited by him. In thls regard, I lind

that Shri Vinod Patel (appellant No. 3) was the person who procured goods

13
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from appellant No. 1 and whenever invoice was to be provided to the buyer,

the name of M/ s. Krishna u.as utilized but r,r'here no invoice was to be

given, he just used to send the same without invoice by making entries in

his private diary. Hls diary contains all the details of goods procured

nithout invoice and sold without invoice as well as goods sent to one party

and invoice provided to some other party, in order to fraudulently passing

of Cenvat credit. His diary also contains details of cash transactions made

with buyers as well as with appellant No. 1 for such clandestine clearances.

Therefore, the plea that he had not dealt with the offended goods is

ridiculous and he is certainly liable for penal actlon under ru1e 26 of the

Central Excise Rules,2OO2. Further, the plea of making available relied

upon documents is already dealt with by the adjudicating authority and I

ful1y agree with the findings of the adjudicating authority. Regarding,

providing cross examination, the matter is already discussed in foregoing

paragraph and hence the same is not repeated here. Therefore, I find that

there is no need to interfere with the order of the adjudicating authority in

this regard.

14. In view of the above, appeals liled by all the three appellants are

hereby rejected and the order passed by the adjudicating authority is

upheld.

f,',1
(Gopi Na

Commissioner (Appeals)/

Additional Director General (Audit)

F. No. V2l r44, t45,227 lBVRl2OlT

By R.P.A.D.

(i) M/s. Madhav Industrial Corporation
Plot No. 34, Ship Breaking Yard, Alang/ Sosiya,

Dist.: Bhavnagar.
(ii) Shri Jivrajbhai R. Pate1, C/o Madhav industrial Corporation,

Plot No. 34, Ship Breaking Yard, Alang/Sosiya,
Dist.: Bhavnagar.

(iii) Shri Vindobhai Amarsinhbhai Patel,

Plot No, 102, Escon Mega City,
opp. Victoria Park,
Bhavnagar.

Copy to;
1) The Chief Commissioner, CGST, Ahmedabad.
2) The Commissioner, CGST, Bhavnagar.
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