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In pursunnce to BHoard's: Notification No. 26/ 2017-C.Ex.(NT) dated 17.10.217 read
with Boards Order No, 05/2017-5T dated  16,10.2017, Shn Sunil Kumar Simngh,
Commissioner, CGST & Central Excise, Gandhinagar, has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section B5 of the Finance Act, 1994,
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Arising owt of above mentioned 010  issued E. Additional/Joint / Deputy / Assistant
Commissioner, Central Excise | Service Tax, Rajkot | Jamnagar | Gandhidham,; Bhavnagar

FdAwaT & TRTAET T A U 9AT [/ Name & Address of the Appellants & Respondent -
M/s Meghdev Enterprises, 101/2-3-4 A, GIDC Wadhwan City Surendranagar.
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Any person aggneved by this Order-in-Appeal may file an appeal to the appropriate authority
in the followme way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
/ Under Section BG of the Finance Act, 1994 an appeal lies to:
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The apecial bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No, 2,
oK. Puram, New Delhn in all matters relating io classification amd valuation
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The appeal under sub section | 1) of Section 86 of the Finance Act, 1994, l,'g 'tll‘:i' A Dcl}E.EII:*
"I:n'l::l.,:lna Shall be filed in guad p!u'.ate in Form 5.T.5 as FI‘I.'E-I:‘:I’]]:H:-E‘: under Kig Ighl?w_lht
Service Tax Rules, 1994, and E]I-uuut be accompanied by oa copy of the order appea H%&Ini!
I;cr":e of which shall be certified copy] and  should &rmm nied by a fees of Hs. 1000/ -
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The appeal under sub section (2] and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule © 2] & 9{2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Ceniral Excise or Commissioner,
Central Excise (Appeals| jone of which shall be a certified copy) and copy of the order passed
by the Commissioner asuthoriing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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Far an appeal to be fited befors the CESTAT, under Section A5F of the Central Excise Act,
1944 “.'hl.-Et‘L is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payvment of 10% of the duty
demanded where duty or duty and penalty are in dﬁputr. or penalty, where penalty alone is in
dispute, provided the amount of pre-depostt pavable would be subject to a ceiling of Rs. 10
Crores, )

Uncler Central Excise and Service Tax, *Duty Demanded”™ shall include
1] amount determined under Section 11 I

|j|{ amount of erroneous Cenvat Credit taken;,
fti1) amount pavable under Rule 6 of the Cenval Credit Rules _

provided further that the provisions of this Section shall not apply 1o the stay
application and appeals pendmg belore any appellate authority prior to the commencement of
|#|:I1r Finance (No.2) Act, 2014,
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ORDER IN APPEAL
Sr. | Name of the | Address Appeal No,
No. | Appellant _ .
01 |M/s Meghdev | 101/2-3-4 A, GIDC, Wadhwancity, | 47/BVR/2017
Enterprises, Surendranagar

02 |M/s Meghdev | 101/2-3-4 A, GIDC, Wadhwancity, | 48/BVR/2017
Enterprises, Surendranagar

03 | M/s Meghdev | 101/2-3-4 A, GIDC, Wadhwancity, | 49/BVR/2017
Enterprises, | Surendranagar

(04 [M/s Meghdev | 101/2-3-4 A, GIDC, Wadhwancity, | S0/BVR/2017
Enterprises, Surendranagar

05 |M/s Meghdev | 101/2-3-4 A, GIDC, Wadhwancity, | 51/BVR/2017
Enterprises, Surendranagar |

The subject appeals are filed by M/s Meghdey Enterprises, 101/2-3-4 A,
GIDC, Wadhwancity, Surendranagar (hereinafter referred to as “the appellant™)
against Order in Original No. 09 to 13/Demand/2016-17 dated 28.12.2016
(hereinafter referred to as 'the impugned order’ ) passed by the Assistant
Commissioner, Central Excise, Division-Surendranagar (hereinafter referred to as
‘adjudicating authority").

2. The facts of the case in brief are that the appeliant is engaged in the
manufacture of Paper based Decorative Laminate & Industrial Sheet falling under
Chapter No.48 of the Central Excise Tariff Act, 1985 {hereinafter referred as
CETA-1985) and availing benefit of Cenvat Credit under Cenvat Credit Rules,
2004. During the period from February-2012 to March-2015, the appellant had
availed the Cenvat credit of Service Tax of Rs.3,33,051/, which was paid by
them for the installation of windmill at (1) Village Matisindhodi and (2) Village
Nanisindhodl at Kutch, In these places, the appellant had installed 0.60 MW
Windmill for generating electricity and electricity so generated was supplied to
GEB who In turn supplied to the appellant oy way of rendering the quantum of
electricity supplied to their factory to the extend of the guantum of electricity
generated in the wind farm.

3. Five show cause notices dated 31.01.2013, 04.09.2013, 30.12.2013,
14.10.2014 and 04.06.2015 were issued to the appeliant for recovery of cenvat
credit with interest and penalty on the grounds that they had wrongly avalled
Cenvat Credit of service tax paid on installation, erection and commissioning
charges of Wind Mill located in the district of Kutch, which is far away from the
factory premises of the appellant |ocated in Surendranagar as the said services
were not used either directly or Indirectly in or in relation to the manufacture of
final products. Further, the appellant was also selling the part of electricity
generated by them and they had not utilized it in the manufacture of their final
product, hence, they were not eligible far the Cenvat credit on the wind mills.
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4, The transaction of the noticee’s delivery of power to the GEB at Kutch and
supply of power by the GEB at Surendranagar to the noticee are two
Independent transactions and there is no direct nexus between the services
received in the power plant at Kutch and the items manufactured in the factory
at Surendranagar belonging to the noticee. Generating electricity at the wind mill
and transferring the same to the GEB at Kutch s one activity and supplying
electricity in the factory of the noticee is another activity.

5. All the show cause notices were decided by AC, C. Ex., Division:
Surenderanagar vide OIO No. 09 to 13/Demand /2016-17 dated 28.12.2016
wherein he confirmed the demand holding that there was ne direct or indirect
relation between such availment of service at Kutch and manufacture of final
product at Surendranagar hence the input services were not used within the
factory premises as well as well as not used directly or indirectly in the
manufacture of final product. The adjudicating authority further held that
electricity being non excisable goods, the input services used for such electricity
cannot be further passed on or utilized at the factory premises. Out of total
cenvat credit of Rs.3,33,051/-,wrongly availed by the appellant, the adjudicating
authority disallowed the credit of Rs,1,01,152/- also on the ground that the
same was not available to them being used for generation of electricity which
was subsequently sold to the PGVCL (Gujarat Electricity Board).

6. Being aggrieved with the impugned order the appellant has filed the
instant appeal, on the following grounds:

(I} The adjudicating authority has overlooked the Judgment of Larger Bench
of Tribunal, Ahmedabad, passed in the case of Parry Engg, & Electronics P, Ltd.
vs, CCE & ST, Ahmedabad-1, II & II1, as reported in 2015 (40) STR 243 (Tri-LB)
as well as Order No. A/11551-11560/2015 of regular bench of Tribunal,
Ahmedabad applicable to this case wherein Tribunal has answer the reference in
favour of the Appellant. The point of reference before Larger Bench of Tribunal
in the case of Parry Engg. & Electronics P. Ltd. vs. CCE & ST, Ahmedabad-I, I &
IIl reported in 2015 (40) STR 243 (Tri-LB) was that whether Cenvat credit of
service tax paid on input services viz. erection, commissioning or installation of
windmill, management, maintenance, repairing of windmill, received for the
windmills installed far away from the registered factory wherein the excisable
goods were being manufactured could be availed by the said manufacturer or

not.

(i) Further, the appellant have reversed inadmissible credit of service tax of
Rs.1,01,152/-, on their own account, availed against generation of electricity,
which was sold by them to the Gujarat Electricity Board.
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(i) In view of this, the appellant requested to allow their appeal by setting
aside the impugned order.

7. A personal hearing in the matter was held on 18.01.2018 and Shri
Devashish K. Trivedi, Advocate appeared before me on behaif of the appellant,
He tendered a write up dated 18.01.2018 against all 05 appeals filed by the
appellant and reiterated the content of these appeals. Shri Trivedi in his
submission dated 18.01.2018 contended that the jssue IS no more res-integra
and is squarely covered in favour of appellant also reiterated the case laws
relied upon by appeliant in their appeals.

B. In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated
17.10.217 read with Board's Order No. 05/2017-5T dated 16.11.2017, I, Sunil
Kumar Singh, Commissioner of CGST & Central Excise, Gandhinagar have been
appointed as Appellate Authority for the purpose of passing orders in respect of
appeals filed under Section 35 of Central Excise Act, 1944 and Section 85 of the
Finance Act, 1994, Hence, in view thereof, | take these appeals for decision.

9. It is observed that out of total demand of Rs.3,33,051/-, the appellant
had already reversed inadmissible Cenvat Credit of Rs.96,228/- with interest of
Rs.17,321/-, hence the appeliant is not required to make further pre-deposit
under Section 35F(i) of the Central Excise Act, 1944,

10. I have carefully gone through the facts of the case and the submission
made by the appellant in the appeal memorandum as well as by the advocate at
the time of personal hearing. It is observed that the appellant has already
admitted the Cenvat Credit of Rs.1,01,152/- was not admissible to them as the
same was availed by them for services used against the generation of electricity
which were sold to the GEB and also reversed part portion i.e. Rs.96,228/- with
interest of Rs.17,321/- out of total demand of Rs.3,33,051/-. Hence, | uphoid
the impugned order to this extent. Now, the issue under consideration in these
appeais is whether Cenvat credit of service tax paid on installation of windmill,
away from the factory premises, is admissible to a manufacturer of dutiable
final product in terms of Rule 2(1) of Cenvat Credit Rules, 2004, who
manufactured and clears goods from hig factory on payment of duty, It is
observed that the appeliant had taken the credit of service tax amount paid in
connection with services utilized for installation of windmill at Kutch which is far
away from the factory premises and the SErvices were not used directiy or
indirectly in the manufacture of the final product in the factory premises and
further the electricity generated at wind mill is non excisable and intangible
product. The adjudicating authority in the impugned order has denied the credit
holding that the services availed by the appellant at Kutch and credit of the
Service Tax paid for such service was nat admissible at unit situated at
Surendranagar as there was no direct or indirect relation between such
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avallment of service at Kutch and manufacture of final product at
surendranagar. Further, the services of installation, erection & maintenance of
windmills have resulted into production of electricity and being non excisable,
the availment and utilization of said input services is not admissible to them.

11, 1 hind that the Issue i5 no more res-integra in view of catena of
judgments wherein it has been held that the services were used for installation
and erection of Windmills at remote location to generate electricity. Since, the
electricity generated through these Windmills were used in or in relation to
manufacture of final products and hence said services are covered under the
provision of Rule 2 (1) of Cenvat Credit Rules, 2004. The Larger Bench of
Tribunal, Ahmedabad in the case of Parry Engg. & Electronics Pvt. Ltd. vs CCE &
ST, Ahmedabad-I, 11 & III as reported at 2015 (40) 5.T.R. 243 (Tri-LB) wherein
the appellant was one of the party has answer the reference in favour of the
assessees. | find that the point of reference before Hon'ble Larger Bench of
Tribunal was that whether an assessee Is eligible to avail Cenvat credit of an
amount paid as Service Tax by service provider in respect of installation and
erection, maintenance or any other services rendered at Windmills, which are
located away from the factory premises and the electricity generated out of
such Windmills is consumed at the factory premises after such power Is put
through the common grid. The LB of Tribunal by relying on the decision of
Hon'ble Bombay High Court, as reported at 2015-TIOL-137-HC-MUM-ST, has
held that Cenvat credit is eligible on installation, erection, maintenance or repair
services of Windmills, located away from the factory. Hon'ble Bombay High
Court at para 5 has held that:

"9. On perusal of these Rules, it becomes clear that the management, maintenance
end repair of windmills installed by the respondents is input service as defined by
clause "I" of Rule 2. Rule 3 and 4 provide that any input or copital goods received in
the factory or any input service received by manufacture of final product would be
susceptible to CENVAT credit. Rule does not say that input service received by a
manufacturer must be received at the factory premises.”

12. It is further observed that Windmills are installed at remote places far
away from the factory as these can be installed only at a place where there is
heavy wind available. It is pertinent to note that due the above reasons, the
definition of Capital Goods given under Cenvat Credit Rules, 2004 was amended
vide Notification No. 03/2011-CE (NT) dated 01.03.2011 effective from
01.04.2011 defining that 'Capital Goods® includes the goods used cutside the
factory for manufacture of the final product for generation of electricity for
captive use within the factory. Since, the Windmills which are used for
generation of electricity for captive use within the factory, service used for
installation, erection and maintenance or repair of the same is also eligible as

input services,

13. So, far as nexus of generation of electricity with manufacturing is
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concerned, it is pertinent to note that electricity generated at Wind Mill is
wheeled through Gujarat Electricity Board (PGVCL) used to give credit of units
generated after wheeling in the electricity bill charged from the appellant. In
electricity bills, unit generated after wheeling is shown separately, Since the
electricity generated at Wind Mill is used for manufactu ring of the final products
and hence, said services are well covered in the definition of Input services.

4.  5ince, I hold that demand I5 not maintainable, hence the interest is not
applicable. Further, as the appellant has carrectly availed the Cenvat Credit of
service tax paid on installation and maintenance of Windmills at the remote
place which is away from the factory premises, I hold that no penalty is
imposable on them under Rule 15(2) of Cenvat Credit Rules, 2004 read with
Section 11AC of the Central Excise Act, 1944,

15, In view of the foregoing discussion and findings, I partially set aside the
impugned order and allow all the 05 (five) appeals.

16 All the 05 (five) appeals, tabulated at para 1 above, filed by the appellant
stand disposed off in above terms.
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