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3
:: ORDER IN APPEAL ::

M/s. Madhu Silica Pvt. Ltd., No. 40, GIDC Chitra, Bhavnagar (hereinafter
referred to as ‘“Appellant”) filed appeal against Order-In-Onginal No.
B4/Excise/Demand/2016-17 dated 31.03.2017 (hereinafter referred o as 'the
impugned order’) passed by the Assistant Commissioner, Central Excise, City
Division, Bhavnagar (hereinafter referred fo as ‘the lower adjudicating authonty’).

2. The facts of the case are that audit of records of Appellant revealed that
they had avaled Cenvat credit of Rs. 40,517/~ on Construction Service, Hotel
Services and Vehicle Repairing Services allegedly in contravention of Rule 2{l) of
the Cenvat Credit Rules, 2004 (hereinafter referred [o as "the Rules") as
amended vide Notification No. 3/2011-Central Excise{NT). Show Cause Notice
No. V/15-43/Demand-MSPL DU-1/2015-16 dated 29.02.2016 was issued fo the
Appellant proposing recovery of Rs. 40,517/ under Rule 14 of the Rules read
with Section 11(A)(4) of the Central Excise Act. 1944 (hereinafter referred to as
"the Act”) and interest under Rule 14 of the Rules read with Section 11AA of the
Act and to impose penalty under Rule 15(2) of the Rules read with Section
11AC of the Act Vide the impugned order, the lower adjudicating authority
confirmed demand of Rs. 40,517/- along with interest and imposed penalty of Rs.
40.517/- .

3 Being aggrieved with the impugned order, the appeliant preferred appeal,
inter alia, comending that they availed Cenvat credit of Service Tax on repairing
of vehicles as the subject vehicles were registered in the name of the Appellant
factory and the same were not capital goods for them,; that credit of Holel
Services available to them as nexus is not required to be proved except that the
services are not covered under exclusion clause of the definition of ‘input service
under Rule 2(l) of the Rules: that hotel services availed by them actually
pertained to business activity and all relevant records like invoices of service
provider, report of visitors, R.C. book were available with them; that no interest is
recoverable under Rule 14 of Rules as the balance of Cenvat credit alwarys has
remained in excess of the disputed Cenvat credit ie. Rs. 40,517/- in the Cenvat

credit account.

3.1 The appellant submitted that availment of Service Tax credit on hotel
services, construction services and vehicle repaifing services were in the
knowledge of the Department all along; that the appellant was registered with
Central Excise Department and they were required to disclose in the periodical
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4
returns which they did and the department could have examined/verified this

aspects any time and therefore the extended period is not invokable; that due to
this reason interest is not chargeable in this case; that availment of Cenvat credit
on Hotel Services and Vehicle Repairing services being an issue of
interpretation penalty should not be imposed upon them.

4 Personal hearing in the matter was attended by Shri R. R. Dave,
Consultant wherein he, inter alia, reiterated the grounds of appeal and submitted
that Cenvat credit of Service Tax on Hotel charges is admissible as the technical
experts come for business development plan to handle major technical work; that
vehicles are in name of company to be used for business purpose and hence
appeal may be aliowed. No one appeared from the Department despite personal

hearing notices sent to the Commissionerate.

Findings :-

5. | have carefully gone through the facts of the case, the impugned order,
the grounds of appeal, written and oral submissions made by the appellant. The
issues to be decided in the instant appeal are,

(i) Whether Cenvat credit of Service Tax on Hotel Services availed is
correct or not;

(1) Whether Cenvat credit of Service Tax on Vehicle repairing services
availed is comect or not,

(i) Whether Cenvat credit of Service Tax on Construction Services is
correct or not;

(iv) Whether interest is chargeable under Rule 14 of the Rules read with
Section 11AA of the Act or not; and

(v) Whether penaity under Rule 15(2) of the Rules read with Section
11AC of the Act is imposable or not.

6. The appellant submitted Worksheet during personal hearing showing bill-
wise details of disputed Service Tax credit scanned copy of which is as under :

Fago Mo 4 of9
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]

| would like to examine the definition of “input service” under Rule 2(1) of
the Rules which is reproduced as under -

1) "input service" means any service -

(i) used by a provider of taxable service
for providing an output service, or

(i) used by the manufacturer,
whether directly or indirectly, in ar
in refation to the manufacture of
final products and clearance of
final products upio the place of
removal,

and includes services used in relation to sethng up, modermzation,
renovation or repairs of a factory, premises of provider of output service
or an office relating to such factory or premises, advertisement or sales
promotion, market research, storage upto the place of removal,
procurement of inputs, activities relating to business, such as
accounting, auditing, financing, recrutment and quality control, coaching
and

training, computer networking, credit rating, share registry, and security,
inward (transportation of inputs or capital goods and outward
transportation upto the place of removal;

but excludes, -
tA) service portion in the execution of a works contract and construchon
services including service listed under clause (b) of section 65E of the

Finance Act (hereinafter referred as specified services) in so far as they
are used for -

(@) construction or execution of works contract of a building or a civil
structure or a part thereof. or

(b} laying of foundabion or maki f structures for rt of capital

(B} services provided by way of renting of a motor vehicle, in so far as
they relate to a motor vehicle which is not a capital goods, or

(BA) service of general insurance business. Servicing. repair and
maintenance, in so far as they relate to a motor vehicle which is not a
capital goods, except when used by -

(@) a manufacturer of a molor vehicle in respect of @ motor vehicle
manufactured by such person; or

(B) an insurance company in respect of a motor vehicle insured or
reinsured by such person; or

(C) such as those provided in relation to outdoor catering, beauty
treatment, health services, cosmetic and plastic surgery, membership of
a club, health and fitness centre, life insurance, health insurance and
travel benefits extended to employees on vacation such as Leave or
Home Travel Concession, when such services are used prmanly for
personal use or consumption of any employee.”

[Emphasis supplied]

ﬂ'ﬁ‘:" Dl

a

It 1s seen from that the appellant has availed Cenvat credit of Rs. 6.238/-
vide Sr. No, 15 [/ Entry No. 151 dated 06.07.2012 for constructing tank
foundation. | find that Cenvat credit on Construction services is hit by the
exclusion clause Alb) of Rule 2(l) of the Rules and therefore, demand of Rs.
6,238/~ confirmed vide the impugned order is required to be upheld
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.
6.3 Regarding demand of Cenvat credit of Service Tax on Hotel Services, |

find that the appellant provided accommodation/hotel facility to the personnel
visiting their company for stay in various hotels. The definition of “input service”
very clearly is provided as any service used by a manufacturer, whether directly
or indirectly, in or in relation to the manufacture of final products and clearance of
final products upto the place of removal, with the inclusions such as
advertisement, market research and sales promotion, etc. but excludes services
which are primarily for personal use or consumption of any employee. The
appellant has pleaded that the hotel services are used by them for business
purpose and no nexus is required to be proved for availing of Cenvat credit,
except when it is covered under exclusion clause. In this regard, | find that the
appellant has apparently not been able to demonstrate as to how and in which
manner, Hotel services have been used by them in or in relation to manufacture
of their final products and clearance thereof. The appellant has also failed to cite
case law of any judicial fora to substantiate their contention. | find that as per
Rule 8(5) of the Cenvat Credit Rules, 2004, the burden of proof for admissibility
of Cenvat credit is cast upon the assessee and the appellant has failed to
discharge this burden and hence, Service tax paid on hotel charges cannot be
allowed to be taken as Cenvat credit by the appellant.

64 Regarding availment of Cenvat credit of Service Tax on repairing of Motor
vehicle, it seen from the details provided by the appellant that they have availed
Cenvat credit of Service Tax on service and repairing of passenger motor car
like, BMW, Honda City, Maruti Suzuki Wagon-R, The exclusion clause (BA) of
input service very clearly excludes “Service of general insurance business, servicing,

repair and maintenance, in so far as they relate to a mator vehigle which is not a capial

goods™ and it is seen that these vehicles have not been treated as capital goods
by the appellant. Hence, Cenvat credit of Service Tax in respect of servicing,
repairs and maintenance relating to motor vehicles is Service Tax unequivocally
excluded and therefore, Cenvat credit availed in respect of Vehicle/car repairing
service is not eligible to the appellant. P
R

-

685 In view of the above discussion and categorical legal position, Cenvat
credit on Construction Service, Hotel/Accommodation Service and Vehicle
repairing service in this appeal, is not eligible. |, therefore, uphold the impugned
order denying Cenvat credit on the disputed services availed by the appellant,

66 Since demand of Cenvat credit is upheld recovery of interest under Rule
14 of the Rules read with Section 11AA of the Act is upheld.
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6.7 Regarding imposition of penalty equal to demand of Cenvat credit under
Rule 15(2) of the Rules read with Section 11AC of the Act, the appellant has
contended that issue involved is regarding interpretation of law and therefore,
penalty is not imposable upon them. | would like to reproduce Rule 15(2) of the
Act which reads as under -

“2) in & case, where the CENVAT credit in respect of input or capital goods

Of inpul senices has been laken or wilised wrongly by reason of frawd
collusion or any witw rus-stalement or suppression of lacls, or
canfravention af any of the provisions of the Excise Act or of the nues made
tharaunder wilft intent lo evade payment of dufy, then the manufaciurer
shall aiso be lable to pay penally in terms of the provisions of [ciause (cf,
clause (df or clause (e of sub-section (1) of section T1AC of the Excise

Iqﬂ.I"

6.7.1 | find that disputed Cenvat credit taken by the appellant is categorically
excluded under the definition of “input service” and therefore, it was incumbent
upon the appellant to exercise restrain of availing Cenvat credit It is well settled
law that where there is no ambiguity in law and the intention of the legislature is
clearly conveyed, there is no scope to read something else into the provisions,
which the legislature in its wisdom has consciously omitted. |, therefore, concur
with the findings of the lower adjudicating authority and hold that penalty of Rs.
40,517/ under Rule 15(2) of the Rules is imposable in this case.

B. In view of the above findings, | reject the appeal filed by the appellant and
uphold the impugned order

g s My e e s d S aa b

g. The appeal filed by the appeliant is disposed off in above terms.
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g
Copy for information and necessary action to :-

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

2. The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,

Bhavnagar

The Joint Commissioner, GST & Central Excise Division, Bhavnagar.

The Assistant Commissioner, GST & Central Excise. Bhavnagar
Guard File.
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