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3
:: ORDER IN APPEAL ::

/s, Shree Stubh Developers, Rayji Baug-2, B/h Monark Residency, Near Shri
Laxmi Narayan Temple, Junagadh (hereinafler referred to as ‘the appellant’) have fileg
the appeal against the Order-in-Original No. R/58/2016 dated 22 11.2018 (hereinafter
referred fo as ‘the impugned order’) passed by the Assistant Commissioner, Service
Tax Division, Bhavnagar (hereinafter referred fo as 'the adjudicating authority’).

2. The brief facts of the case are that the appellant engaged in the business of
construction of residential building; that appellant has sold two flats after completion and
due to ignorance of law paid service tax on consideration recelved whereas Service Tax
was not payable; that appellant filed refund claim of Rs. 1,02 200/- on 08.09.2016 for
refund of Service Tax paid on 12.07.2014 and 01.10.2014. Show Cause Naotice dated
09.12.2016 was issued to the appellant stating that the refund claim was submitted after
expiry of one year from the date of payment of Service Tax and was adjudicated by the
lower adjudicating authority vide impugned order wherein he rejected refund claim
holding time bared on account of time limitation under Section 118 of Central Excise,
1844 (hereinafier re‘erred as “the Act”).

3. Being aggrieved with the impugned order, the appellant filed present appeal,
interalia, on the grounds that :-
(i) When Service Tax is not payable, time limit of one year Is not applicable.

(i) Municipal Corporation, Junagadh is not issuing completion certificate to
any building since long time so the appellant submitted completion
certificate issued by the engineer.

4. Personal hearing in the matter was granted on 11.10.2017, 01.11.2017,
06.12.2017 and 10.01.2018 however, the appellant submitted letter dated
23.01.2018, requesting to consider submissions made by them before lower
adjudication autherity and decide the case on merit as they have nething more to
submit. No one appeared from the department also on any date.

FINDINGS:- p
5. I have carefully gone through the facts of the case, the impugned order and the

appeal memorandum. | find that the issue to ba decided in the present appeal is as to
whether the impugned order passed by the lower adjudicating autherity rejecting refund
claim of service tax filed by the appellant on the ground of time bar is correct or not.
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6. The lower adjudicating authority has rejected the refund claim on the ground of

time bar as the appellant filed refund claim after expiry of one year from the date of
payment of service, The appellant has contended that when service tax is not payable,
the time limit of one year is not applicable. | find that the appellant has paid Service Tax
on amount received by sale of two fiats of Rs. 1,02,000/- vide two Challans dated
12072014 and 01.10.2014. The appellant submitted refund claim on 08.09.2016 on
the ground that Service Tax was not payable as per Section 66E(b) of Finance Act,
18994 as the consideration towards said flats were received after issuance of completion
certificate and hence Service Tax was not leviable.

7 | find that each and every refund claim of Service Tax is also governed under
Section 11B of the Central Excise Act, 1944, which has been made applicable to
service tax matters under Section 83 of the Act. | would like to reproduce the relevant
text of Section 118 as under:-

"Section 118. Claim for refund of duty and interest, if any, pald on such duty -

(1) Any person ciaiming refund of any duly of excise and interesf, if any, paid on such
duly may make an application for refund of such duty and inferest, if any, paid on such
duly to the Assistant Commissionar of Ceniral Excise or Deputy Commissionar of

Ceniral Excise before the expiry of one year from the relevani date. ...

Explanation. — For the purposes of this section, -

{Aa) R,

(Bl ‘relevant date” means, -

(@) in the case of goods exported out of India where a refund of excise duty paid is
avaiable in respect of the goods themselves or, as the case may be, the excisable
materials used in 'he manufaciure of such goods, -

i) if the gocds are exported by sea or air, the date on which the ship or the
aircraff in which such goods are loaded, leaves india, or

{ii) if the goods are exported by land, the dale on which such goods pass the
frontier, or

fi)  if the goods are exported by post, the date of despatch of goods by the Post
Office concermed fo a place oulside India;

{b) in the casz of goods relumed for being remade, refined, recondifioned, or
subjected to any cther similar process, in any faclory, the dale of eniry inlo the Faclory
for the purposes a'oresaid:

fc) i the case of goods fo which banderols are required to be affixed if removed for
home consumplion but nol 8¢ required when exporled outside India,  refurmed o a
factory afler hawving been removed from such faclory for export out of India, the dale of

Sy

i)

s

entry into the factory, ™ J““:ff .

(d)  inacase where a manufacturer is required 1o pay a sum, for a cerlain period, on
the basis of the rate fixed by the Ceniral Government by notification in the Official
Gazelte in full discharge of his Nability for the duty leviable on his production of certain
goods, if after the manufaciurer has made (he payment on the basis of such rale for any
penod bul before the expiry of thal period such rale is reduced, the date of such
raduction;

fe) in the case of a person, other than the manufacturer, the dale of purchase of the
goods by such persan;]

(ea} in the case of goods which are exempt from payment of duty by a special order
issued under sub-section (2) of seclion 54, the dale of issue of such order:

FPogs Mo 4ot &
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(el) In case where duly of excise is paid provisionally under this Act or the rules made
thereunder, the date of adjustment of duty after the final assessment thereof
(ec) in case where the duty becomes refundable as a consequence of judgment, decree,

order or direction of appeliate authority, Appeliate Tribunal or any court, the date of such
Judgment, decres, order or direction;

(f)  inany other case. the date of payment of duty.

[ Emphasis supplied ]

8. It could be seen that in terms of Section 11B (1) of the Central Excise Act. 1944,
read with relevant date under Explanation (f) appended thereto, made applicable to
service tax matter under Section 83 of the Act, the refund claim of service tax paid is
required to be made before one year from the date of payment. In the instant case, the
appellant paid the amount considering it as service tax on 12.07.2014 and 01,10.2014
and claimed refund on 08.09.2016 i.e. beyond the period of one year and hence, refund
claim is clearly ime barred. It is seftled position of law that each and every refund claim
Is required to be filed within stipulated time limit and no relaxation thereon can be
granted by any one under Central Excise Law. Hence. | find that the argument of the
appellant is devoid of merits and cannot be accepted. Since the refund claim is comectly
rejected on the ground of limitation of time, | have no option but uphold the order.

9 In view of above, | uphold the impugned order and reject the appeal filed by the

appellant.

1 ofteed g od @l T adim F P s s am e
91  The appeal filed by the appellant is disposed off in above terms.
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Copy lo:-
1. The Chief Commissionar, GST & Central Excise, Ahmedabad Zone, Ahmedabad
2 The Commissionar, GET & Central Excise, Bhavnagar Commissionerate, Bhavnagar,
3. The Assistant Commissioner, GST & Central Excise City Division. Junagadh
4. Guard File

Page Mo 5of §



