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oe/?. r rs-(rfl.tir. ftam re,.ir.rotu t r"+urw fr, * rtfi dl2r, 3{w r5riieer+ #l+c, rre4-<rsr{

;i-frd XB-i +i fu.a s{EF-{q rs,sv ffr urze, :idrq rcqr ?rd+ rtfuFlrff tquu €r rrRr 3e +'

3iilrid nt {i 4* .xqi.el * f,<et d sneer crkd *{e * rhq t $S-n qTffi * 6c d F-q+:a

B-fi arqr t.

In prrrsuar rce to Boarcl's Notificatior.r No. 2612017 -C.Ex.(NT) dated 17. 10.217 read
with Board's Ordtr No. 05/2017-ST dated 16.11.2017, Shri Copi Nath, Additional Director
General of .{udit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate
Authority fo r" the Purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act. 1944 and Section 85 of the Finance Act, I994.

4 3IrR 
^$rqirdi 

€iqfld 3rEf,d/ 3T,{+d/ F.dT?r+.3rl{fld. ad{ Saqr{ ar6/ t-dr6{, fl-r+}z / drrGrrR
/ anErurfr | .rdr{r 5c":rilIrrd dRI 4er JrEar € $ia: /
Arising oui of ;Lbove mentioned OIO "issued by Additional /.Joint/ Deplttt /Assistant
Commissioner, Cer tral Excise / Serv'ice Ta-x, Rajkot / Jamnagar / Gandhidham :

tI 3Ifrfi-6-dt & cFdrdi +T ar;I (rd q? /Name & Address of the Appellants & Respondent :-

M/s Arihant Industries, Survey No. 1O7P to 11OP, Sihor Ghanghli RoaC, Vitlage
: GhanghliTaluka Sihor, Dist : Bhavnagar

5o srlw1sftr1 fr Eqfu"d st$ 6qea ffifua afft fr srq-fld crffi I crfusT,r t sqqT
:rfi-e arqr 6{ q?Fin tt/
Any person ar*rieved b.t' this Order-in-Appeal ma1'file an appeal to the appropriate authorit]-
in th'e follorviifi rr.ar .

{A) Srar r1a .&fiq s;.{rq q15 ltr €-d'rfr{ }S-&q ;q]qlfr-fr$T t cfr $fid, +dq r.qr{ ?rFF
$fuftn-q ,19.t+ 6I rTRr"3sB i. :t;rrra t's fdea nfrF-qq, tsg+ fi qro 86 + 3ii+Jrd

ffifua aar6 6r :lr u+S t rl
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

(i) aafr^+rq q-€i6a d g-aftra gefi qra-d $-qr eI6, *.-frq rffi 116 r'd t-drs{ 3rffiq
aTqrfufiG fiI fdtc fi-d. iFc "di6 a 2. 3{R * "q.q. ilS fr.e=&. +t fir"drfi qG(' u
The special bench oi Customs, Excise & Service Tax Appellate Tribunal ol West Block No. 2,
R.K. Puram, Neu,Deihi in all matters relating to classification and valuation.

(ii) 3ct+d cfced t(a) fr earcr rr(, 3rfid &' :rsra elq {rsfr }rfti firr rycs. i;ffq ricrd eri6 ('d
i-dr6{ sqdrq ;qlqrB-+rur (k) 6r qtr'il{ s-tfiq fr86r, , ffiq'rro, {il4rfr a-fld 3{ETdr

3rf,4{rqla 3z".rr 6} 6I drff qrBq tl

To the Wesl ree.ional bench of Customs. Excise & Service Ta-r ADD('llatc Tribunal tCESTAl'l al.
2"" Floor..BhaImali Bha"r'an. Asarua Ahmedabad-380016 in iAse of appeals oihcr lhari as
mentioneld in para- 1 (a) abovd



-> >/
(iii)

(B)

3{qdq ;qrqrE'sloT fi sqar sfi-a qma +l? t. 6q ffi+ J?qre er6 tsrffst Gqqmff, zooti
t ftqq o fr 3raitd FnjIftE frv art tq* un-: +t qn qfut fr a* fusT arar qrfr(' r f+A t
6-fi t 6-fr r'+ cfr + HPr, 

"rET 
3aqr4 ater ffr aia ,6-qrd fiI afiiT 3lk Frrn{n rpn ralar, tq(' s

ars qr rg$ rq, 5 ffi scq qr 50 iro we ?rF 3ffEr 50 drur {c(r t 3rfr6" H d rqsr:
1,000/,tcri, 5,000/- dct 3{ftn 10,000/- w-} +T frqtfta sff eii=F'fr ctr'HFra-d +iir ftqtR-a
?1a. z6r ej-4ala, {ftiB-d }q-eq ;qrrrtit.6-{"T 6r rnsr t Hflt'q {}Firt fi ar:r t Gffi efr

firABm+ fr'-{ fi d'+. rqrr frrft ffid d-6 grqc -drr fr-qr frrdr qrG! r €tifrd grrFc 6r slaiTrfr,

d-+ ffr rs rrror fr ilar qftc il6T €dfud 31ffi ;ilurfu-mloT fi crrcr Rtrd t t errra-grhr
(€ 3n-5{) fi frq 3{rif,fr-q{ + {Rr 500i- qqq 6r fttiRd ?rGF wtr rrar otm tl

The aooeal to lhe ADDellate Tribunal shall be filed in ouadruplicate in form EA-J / as
orescri6ed under Rul'e'b of Central Excise lAoocall Rulesl 2001'and shall be accomoanieC
heainsr one u'hich at least should be accbrhbanied bv a [ee ot Rs. ].000/- Rs.5000/-.
R"s.10.00o/- \\'here amounrofdurv deman d / in terest / Denaltr /refund is uoto 5 Lac..5 Lac to
50 Lab and abore 50 Lac resoertivelr in tlie form cif crossi'il bank dratf in favour of Asst.
Reeistrar of branch of anr norninated oLrblic sector bank of the olace rrhere the bench oI anr
nofrlinated oublic secror bank of rhe nltrce rrherr lhe trench'of the Tribunal is situated.
Application irrade for p,ranl of sta\ shall bc accompanied br a tee of lls. 500/'.
]qidrq- ;4zIItr]6{rT + rrqH HqTfr, l{ad irltl]-fr{fr, r 99.+ +I qr{t 86(1 ) fi 3a?Td 8aE5{
Fzra-drfr, 1994, + G-{q 9(1) t a-e-a Fnrif\-a cqd s.r. s fr qrr qm t' *t ar oi;;fr t'q yff&

Hr?r B-s yrlqr * fucs 3rq-fr fr {?fr d, J{SI qF HFr fr rora 6t (5flfr fr qo cfr rqtfi-d
d'fi qrftr)

sfll-frr
3ilT f{it € rq fr 6ff \1+. cF fr HRT, a-6r tqrs{ fr flr4 ,eqlg 6r airr rt+ rdTrqr

$qq 5 drg qI 5{rt 6q, 5 dr€i $qq qI 50 drsl 5cq fi 3{qEr 50 dlg sc(r fr
3{frq-"t il rrT?r: 1,000/- 5q-t, 5,000/- dqt 3rprdr 10,000 tqt ar Btffra rqr 116 ffr cF
,RII

6t cn-sr & s6l{r6 {E{-dR'fi
qGq r €dtud
ensr Rrd H t

rqr rrar ilrn ll

arq t ffi cfr srd#frm q.f{ + t+ rsm aft lqiB-d f+ srq-c eqm fr-ql drdr
d dr qGq il6i ffi'd:r.iffio;qrqrfr'spr 6I

g6rra +tr frqiR-a er6 61 5flclrf, $qe-d ffiq

d-+ Sr m qrsr
SFFC 6r rrrall;r.
trrJjer ]n4er (Fd Jn-g{) + fr\' :ir}cd-{, } srzr 5oo/- €cu 6r frtfrft-d erc6

(t)

The aooeal under strb section ill of Section 8o o[ the Finance A.l. 1994, to the Appellate
Trihuiiril Shatl be hled in ouarliLrblicate in lform S.T.5 as prescribed under Rule 9{ll of the
Sen iic Tax Rules. i99.+. ahd Shall be rrr'comoanred br a cbov of the order appealed 'against

lone of r.r'hich shall be cerlifie(i ( on\ I and sHould be erccornrianild br a fees'of Rs. l000i
ivhere the amounl oI servi( e tii-x &'ihierest demanded & penaltr ]evrcd of Rs. 5 Lakhs or less,
R;.500d7- 

- w6;ie ihe amouni ot'service tas & interest <lemariderl & penallt levied is more
ihan tr:d lakhs but no1 exceedinp Rs. Filtr Lakhs. Rs. 10.000/- rrhere'the ainount of service
ta-x & interest demanded & pr-nEltr levietl is more than fif1i l.aLhs rurrees, in the form of
crossed bank dralt in lavoui o[ lhe Assistanl ReP.istrar of the lrench of nominated Public
Sector Bank of lhe rrlace \\'here the bench of Trr6unal is situated. / Application made lor
granl o[ sta] shall be accompartied br a fet' of Rs.500/ -

fu.a s{&ft-{q, 199.+ frr qrlr 86 fiI ;q-enrpr} (2) a-d (2A) fr nn?rd nS fr er$ gqfr, Q-Er6{

fMr, 1994, + ftqH 9(2) t*q 9(2A) t roa Bqift-a cq-d s.r.-7 ii 6r ar si;fr ari ro$ sttt
-nr+ra. idq 3i-r{re qr6 3r?rdr tiErf,d 13ffi61. {ffi+ 3iqrq ardr e-qm qrfta :ne?r fir cF-{i

€crrf, 6t (rfrri * (rm cfa rnrFrd dfr ETGq) :ik rir+*a ildr{I {rdr{6 il 
"a-f,d 

Jrrrdr 3\Tf,d.
adq rcqrd ?rca/ +-dr6{, s} 3rfidrq --wqfu-+rur +t 3{rar;i q3 6t? +r frfst Xd ffi rr&r #r

cft et snr S"rror"a flfr 6taft | /
The aooeal under sub section l2l and (2A) of lhe section 86 rhe Finance Acl 1994, shall be

tiled ih'For ST.7 as prescribed under Rtrle a (2) & q{2A) ot llte Senice Ta-r Rules. 1994 and
shall be accompanietl b\ a cop\ oI order ol Commissioner Cenlral Excise or Commissioner.
Central Excise (Appeats) (one rif uhich shall be a certifietl copr) artd copv of the order passed
bv the Commissloner authorizing the Assistant Commissioner c-,r Deputl' Commissioner of
Central Excise/ Senice Ta-x to file the appeal before the Appellate Tribtrnal.

$-qr erffi, +dq r.qrd ql6 trd Q-dr6{:rffiq qrE-fr{ur (Rz) fr cft atrt fi qad fr ffiq
r.s.ir-' yplft44 j9+"4 Sr qqr 35\rs * ridr6, ;t 6r F{cfiq 3rEC-.qrT, i994 fiI rrRr 83 +

(i,)

3rd-,td "+dTm{ +r afi arul fi G t. Fs 3ne?r * cR 3{ffiq Hfufr{nT n' 3{frd'6{e {rrFI racr
lm/tEr s-{ qrrr + 10 cfrsrd (10%), fq :+rrr ('a ilaiar ffia t, qt

#qrnro t. 6r erqdEr l+-qr rnr, Ead F6 rs €rrrr t fua trffr F4 rri
6{tg rcq t:ifu+ a 5}1

aqlar, ilq ard-d EataT
dr& 3ltffi-d lq {rftI ffi

+ffiq r.srd rra t.d, i-or+r + 3{a?td "4-r4 ffi('rrq tlffi'fr fra snfi-fr t
(it uRr 11 $ fi j6i-6 5+a

(ii) ffic a*n ff fr 4'$ rrird {rtrI
(iii) ffic ilTr F-{ql{& t F-rrq 6 t sillrd -q {6q
- ilrd T6 l+ fq trRT t crdtrra fd-cfiq (s 2) vfuG-+q 2014 t 3irr:{ t T6 ffi ${reo
e.rffi' e s4tT fuEr{r$fi rerrrfr 3rff \rd 3rfiil 6t il{ n& ilJrt/

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
lgaa ri,hith is also marlc apPlicable to Ser,,ice'Tax under Section 83 of the Finance Act, 1994,
an appcal against this order shall lie before the Tribunal ou payment of 7O7" of the tlutl'
demarided rrhere dutr or drrtr and penallr ;rre in (lispute, or penaltr. rvhere penaltl alone is in
dispute, provided the amourit of pi'e-clepbsit par-able l'ould'be subject to d ceiliig of Rs. 10
Crores,

Under Central Excise and Service Ta-x, "Dutv Dem:rnrled' shall include :

{i} arnorrnt detcrmined under Section 11 D:
(ii) amount of erroneous Cenval Credit taken:
(iiil amount pal able under Rule 6 of the Cenvat Credit Rules

pro\idcd [Lrflher rhal thc provisir,ns of this Section shall not applr to lhe sla\
application anrl appeals penrlirrg belbre:rnr appellalc aulhoril\ l)rior to the 

"o'mm"nc"ment 
df

the Finance (No.2) Acl.2014.
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(D)

(E)

(F)

fir{ir $FFR +l qrtarur $raf(d:
Revision apoliEation to Governmellt of India:
Fs 3fiear 6r qdfrarrr qlfufir ffifua HrFrd) fr, idrq r.qrq ?ra yfuG-+s, iqq.1 ffr rrRr

35trE + s?rq"q{ I+ + 3rilrTd rr+r sfuE. slr{d {rmR. [dft]tr 3rT+fi firt Ead rdl{q, {rs{q
EerT4, ritpfi qB'd:.fi-fld frq ar+a, glr( qr4, dg ffi-l r"ooor, +) A-qr anr arfrqr i
A revision aDpli' ation lies to tlre Undcr Secretan. to thc Covcrnmenl r.lf Irrdia. Revision
Anolication Uhrt. Ministn of Finance. DeoartmenI oI Reverrue. 4th Floor- .leevan Deeo
Buildine, Parliar:rent Street. Ne\\ Delhi-110001. under Scction 35EE of rhe CEA 1944 ih
respect irlthe lol]ouingcasn. governed bv firsl proviso lo sub-seclion {l)of Section-35B ibid:

qla frrd + fufr l|osra t firp-d s, u-fl.r6{nF G;dt am qil B"fr +.resB € ersl * *'qrrar+a
* ql'{rd qr iom .i,;q +rltni il ful ffi"r'6 srsr 116 S {€i srER 116 qrrrr*r;r t qirra, qT ffi
,.rR- ,lE t qT ers{or d qra t + ahTa. EdI +rrriri qr B.S srsT{ {6 d 

"r-d 
fi e-m-sra

* Hri& jtr/
In case oI an1 loss of eoods, \\'here the loss occurs in transit from a facton, to a u,arehouse or
1o anolher [a'ctor. orTrom one urrrehouse lo another dllrins lhe rourse bl' orocessins of the
goods in a u.arehiruse or in storagc $'hether in a facton.or ina s'arehouse

s{rrd + Ere{ ftt't ryg qr at +t fura ry G qra * EMIT fr uqaa r.t ffrd q{ e]t rr$
tdrq ricrq Lr6 + ge (fud-d) S qrE-S n-. ui +nra & Erfl fAffi {T.f ,ir &f{ dr fua #r q'fr tl
In case o[rebale )f dutr ofexcise on poods exnorled to an', countrt or lcrriton outsid
of on excisable rrateridl used. in the"manrrfaiture ol the'goods rihich are eiportjd
country or territor\' outside India.

el
to

ndia
anv

qia racr ?r".h sr eracna Ba fudr Brrrd fi'drfl. ivra +r qcra +) qrd G-qrd fuqr rrqr Ft /
ln case of q"oocl s 

" 
igiorre,l orrtsirle lndia .*po.i t, Nt-pal or BIrLrtan, \\ilhoLll pa\ menl of'dul\.

€Ffi'{d rccr + r.qr{d elffi } agara t filq S sq.A id-d ifl 3rfrB'qa rd gs+ fAB-d
+d'errdt-$ {d ar-q A -f t $h tS yrelr d rrr'q-+ajsma) t 6dRr frid JTfuA-qfl (a 2).
tq98 fiT errr 109 + E-dwr ftq-d *t 4-$ drfte. i,rzr4r liq|qliafr w qr djq fr crftd B! rR'trl
Credit of anr dur . alioued to be ulilized tu\ ards paymcnr o[ excise durr on [inal producls
under lhe piorisir ns o[ this Att or the Ru]rs mrdi ihaia Lndei-iuitr oideiis .ili""it i',i 

-r tii
!'P,TiUBt.n.. 

{A;,peals) on or aflcr. the dale appointed unrler Sec. 109 ot rhe Finance [No.2]

3qn-+d 3rri{4 SI ei cfiqi qr{ Ti€qr EA-8 *. dt SI fr;dlq reqrq;r al.*F r:rfi-ar B-rrff.r+ff.
200r. + ft+q q i iia"td hfrfr.-d t. ts rGqr + €Ecq * s F6 $ fud a Jr* qTBa. 

r

Jq{i+a 3aaed t +'ru qa rrier E 3rqffr 3Trerr ffr * cft-qi F6rd *I arfr qGqr €Er & e-dq
rcq|e :]6^3rRF-xq:1E4! ffr rrRr 35-EE fi a-fa trnrift-a era'6r :rar+at t qrtq t dt{ q{
TR-6 ff cR sirra fi arfr EG('r I
The-al)o\e q-pplication shall be marle in duplicate in Form No. EA.l.l as soer ified under Rule. 9
ol Lenlral_ Exclse .Appealsl Rrrles, 2001 \\'ithin 3 monrhs from the rlat'e on nhich tlre order
squgllt lo^be appqt,lid qgalnsl ts communi(ale(l and shall bc a.companied b\ tr\o coDles eachol the OIO and'O: der-.ln Appenl. [r should also be accornpanied b\ a copr, ot TR-6 Challan
e\ idencing pa\ merrl o[ presiribed fee as prescribed under Scction 35-EE oT CEA, I q++, -una?i

Major Head of Acc<,unt.

Td'trlET J{rida S llr-u ffiBa F-uifra sl6 SI JrdTq?ft ffr arfr arft. r

tfr ,sm-a 16rr \16 6rc Fqt T lF€ s= fi a livt 200/- fi TffiTa'f+'qr dr lih uft rdre
{qrri (rfi 6s 5q$ :rJ ;qrqr d d 5q$ 1000 -/ 6r er4?nm fu'qr src r

The.re'ision appli.arion. slrall .be ac<.or1pa niq{ -11 a fee r,I Rs. 200/ \\'here the amour]l
lnvolved ln Rupees one Lac or less arrd Rs. 1000/: uhcre tlre amounr irrvolverl is mrrre than
Rupees One Lat.

qfr is Jnter d 6i {d mdst 6r rqrdsr t d q-af6 {d jnesr & fat, at6 fir srrrdrfr. tq?ied* _6 ft-+r ,ilar arfsn i F€ dzq + ila f(' sn fr fAsT 'iA +rq $ d-dd # fu q=rfpn 5qtrq
a-qrft}6{ur *l u+ .rffa qr *-ffq fimrl +t (r+ yri a B-qr Jrdr t t 7 t, case. jf the order
covers various nurnlrers oI ord-er. irr Qriginal, fee [or eat.h O.l.O. should be Daid in the
a.foresaid manner. not rrithsranding rhe fac'l rhar lhe oneapiieai'i" itri Adiitti"t t'iilunai or
the one applrcallon lo t h"e^(.enlral. G-ort. As the case mar hel is lilled to aroid scriptoria ii.ork if
excrsrng Hs. I lakh tee ol Rs. 1O0/ Ioreach.

qq\qenfud -qlqrfrq el6 3rFIB-{q, 1975, +' :rqqfi r t 3GI€r{ {d rnhr \'q +erara :n}sr #r
cfa .r Fqlfta 6.s0 +$ sfffi fatu-c "di,' 

F 
-dr orftt'r / ^

One copt of applicalion or O.l.O. ad tfe casc matl b., and the order of the adiudicarinp

i#JtTl,ii 
So??'ilijI,?i"i,J,^liE;i3[p or Rs 6 50 as prescribed under Schedure I ifr rerms oT

to rf*, A,-ffq iiqrd il.s-a-4 tdr6{ rffiq anqrftl-+rur (*.r{ RE) fM, i982 ji dFi-d
ud Jl"q €-dRrd arqai +Y sfrqfrd 6ri dra fut fi:ilr eJi rqrd 3nmft-d Giqr'drdr tt /Atlention r; also invrted to the rules covrrirrg lhese and othel relaled matrers conrajnid in theCtrsloms. Excise anrl Sen ice Appellale TribLinai {proaea ii;;l-R ul;;, -ibriI' '' "
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ORDER IN APPEAL

M/s Arihant lndustries, Survey No. '107P/108P/109P/l 10P, Sihor-Ghanghali,

Village: Ghaghali, Taluka: Sihor, Dist.: Bhavnagar-364 240(hereinafter referred to as

"the appellant") had filed the present appeal alongwith an Application for Condonation of

Delay dated 16.05.2017 against Order-in-Original No.02lSuperintendenUAR-

lllAH,l20l6-17 dated 10.02.2017 (hereinafter referred to as the "impugned order")

passed by the Superintendent, Central Excise, AR-ll, Sihor (hereinafter referred to as

"the Adjudicating Authority").

2. The brief facts of the case are as under:-

(i) The appellant are engaged in the manufacture of excisable goods falling

under Chapter Heading 72of lhe Central Excise Tariff Act, 1985 and holding common

Central Excise Registration No. AASFA3043PEM002. The appellant was availing

CENVAT Credit of Central Excise duty and Service Tax paid on inputs, capital goods

and input services under Rule-3 of the Cenvat Credit Rules, 2004 ( herein after referred

to as'CCR,2004'). From ER-l Excise Return for the month of February,2015, it was

observed that the appellant had declared closing balance of Education Cess

Rs.29,715l- and Secondary& Higher Education Cess of Rs. 14,881/- on account of

input and capital goods credit, which were admissible under Rule-3 of CCR,2004 for

payment of Education Cess and Secondary& Higher Education Cess, as notified under

Notification No. 2712007-CE(NT) dated 12.05.2007. The appellant was requested vide

letter dated 04.02.2016 to pay with interest if they had utilized the said accumulated

credit Education Cess and Secondary& Higher Education Cess in the subsequent

months, but the appellant did not reply to it. Lateron, scrutiny of the ER-1-Excise Return

for the month of Aprrl,2015 filed by the appellant, it was observed that the appellant

utilized the said closing balance of Education Cess and Secondary& Higher Education

Cess, for payment of Central Excise Duty as self assessed and declared by them. The

said act of utilization was in contravention of the provisions of Rule-3 of CCR,2004 read

with the Notification No.2712007-CE(NT) dated 12.05.2007.These facts culminated into

issuance of a Show Cause Notice daled 27 .04.20'16 issued to the appellant.

(ii) The Adjudicating Authority under the impugned order disallowed cenvat

credit utilized for Rs.44,596/-( Education Cess Rs.29,715l- and Secondary& Higher

Education Cess of Rs. 14,8811) and ordered to recover the same alongwith interest

under the provisions of Rule 14(ii) of Cenvat Credit Rules, 2004 read with Notification

No.2712007-CE(NT) dated 12.05.2007 with imposition of penalty of Rs. 44,5961 under

4

Rule 15 (1) of Cenvat Credit Rules, 2004
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3. Being aggrieved by the impugned order, the appellant had filed present appeal

alongwith an Application for Condonation of Delay dated '16.05.2017 and also Additional

Written Submission dated 08.02.2018 on the grounds interalia mentioned as under:-

(i) There was delay of 26 days in filing the appeal as their consultant was

busy in the lncome Tax matter post demonetization. Apart, the delay is not intentional

and if not condoned, there will be irreparable loss to them. Reliance placed on various

decisions of the higher judicial forum in support of their above contention.

(ii) The appellant contended that they had made various submission and oral

arguments before the Adjudicating Authority. However, the Adjudicating Authority had

clearly overlooked the same and mechanically confirmed the demand under the

impugned order. Therefore, the impugned order is non speaking order.

(iii) When the Credit for Education Cess and Secondary& Higher Education

Cess in respect of inpuVcapital goods and input services received on or after

01.03.2015/01.06.2015 can be permitted for payment of CENVAT and Service Tax,

then there should be no embargo in permitting the utilization of the said accumulated

credit of Education Cess and Secondary& Higher Education Cess, lying in balance as

on28.02.2015.

(iv) As in the Budget speech, the Hon'ble Finance Minister stated that

"Education Cess and SHE cess has been subsumed with Basic Rate of duty and as such , propose to

levy 12.5o/o basic CENVAT rate'-, which clearly showed the intention of the government to

merge both Cesses with Basic Cenvat rate. As there was no need of payment of

Cesses after, 01.03.2015, the balance of credit of both Cesses was also automatically

subsumed with Basic duty Cenvat closing balance. That is why, the government has not

come out with any speciflc amendment in the rules for the closing balance of such

cesses as on 28.02.2015 and further amendment is made only for the fresh credit on

receipts after 01 .03.2015 to allow such credit for utilization against basic duty.

(v) As per Rule -6 of CCR,2004, no cenvat credit is available if the final

product is exempted from payment of duty. As in the present case, the excisable goods

are exempted from ED cess/SHE Cess and hence, as per said Rule-6, credit is not

eligible for such cesses after 01.03.2015. ln order to overcome the above situation, the

government had come out with an amendment in the rules to enable the asessee to

take such credit and utilize the same after 01.03.2015. The same principle is also

applicable for closing balance of said credit of Education Cess and Secondary& Higher

Education Cess .

(vi) Relying on the decision in the case of Mahindra & Mahindra Ltd-

2007(2'11)ELf 481(Tri. Mum.), it is contended that as ED Cess and SHE Cess are the

duty of excise only and that is why in terms of Clause (a) of sub-rule (4) of Rule-3

5
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CCR,2004, credit can be utilized for payment of any duty of excise on any final product.

Thus, utilization of said credit by them is correct.

(vii) Further, penalty cannot be imposed as there was an ambiguity. Reliance

is placed on decision in the case of Maruti Suzuki Ltd. V/s CCE, Delhi-lll- 2009(240)

ELT 641(SC).

4. Hearing was held on 3'l .01.2018, wherein Shri Madhav N. Vadodaria, Chartered

Accountant and Authorized Representative appeared on behalf of the appellant and

reiterated the submission of the appeal memorandum and also sought one week time

for filing the additional written submission which on being allowed, was filed on

08.02.2018.

5. I have gone through the appeal memorandum, written and oral submission made

as well as documents submitted during personal hearing. I proceed to decide the case

on merits since the appellant has made payment of mandatory deposit of Rs.33454

(7.5% of the Cenvat Credit of Rs.7,06,126 vide Challan CIN

No.0002288120520'1700388 dated 12.05.2017 and thus, complied the requirement of

fulfillment of mandatory pre deposit in pursuance to the amended provisions of

Section 35F of the Central Excise Act,1 944.

6. lfind that in the case before me the appeal has been filed on 19.05.2017 after

receipt of the impugned order on 24.02.2017 by the appellant. As per the provisions of

Section-35 (1) of the Central ExciseAct,1944, an appeal was required to be presented

before the Commissioner, Central Excise (Appeals) within 60 days from the date of

receipt of the impugned order. I find that the appeal should have been filed within 60

days from 24.02.2017 but the same was filed on '19.05.2017 and thus, there is a delay

of 24 days in filing the appeal, for which the appellant filed a Condonation of Delay

Application dated 16.05.2017(received on 19.05.2017) pleading for the condoning the

delay as their consultant was busy in the lncome Tax matter post demonetization.

Further, contended that the delay is not intentional and if not condoned, there will be

irreparable loss to them. Reliance placed on various decisions of the higher judicial

forum in support of their above contention. Looking to the facts of the case and delay

for the period of 24 days apart from the various decisions of the higher judicial forum as

relied upon by the appellant in support of their above contention, I condone the said

delay and proceed to consider the appeal on merits.

7. The issue to be decided in the present appeal is whether or not the Adjudicating

Authority has correctly disallowed cenvat credit utilized for Rs.44,596/- ( Education

Cess Rs.29,715l- and Secondary& Higher Education Cess of Rs. 14,881/-) and

5
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ordered to recover the same alongwith interest under the provisions of Rule 14(ii) of

Cenvat Credit Rules, 2004 read with Notification No.2712007-CE(NT) dated 12.052007

with imposition of penalty of Rs. 44,5961 under Rule 15 (1) of cenvat credit Rules'

2004. I find that there is no dispute that the appellant was having in balance cenvat

credit utilized for Rs.44,596/-(Education Cess of Rs.29,7151 and Secondary& Higher

Education cess of Rs. 14,881) on 28.02.2015. The Ad.iudicating Authority has

observed that as per ER-"| Excise Returns for the month of April,20'15, the appellant had

utilized the said balance of unutilized cenvat credit for Rs.44,596/- for payment of

central Excise duty leviable under the first Schedule to the central Excise Tarifi Act'

1985, for the month of April,2015 which was not admissible to them under the

provisions of Rule-3 of the ccR,2004 read with Notification No.2712007-CE(NT) dated

12.05.2007

7'lForbetterappreciationoftheissueonhand,therelevantportionofthe

provisions of Rule-3 of the CCR,2004 duly amended vide Notification No 2712007-

CE(NT)dated12.05'2007andNotificationNo.27I2007.CE(NT)dated,12.05'2007are

reproduced as under.

"Rule-3 ofthe CCR.2004

(?) Notwithstandirg anyhing contained in sub-rule (l ) [' sub-rule (l a)] and sub-rule (4)' -

(a)

l(b) CL.NVAT cre.lit in resPect ol -

(iii)

.]
7

IProvided that the (:redit of the education cess on excisable goods and the education cess on taxable

i:#::#;; ,rii..i, 
"r,rr*'i", 

puyrn.nt ofth. educarion cess on excisable goods or for the pa)'rnent of

the education cess or taxable services

Providet|furtherthaithecreditofthesecondaryandHigherEducationCessonexcisablegoodsandthe
Secondary and Higher tO*"ii't Ct" o' 

'u*uUlt '"t'tt' -tun 
be utilized' either for payment of the

Secondary and Higher ga""tl*-L"* 
"' 

txcisable goods or for the payment ofthe Secondary and Higher

Education Cess on tarable services :] "'

FromaboveprovisionsofCCR,2004,lfindthatthefirstandSecondProviso,were

inserted in the said Rule-3 (7) (b) of CCR,2004 vide Notification No.27l2007-cE(NT)

datedl2.05.200Tfromwhichitiscrystalclearthatthecreditoftheeducationcesson

excisablegoodsandtheeducationcessontaxableServicescanbeutilized,eitherfor

payment of the education cess on excisable goods or for the payment of the education

cess on taxable services and similarly' the credit of the Secondary and Higher

Education cess on excisabre goods and the secondary and Higher Education cess on

taxabre services can be utirized, either for payment of the secondary and Higher

Education Cess on excisable goods or for the payment of the Secondary and Higher
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Education Cess on taxable services. Thus, it is clear that during the relevant period,

credit in respect of Education Cess and SHE Cess can not be utilized for payment of

Central Excise duty leviable under the first Schedule to the Central Excise Tariff Act,

1985. Further, levyof Education cessand sHECess on goods cleared on orafter

01.03.20.15 has been dispensed with. ln view of these provisions , the balance of

unutilized cenvat credit for Rs.44,596/-( Education Cess Rs.29,715/- and Secondary&

Higher Education cess of Rs. 14,8811-) as on 28.02.20',15 can not be utilized for

payment of central Excise duty leviable under the first schedule to the central Excise

Tariff Act, 1985 on or after 01.03.2015.

7.2 Further, the following proviso inserted in the said Rule-3 vide Notification No'

12t2015-CE (NT) dated 30.04.2015.

|Provit|eda]sothatthecreditofEducationCessandSecondaryandHigherEducationCeSspaidoninputs
i. .apituL g-a, ... 

"iu.a 
n't. futtory of *anufuctutt of.final product on or after the lst day of March'

2015 can be utilizeti tt . p"vr** 
"iir,J 

auty of excise leviable under the First Schedule to the Excise Tariff

Act.

Fromtheabove,itisclearthatcreditofEducationCessandSecondaryandHigher

Education cess paid on inputs or capital goods can be utilized towards payment of the

duty of excise leviable under the First Schedule to the Exclse Tariff Act' rovided th

the credit of Education Cess and Seconda ry and Hioher

8

inputs or caoital qoods

ecelved in the factorv of manufacture of final oroduct
Education Cess oaid thereon ,arer

on or after the 01 .03 2015 Since, balance credit of Rs 44,596/- was in respect of

EducationcessandSHEcessinrespectofinputs/capitalgoodswhichwerereceived

before0l.03.2015,hence,thisbalancecreditcannotbeutilizedtowardspaymentof

thedutyofexciseleviableundertheFirstScheduletotheExciseTariffAct'

7.3 Thus, combined reading of the above provisions of Rule-3 ibid, makes it amply

clear that the utilization of cenvat credit for Rs.44'596/-( Education cess Rs29'7151

and Secondary& Higher Education Cess of Rs 14'8811) lying in balance as on

2S.o2.2ol5,forthepaymentofCentralExcisedutyleviableunderthefirstScheduleto

theCentralExciseTariffAct,lgS5inthemonthofApril,2Ol5waswrong.Thedecision

of the Tariff conference held on 28th & 29 th of the october, 2015 circulated by CBEC

vide letter F.No. 96/85/2015-Cx 1 daled 07 '12'2015 also supports my above decision'

8. On the appellant's contention on the Budget speech of the Hon'ble Finance

Minister as interaria mentioned at para-3(iv) above, I find that the speech of the Hon'ble

FinanceMinisterdidnotsayanythingofallowingtheutilizationofcenvatcreditfor

Education Cess and Secondary & Higher Education Cess for the payment of Central
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Excisedutyleviableunderthefirst Schedule to the Central ExciseTariff Act, 1985.

Further, I find that Hon'ble Apex court in the case of B.K. lndustries V/s UOI-1993 (65)

E.L.T. 465 (S.C.) has very categorically held that "The Finance Minister's speech is not

law". Further, The CEGAT, Special Bench'C', New Delhi in the case of Jayalakshmi

cotton & oil Products (P) ttd V/s c.c.E., Guntur- 1995 (80) E.L.T. 307 (Tribunal) very

categorically held as under.

,.4.... As regards the appel lants' contention that the Department was estopped from recovering

Cess on cotton seed oil produced by them during the relevant period in view of the assurance

given by the Hon'ble Finance Minister in his Budget Speech on 28-2-1986 that Cess on certain

V.g.tubl" Oil would be withdrawn, we are inclined to agree with the finding of_the C.ollector

(Af'peals) that there cannot be any promissory estoppel against express provisions of law.".

Further, from the above amendments in the Rule-3 ibid, I find that there is no ambiguity

and hence, reliance on budget speech by the appellant is of no help to them. Reliance

is placed for this on the decision of the Hon'ble High Court, Gauhati in the case of

Duken Hengra Tea Pvt. Ltd- 2oo3 (161) E.L.T. 24 (Gau.) wherein it is held that "lt is

correct that legislative intendment, speech of Finance Minister or parliamentary proceeding or legislative

history, all are irrelevant when the language of the statute is clear, in such a situation it is the language

which must be taken care of. But if there is ambiguity, doubt or legislation is not clear the external aid

must be taken into account .".

Reliance is also placed on the following decisions of the higher judicial forum in support

of my above view..

(i) Diwan saheb Fashions Pvt. Ltd.v/s commissioner of c. EX., Delhi-l-2ol3 (288)

E.L.T. 529 (Tri. - Del.)

(ii) lndore Bottling Co. V/s UOI-1997 (94) E.L.T. 70 (M.P.)

ln view of the facts and discussion herein above, I reject this contention of the appellant

being not sustainable in the eyes of law.

g. The contention on the Rule -6 of ccR,2004 as interalia mentioned at para-3(v)

above, I find that this is rather mis-placed as vide above amendment in Rule-3 ibid, the

excisable goods are not exempted from ED cess/sHE Cess as contended by the

appellant. Thus, this contention is of no help to the appellant.

10. on the appellant's contention after relying on the decision in the case of

Mahindra & Mahindra Ltd-2007(211)ELT 481(Tri. Mum.),as interalia mentioned at

para-3(vi) above, I find that the facts in that case was different than in the present case

in as much aS in that case though tractors Were exempted, the assessee continued

paying Ed. Cess which was not objected by the department and also the issue involved

is of Rule-6 ibid therein and hence in that context, it was held that Ed. cess is duty of

\udy
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excise. Further, in the present case, in view of the amendments in the provisions of

Rule-3 ibid as discussed in foregoing paras, there is no ambiguity about non

admissibility of credit of ED Cess/SHE Cess lying in balance on 28.02.20',15for

utilisation thereto towards payment of the duty of excise leviable under the First

schedule to the Excise Tariff Act. Thus, this contention is also of no help to them.

11. ln view of the facts and discussion herein above, I uphold the impugned order

disallowing cenvat credit utilized for Rs.44,5961 and ordering to recover the same

alongwith interest under the provisions of Rule 14(ii) of Cenvat Credit Rules, 2004 read

with Notificatio n No. 27 12007 -CE(NT) dated I 2.05.2007.

12. With regards the imposition of penalty, the appellant had contended as interalia

mentioned at para-3(vii) above. However, I do not find force in the said contention of the

appellant since as discussed in the foregoing paras, there was no any sort of ambiguity

on this issue. Further, I find that as mentioned at para-s of the impugned order, the

appellant was requested by Range officer vide letter dated 04.02.2016 to pay the same

with interest if they had utilized the said accumulated credit of Education Cess and

Secondary& Higher Education Cess in the subsequent months, but the appellant neither

replied to nor acted on it. ln view of these facts, I hold that penalty of Rs. 44,5961 has

been conectly imposed under Rule 15 (1) of Cenvat Credit Rules, 2004.

13. ln view of the facts and discussion herein above, I uphold the impugned order

disallowing the cenvat credit and also the order for lnterest as well as imposition of

penalty.

'14. The appeal filed by the appellant is thus, reiected'

(GopiN

coMMlssloNER (APPEALy

ADDITTONAL DIREGTOR GENERAL(AUDIT)

BY R.P.A.D.

To,

M/s Arihant lndustries,

Survey No. 107Pl108P/109P/1 10P,

Sihor-Ghanghali, Village: Ghaghali, Taluka: Sihor,

Dist.: Bhavnagar-364240.
Goov To:-

The Chief Commissioner, CGST, Ahmedabad Zone, Ahmedabad.

The Principal Commissioner/ Commissioner' CGST' Bhavnagar

The Commissioner (Appeals), Rajkot.

The Superintendent, CGST, AR-ll, Sihor.

The Assistant Commissioner (Systems), CGST' Rajkot'
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