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Passed by Shri Suresh Nandanwar, Commissioner, Central Goods and Service Tax
(Audit), Ahmedabad.
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In pursuance to Board's Notification Mo, 260200 7-C.Ex(NT) dated 17.10.217 read
with Board's Ocder No, 05/2017-3T dated 16112017, Shri Swresh Nandanwar,
Commissioner Central Goods and Service Tax (Audit), Ahmedabad has born appointed as
Appeliate Authority for the purpose of passmeg orders in respect of appeals filed under
Section 35 of Central Excise Act, 1943 and Section 85 of the Finance Act, 1004,

a O WA BOEA NE A AP a5 aes O, o | ArEe
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Arising out of above mentioned OO0 issued b Additdonal) Joint / Deputy | Assistant
Commissioner, Central Excise [ Service Tax, Rajkot ( Jamnagar | Gandhidham

o yfrewa & GTEE FT AT UF 94T Name & Address of the Appellants & Respondent

M/s R M Construction Co., "Shanti Nivas", Opp. Sardar Baugh, Dhrargadhra -
363 310 Surendranagar.
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Any person agericved by this Order-in Appeal may file an appeal 1o the approprmte authorit
in the following way, Pl ppea ppropr

A HE aEE T 3eE iR ra dare i saaiierer & ofy ade, N T vew
J044 R T 358 & ¥aaa vd faer sfofrow, 1004 @ o B8 3 aadw
T=wtataa sop 47 an wr B oo/
Appeal to Customs, Excise & Service Tax Appellate Tribunil under Section 358 of CEA, 1944
{ Under Section 86 of the Finance Act, 1994 an appeal lies to:
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The special bench of Customs, Excise & Servies Tax Appellate Tribunal of West Block No, 2,
R.K. Puram, New Delhi n all matters relating to classification and valuation
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
rnulnl;!l?:?'lll-ﬂﬁll'.li::JHT?IIIEI?TITJ;::I Asarwn Ahmedabadd- 380016 in case of appeals other than as
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The Hpé:‘ﬂl to the Appeliate Tribunal shall be Gled in gquadriplicate in form EA-3 [/ as
prescribed under Bule 6 of Central Excize !Argpea]] Hules, 200 afn 1! I aecom beid
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nominaled pubbe sector bank of the ptace where the bench of the Tnbunel s situat
Applcation mede Tor grant of stayv shall be accomparned by a fee of Bz 500/ -
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The appenl under sub section (1) of Seciion 86 of the Finance Act, 1994, to Lthe Appellate
rihg]?%r'ﬁ-h&ii be [IIEE n guadrupheate m Form 5.7 5 as preseribed under Rule 9(T) of the
-{, ard Shall be accompanied by o oopy of the er appeale aﬁH]'le
fone of which shall certified copy)] and  should be aceompanjed by -l} lees of Rs, 1 -
-ﬂ::rc the amaunt of service tax & nterest demanded & penatty levied of Rs. 5 Lakha or less,
Re 5000 - where the amount ol service tax & inferes! demarided & penalty fevied 18 more
than five lakhs but not exceeding Bs. Fiftv Lakhs, Hs 10,000/ - where the amount of service
tax & interest demapded & pﬂ}m'r:. levied is more than fifty Lakhs rupees, in the rﬂ of
crossed bank dralt in favour of the Assistant H?ﬁ:ﬂlml‘_uf the bench of nominated Pu }H'
Sector Hon “the place where Ltll'ﬁl bench of Tribuynal 15 situat { Application made for
grant of stayv shall by accompane a fee ol Bs 500/
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The appeal under sub section (2] and (2A] of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 5 (3] & 92A) of the Service Tax Rules, 1994 and
ahall be accompanied by a copy of order of Commissioner Central Excise or Commissioner
Central Excise (Appeals| (one of which shall be a certified copy) and copy of the order ]:H.SEI!TI

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise [ Service Tax to fike the appeal before the Appellate Tribunal,
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For an appeal 1o be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 winch is alse made applicable 1o Service Tax under Section B of the Finance Act, 1994,
an appenl agninst this order shall lie before the Tribunal on payment of 10% of the duty
demanded ut.l-ﬁr'w duty or duty and penalty are in dispute, or penalty, where penaity alone is in
dispute, provided the amount of pre-deposit payvable would be subject toon ceiling of Rs, 10
Crores. i

Lpder Central Excise and Service, Tax, "Duty. Demanded™ shail inciude :

i) amount determined under Section 11 1,
1] nmount of erroneous Cenval Credn tuken,
1]} pmount payable under Rule 6 of the Cenvat Credit Rules

provided  further that the provisions of this Section sljmli pot apply o the stay
application and appeals Hrndjnp, before any appellate authority prior to the commencement of
the Fimance {Na 21 Act, 2004
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A revision application lies 1o the Under Secretary, to the Government of India, Revision
pplication. Upit, Mimisiry of Finance, Department of Hevenue, d4th Floor, r:wmhﬂwﬂ
bilding, Parbament Sirect, Sew Delbi- L0, under Section J5EE of the C'Hi’« 1944 in

respect of the following case, governed by first proviso to sub-section (1) ol Section-35H ibid:
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In case of any loss of goods, where the Ioss oceurs m transit from o factory to a warehouse or
o apother factory or Trom one warchouse to another duning the course of processing o the
5 11 a warehouse or in storage whether in a factory or ina warehonse
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In case of rebate of duty of excise on goods exported to any country, or termitory oultghde India
of on excisable material used in the manufacture of the goods which are eXported to any
country or terrntory outside India
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Credit of any duty allowed 1o be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under such order 15 passed by the

Eum:;n:}asgnn:r iAppeals) on or after, the date appomted under Sec. 109 of the Finance (N, 2
ct, i

T adss @ 2 UG 9N WEw BA-S A @ @ ded Sonde aEw (ande) R,
2001, & BaE 0 & HAE AR R oW Fv & a9v & 3 A 5 Sera & oA aft |
T WEE & w AE kw3 i ety & @ el dees & S gl s i SR
IO e HEs. 1044 &1 uT ISEE & Apd RifE e & yere F o ¥ w
TR-6 #F ofy @ & FJ=r @i

The atkve application shall be made in duplicate in Form Mo, EA-8 as speciiied under Rule, 9
of Central é;::riﬁr (Appeals) Rules, 2000 IThIH 3 gmnr.h:i from the date on which tie order
SUEhE L0 b PRl e L O A et panied By £ " ol T Chaitan
nﬁ'idawiug pEYIE of prescribed fee as pruar:;irrd under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied v i fee of Rs. 200 where the amount
ivolved Iupmr. Cine Lac or bess and Rs. 1000/ where the amount involved s more than
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the ope applicat ilg_tlw Central Govi, nmm.f case may be, 18 flled o avoid seriptona work 1f
excizing Bs, | lakh of Ra. 100/ for each.
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the Couft Fee Act, 1975, as amended.
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Attention s also invited to the rules m',-]pr.'ﬂm these and nth:ﬁ bated matters contained m the
Customs, Excise and Service Appellate Tribunal {Procedure] Rules, 1952



F.No. V2/78/BVR/2017

ORDER-IN-APPEAL

M/s. R M Construction Co.Shanti Niwas, Opp. Sardar baug,
Dhrangadhra, Dist, Surendranagar, Gujarat (henceforth, “appellant”) has fled
the present appeal against the Order-in-Original No. R/88/2016 dated
31.01.2017 (henceforth, “impugned order”) passed by the Assistant
Commissioner, Service Tax Division , Bhavnagar | henceforth, “adudicating
authority”).

2, Briefly stated, the facts of the case are that a show cause notice dated
21.12.2016 was issued to the appellant for rejecting the refund claim of
Rs.3,13,966/. The above show cause notice was decided by the adpudicating
authority and he has rejected the above refund claim vide impugned order on
the ground that no certificate from CA certifying that the incidence of service
tax so paid by them has not been passed on to any other person, non-
submission of supporting documents and mismatching of amount of RA bills

and work orders.

3.  The appellant has filed the appeal mainly on the ground that; RA bill is
raised based on progress of work on stage to stage basis, hence one cannot
match amount of work order with RA Bill straight way; that the adjudicating
authority has not issued show cause notice supplying the reason of rejection

of refund claim based on which refund claim 1s rejected.

4. Consequently, vide CBEC's order No. 05/2017-Service tax issued vide
F.No. 137/13/2017-Service Tax dated 16.11.2017, the Commissioner, Central
Tax Audit, Ahmedabad has been nominated as Commissioner
(Appeals)/Appellate Authority. Accordingly, the appeal is taken up for
consideration.

5. A personal hearing in the matter was held on 30.01.2018, wherein Shri
Keyur Radia CA appeared on behalf of the appellant and reiterated the grounds
of appeal. Further he submitted additional submission.

f. | have carefully gone through the appeal papers. Considering that the
appeal against impugned order passed on 31.01.2017, has been filed on
05.04.2017, | find that the appeal has been filed with in the time limit of 3
months prescribed under Section 85 of the Finance Act, 1994,
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7. The issue to be decided is that whether the refund claim of Rs.3,13,696/-
filed by the appellant is admissible or not. The appellant has filed refund claim
for the service tax paid on Work Contract services provided by the appellant to
Garrison Engineer (Army] under three differenit work contracts shown as
under:-

'S¢ No. | Work order No.& Date

) GE(A)/GNR/DHG/65 Dated 24.02 2015
2 | GE(A)/GNR/DHG/36 Dated 27.12.2014
3 | GE{A)/GNR/33 Dated 04.12.2014

8. | find that the as per mega Notification no.25/2012-ST dated
20.06.2012{clause 12) the following services were exempted :-

= 12, Services provided to the Governmenl, a local authority or a
governmental authority by way of construction, erection, commissioning,
installation, completion, fitting ouf, repair, maintenance, renovation, or
alteration of -

fa} a civil structure or any other original works meant predominantly for
use other than for commerce, industry, or any other business or

profession;

{b) a historical monument, archaeological site or remains of national
importance, archaeological excavation, or antiquity specified under the
Ancient Monuments and Archaeological Sites and Remains Act, 1958 (24
of 1958);

fe) a structure meant predominantly for use as (i an educational, (i a
clinical, or (iii) an art or cultural establishment,”

Conseguently vide Notification No.06/2015-ST dated 01.03.2015, sub clause
(a),(b),(c) and (fj under notification no. 25/2012-St dated 20.06,2012 were
omitted w.e.l, 01.04.2015. Accordingly, services provided by the appellant
hecame taxable and they have recovered Service Tax on the services rendered
by them to M/s Garrison Engineer{Army]).

Further as per Notification No.09/2016-ST dated 01.03.2016, further
entry 12A has been inserted after entry 12, As per this Notification following

entry was inserted :-

" (iv) after entry 12, with effect from the 1st March, 2016, the following entry
shall be inserted, naomely"12A. Services provided to the Government, @ local authority or
g governmen tal authority by woy of canstruction, erection, commissioning, installation,
completion, fitting out, repair, maintenance, renovation, or alteration of - {a) a civil
structure or any other original works meoant predominantly for use other than for
commerce, Industry, or any other business or profession; (b) a structure meant
predominantly for use 05 i) an educational, (i} @ clinical, orfiii) en art or cultural
establishment; or [c) @ residential complex predominantly meant for self-use or the use
of their employees or other persons specified in the Explanation 1 10 clouse (44) of
caction 65 B of the sold Act; under @ contract which had been entered into prior to the
15t March, 2015 and on which appropriate stamp duty, where applicable, hod been poid
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prior to such date; provided that nothing contained in this entry shall apply on or after
the 1st April, 2020;";

From the above notification, it can be seen that the contracts which were
entered prior to 01.03.2015 were exempted. Accordingly the appellant has filed
the refund claim of Rs. 2,13,696/- for the amount which was paid for, against
work order entered before 01.03.2015. However, the said refund claim was
rejected by the adjudicating authority on the grounds that no certificate from
CA certifying that the incidence of service tax so paid by them has not been
passed on to any other person, non-submission of supporting documents and
mismatching of amount of RA bills and work orders. The adjudicating authority
had also issued show cause notice dated 21.12.2016 to the appellant for

producing the required documents

Q. The adjudicating authority has already examined the nature of work
carried out by the appellant and concluded that the said work falls in the
category of the services which have been exempted/allowed for refund as
discussed in para 12 of the Order-In-Original. However, the adjudicating
authority has observed that the appellant has not produced the certificate
certified by authorized Chartered Accountant showing co-relation between
work orders and GAR-7 challans submitted by the appellant. The adjudicating
authority has further pointed out that the appellant has not submitted the RA
hill for amount of Rs. 5,20,000/-. The appellant has produced before me the

following documents during the course of hearing:-

(1) Copy of worksheet named reconciliation of amount received from
Contracts , Service Tax pavable vis-a-vis paid with challan details and
Refund of the Service tax having bearing stamp of CA

(2) Copy of RA Bill of Rs.5,20,000/- .

i3] Copies of RA Bills and copies of Order sheet .

After going through the above documents, | find that the documents mentioned
at Sr. No. (1) and (2) have been produced before me which were not produced
earlier before the adjudicating authority. Thus, it would be appropriate to refer
the matter to the adjudicating authority to examine the above referred
documents and decide the matter on merits after following the principles of
natural justice.
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10. In view of the facts and discussion herein above, | remand the case back
to the adjudicating authority for giving fresh findings after examination of the
entire set of submissions made by the appellant. The appellant is also directed
to put all the evidences before the adjudicating authority in support of their
claim as well as any other details/documents etc. that may be asked by the
adjudicating authority when the matter is heard in the remand proceedings.
As regards the unjust enrichment, adjudicating authority may explore the
possibility i.e he may accept the no objection/undertaking etc. from the service
receiver and service provider. These findings of mine are supported by the
decision/order dated 03.04.2014 of the Hon'ble High Court of Gujarat in the
Tax Appeal V/s Associated Hotels Ltd and also by the decision of the Hon'ble
CESTAT, WZB, Mumbai in case of Commissioner of Central Excise, Pune-l
V/s. Sal Advantium Ltd and reported in 2012 (27) STR 46 (Tri-Mumbai).

11, afroraal e e T ardive 1 ey SuRieR i 3 R e 8
The appeal filed by the appellant stands disposed of in above terms.
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AZHATATE
F.No. V2/78/BVR/2017 Date: 09.02.2018

R.P.A.D.
Ta,
M/s. R M Construction Co.,
Shanti Niwas,Opp.Sardar baug,,
Dhrangadhra, Dist. Surendranagar,
Gujarat -363310

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Principal Commissioner of Central Tax, Bhavnagar.
3. The Additional /Joint Commissioner, Central Tax , Bhavnagar.
4.The Asstt,/ Deputy Commissioner, Central Tax, Division- Surendranagar.

5. Guard file.



