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r€, trdr6 .fr.<'g-r.rrr/o,r.rrt:ragr"r i r.trg., * qt?r ilaaarr $q+a , +;fi_q drE qE €-qr *.r

1iur rltan$r qrr re,qs ir6acrflq +} Bra sF}E+q , z.16r tqsv i,fiq r.qu T6 irfufi-{q ,

+ 3rdrid ai Sr o,i err{Fr$ Jrqrdt * g;asi fr:nhr qrita E,,r* * seeq t:rfia qrfusrrt *.Fc
n ftq{d fu-qr rr4r t.

ln pursuance to Board's Notification No. 261201'7 C.Ex.(NT) dated 17.10.217 read
rvith Boarcl's Order No. 05/2017-ST datecl 16.11.2017, Shri Suresh Nandarrr.ar.
Commissioner ,Central Coods anrl Sen'ice Ta-x (Audit), Ahmedabad has been appointed as
Appellate Authoritv for the purpose of passing orde'rs jn respect of appeals filed under
Section 35 of Central Excise Act, 19.1-1 and Section 85 of the Finance Act. l994.

xr{ 
^Jtq-rd/ 

€-"{+d IHf,/ 3!r{rd/ {r6rtrm il 
"q+n. 

}dq :;cqfq et"+,/ fidr6{ {rfr+tc i dtrrrrr
I amfrqrfrr ddRilq{aftF art"na marr S q*a: I
Arising oui of above mentio.ed olo 'issucri b.v Aclditional/ Join t/ Dep utv/ Assistant
Commissioner, Central Excise / Senice Tax, Rajkot / Jamnagar / Gandhidham :

3r+ffi-dt e cfidrel 6f aT}I \rd q?fi /Name & Address of the Appellants & Respondent :-

M/s R M Construction Co., "Shanti Nivas", Opp. Sardar Baugh, Dhrargadhra -
363 310 Surendranagar.

{v srttilsfi-q S dqfud +f* ;qBa ffi.fua afrt fr rq+ro qiMr / crfu6{r'r + EqeTgfio arcr w €:6dr Bti
An1] pelson aggrir:ved br this Ordcr ir.r Appeal ma-r.filr: an appeal to the appropriate authorit\
in th-e follorr.iri[ rr ar.

$lET et,'<6,tadrq r.sre st".h r.d

$fuFnq ,r(rl4 fir uRr'JJB t
fr'raftfua;rurf 4l ar sfrdl t t/

t-d'r+-{ gfrfrq ;qrqrfu+rq + cfr jrqd. i,-ffq racrq st6
:rrlra tE E.a :rfttF-+q, tgg+ fi rrRr 86 t 3ri+ta

Appeal to^custoryg, E-xgise-& scnice Ta-x Appellate Tribu.al urder section 358 of cEA, 1944
/ Under Section lJ6 of the Financc Act, 1994hn appcal lies to:

aafi-+rq rcorqa t cretrtm wll dr-r;ffi finr l1a, &;fl;r :.qrca elF6 ('d e-dr+T xffiq
;qiqrfuowr & tralq q-6. tFc aat+;r 2, jrr{ + 'yla 

"{+ frFdl. +t 6r'arn .rG(' U

Ih-e special b-cnch-of,cu stoms. Excise & service Tax Appellate Tribunal of weit Block No. 2,
R.K. Puram, Neu, Delhi in all mrr ers r-elating to classificition and ,"aiuation.

3q&d qn,.d-d tt.rr s rdrc ;rc Jqfdi fi i-drdT rF gsi Jrfrd Spr st@. tdrq Fqrs qr6 (rd
t-dr6{ Jffiq ;qqE'+-rur ^tRr) ff qft'rq e+q frE-+T . EHIq'ild. il6ar& er+m'3r€rdt
3laq-mir( 31..?€, .Ft ffr arff qrfaq rl

To the West rr.eiorral hench ol Uusloms. Excise & Servicr. l'ax Appellate Tril:urral ICESTAT) at.
2,',r Floor. Uhaiimali Bharvan. Asarua Ah*edi rjirt.lsoir riiin 5i.;;a ;rjp;; i;';ii,.";i6;n 

""menlioned in para- l lal above

(A)

(i)

(ii)
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I

(iii)

(B)

(i)

(ii)

$q-drq;qtqtfufirT t e-qer yfi-fr qr-ira rri fi fra +r-ft'q rcqrE ?le.F 1yfiay F+aro-&, 2oor j
fi ft-cq o t irilfu Frlifrd fu! rrt'qqr ra-s d Err qm fr as Erq arar urfrv I 5;rA t
aq t oq y+' cfr t €rtr, s6r racr{ eIe.F ffr aYrr ,aqrg fr airT 3fk d4Tzn rrzfi rCrar, w(' s
drcI qI 5tr$ fin. 5 ollg sq(r qr 50 *ro sw .r+ JreEIr 50 dTE. Fc(' t 3{fu6't d rmr:
1,000/- 5qi, 5,000/- 5q$ 3{?rdr 10,000/- wrd or Btrlfta il}rT ?l.*F fir s'fr,Hd-rd +tl fttffua
q16+ 6r erarara, sqft-d fll-Srs' ;qtqtit-mroT Er qnsr + s6T-d6 {ftFir + arq t ffi efr

ii,Fifril* 6* t *s fqnr orft Wq,?'d-6 grrc q-drr fuqr drdr qG(' r €dfud glrrc 6l elrklrd.
d'+ 6t rs errcr S difl iltra il6r fldfu-d JS-eq aneft-fr{oT 6r e'R{r Rrd t r eIJra'yr{er
(€ Jf$ fr R(' 3nidf,-qr + $r?r 500/- sql' 6r fttrtfud ?16 fr+fi rr+r otn rl

The aoneal to the Aooellate Trrbunal shall be hlerl in ouadruolicate in form EA-3 / as
prescri6ed under Rulb'6 oI Cenlral Excise {Aooeall Rtr]es.' 2001 'and shall be accompanied
asainst one ',r'hich at Ieast should be accbrhbanied br a lee oI Rs. 1.000/- Rs.5O00/-.
R"s. 10.000/- where amount of drttv demand/inierest/nenaltv/refund is unto 5'Lac.,5 Lac'to
50 Lac and abore 50 Lac resneclirelr in the form of crossi'd bank draff in lavour ofAsst.
Resistrar of branch of anr nominated nLr blir: sectol ban li ol the olace rr here the bench of anr
noirinated public sector bank of the Dlace rrherc the bench of the Trihunal is situated.
Application hade [or granl of sld\ s]rall be accoml:anied br a lee oI Rs. 500/-.
3{qIdlq ;qrqrtrl-fi{ur fi saH 3rSfd, fa?d 3r1r)1-i{fr, 1994 4l urr 86(1) fr 3ffJrf, $-dr6{
fiffi, 1994, + G-{q 9(1) h crca Frtffra !Fr:r s.r. s i En qffi fr 6r or siilfr ari rsb
€T?r Bfl srtlr fr F+cc arq-fr 6r ilm d, 3s$r cF {Fr * sdrd 6t (rmd-t uo cF rqlBd
6ffr Ert6ir) ]lh- tdfr S aq t *rr u6 cF t uru, r5r +-drs{ ff airr ,E-qrs fi afa 3it{ ildnqr
rrqr tral-dr, 5cq 5 drg qr 5st +-q, 5 dr€I 5c(r sr 50 drs sq(r dfi 3{q?n 50 FIrSI 5q(r t
afu*"6 6 F;nr: i,000/- $cr$, 5,000/- scrd 3{?rdr 10,000/ tqi ar Ftrlft-a srTr ?fffi ffr cfr
riaaa +tr erdfta rra +T,rrrdra, €-Eifua 3{ffiq rqqTE-fi"T 6t ernrr t r5,o-+'" lpgq 6
arff t frffi *ft ur6*a-6 ef{ + d-6 rqRr srft ffia d'4' grq-c ear{r fu-qr drdr qrR, r gtifua
gEFc 6r fi4ina, d'+ fir vg ensr d 6tdt arlfl sdT €tifud Jfrdf'q ;qqfu-+tut 6r tnor Rra B t

er+a yr{sr (€ ifrf{) t frq $ridd-q{ t €RT 500/- 5c(r 6r Ftrlftd at6 srlr rw ilrn ll

The aooeal under sub se(tion lll of Section 80 ol tht- Finance Act. 1994. to the Appellate
TrihuAal Shall lre fited in rrr-radirrblicare rn Frrrm S.]'.5 as nrescribed under Rule 9lll of the
Service Tax Rules. 1994. ahd Shall be accomoanied br a cbor oI the order apnealed 

'against

lorre o[ rvhich shall be cerlifred ,'onvl anrl shoLtld he :rccomrianied 51 s [6es o[ Rs. lO00/-
ivhere the amount oI sen i( e tax &'iir'terest dematrtled & ncnaltv ler ied of Rs. 5 Lakhs or ]ess,
Rs.500o/ rr here the amount ol service tax & interest demarided & penaltv levied is more
ifran fivi lakhi bur not exceerlittq Rs. Fiflv Lakhs, Rs. 1o,000/- rihere'the amounl o[ service
ia-x & interest demanded & peniltr lcr ietl is more lhan lrftr Lakhs rupecs, in the form of
ciosied bank draft in favour of the Assislanl ReRistrar of lhe bench o[ nt'rminated Pub]ic
Secioi Bank of the place ulrerr- the belch qlT{!"qnal is situaled. / APplicalion made for
granl ol'sla\ shall be'accompanred br a fee of Rs.500/ .

fr'ca nftIfr'rq, 1e94 6t €lrr s6 EI rc-q(r3fr (2) (rd (2A) + nillrd d 61 4-e 3fril, fdr+-{

l;ilqrqrdt, 1994, + B-{r{ 9(2) (rd 9(2A) t a-ea Gruift-o c.rd s.r.-7 fr fi w mi,afr tE rst sFr

3lr .s-dd. a-dfq rcr{r( afffi 3rardr ry{d (i{trfl, a'-drq Jiqr( fl6 rqrn qrtra vrhr frt cG-qi

+-drq r.cT( ?16/ +dr6{, 6t irffiq ;qrqTfrfr$T 6} fl+fi # *A anr A{ei -A Erd 3{r*i 6I

cfr sfr srer fr €drd 6'{dI drft I i
The aDDeal untler sub seclion l2l and I2Al o[ lhe seclion 8b the Finance Act 1994. shall be

tiied iir'Fr-rr ST.7 as prescribcrl trirrl,'r Rple a 12l & ()(2A) of the Senice Tax Rules. 1994 and
shall be accomoanieh b\ a con\ of order of Commisiic'ircr Cent ral Excisc or Commissioner.
Cenrral Excise iAppeals) lone rif uhich shall be a r-errified copr)and copv of the order. passed

bv the Commiisi6ner 
'authoriziryr rhe Assistant Commissirjner or Deputv Commissioner of

C"entral Excise/ Senice Tax to file ihc appeal before l]rc Appellale Tribunal

fiiTr efes, At#q racr( al6 a-d +dltF{ nffiq crfu.'6{uT (Rz) t cft 3rffit fr 4.rqn fr Adq
3;sp4-q16 nfuFrq 194"4 6r qr{r 35\rF S 3lE"ta, d fi ffi-q;rftF-qq, 1994 6r qr{r 83 +

3rdil-d 
"€-dr+T +i m m{ fi ,€ t. F{ 3ireer fi cF Jtrlq wfi-fflT d s{rd +-{A FFr{I tcqr(

al-ffi/tdr 61 am fi to cFlrd (10%), sq arar ua qdrar ffid t, 4 {1h, _T{ affd 
^gatdr

#oAa t, 6r srirat;r F+'qr dra. ders f6 trs trrr fi ;aad sffr lfi ile dlit 3$Rd tq rifit rs
rtc tcg d-u#+ a 61

};fiq r.rrr{ a16 (rfr d-dltF{ fi 3lilrtd "ffFT Bq enr q@'' fr Fq wBa t
(i) trRr 11 A + jrrJra rcq
(ii) ffie +rTr €I ff 4t rrctT {rR}

(iii) ffiE;rJTr Gq-aIfre + G-{4 6 t 3ld"ta iq rrq
Eard :16 l+ gq qrr * qrfirrfr f{c&q (s 2) aft}B-+q 2014 t 3iR?{ $ Td Cffi gq-eq

qTffi t sqtT fuErrrdrd Fera;r 3rfr (rd 3{fid *1 eq +& rti.tl
For an anneal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1044;hi'.1; iJilso made applicable to Service.Ta-x under Section 83 of the Finance Act, 1994,

"n "oo"ii 
asainsi rhis or6er shall lie belore lhc Tribunal on pa)menr of )0"o o[_the duly

aemdridecl rrlcre dun or dut\ an(l nenalrr a|e in dispute, or penaltr. \\lrete penalt\ alone rs In

Jiipur". fj."iia.n ihi u*r,,,,r ol pi" tleposrr per a l,,le rrorrl,l be sLtbjcct to a ceiling of Rs. l0
Crores,

Uncler Central Excise antl Sen'ice Tax, "Dut-r' l)emanded" shall inclr'rde :

lil amounl U.'.tpittlrl uttrler Ser'tion ll D:
iiir amount ol crroncolls Cenvai Credit taken;
iliir amount nat'able utrder Rule 6 of the Cenvat Credit Rules

".""ia.a turther'tliat llre nrovisions of lhis Serlioll shall not appl\ lo the slar

application ".0 
opii"iit pr-nding tx'lbre anr appellate authoritl pnor lo the commencement o[

the Financr' (No.2) Act, 2014
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rcl sIrGI FtiF',r{ ai Ca'{tarur 3nifra :

Revision anofiSation to Government of India:
si-ffi; #'',iat-stur nffii fffiEj ffi fr, idrq giqra afe, 3rBG?rq. leq4 sT qRI

iseE * qrrff'qir+ t 3{a?td jt?rt sfud, srrd s{6r{, TdttroT xrdq? ffi. fu.a F{rorq. rcre
faHT4, d?ff ;iB*d:tr{d ffc er*fr, d€-d arzt, +$ frrff t lboot, +t fucr gtar qGqt /
A retision aDDlicarion lies to lhe Under Secretan, lo the Co\prnmfnLof India. Revision
ApOlicalion Uhil. Ministn of Finance. Depqltment ol Rclenuc. -'lth Floor. Jeevan lreen
Bulldins. Parlarncnr siii"br,-'ruiti: biltli,- t idoOt,'linaii si"rron 3.rEE ql--rhe CEA i944 ih
I"tp[litt itie i5iio'',li,ii'u".. soicrned'I;i fiiir pr,rviso to sr tb. sect iott I I I of Secl ion 35 t] ibiri:

... qfr qra fi Gffi d6go fi qrfl-d fr'. fr6l aiF-{IEl ffi sra 6l Gt{ft *rrgd t srgn 116 }, qrrarq"
(tl 

a; dkrd ql Gffi.+d.+nori qr f6r Gfr'q-6 srcR rrd t qgi ersT{ ;rF qrrrrl;r t dhm. qT ffi
usr 4t n-qT erinur C qrd fi q{fl=r{ur d altr;r ffi +rrtni qr ffi grER Td frrd t F-*',
a; qraa e u
ln case olanr loss o[ soods. rrhere the ]oss occurs in transit frgm a tactol-1o a uarehousr- or
ilj li,i,iri..*i"tr6i: ;; ?;ffi-b;e ii;rehr,u-se to anotiFr durine rhe .ourse bf processing of the
goods m a riaiih6rtie or in storage uhether in a facton or in a r'rarehouse

(il) efld + qr6{ ffi lrsq qr at-d +} Ma rr G qrf, t EM,uT d q-cra r.=i qr"d q1 fift 4t
ffi r*d G + g. ina-.1 * r{rqd A, S ilrd t Erer Gffi {T'q ir eld dr Bqld fi arS tt

In case of rebate ofduty ol cxcise on goods e-xported to ant countn or- territorJ outside lndia
tT ii"-.iiii"5t"*i"?tiii5t ii.i ,,t 

"i 
tre--anuiaStu.e of the" goods rihich are eiported to any

countn' or territorv outside India.

(iiil qft s.sra qt@ a6T errrina fu\, fudT firta + qr6{, iqro qr srET dI ana ffird fuqr rrqi'fr /
f"ii"" r-f *lr.a" c*poite.l outside lndia export to Nepal or Bhular,. \rilhout pavment of dut\'.

rivl sfrft-a-a rqa *' r,qrca ?16 * erfl?ffil + fu- d rqa Aifr-d {g ;rfufil-+s ro 3* frBa-
s"rdrn-d + d6a qr-q 6r ,id t *t tS yrae, il rrq-a-d ilq-d1 fi rom Fq.a $fuG-+a (a Z).

iqss a ufit 109 + -ERr Ha A rr$ drtrg *mr ri'ar-qrfafu q{ qr;ra r crtrd Bq rR'tti
CreJit of inr dutr ,rllorved ro be rrtitize! 1o\\'ards pa\ment o[ excise dut-r on final nrotluc!s
iirh?i iii. i,l"'ilitini'biii'1"'X.I'ni'iti'frui"' ftiie'itiiii iinilei luih order is passeh b1. the

lljil,i i'Ji]"fii'i'i,{'pp.;i;) 'oii"oi'"'ri.r.'in"'ir;te;pfiinieil undii S.c 109 of the Finance [No.2]
Act 1998.

(o') 3q{t+d 3ni{f, ff A cfr"i qq{ {iEqr DA 8 e, 3 61 dfr-o r.qTdT ?jFI (13O l;iffir,
ioiji, * ffi , + 3id# frGt"d t, w :nd1r + sqquT fi 3 aI6 + :jarrd fr arfr qGv 

t

mt# ina-ua + srrr #'snalr E i#a'maqr +r er cfrqi Ffrrd ffl arfr aG('r €rrr & a-f,tq

}*'j';,-;frc;. rb++ a q,.r-3S-EE * .rra Fn:ttra ?fffi 61 3rfls-rt * sr6= ;' d< ql

iR;#'rfr #t +i ur* uitqr I
The above aDplrcatron shall br- madq 14 _rltrplit atc^in Form No. EA-8 as specified. under Rult'. 9

Ai'i:L,ii.'dr Hxtli. lArp?lriti "iriirI,')o'oi'*lin,i .-r"rno"rrt.,s iibm r6.-aat.e.on uhich tlre order

!L"'drii'i5'ui ip"p.iiidiil'ihii"i'i ibfririLinicirii:i inij iliitl-ui ac; omparri,'d br rrrn conies each

of rhe oro .na o,a.,- iftTApij.;:l 
'ii'.;ii;;ia-ilJo*b. iii.ihia;iad 6i:-;,' iopi-9f. rR <j Challan

xi,,i"i,,:-i pf.i,"menr or ii;;J5+1#il i..'ai !i?s?.i uea" undei-$ect ion 35 EE o['CEA. 1944. under

Major Head of Accottttt.

{vi) crfrtarnT 3Ird'(d S sr.tL traftBa Grtrrfta rp. Sr srdrq?fr fr srff aTG! I

ftl H a"" ..+ mo uo-a * se-g ut" * A sqt 200/- 6r :rqar, fr.qr frr' Jit{ qfr sfrrn

rs4 aq; srs sq-s Q' 'qrdl dl d 5qi I 000 -/ 6r errralla r+.qr drF I

ihe ,"r,sio, applrrarion shall bc acr.orypanied 1.,r ir f"e of Rs 2gtr, \\here lhe amoun{
i,i""ri eil lii'Rule.t o,,l"l#"o-i l;;s;n'1 R-s l0oo7t t;;;r the atnount tn.'olred is morc rhan

Rupees One Lat.

{Dt afa <€ 3nesr fr fig F-d nrlsn 6r rsrdqr t il qitm {d 3n+' + fr(' eIE; 6T ryaE. scqra

6-4 ii fu-qr a;ar +it-tl 5-q a?;u fi d-i Ot efr fr fr-@T .r& fird d nd-d ;5 fA( q?riIRrrA 3rqrdrq

aqji]6r"T si a-6 3ifi,d.qr A,-ff-q Fd +t u+ yriCa f+-qr srar t t / t" case, if the order

covers r.arious nunrhers of order in Qriginal. lee [or each o.l.o. shou]d..be naid in the

aforesard marner. 
"or 

,r',ir fiiriniing in" iiil'iEir itie b"n" app.gi io-ini Apqittant 'l ribunal or
ih;';;;';;;ii;;iibn i" tii. t?iiiii'do"i. Ai rni iase mii:be'is fillr-rl to avotil scriptoiia work if
iiiliing (i-flalih fct of Rs l00r for each.

tE) q?nsaiftrd -qrqrtr{ ?1E; rfuG-+s 1975. ^il aEqfi r a; 3l#{rr{ r 3TeaI (rd €QFra 3{ralr fir

# rr F.ritd 6.50 ffS fl ;{r{Irdq tra Etfi-.. wn dar a'ft r ' "
C)ne coot of annlicatron or O.1.0. ad the cagc,par be. and the ordcr o[ rhc edirrdrcarinp

X,itr-l,l'lli:."h;ii'ti";;;;cir;i ffi''i"#p',ii'i<. -dso'is piFiiiiuio irno"iSc[ioule'i ii terntsoT
the Couit Fee Ar t.la7i, as amende(i

(F) dlFI qtiq. i;dfq rqre qra uq $dr6T Jffiq --ql-4Tfu-fllr 15r+ ftfu) r}qF]-d.dt 19s2 n dFfd

ad jr* €EFrd Frrdi +f sffia 6ra drd M fi:lk efr eqra 3{r6fia fuqT arar tt ;
Alention is also invile,l ro rhe rulqs colering thep and olhel relaled^malters conlained in the
C;;t;.n;. Exi'G ano Fi^ici ApnelLate Tribu"nal {Procedure) Rules l982'

(,



F.No.v2/78/8YRl2OL7

ORDER-IN-APPEAL

M/s. R M Construction Co.,Shanti Niwas, Opp. Sardar baug.,

Dhrangadhra, Dist. Surendranagar, Gujarat (henceforth, " appellantl has filed

the present appeal against the Order-in-Original No. R/88/2016 dated

3I.Ol.2Ol7 (henceforth, "impugned ordef\ passed by the Assistant

Commissioner, Service Tax Division , Bhavnagar ( henceforth, " adjudicating

authoitgll.

2. Briefly stated, the facts of the case are that a show cause notice dated

21.12.2016 was issued to the appellant for rejecting the refund claim of

Rs.3,13,966/. The above show cause notice was decided by tl:,e adjudicating

authoritg and he has rejected the above refund claim vide impugned order on

the ground that no certificate from CA certifying that the incidence of service

tax so paid by them has not been passed on to any other person, non-

submission of supporting documents and mismatching of amount of RA bills

and work orders.

3. The appellant has filed the appeal mainly on the ground that; RA bill is

raised based on progress of work on stage to stage basis, hence one cannot

match amount of work order with RA Bill straight wa1'; that the adjudicating

authority has not issued show cause notice supplying the reason of rejection

of refund claim based on which refund claim is rejected.

4. Consequently, vide CBEC's order No. 05/2017-Service tax issued vide

F.No. 137/13/20l7-service Tax dated 16. 11.2017, the Commissioner, Central

Tax Audit, Ahmedabad has been nominated as Commissioner

(Appeals)/Appellate Authority. Accordingly, the appeal is taken up for

consideration.

5. A personal hearing in the matter was held on 30.01.2018, wherein Shri

Keyur Radia CA appeared on behalf of the appellant and reiterated the grounds

of appeal. Further he submitted additional submission.

6. I have carefully gone through the appeal papers. Considering that the

appeal against impugned order passed on 31.01.2017, has been fi1ed on

O5.O4.2O|7,I find that the appeal has been filed with in the time limit of 3

months prescribed under Section 85 of the Finance Act, 1994.

,-
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i.

F.No. v2l78/BVR/2017

T.TheissuetobedecidedisthatwhethertherefundclaimofRs.3,l3,696/-

filed by the appellant is admissible or not The appellant has filed refund claim

fortheservicetaxpaidonWorkContractservicesprovidedbytheappeilantto

Garrison Engineer (ArmY)

under:-

under three different work contracts shown as

8. I find that the as per mega Notihcation no'2512O12-ST dated

20.06.2O!2(clause 12) the following services were exempted :-

. 12. Seruices prouided. to the Gouemment' a local autharitg or a

gr;;;;;"t; outnoity bg wag of constntctron' erection' commissioning'

"iir;lotlotion, completiin,-fittiig out, repair' maintenance' renouation' or

alteration of - 
^ ,---- ) ^*:- ^-11,, r^r

(a) a ciuit structure or anA other oiginal tttorks meant predominantlg for

ise otner than for "o**"i"", 
industry, or ang othe'r business or

profession; . , -:.^ ^- -^*^;-- nr nntianol
(b) a histoical monument, archneological site or remains of national

'irirpirt""i,'ir"naeologi"-il excauation, ir antiquity specified under the

Ancient Monuments ana eiihaeotogical sites and Remains Act, 1958 (24

of 1958);

(c) a structure meant predominantly for use as (i) an educational' (ii) a

'ciinical, 
or (iii) an art or cnlhtral establishment;"

Consequently vide Noti{ication No'06/20 15-ST, dated O 1'03'20 15' sub clause

6il;ic; ;"e (! under .,tiii"utio" no' 25l2ot2-st dated 2o'o6'20t2 were

omitted w.e.f. 01.04.2o15'-;;;;Jingly' services provided by lhe appellant

became taxable .r,a tnty"t'uu;;;;;;;;i service Tax on the services rendered

by them to M/s Garrison Engineer(Army)'

Further as per Notification No'09/2016-5T dated 01'03'2016' further

entry 12A has been inserted after entry 12' As per this Notification following

entry was inserted :-

" (iv) ofter entry 12, with effect from the 7st Morch' 2016' the following entry

sholl be inserted, nomely"l2A' Services provided to the Government' o locol outhority or

,iiorrrn,*r*", authority by woy of co'nstruction' erection' commissioning' instollotion'

completion, fitting out, repair, 
'mointenonce' 

renovation' or olteration of - (o) o civil

structure or ony other origintor works meont predominontty for use other than lor

commerce, industry, or ony other business or profession; (b) o structurc meont'

;;;;;;,;;ri, for'use os (i) an educotionot' (ii) o ctinicot' or(iii) on oft or cutturat,

estoblishment; or (c) o residentiol complex predominontly meant for self-use or the use

ot' their employees or other person' 
''p"i1i'd 

in t.he. Explonotion 1to clause (44) of

section 65 B of the soid Act; [''a"' ' 
/jin'io/jt which had been entered into prior to the

1.st Morch, 2015 ond on *niri oipriptriate stomp duty, where opplicoble, hod been paid

7

Work order No.& DateSr No.

cE(A)/GNR/DHG/6s Dated24.02.20151

cE(A)/GNR/DHG/36 Dared27.l2.20142

GE(A)/GNR/33 Dated 04.t2.2014J
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prior to such date: provided thot nothing contoined in this entry shall apply on or after

the lst April, 2020;";

From the above notification, it can be seen that the contracts which were

entered prior to 01.03.2015 were exempted. Accordingly the appellant has Iiled

the refund claim of Rs. 3,13,696/- for the amount which was paid for, against

work order entered before 01 .03.2015. However, the said refund claim was

rejected by the adjudicating authority on the grounds that no certificate from

cA certifying that the incidence of service tax so paid by them has not been

passed on to any other person, non-submission of supporting documents and

mismatching of amount of RA bills and work orders. The adjudicating authority

had also issued show cause notice dated 21.12.2016 to the appellant for

producing the required documents

g . The adjudicating authority has already examined the nature of work

carried out by the appellant and concluded that the said work falls in the

category of the services which have been exempted/ allowed for refund as

discussed in para 12 of the Order-ln-Original. However, the adjudicating

authority has observed that the appellant has not produced the certificate

certified by authorized Chartered Accountant showing co-relation between

work orders and GAR-7 challans submitted by the appellant. The adjudicating

authority has further pointed out that the appellant has not submitted the RA

bill for amount of Rs. 5,20,000/-. The appellant has produced before me the

following documents during the course of hearing:-

( 1) Copy of worksheet named reconciliation of amount received from

Contracts , Service Tax payable vis-d-vis paid with chalian details and

Refund of the Service tax having bearing stamp of CA .

(2) Copy of RA Bill of Rs.5,20,000/- '

(3) Copies of RA Bills and copies ol Order sheet .

After going through the above documents, I find that the documents mentioned

at Sr. No. (1) and (2) have been produced before me which were not produced

earlier before the adjudicating authority. Thus, it would be appropriate to refer

the matter to the adjudicating authority to examine the above referred

documents and decide the matter on merits after following the principles of

natural justice.

3
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10. In view of the facts and discussion herein above' I remand the case back

to the adjudicating authority for giving fresh findings after examination of the

entire set of submissions made by the appellant' The appellant is also directed

toputalltheevidencesbeforetheadjudicatingauthorityinsupportoftheir

claim as well as any other details/ documents etc' that may be asked by the

adjudicating authority when the matter is heard in the remand proceedings'

As regards the unjust enrichment, adjudicating authority may explore the

possibility i.e he may accept the no objection/ undertaking etc' from the service

receiver and service provider' These findings of mine are supported by the

decision/order dated 03'04'2014 of the Honble High Court of Gujarat in the

Tax Appeal V/s Associated Hotels Ltd and also by the decision of the Honble

CESTAT, WZB, Mumbai in case of Commissioner ol Central Excise' Pune-I

V/s. Sai Advantium Ltd and reported in2Ol2 (27) STR 46 (TriMumbai)'

11'siMgRIEdetrris{fid6rftqail3qi-fia-{tttfuqrsidrtt
The appeal filed by the appellant stands disposed of in above terms'
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F.No. V2l78lBvRl2ot7
Date: 09.02.2018

BvR.P.A.D.

To,

M/s. R M Construction Co',

Shanti Niwas,OPP'Sardar baug ,

Dhrangadhra, Dist. Surendranagar'

Gujarat -363310

Copv to:

lliln. crti"t commissioner of central Tax' AhmedabadZone'
-. 

Th" Pri.r"ipal Commissioner of Central Tax' Bhavnagar'

3. The Additional /Joint Commissioner' Central Tax 
' 
Bhavnagar'

4. The Asstt' / Deputy Commissioner' Central Tax' Division- Surendranagar'

5. Guard file.
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