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miqr ar Bar+ I t2.o2.201a drfr 6ri ffr mtro I 14.o2.20laDate of Order Date of issue

Passed b.y Shri Gopi Nath, Additional Director General (Audit), Ahmedabad Zonal Unit,
Ahmedabad.

:+fu.wrdT {sqr ?a/iotb-t.J.1J. (\rd.&.) kar+ rrs.r".r.ru & snr ce dg 3nfts:nlcr q.

oe/?orb-(r$.4. i{++ rr,.rr.r"ru * rqwsr *,,fr Eilff altt, 3{rR qdrfrdcrm':iBc, rrOrqrqre

d-frd {Ee *t fir;r :rftlB-urq rqqt 6T ilrrce, hfl-q yaqrd rpa. utrfi-+a rq,uu & tnn r,: t
3{dfu d-J fr ar$ :rftt + e;q:r d :nlsr crftd *oA * rl o + 3rfifr qrffi t sq fr B-q-+a

B-qr aqT t

In pursuancc to Board's Notilicarion No. 26/20lT C.Dx.(NT) clated 17. 10.217 reacl
s'irh Board's ordcl No. 0512017-s]' dated 16. 11.2017, Shri (iopi Nath, Additional Director
General of Audit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appellate
Authoritl for the purpose of passing orders in respect of appeals filecl under section 35 ol
Central Dxcise Act, '19.+.+ and Section 85 ol the Finance Act. 1994.
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q

3{q{ 3ffifd/ s{f,d r{rfrd/ 3crTfd/ s6l{m 3lq-{d, #dq 3;qr( qlis/ *--dr6{, {rastc / sr4..fr;R
/ +Efrrnit re'ni;qrRfua art"aa mirr t q#a: r

Arising out of above mentionerl olo issued bv Adclit ional/ Joint/ Deput\./ Assistan t

Commissioner, Ce n:ral Excise / Sen'ice T:rx, Ra;kot / Jamnagar / Gandhidham :

3f+fr6,4t & cft4ffr i6f ilfFI \rd. tlflf / Name & Address of the Appellants & Respondent :,

M/s Yash Gases P. Ltd., 218, Sterking Point, Waghawadi Road Bhavnagar - 364
oo1

{s 3n{sr($qq t dqfud +B Eqtra ffifua dt&. d jq{f,d crfu+rft / rrfuryu1 6 uro
:rfa erw 6{ e"6-dr tt/
Anv oerson aecrievr I b\ this order in Appeal mav file an appeal to tlre appropriate authoritv
in lhb follo,,r jfi'Euar. - - 'rr""r'

@^ tf- ,t-;f,rq iicra al6 \rd tdr6{ Jrqfrq' ;qmrftl+rq t cF 3rq-d, i;ftq r.crq qre
{rXlaq ,19++ *r .rr{r"35B * rrrJra uE F+;a yfqB-qry, tsg+ fr rrr{r 86 * jii+rtd
ffifua a-rrd 6T i{r srfr t t/
Appeal to_Customs, ,ixcise & Service 'l'trx, Appellate 'lribu nal under Section t35U of CEA, 1942i
/ Under Sectior.r 86 (,f the Finance Act, 1994-an appeal lies to:-

a?ff-+i!T {cqi{d t sreRra ssfl qm-d €Iqr sF, *;*q gtqza sie.F (rd €-dr6{ 3{ffiq
;qrqTE-n{fr' fi Es}q tr6. rc cai*;'2. lrR + k"'. rS fa-d. A A'*# #-i, ' "

lh; special b^ench-ol .clrsloms, Excisc &, sen ine Tax {ppellate Trrbunal of wesr Blor.k No. 2,
R.K. Puram, Nerr Ilelhi in all ma ers relating ro classifiiarion and Yaluation.

slt_rd qRE&E t(al rT Ei[c rrv ytftal t -+rarsr *s fi:fi 3{qrd drgt ?r.'rr. ffiq 3,rqr4 qts6 (rd
€-drfri xfi-fro -zrsr1"rq;rur ^1ffi) fi qleEa erfi-q frfu+r. . erffiq'6a e-5rrs erre" .rsror
3raqildr4 3/".re 61 6t arff arfrv u

To the West recional rench or ( uslorn\. F.xcrse & Scn icr Tax APpellar6 I ribrrnirl {CESTAT) al.2*r Fkror..Bhaiimati Jtharran. Asanra nh,n.aitraa.ieootiiin':Ai,:i,i"'rjp;;i"";tX.?'iil;. 
^.mentioned in para- 1(al above

(A)

(4

::3rr{rfi (3rtw) 6,1 firqttrq, ffiq {+g !-i €-fl +-t 3ik Iivra ara'::

O/O THE COMMISSIoNER (APPEALS), CIiNTRAL (;ST & EXCISE,

Effiq a-d, * r'g ff flT;r / 2*r Ftoor, GST Bhavan,

t{ 6tS ft4 1t3, / Rar:e Course Ring Road.

Irr.Ftd / Raikor - J60 001

$ffi
&

Email: cera nra il.crr mealsra kot

Telc Far No. ll28l - 217795212111112

fNmoru

ffi**n
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tiii)

(B)

(i)

(ii)

yffiq arsTfu'-+*{uT t. +qer srfra c@d 6G a. faa Adtq siqr ?16 1nfi41 iiffi, zoot.

ai fr{q 6 fi 3rrr+a Ftrtft-d B-q art tql en-s +t qn cft-q) d. afi E sT otar qrf6(' I tfr} fr
+-q fr 6a r'+ cfr t HPJ. a6r 3iqr{ ?16 ffr ai'a' ,;qrg #l 4lrr :it{ dqrqr rr:Ir qdrar. wt' ;
ars qr 5s$ fi;r, s rs Fc(r qr 50 *ro w(t 6+. 3,nrdr 50 dru lc(r d 3rRl6- t d- *-qst:

,000/ dct, 5,0ii0/- r;qi 3{erET 10,000/- s.ri or FqtR-a drll ?lFF 6t cft ftrrd +tr frqlft-a
qra or grffi. Fdft-d lm-aq 

"qreTtQ-a{"r 
6r lnsr }. Fodq {BrzT{ + arq t F"-S sfr

+rdft-fr+ ** * t-+ rarr arfr Wd il6 ilrc ildrr E;-qr dmr aftl t s-"ifr-d Frqe sT trklrfr,
d-+ Er rs arur d 6'Iar ilrR:r' a-6r ffid gffi ;qrqrfu.orur St snsr Rrd t r eFra"vrlsr
(€ 3fi-t0 t Rr' 3{rida q{ S sFT 500/- sw or Etrlfra srFF dfir rrar &rn tl

'lhe aooeal to the ADDellale Tribunal shall be filed in quadruplicate in form EA'3 / .as
ii-i*.}iriii ,, i-'"a.i"n riF "r, iii ceriiiat riciii inpneili Rutisl 2001 'and shall be acqorqpanied
5"ii"ii',iir. '":t 

ictr' di iealr -shoirld ba accbrirbanied bl a fee,ol Rs. 1.00Q/.- Rs -5000/-'
R"s 10.00O/ \\'here amounl oIrlulr dem;rnrl/interesl/penall\/retund ls qpto 5- Lac.' 5 -t,ac Io
50 LiI;;'d ;fi;i 5d DC'r"sp"iiit.ti' in iiie form of crosshil bank draft in. favour.of Asst
Fin"*lr"i oT t]'ia nc-tr or ini nr.,niina'iea puutic i.Ctol bank of rhe place rrhere the.bench oI an1'

no"minated oublic sector bank of lhe Dlacc \rhere the bcnch ol the lrlDunal ls sltualeo.
A""iiCiiir" hr-ititoisia'rt oI star sha]l be accompanied br a fce ot Rs. 500/ .

:i[ffi --rqliimr"T fr-Fqsr ]1Til, I{ca vftlrF44, lc)9'+ +T trRI 86(1) + 3rf,Jrf, €-dr6{

fuffire, 1994, fi B-irq 9(1) & a-ra frqift-a c.r* s.r.-s fr an qffit A Er ar si;afr w rsh
nrq A-s'sraur'fi Es-d 3{#6T 4fr d, 3T& cft ffRr fr Tidrd +'t 1r+n s ('6 cfr rfrrB-d

dfr ETBq) 3l1r 5-frA t rq t E'a r'+ cfa + {Fr. Jr6r t-dlq;T fr r{rri ,qrs SI 4ftT 3it{ il4rqr

*r u"* 5cq- 5 arq qI tg$ 64, 5 dls $cq qI 50 ars 5qq d?F 3*rqr 50 dTtI 5cq t
am+t6 61 *qsr' t,oool- {q}. 5,000i- sqd 3Terdr 10.000/' 5qd ar fttirfra trqr efd4 ffr cfr
;i-- .ti F,,tfta i.r# 6T drira 

-Hqfi-d 
3{qldq ;qiftfl"r tt rnsr t ror++"rBt.cn +

inq t # sfi sTaGao afr + d-6 rqqr srt ffi?' d'fi gFFc ednr EiqI srfrI ilGq t €dftd
sqz +r t.rat*, a-* a re' srrsr C di qGa' 16T Fdfua ii'iffiq -=rqrtr-apr fi srn{r Rrd t t

iqrra mdqr (€l Jf&l * ffu. vriaa q-r & €RI 500/- $c(r u;r frtriftd eftr ;1'Tr u;[4r drn l/

The anoeal unrler sub seclion (ll o[ Ser.lion 8b oflhf Finance.\ct. 19q4. t-o the^Appellate
i;l'i,,i;Ir' (h;it 'ii" ririJ i'i ,liiiiti,,btliite',n Fn.m S.f.5 is rlrescribed under Rule-9(.ll of the
iifiIiIi&'n.-i,,t;;."ibb4.'ajr'd Sh;Tf'ui biii.ri"paniia ti a c'opr or the order appeal-ed agarnst
i#;';i rif*ij ;i,ait u" .iiiii'eJ i.r'>tl a"ii srroula uc 4ccomtr)anied b.t q fees-o.l .Rs lUUU/
llti".J r t i'iriio"-iri bf icn:ici ra* a,'inieresr clemanderl & penaTtr k'vied oI Rs. 5 Lakhs or less.
iii viool. -ii:r,eii irie,mourii"i,r sijnici-iai-& inierest demarided & penalll levied i.s more
ii;;"d# Iatitri--bui noi exceedine Rs. Filtr Lakhs, Rs. 10.00,0/- u.h.ere the amounl, or servrce

iii'h,' i'i,.I3iia".ila'"t'.ii^it'd.iiE tii: te'lCa is mqie than fifl\ Lakhs rupees. in the.lorm of
.fi.;..i"i;d;i' a?ii-in"ii"ouf .ii*ir,t Asiiitini ieEidiidr oT the bench of nominated Public
s'.liii"eXii"oi'tli iiiuii i"I"ii iiii ijiicti-qi rrifiqnal is situared. / Application made for
iii,rt'of sta.: srrall b" aicompanied b\ a fce ol Rs 500/-

ft-a yftlG-qq. leg.+ 6T tr(r 86 61 sc-trrBtr (2) ad (2A) + 3rd?td # 6r rrfr 3q-m, t.m6{

f}q4dr&, 1994, t F-q.r{ 9(2) rd 9(2A) * rea Fnri',tra crd s.r.-7 i fi or {ffi (?i 3-s* €Er

:n -+ra, iffiq raqrd ?t6 3rerdT IIq+a (gfid). t;fiq i?srq al6 rqnr qrka nrler 8r cft-si

€d;d 6t (rrA + ('6-cft cffrFT-d-ilff otGtt;it-t Jrryd r.a]u sdr-++-3n,q-f,d 3rrdT lcqq{'
+dq srqTa qr61 +drai{, 6) lffiq arqTfi}-+-{gT +} xa-da q-s fle +r frfir ti Er} vrtnt 6r

cfr efi {rer drsdrd 6{fi M | /
The aooeal under sub section (2) and (2Al of the section 86 lhe Finance Acl lg94' 

^shall 
be

nii:aili'i,i 3T.i ,;;;.i;;a';;4.;i,l; ') 12) &, e{2A} or rhe senice ra-r Rules' lee4 and

"hril b. ,..omoanieh bl u .obi "i ordel ol Coinmissioner Central Excise or Commissioner'

dii'i.ii al.iii:'t]rpp.o r"i tJr. Jr 
" 

ni.rr irtait br- a certifie.l copl ) and copr oI the order. passed

rri'if," tom,ni"sion"r ourhniir;ne ir,.-ni"i.ro"t Commissidner o1 Deput,r Commissioner of

Ce tral Excise/ Serricr Tax lo iile thc appeal before lhe Appellal. lrrtlunal.

fiffr aia;. affiq sacr( ?1E; €"rzfi:rffiq'sTfu-fi{trr (dt?c) t cft sqrdt * a.ra-a fr a;fiq

r."n",.6; 3{ECqE 194'4 *T q11r 35qF + 3ldrtd, d ff ffi-q vfufrqq, 1994 6I qgr 83 +

3td-Jrd "t-dr6{ +t afi ilq fi ,€ t, ls :nhr + cft 3rffiq qrfu"+ttt d' 3{ld 6-.e E'FI tflIrq

qt6r$dr 6{ r{rrr + rotrFsrd (10%). fd qrr ud sflrdl ffia t. 4 flil:lq +-{d^ExrfrI

#qrna t, e]al?rT;r fu-qr dl\r. {erd F6 5s tlT{T * furd w+r t+ ari dr& stmld aq {rls] ffi
rtg 5rru t afu+ a 6)1' 

ffiq grqr{ 
T".5 trE i-dFF{ * 3flnd "ai?T fu(I rRr ?]e'F" fr E-a lrF-a t

(,) qRr 11 S t iidlrd {frq
(i1) ffie r*n 6I ff rrg ara-a {rflq'r

(iii) ffi. sqr ffi;. ftqff 6 * sjarl-a tq (6q

- ila rr f+ g+ unr t crEt,'ra ffiq (H. 2) lrBF-cq 2014 t 3mi€T t {6 ffi rq-eq

wffi t eqel idqrrnfia srrrra.rS rrE 3{qlfr *t aq rfr Mtl
For an appeal to Lre lrlerl belore rhe cES'lAT. under Section J5F of the central Excise Acl.

lS+4 "lriil 
is also marle 

"ppfl"iUl. 
io S.n,ice'Ta-x under Section 83 of the Finance Act, 1994,

"" """..i .n"i"st this o.d"r'"hrtl ii. U"fo." the Tribunal on pa\ment of 10o,, of .lhe dul\
ai",JriO.ii ri:Eere tlutt or dutr and peualtr are in tlisptttc. or penall\. \\here penallt alone IS rrl

ii;i;;i;. ;.;;;;;ilh; u-nr"r ii pL-a.l,o"ir pi,anl! rr.ould be subjccr ro d ceiling of Rs. I0

crores' 
under Central Excise and Ser'icc Tax, "DutY Demanclecl" sha11 include :

lil amounl deterntinetl rtnrler SCctiorl ll Dl
iii, amoLlnl ol rrTont ous ('cn\al ('redit taken:
liiir ,rnoitnt oarablc tlnrler Rulr b ul th" Cenlat ('re(l11 l<ules

.'i'*ia.,r i'.;.",ii;; "G;, ii,l 
'J,lo, 

i"i,,,,s ol lh s s'e( 1i.tr shall rrot apph ro lhe star'

,,oori.,,ll'.i'"'xl"r;;::ji;'#;fii.R'i.,"r5i",iii',i,p""ir"i. u,,rr,',,iiri p.ioi ro ir.," comm.ncemenr rif

thi Finance (No.2| Act, 2(lll.



t\
(c) 8RA TRiFT{ 6l Sfrltarsr 3ri(;I :

Revision anottation to Government of India:
ss--:ffir H-ififfi nrf.ml FffifUa al?roi fr. 4;frq y.qri ete+ 3{ft}fr{F lqe4 ffr rrrr
isEu t q"ra "q1a6 t 3ffirrd rr+t sfua elr{d sr6r. q-d0tpl inda ffi. frta ff nrq. rrsel
frc{Er, qFt FB-d: frda dtq grrf,. s{ra ffr4. 4 ftedt t l'b00 l. 6} fu-qr frrfrr ilG\rt I
A revision aoolic.ttion Iies to the Under Secretan, 10 tlre (;o\crnmenL of Irrdia. Rerision
n.rirliliiion -0hii. Miiirsin of Financ,'. DeDarlmenl oI Reveltue, +lh Floor, Jqeran Dcep
Blrildins. Par]iam, nr Slreel, Ne\ De)hi l 10001, ttnder Section 35EE gt-the CL^4-1q44 rn

*ipii:i"cif i6i i.ito.iine iase. eorterned bt firsr proviso to sub.secli,)n lltofSection-358 rbid:

qft ffrf, * ffi a,nnra + firrd fr. ildr azr{tt;t ffit qra d fa;S 6nud t ar<n 4r * qrsra;

* dtna qr fr5s i-z 6r{{ri zn fu-r rfi-6'q-m srsR 116 t qqt rsTr 416 
qR7r4n * ettra. qr Nr

srER T6 fr qr srsrcrr it am t wrg6{sl + at{e. ffi +rrtjr} qr ffi siglr {6 fr Hrd t tfsrd
* qr4a drl
ln case of anV IOss of qoorls, where the loss occurs in transit from a factory-to a $'arehouse or
ilj l?tt'rnli'ia.ii^ ;. ?;;; b# iiirer,"us. ro air^oltrir- a uriirg the cours,' bi processing oI the
goods in a rvarehot.se or in stt-rrage \\ helher In a laclorv or ln a warcnotlse

s{l{f, fi Erf,{ ffi {rr{ {r st{ q;} Frqta qir G oq * faffiur * r++a r;t 4re qr ert er$

+-ii""".,"',:- nt g. in-t j * *"4 *, s srrrd * <ret ffi rr"q + et{ dr fud & * t,

In r:ase of rebate ol dutv of excise on goods e-xported !o an\ countn or territory outside lndia

iji Lff,"'"#iil6t'n",',rii,'ar _;;",1 il itri"m"antitiFtuii oi ttre'goorls rihich are t iport:rl 1o anr
iirinrn or territon outside India.

qlc r.qe et6 6r srrElrf, B-1, fufl sTrd S qr6{. Aqrd ql Tcrd +t qra F-rrra fu-$ rmr B r ;

f"ii". of giood s exlL.te,l oursidc lndra export lo Ne,al or Bhrrran. \*thout pa\menl of dul\.

wfffit-a -r;crd + Jrelca ?rG * ararara i. faT d gqA arfic 5s dft}fa_{F yi^s6* frEa
d*;J J # 

"-, 
A 4d H Jik t$ yresr st :flq-+a lffi-d) fi nd(t F+ia 3{teYriqq {a 2).

ili#a rr,.r'iog + E",1, h-q-d-a rg dtfl€ vrrqT ffift q{ qI dr4 fr qrfia tu( rrc Btr

c..ai,r oll"i Jrty otloti:"a to be utihzed touarcls pa-\ ment o[ exctse drtt-v on final p'roducls

r!rlder rhe oiovrsrorrs r-rr rnrs Xt i'or" ihF' HulF. 
'i"iiir ri"ii'iinoei s,r.rr prder. is passetl b1. the

Commissioher lApp,'ats) on o'i', t#t.'ii,.';;i(-';;;ili" i;a un?ii Sei l09 of lhe Finance fNo 2)

Act ]998.

3qt'4d 3iTt{d fir at cF-qr wrr {igqr EA'8 *' s fi atfrq r'!Iq aje (}-rrd') faqarre'

;il,";"h"r; + ,ar\d frBfrq-t, sq unett + snqq e 3 ,'d s fua 8r arfr^q6(' t

#;";# ##,"-o'.nan i lm-e maur & d c'ft-qi Fd''a sI nrfr qrBet gru 6'ndrq
#'',,-;ft#, rijaa a u-es-Ee + a-ra ftttR-a r;a ST irdTq?fr fi Hrer +'d{ c{

ill';#'rfr'#r-*i # arn-r,r t
ii_r" iuou"' uootica I ir n shall bc made irr duplicarc.in Form No F.A 8 as sneci[ic<l urrder Rrrie tt

"i"cirii.'dr 
Hi.ti i5pp"ui", 5ttiri.*i,i:*:lt';.r:fiit#:,Linsnri'*,'l,ls#iiuEilr'l

:?Yfl:tl,?ob',33p6?X"'l-iH'i1,;."1. rr shoutd arso be accom$^iil;i bi-;';;pi ,ii in'dth,,tiai.,
Eiihi'".Y,iE p?il"x,ii"r ;;..1:fi;:o i;.;;;,;;"?.i[",] rrn-oei $eiiion .15-EE o[ cEA. lr)44. under'

Major Llead of Accou nt

rdfuTq fii{;r t spr ffifua f*,rft-a rp1 6r $qTq-rfr SI fiffi qltl I - -#i i# a-. .6 .{l@ 
"rt 

a, rc* rq il A sq-a 200/ 6t arn-ara fi;qr mtr iit{ qfa {frrd

;#'*"il "rt 
fr # d d Fct r0o0 -/ 6r e'rara tuqr ort r

ih. ."ui.ion applict lion shall he at'compalriecl-"br a. fec oI Rs' 20ol \\ lrerP . the arnounl

involved in Rupees pne Lac "o-i 
f ljls?ni'fl=l'ittijOT titr"ii rhc arnottnt irtvolved is tnorc than

Rupees One Lac.

qfr rs vrest ,i 69 {d vrtli ar rsrdtr t d mq-+ {d Jnear * fAt iiE; 6r }rn'n'i' scaiad

#;}{iH ffi' # J" * Aa rr'cfi 8r frsr oq -'t fr {qa # fra qtrftPrfr 3rqft-q

Aqftq;{"T +i t'o :r(le eI fiffq S16rd +} rtsi 3nild l6qr -irdr t, I / ln.case, if the order

covcrs rarious numhcrs of ortler in Qriginal. fqe for car-h o.l.o. should..be gr i.d in thc
li,ji"='"ili i"l. 

".i." 
iii i "itiir.'nil;s ih"Gi?'ii;ar irrc one appeal ro the Appellant Tribunal or

i'h;;#';;;ii;';ribh'i;,'rrr. cii,iiili'6oi:i ei'inll iisi mir:-be,'is iirted ro avord scriproria rtork if
iiiiii.ieHrl. 

"ilalih ri'' oi Rs. 1 00 / for each

Tens?rtfud ar{Ilotq elc<F 3tfi}Fe-q, 1975, +' s;1^rfi r i, 3F.ilgR l-il vrhr qE rzpra vdqr 6r

cfA q{ ftfift-d 6.50 +h 6I;sr4lFrq r1i"6 lal+-c"a-m dnl ErF(rl ,

c)ne coor of aoplrr.arion or o.l.o. as tf 3 case_ -[nar bc. and the order of the adjudicating
X,lin,jr'ift =[rtT 

H"ii,'iijr.i f#'iramI oi Rs. oS0 as prelcribed under Schedule I iir terms o-1

the Couil Fee Acl.lq;5, as amerlde(l.

dqt ete<F. ffiq r.lrig er6 (rd tdr6{ 3rtrIq ;qtqtfr-+.{uT faro Efut M 1982 fr dffi-d

uE *b +rEAra a.rra- +f €ffid q'[J dri fuf &:ltr afr tura ]nq;F-d f+qr frrfl tl ,

n .,,rin., is also rnritt,d to the rult.s corering these and- olher related matlers cotllained in lhe
Cij;i;;;. 'exilii ana';iinic? Appiltai" Tribtinal (Procedure) Rules. 1q82

(i)

(ii)

(iii)

(i")

(v)

("i)

(D)

(E)

(F)
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ORDER IN APPEAL

The present appeal has been hled by M/s. Yash Gases P' Ltd, 2i8,

sterling Point, waghawadi Road, Bhavnagar (hereinafter referred to as the

appellant) against Order-in-Original No. 20 lDemand I 2OL6-17 dated

30.01.2017 passed by the Assistant commissioner, central Excise, city

Division, Bhavnagar (hereinafter referred to as the adjudicating authority).

2. The appeiiant have filed the appeal on 85ft day from date of receipt of

order and have requested for condonation ol deiay of 25 days with a reason

that their consultanr being chartered Accountant firm, was busy with the reply

work of notices issucd by the income tax department due to demonetization of

CurrencyandstatutoryauditworkofNationalisedBanks'Aspersection35(1)

of the Central Excise Act, 1944 , Commissioner (Appeals) is empou'ered to

condone the delay o1 30 days, on sufficient cause being shown' Therefore' I

condone the delay in filing of appeals by the appellant'

3. Brieflv stated, during scrutiny of ER-3 returns {iled by the appellant for

the period from January -2012 to March-2012' it was noticed that Cenvat credit

to the tune of Rs. 46,23,7 2l l- was avaiied by them. on inquiry, it was learnt

that they have availt:d such credit on capilal goods like compressor' cooling

tower, liquid oxygen pump, control panel' Steel Gas oxYgen cylinders' Cement

sheets,M.S.Beams,CastorOil'Nitrogengas'etc'ItappearedthatCenvat

credit on goods like Steel Gas Oxygen Cylinder' Cement sheets' M' S' Beams'

Castor Oi1 and Nitrogen Gas was not admissible as these goods are not capital

goodsinviewofdefinitionofcapitalgoodsprovidedinrule2(a)(A)oftheCenvat

Credit Rules, 2004. Therefore, it appeared that the appellant had wrongly

availed cenvat credit on these goods which were neither capital goods nor used

ascapitalgoodsalrdhenceCenvatcreditattributabletothesegoods

amounting to Rs. 37,44,6 221- was found ineligible and recoverable in terms of

rule 14 of the Cenvat Credit Rules, 2004 Therefore' show cause notice dated

11.03.2016 was issued to the appellant' proposing recovery of wrongly availed

credit of Rs. 37,44,622/. alongwith interest and also proposing penalty under

rule15(2)oftheCenvatCreditRules'2004readwithsectionllACofthe

Central Excise Act, \g44 ' The SCN was adjudicated vide OIO No'

20/Demand/2of6-fldated3O'01'2OlTbytheadjudicatingauthority'who

confirmed the demand of wrongly availed credit alongwith interest and also

imposed equal penalt 1' on the appellant

filed the Present aPPeal'

'1

4

Being aggrieved the appellant have
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The appellant are contending mainly on the following grounds:

(0 The SCN is time barred and subsequently the impugned order is

also i1lega1. The findings recorded by the adjudicating authority

regardirrg time limit are also arbitrary and void They have rightly

taken tl're credit on goods, viz., Steel Gas Cylinders and Castrol

Lubricatingoilascapitalgoodswhichareusedintheirfactory'

There is neither any provision in the rules that the manufacturer

has to disclose how the goods termed as capital goods nor to

submit zrny intimation. Therefore the entire alleged action initiated

is time barred as demand is for the period from January-2012 to

March-2o12andSCNwasreceivedon2L.o3.2016alleging

suppression with intent to evade payment of duty' Moreover' there

is no evrdence that they had any intention to evade payment of

duty. Hence extended period cannot be applicable'

(iil They purchased empty high pressure seamless gas cylinders for

storing tl,eir finished goods, viz , oxygen gas for storage of oxygen

gas, which is their finished goods' As per definition of capital

goods, stcrage tank used in the factory is eligible for Cenvat credit

as caPital goods.

(ii| Lubricating oil is used as lubricant to the machineries and in plant

and the same is falling under the definition of "input" and hence

they have rightly taken Cenvat credit on the same'

(iv) The adjudicating authorify has not given any ground for

contraven.tion of which rule or for what act' they are liable for

penalty under rule 15(2) of the Rules' Thus' no penaity can be

imposed Further, there is no intention on their part to defraud the

revenue or evade payment of duty' Hence they are not liable for

penalty. They relied upon the case law of CCE Vs Maruty Udyog -

l2oos\ 23 sTT 5s (P&H HC DB)'

5. Hearing in the lnatter was held on 31'01'2018' lr'hich was attended bv

ShriMadhavkumarN.Vadodariya,C.A.andauthorisedrepresentativeofthe

appellant. He reiterattd the submissions of appeal memo and sought for one

u,eek time for filing additional written submission. The appeilant submitted

additional submission dated 08 02 2018 and contended that:

(i) SCN is time barred and subsequentiy impugned order is void and bad

in law. There is no evidence or discussion in the SCN or OIO

. If you are not

4

sion of facts with intent to evade du
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allowing Cenvat credit, speaking order may be issued. They relied

upon the case law of M/s. J. K. Steel & Alloy Vs CCE, Bhavnagar

reported in 2009 (234) ELT i91 (Tri.-Ahmd.).

(ii) since credit is not availed and utilised on account of fraud, wiiful mis-

statement, coliusion or suppression of facts, they are not liable to

penalty under rule 15(2) of the CCR' They rely upon the judgmnetn fo

Hon. Tribunal in case of CCE, Rohtak Vs Surya Vinayak Industries

Pvt. Ltd. -2007 (215) ELT 423 (Tri-Del)

(iii) There is nr;t intention on their part to defraud the revenue or evade

payment oi duty. Hence, they are not 1iab1e for penalty' Also'

adjudicating authority has not given any ground in his findings that

for contravention of which rule they are liabie for penalty under rule

15(2) of the Rules and there was no mens rea noticeable from record

nor any impeachable conduct in respect of the transaction' no penalty

could be levied.

6. I have carefully gone through the entire case records' SCN and OIO'

grounds of appeal as well as contentions raised during hearing' I lind that the

limitedissuetoberlecidedis.whetherCenvatcreditisadmissibletothe

appellant on items like steel gas cylinders and Castrol lubricating oi1' etc' as

capital goods or othelwise' I find that the appellant are not contesting for credit

onCementSheets,tv{.S'BeamsandNitrogengasandthattheyhavealready

paid the amount of Rs' 24,598/- on account of Cenvat credit availed on these

items, alongwith interest of Rs' 18,537/-' as submitted by them'

7. Coming to the rssue of availment of credit on Steel Gas Cylinders' I find

that the appellant used to purchase emPty cylinders and fill the same with

their final product, viz., Oxygen Gas' Apparently' such cylinders were used for

dispatch / transportation of their finished goods and not used in the process of

manufacture of Oxygcn Gas' In case of M/s GNFC Ltd' Vs CCE' Vadodara -

2Ol2 (278) ELT 273 (Tri-Ahmd ), it was held by the Tribunal that if the

cylindersarenotusedinthefactorydirectlyandchlorineistransferredto

storage tank before using the same, credit may not be admissible since in such

a even, the usage of the cylinder will be only for transportation and not as a

storage tank. Otherwise, credit may be admissible since cylinder performs dual

lunctionofstoragetankaswellasfortransPortationofchlorine'Thus'itis

clear that if cylinders contalninB inputs for manufacture of the goods are

connected directly to the plant, then only such cylinders can be treated as

capital goods, If such cylinders are used only for transportation' they cannot be

A\ ?r1[ /
\NM\,/v'-
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treated as capital goods. In the present case, the appellant are using such

cylinders for suppl1-of Ory-gen Gas to their buyers and therefore it cannot be

said that such cylir:ders are used/connected in/with the manufacturing plant

and therefore, such cylinders cannot be treated as capital goods. Regarding

case 1aw of M/s. J. K. Steel & A11oys, cited by the appellant, I have gone

through the same. I find that in that case, the party was using Gas cylinders

for storage of high Pressure gas used for production in factory. Therefore, as

discussed above, tht, facts being different, the ratio of said judgment cannot be

applied to the present case.

8. Regarding Castor Oil (Lubricant), it has been contended by the appellant

that since it was used in manufacturing, the same is to be tleated as "input"'

Even if this argument of the appellant is considered' the appellant would not

havebeeneligibleforavailmentofinputcreditonthesameasduringthe

material period, thev were working under SSI exemption' Even otherwise' as

perdefinitionofCapitalGoods,providedunderrule2(a)oftheCenvatCredit

Rules,2004,CastoroildonotqualifyasCapitalgoodsandasperrule2(k)of

the Cenvat Credit Rules, 2004, Castor Oil do not qualify as "input" also'

Therefore, I find thal both the items under dispute do not qualifu for Cenvat

credit. Since in case: of other items like Cement Sheet' M' S Beams and

NitrogenGas,theappellanthaveacceptednon-availabilityofcreditandpaid

uptheamountofcreditavailed,alongu'ithinterest'Idonotfinditnecessaryto

discuss the same here

9. Now coming to the issue of limitation' the appellant have contended that

the credit pertains to January to March-2O12 and SCN was issued in 2016 and

there is no evidence regarding suppression of facts and therefore extended

period is wrongly availed and penalty under rule 15(2) of Cenvat Credit Rules'

2oo4readwithsect:onllACoftheCentralExciseAct,lg44iswrongly

imposed upon them. tn this regard, I find that as per rule 9(5) of the Cenvat

CreditRules,2004,lheburdenofproofregardingtheadmissibilityofthe

.ENVAT credit shall )ie upon the manufacturer or prol'ider of output service

takingsuchcredit.Ttrerefore,intheeraofselfassessmentmorerelianceis

placed on the assessee. When more reliance is placed by the Government on

assessee, more responsibilitf is also attached to such reliance' Therefore'

taking any credit wrongly would attract extended period of limitation' Mere

filing of ER-3 return showing total ligure of credit taken would not absolve an

assesseefromhisresponsibilitytoensurethatcreditisadmissibletothem'In

caseofbreachoftheresponsibility,itcanbetreatedasbreachofact/rulewith'\\ 1t

\l\utlY
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intent to evade payment of duty and as a result, department would be at liberty

to invoke extended period of limitation. Therefore, I Iind that extended period of

limitation is correctly invoked in the present case and accordingly penalty

imposed under rule 15(2) of Cenvat Credit Rules, 2004 read with section 11AC

of the central Excise Act, 1944 is justified. Regarding case 1aw of M/s. Surya

Vinayak Industries Pvt. Ltd.,. cited by the appellant, the facts in that case was

that the parfy took 1u11 Cenvat credit of capital goods in the year the same was

received. However, they had utilised only 50% of the credit as stipulated in the

rule and therefore it was held that penalty is not imposable' However' facts of

present case being different, the case law is not applicable here'

10. In view of the above, I upheld the order passed by the adjudicating

authority and reject the appeal by the appellant'

(GoPi Nath)

Commissioner (APPeals) /
Additional Director General (Audit)

F. No. V2l t26lBVRl2ot7

Bv R,P.A.D.

To,
M/s. Yash Gases P. Ltd.,

218, Sterling Point,

Waghawadi Road,

Bhavnagar.

Copv tol

1)

2)

3)

4)

5)

6)

7)

The Chief Commissioner, CGST, Ahmedabad'

The Commissioner, CGST, Bhavnagar '

i'n. n""l.i^", Commissioner, CGST, City Division' Bhavnagar'

iii. A."i"ru", Commissioner (systems)' CG.ST' Bhavnagar'

ii,.'d"p.ii"tendent, central bxtite, AR- 'l 'siror ' 
E@'wr

Commissioner (Appeals), CGST, Rajkot'

Guard File.

8



L.l.l
126lBVRl2Ot7

ORDER IN APPEAL

The present appeal has been filed by Mis. Yash Gases P. Ltd.,21B,

Sterling Point, Wagharvadi Road, Bhavnagar (hereinafter referred to as the

appellant) against Order-in-Original No. 20 lDemand I 2016-17 dated

30.01.2017 passed by the Assistant Commissioner, Central Excise, City

Division, Bhavnagar (hereinafter referred to as the adjudicating authority).

2. The appellant have filed the appeal on BSt day from date of receipt of

order and have requested for condonation of delay of 25 days with a reason

that their consultant being Chartered Accountant firm, was busy with the reply

work of notices issued by the income tax department due to demonetization of

currency and statutory audit work of Nationalised Banks. As per section 35(1)

of the central Excise AcL, 1944 , Commissioner (Appeals) is empowered to

condone the delay ol'30 days, on sufficient cause being shown. Therefore, I

condone the delay in iiling of appeals by the appellant'

3. Briefly stated, cluring scrutiny of ER-3 returns filed by the appellant for

the period from Janurtry-20t2 to March-2o12, it was noticed that Cenvat credit

to the tune of Rs. 46,23,72 1/- r,vas availed by them' On inquiry, it was learnt

that they have availe,l such credit on capital goods like compressor, cooling

toq,er, liquid oxygen pump, control panel, Steel Gas Ory:gen cylinders, Cement

sheets, M. S. Beams, Castor Oi1, Nitrogen gas, etc' It appeared that Cenvat

credit on goods like Steel Gas Oxygen Cylinder, Cement sheets, M S' Beams'

castor oil and Nitrogen Gas was not admissible as these goods are not capital

goods in view of definitlon of capitai goods provided in rule 2(a)(A) of the Cenvat

credit Rules, 2004. 'l'herefore, it appeared that the appellant had wrongly

availed cenvat credit on these goods which were neither capitai goods nor used

as capital goods and hence cenvat credit attributable to these goods

amounting to Rs. 37,44,6221- was found ineligible and recoverable in terms of

rule 14 of the Cenvat Credit Rules, 2004. Therefore, show cause notice dated

1 1.03.2016 rvas issued to the appellant, proposing recovery of u,rongly availed

credit of Rs. 37,44,622/- alongwith interest and also proposing penalty under

rule 15(2) of the cen'" ar credit Rules, 2004 read with section 1 lAC of the

Central Excise Act, \944. The SCN was adjudicated vide OIO No'

20lDemand.l2016-17 dated 30.01.2017 by the adjudicating authority, who

confirmed the demand of wrongly availed credit alongwith interest and also

imposed equal penalty on the appellant. Being aggrieved the appellant have

filed the present appeal.

The appellant are contending mainly on the follor,'ing ground4

4
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(i) The SCN is time barred and subsequently the impugned order is

also illegal. The findings recorded by the adjudicating authoritl'

regarding time limit are also arbitrary and void. They have rightly

taken the credit on goods, viz., Steel Gas Cyllnders and Castrol

Lubricating oil as capital goods which are used in their factory.

There is neither any provision in the rules that the manufacturer

has to disclose how the goods termed as capital goods nor to

submit any intimation. Therefore the entire alleged action initiated

is time barred as demand is for the period from J anuary-2)l2 lo

March-2O12 and SCN was received on 21.03.2016 alleging

suppression with intent to evade payment of duty. Moreover, there

is no evidence that they had any intention to evade payment of

duty. Hence extended period cannot be applicable.

(ii) They purchased empt_v high pressure seamless gas cylinders for

storing their finished goods, viz., oxygen gas for storage of oxygen

gas, u,hich is their llnished goods. As per definition of capital

goods, storage tank used in the factory is eligible for Cenvat credit
as capital goods.

(iii) Lubricating oil is used as rubricant to the machineries and in plant

and the same is falling under the definition of ,,input,, and hence

they have rightly taken Cenvat credit on the same.

(iv) The adjudicaring authoriry has nor given any ground for

contravention of which rule or for what act, they are liable for
penalty under rule 15(2) of the Rules. Thus, no penalty can be

imposed. Further, there is no intention on their part to defraud the

revenue or evade payment of duty. Hence they are not liable for
penalt1,. They relied upon the case lalr, of CCE Vs Marutv Udyog _

(2O0e) 2s sTT ss (P&H HC DB).

5' Hearing in the matter was held on 31.01.2018, u,hich was attended bv
Shri Madhavkumar N. vadodariya, c.A. and authorised representative of the
appellant. He reiterated the submissions of appear memo and sought for one
week time for filing additional written submission. The appellant submitted
additional submission dated OB.O2.2O1B and contended that:

(i) SCN is time barred and subsequently impugned order is void and bad
in law' There is no evidence or discussion in the SCN or oro
regarding suppression of facts rvith intent to evade dut_v. If vou are not
allowing Cenvat credit, speaking order may be issued. They relied
upon the case law of M/s. J. K. Steel & Alloy Vs CCE, Bhavnagar
reported in 200e (234) F,Lr te 1 (rri._Ahm. , 

h\yl V
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(ii) Since credit is not availed and utilised on account of fraud, wilful mis-

statement, collusion or suppression of facts, thel' are not 1iable to

penalty under rule 15(2) of the CCR. They rely upon the judgmnetn fo

Hon. Tribunal in case of CCtr, Rohtak Vs Surya Vinayak Industries

Pvt. Ltd. - 2OO7 (215) ELT 423 (Tri-De1).

(iii) There is not intention on their part to defraud the revenue or evade

palrment r.f duty. Hence, they are not liable for penalty. A1so,

adjudicating authority has not given any ground in his findings that

ior contravcntion of which rule they are liable for penalty under rule

15(2) of the Rules and there was no mens rea noticeable from record

nor any impeachable conduct in respect of the transaction, no penalty

could be ler. ied.

6. I have carefully gone through the entire case records, SCN and OIO,

grounds of appeal as well as contentions raised during hearing. I find that the

limited issue to be clecided is - whether Cenvat credit is admissible to the

appellant on items 1i<e steel gas cylinders and Castrol lubricating oil, etc. as

capital goods or otherwise. I find that the appellant are not contesting for credit

on Cement Sheets, M. S. Beams and Nitrogen gas and that they have already

paid the amount of Rs. 24,598/- on account of Cenvat credit availed on these

items, alongwith inter,ist of Rs. 18,537/-, as submitted by them.

7 . Coming to the issue of availment of credit on Steei Gas cylinders, I find

that the appellant used to purchase empty cylinders and fi1l the same $'ith

their final product, viz., oxygen Gas. Apparently, such cylinders were used for

dispatch / transportation of their finished goods and not used in the process of

manufacture of Oxygen Gas. In case of M/s. GNFC Ltd. Vs CCE, Vadodara -

2Ol2 (278\ ELT 273 (Tri-Ahmd.), it u'as held by the Tribunal that if the

cylinders are not usecl in the factory directly and chlorine is transferred to

storage tank before using the same, credit may not be admissible since in such

a even, the usage of the cylinder will be only for transportation and not as a

storage tank. Otherwise, credit may be admissible since cylinder performs dual

function of storage tank as u'e11 as for transportation of chlorine. Thus, it is

clear that if cylinders containing inputs for manufacture of the goods are

connected directly to the plant, then only such cylinders can be treated as

capital goods. If such c1'linders are used only for transportation, they cannot be

treated as capital goods. In the present case, the appeilant are using such

cylinders for supply of Oxygen Gas to their buyers and therefore it cannot be

said that such cylinders are used/connected in/with the manufacturing plant

and therefore, such cylinders cannot be treated as capital goods. Regarding

case 1au. of M/ s. J. K. Steel & Alloys, cited by the appel

6
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through the same. I find that in that case, the party was using Gas cylinders

for storage of high pressure gas used for production in factory. Therefore, as

discussed above, the facts being different, the ratio of said judgment cannot be

applied to the present case.

8. Regarding Castor Oi1 (Lubricant), it has been contended by the appellant

that since it was used in manufacturing, the same is to be treated as "input".

Even if this argument of the appellant is considered, the appellant would not

have been eligible for availment of input credit on the same as during the

material period, they were working under SSI exemption. Even othernise, as

per definition of capital coods, provided under rule 2(a) of the cenvat credit
Rules, 2004, castor oi1 do not qualifu as capital goods and as per rule 2(k) of

the cenvat credit Ru1es, 2004, castor oil do not qualiry as ,,input,, 
also.

Therefore, I find that both the items under dispute do not qualify for cenvat

credit. Since in case of other items like cement sheet, M. S. Beams and

Nitrogen Gas, the appellant have accepted non-availability of credit and paid

up the amount of credit availed, alongv"'ith interest, I do not find it necessary to

discuss the same here.

9. Now coming to the issue of limitation, the appellant have contended that
the credit pertains to January to March-2012 and SCN was issued in 2016 and

there is no evidence regarding suppression of facts and therefore extended

period is wrongly availed and penalty under rure 15(2) of cenvat credit Rules,

2oo4 read with section 11AC of the central Excise Act, 1944 is wrongly

imposed upon them. In this regard, i find that as per rule 9(5) of the cenvat
credit Rules, 2004, the burden of proof regarding the admissibility of the

ctrNVAT credit sha11 lie upon the manufacturer or provider of output service

taking such credit. Therefore, in the era of self assessment more reliance is

placed on the assessee. when more reliance is placed by the Government on

assessee, more responsibililv is also attached to such reliance. Therefore,

taking any credit wrongry wourd attract extended period of limitation. Mere

filing of ER-3 return showing total figure of credit taken nould not absolve an
assessee from his responsibility to ensure that credit is admissible to them. In
case of breach of the responsibility, it can be treated as breach of act/rule with
intent to evade payment of duty and as a result, department would be at ribertlr
to invoke extended period of limitation. Therefore, I find that extended period of
limitation is correctly invoked in the present case and accordingly penalty
imposed under rule 15(2) of cenvat credit Rules, 2oo4 read with section 1 1AC

of the central Excise Act, 1944 is justified. Regarding case raw of M/s. Surya
Vinayak Industries Pvt. Ltd.,. cited by the appelrant, the facts in that case was
that the parry took full cenvat credit of capital goods in the yearrthe same was

' ltilv
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received. However, they had utilised only 50% of the credit as stipulated in the

rule and therefore it was held that penalty is not imposable. However, facts of

present case being different, the case law is not applicable here.

10. In view of the above, I upheld the order passed by the adjudicating

authority and reject the appeal by the appellant.

fl\
\

(Gopi Nath)
Commissioner (Appeals) /

Additional Director General (Audit)

F. No. V2l126lBVRl2Ol7

By R.P.A.D

To,

M/s. Yash Gases P. Ltd.,
218, Sterling Point,
Waghawadi Road,
Bhavnagar.

Copv tot

1) The Chief Commissioner, CGST, Ahmedabad.
2) The Commissioner, CGST, Bhavnagar.
3) The Assistant Commissioner, CGST, City Division, Bhavnagar.
4) The Assistant Commissioner (Systems), CGST, Bhavnagar.
5) The Superintendent, Central Excise, AR - 

-, 

Bhavnagar.
6) Commissioner (Appeals), CGST, Rajkot.
7) Guard File.

B


