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In pursuance to Board's Notification No. 260/ 20T 7-C.EXANT) datedd 17.10:217 read
with Board's Order No. 05/2017-87 dated 16.11.2017, Shri Gopi Nath, Additional Director
General of Audit, Ahmedabad Zonal Unit. Ahmedabad has been appointed as Appellate
Authority for the purpose of passing orders in respect of appeals filed under Section 35 of
Central Excise Act, 1944 and Section B3 of the France Act. 1904
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Commissioner, Centril Excise | Servier Tax, Rajkot / Jamnagar /| Gandhidham

£ Foftewal & UTIEE) R ATE UE 94T Name & Address of the Appellants & Fespondent
M/s Yash Gases P. Ltd., 218, Sterking Point, Waghawadi Road Bhavnagar - 364
001
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Any person agericved by this Onder-in- Appeal may file an appeal 1o the nppropriale aothorin
in the lollowing way
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Appeal 1o Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA. 1044
[ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Serviee Tax Appellate Tribunal of West Block Na. 2,
R.K. Puram, New Dethi in all matiers relating to elassification and valuation
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) ar,
2m Floor, Bhaumah Bhawan, Asarwa Ahmedabod- 180016 n case of appealys other than as
mentioned in para- Tia) above
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The appeal 10 the Appellaie. Tribunal shall be filed in quadruplicate in form EA-3 | as
prescribed under Hulgpg of Central Exvise |Appeal) Ru]:ﬁ iﬂﬂlpﬂm shall be accom : pecl
s&gamu: one which at Jeast should arcomparted by @ fee of Rs. 1,000/- Rs5000/-,
= 10,000/ where amount of duty demand/inferest/ penalty /refund is upto 5 Lac., 5 Lac to
Lar and above S0 Lac respeciively in the form of crassed bank drafi m favour of Asst,
Registrar of branch of any TIuTEIHR1EI:| priblic sector bank of the place where the bench of any
noiminated public sector bank of the ]Illa::r where the bench ol the Tobunal s situated,
Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -,
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e appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be fled in ql.il]ﬂil._!'u heate in Form S.T.5 as prescribes ulader Rule EH? of the
Service T Fulna 1594, and Shall be acenmparied by a copy of the order appeale a%sl
["RE of which shall be certified copy) and  should be pecompanied by !!Iﬂﬂl of Rs. TUGH -
where the amount of servioe ta & ihterest demanded nalty levied of Ks. 5 Lakhs or less,
Rs. 5000/ where the amount of service tax & interest demanded & penalty levied s more
than five lakhs but not exceeding Bs Fifty Lakhs, Rs 10,000/ where the amount of service
tax & interest éteqmmll:d & peniliy fevied i more than [fty Lakhs rupees, in the form af
crossetl bank draft 1 {"vml‘: of the Assistant Hegistrar of the bBench of nommated l'-‘uh}l.t'
Sector Bank of the place where the b-_-%:-:h t Tribupal is siuated, [ Application made for
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The appeal under sub section [2) and {2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 [2) & 912A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorzing the Assistant Commssioner or Deputy Commissioner of
Central Excise/ Service Tax: ta file the appeal befare the Appellate Tribunal
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For an dp seal ta be filed before the CESTAT, under Srtrmnlﬂ-il-' ol the Centrnl Excise Act,
1944 which is alse made applicable 1o Service Tax under Section 83 of the Finance Act, 1994,
an appesl agninst this urEcr shall lie before the Tribunal on payment of 10% ol the duty
demanded where duty or duty and penalty are in dispuate, or 1:mnl-ri_'l,_ where penalty alone s i
dispute. provided the amount of pre-deposit pavnble would be subjeel to a ceiling of Rs. 10
Croves,

Under Central Excise and Service Tax, "Duty Demianded” shall melude

i) amount determined under Section 11 13
1) amount of erroneous Cenvat Credit taken; _
{121] amoun! pavable under Rule 6 of the Cenvat Creidit Builes

provided further that the provisions ol this Section shnll not apply 1o the sty
ppplication pnd appenks E-e:mmg before any appellaie authority prior o the commencement ol
the Finnnce (Mo 2} Act, 20014
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A revision Hﬂni.mumn_hr:. ta the Under Secretary, to the Government of India, Revision
Applicabon Unit, Ministry of Finance, Department of Revenue, 4t r, Jeevan Deep
Building, ["ar]].qr-umt Street, New Delhi- 110001, under Section A5EE of the CEA 1994 n
respect of the tolloaing case, governed by first proviso to sub-section (1] of Section-35H ibed
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In case of any loss of %miﬁ. whisre the loss ocours in trans (o o [Ciory 1o0m warehouse or
to another factory or from one \\-arrhqmm to another during the course. of processing of the
goods in a warehouse or n stofage whether i a [actory or in a warshouse
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I:} case of rebate of duty of excise on goods exported 1o ﬂny country or territory outside [nidia
of on excisable muterial used in the manufacture of the goods which are export=d o any
country or termitory outside India.
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Credit of any duty allowed to be utilized towards pn’_-.l'mtm of excise duty on final products

under the provisions of this Act or the Rules made there under such order s passed by the
umlhrlq'la%btﬂlrf (Appeals) on or after, the date appointed under Sec. 108 af the Finance Vo, 2)
L. .

v wﬂmmﬁaﬁrnruﬁmmmm-sﬂ,mﬁﬁmmmgm+m.
2{m1.$ﬁma$mﬁﬁﬁqﬁ.ﬁm#mﬂ$3mﬂaﬁmﬁaﬂ:mnmﬁmq
mmtmmmﬂamm#ﬁmmﬂmm|mﬁrm
o wew HOETEE, 1044 1 UWr 5-EE & d5d Buifls ek & sl & e oF AW
TR-6 & aT wwee 35 R @ _ 1 I ;
T Al e 2 D A o o the e o e A
g\i;nmhr to be appealéd agamst 1 r?mmumrme:l and shall be ;-l.ﬂ'ranﬂ_r]{mmrd b I",.i.'_ crpies cach

e 010 antt Order-In-Appeal, [t should also be accompanied by a copy o R-f Challan
evidencing payment of prescribed fee as prescribed under Section J5-EE ol CEA, 1944, undet

Major Head ol Account.

] Tmyﬁﬁtmﬁmﬁﬁaﬁmﬁa &1 sz $r sl iRy
ﬁmmwmmtmm:ﬁmm:m;-ﬂwﬁm e s of Aeee
R U ST FTE S T 2 A w9 1000 - W ST e S |
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126/BVR/2017

ORDER IN APPEAL

The present appeal has been filed by M/s, Yash Gases P. Lud., 218,
Sterling Point, Waghawadi Road, Bhavnagar (hereinafter referred to as the
appellant)] against Order-in-Original  No, 20/Demand/2016-17 dated
30.01.2017 passed by the Assistant Commissioner, Central Excise, City

Division, Bhavnagar (hereinafter referred to as the adjudicating authority).

2. The appellant have filed the appeal on §5% day from date of receipt of
arder and have requested for condonation of delay of 25 days with a reason
that their consultan! being Chartered Accountant firm, was busy with the reply
work of notices issucd by the income tax department due 1o demonetization of
currency and statutory audit work of Nationalised Banks, As per section 35{1]
of the Central Excise Act, 1944, Commissioner (Appeals) is empowered (o
condene the delay of 30 days, on sufficient cause being shown. Therefore, |

condone the delay in filing of appeals by the appellant.

3. Briefly stated, during scrutiny of ER-3 returns filed by the appellant for
the period from January-2012 to March-2012, it was noticed that Cenvat credit
1o the wne of Rs. 46,23,721 /- was availed by them. On inquiry, it was learnt
that they have availed such credil on capital goods like compressar, cooling
rower, liquid oxygen pump, control panel, Steel Gas Oxygen cylinders, Cement
sheets, M. 5. Beams, Castor Oil, Nitrogen gas, eic. It appeared that Cenvat
credit on goods like Steel Gas Uxygen Cylinder, Cement sheets, M. 5. Beams,
Castor Oil and Nitrogen Gas was not admissible as these goods are not capital
goods in view of definition of capital goods provided 1n rule 2{a)(A) of the Cenvat
Credit Rules, 2004. Therefore, it appeared that the appellant had wrongly
availed Cenvat eredit on these goods which were neither capital goods nor used
as capital goods and hence Cenvat credit attributable 1o these goods
amounting to Rs. 37.44,622/- was found ineligible and recoverable in terms of
rule 14 of the Cenvat Credit Rules, 3004. Therefore, show cause notice dated
11.03.2016 was issued to the appellant, proposing recovery of wrongly availed
credit of Rs. 37,44,622/- alongwith interest and also proposing penalty under
rule 15(2) of the Cenvat Credit Rules, 2004 read with scction 11AC of the
Central Excise Act, 1944. The SCN was adjudicated vide OIO No.
20/ Demand / 2016-17 dated 30,01.2017 by the adjudicating authonty, who
confirmed the demand of wrongly availed credit alongwith interest and also

imposed equal penalty on the appellant. Being aggrieved the appellant have

filed the present appeal. e v 1
b
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4, The appellant are contending mainly on the following grounds:

fi)

(i)

(111)

1w}

=3

The SCN is time barred and subsequently the impugned order is
also illegal. The findings recorded by the adjudicating authority
regarding time limit are also arbitrary and void. They have rightly
taken the credit on goods, viz., Steel Gas Cylinders and Castrol
Lubricating oil as capital goods which are used in their factory.
There is neither any provision in the rules that the manufacturer
has to disclose how the goods termed as capital goods nor to
submit any intimation. Therefore the entire alleged action initiated
is time barred as demand is for the period from January-2012 10
March-2012 and SCN was received on 21.03.2016 alleging
suppression with intent to evade payment of duty. Moreover, there
is no evidence that they had any intention to evade pavment of
dutv. Hence extended period cannot be applicable.

They purchased empty high pressure seamless gas cylinders for
storing their finished goods, viz., oxygen gas for storage of oxvgen
gas, which is their finished goods. As per definition of capital
goods, storage tank used in the factory is eligible for Cenvat credit
as capital goods.

Lubricating oil is used as lubricant to the machineries and in plant
and the same is falling under the definition of “input” and hence
they have rightly taken Cenvat credit on the same.

The adjudicating authority has not given any ground for
contravention of which rule or for what act, they are liable for
penalty under rule 15(2) of the Rules. Thus, no penalty can be
imposed. Further, there is no intention on their part to defraud the
revenue or evade payment of duty., Hence they are not liable for
penalty. They relied upon the case law of CCE Vs Maruty Udyog -
(2009) 23 8TT 55 (P&H HC DBJ.

Hearing in the matter was held on 31.01.2018, which was attended by

Shri Madhavkumar N, Vadodariya, C.A. and authorised representative of the

appellant. He reiterated the submissions of appeal memo and sought for one

week time for filing edditional written submission. The appellant submitted
additional submission dated 08.02.2018 and contended that:

1)

SCN is time barred and subsequently impugned order 15 void and bad
in law. There is no evidence or discussion in the SCN or OO0

regarding suppression of facts with intent to evade duty. If you are not

N
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allowing Cenvat credit, speaking order may be issued. They relied
upon the case law of M/s. J. K, Steel & Alloy Vs CCE, Bhavnagar
reported in 2009 (234) ELT 191 (Tri.-Ahmd.).

(11) Since credit is not availed and utilised on account of fraud, wilful mis-
statement, collusion or suppression of facts, they are not liable to
penalty under rule 15(2) of the CCR. They rely upon the judgmnetn fo
Hon. Tribunal in case of CCE, Rohtak Vs Surya Vinayak Industnes
Pyvt, Ltd. - 2007 {215) ELT 423 (Tri-Del).

{iiij There is nct intention on their part to defraud the revenue or evade
payment of duty. Hence, they are not liable for penaltv. Also,
adjudicating authority has not given any ground in his findings that
for contravention of which rule they are liable for penalty under rule
15{2) of the Rules and there was no mens red noticeable from record
nor any impeachable conduct in respect of the transaction, no penalty
could be levied,

6. | have carefullv gone through the entire case records, SCN and OI0O,
grounds of appeal as well as contentions raised during hearing. 1 find that the
limited issue 1o be decided is — whether Cenvat credit is admissible to the
appellant on items like steel gas cylinders and Castrol lubricating oil, etc. as
capital goods or otherwise. [ find that the appellant are not contesting for credit
an Cement Sheets, M, 8. Beams and Nitrogen gas and that they have already
paid the amount of Bs. 24.598/- on account of Cenvat credit availed on these

items, alongwith interest of Rs. 18,537/-, as submitted by them.

T Coming to the issue of availment of credit on Steel Gas Cylinders, | ind
that the appeilant used to purchase emply cylinders and fill the same with
their final product, viz., Oxygen Gas, Apparently, such cylinders were used for
dispatch/transportation of their finished goods and not used in the process of
manufacture of Oxvgen Gas. In case of M/s. GNFC Lwd. Vs CCE, Vadodara -
2012 (278) ELT 273 [Tri-Ahmd.), it was held by the Tribunal that if the
evlinders are not used in the factory directly and chlorine is transferred o
storage tank before using the same, credit may not be admissible since in such
a even, the usage of the cylinder will be only for transportation and not as a
storage tank. Otherwise, credit may be admissible since cylinder performs dual
function of storage tank as well as for transportation of chlorine. Thus, It is
clear that if cylinders containing inputs for manufacture of the goods are
connected directly to the plant, then only such cylinders can be treated as

capital goods. If such cylinders are used only for transpertation, they cannot be

o,

\U
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treated as capital goods. In the present case, the appellant are using such
cvlinders for supply of Oxygen Gas to their buyers and therefore it cannot be
aaid that such cylinders are used/connected in/with the manufacturing plant
and therefore, such cvlinders cannot be treated as capital goods, Regarding
case law of M/s. J. K. Steel & Allovs, cited by the appellant, | have gone
through the same. | find that in that case, the party was using Gas cylinders
for storage of high pressure gas used for production in factory. Therefore, as
discussed above, the facts being different, the ratio of said judgment cannot be

applied 10 the present case.

8. Regarding Castor Oil (Lubricant), it has been contended by the appeliant
that since it was used in manufacturing, the same 1s to be treated as “input”.
Even if this argument of the appellant 1s considered, the appellant would not
have heen eligible for availment of input credit on the same as during the
material period, they were working under S3I exemption. Even otherwise, as
per definition of Capital Goods, provided under rule 2(a of the Cenvat Credit
Rules, 2004, Castor Oil do not qualify as Capital goods and as per rule 2(k) of
the Cenvat Credit Rules, 2004, Castor Qil do not gualify as “input” also.
Therefore, 1 find that both the items under dispute do not qualify for Cenvat
credit. Since in case of other items like Cement Sheet, M. & Beams and
Nitrogen Gas, the appellant have accepted non-availability of credit and paid
up the amount of credit availed, alongwith interest, | do not find it necessary (o

discuss the same here.

q. Now coming to the issue of limitation, the appellant have contended that
the credit pertains to January to March-2012 and SCN was issued in 2016 and
there is no evidence regarding suppression of facts and therefore extended
period is wrongly availed and penalty under rule 15(2) of Cenvat Credit Rules,
2004 read with section L1AC of the Central Excise Act, 1944 is wrongly
imposed upon them. In this regard, | find that as per rule 9(5] of the Cenvat
Credit Rules, 2004, the burden of proof regarding the admissibility of the
CENVAT credit shall lie upon the manufacturer or provider of output service
taking such credit. Therefore, in the era of sell assessment more reliance 1S
placed on the assessce. When more reliance is placed by the Government on
assessee, more responsibility is alse attached 1o such reliance. Therefore,
taking any credit wrongly would atiracl extended peried of limitation. Mere
filing of ER-3 return showing total figure of credit taken would not absolve an
assessee [rom his responsibility to ensure that credit is admissible to them. In

case of breach of the responsibility, it can be treated as breach of act/rule with

y 1
N}x |
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intent to evade payment of duty and as a result, department would be at liberty
to invoke extended period of limitation. Therefore, | find that extended period of
limitation is correctly invoked in the present case and accordingly penalty
imposed under rule 15(2) of Cenvat Credit Rules, 2004 read with section 11AC
of the Central Excise Act, 1944 is justiied, Regarding case law of M/s, Surya
Vinavak Industries Pvt. Lid,,. cited by the appellant, the facts in that case was
that the party took full Cenvat credit of capital goods in the vear the same was
received, However, they had utilised only 50% of the credit as stipulated in the
rule and therefore it was held that penalty is not imposable. However, facts of

present case being different, the case law i3 not applicable here:

10, In view of the above, | upheld the order passed by the adjudicating

authority and reject the appeal by the appellant.
| Q@
ks
o,
o5

(Gopi Nathj
Commissioner (Appeals)/
Additional Director General {Audit)
F. No. V2/126/BVR/2017

By R.P.AD.

To,

M/s. Yash Gases P. Lid.,
218, Sterling Point,
Waghawadi Read,
Hhavnagar.

Copy to:

1) The Chief Commissioner, CGST, Ahmedabad.

2) The Commissioner, CGST, Bhavnagar.

3) The Assistant Co mmissioner, CGST, City Division, Bhavnagar.

4) The Assistant Commissioner (Systems), CGST, Bhavnagar,

&) The Superintendent, Central Excise, AR -4 Lhov , Blssviagar.
§) Commissioner (Appeals), CGST, Rajkot.

7) Guard File,
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ORDER IN APPEAL

The present appeal has been ﬁied by M/s. Yash Gases P. Lud., 218,
Sterling Point, Waghawadi Road, Bhavnagar (hereinafter referred to as the
appellant) against Order-in-Original No. 20/Demand/2016-17 dated
30.01.2017 passed by the Assistant Commissioner, Central Excise, City

Division, Bhavnagar (hereinafter referred to as the adjudicating authority).

2.  The appeliant have filed the appeal on 85" day from date of reccipt of
order and have requested for condonation of delay of 25 days with a reason
that their consultant being Chartered Accountant firm, was busy with the reply
work of notices issued by the income tax department due to demonetization of
currency and statutorv audit work of Nationalised Banks. As per section 35(1)
of the Central Excise Act, 1944, Commissioner (Appeals) is empowered to
condone the delay of 30 davs, on sufficient cause being shown. Therefore, |

condone the delay in filing of appeals by the appellant,

3. Briefly stated, during scrutiny of ER-3 returns filed by the appellant for
the period from January-2012 to March-2012, it was noticed that Cenvat credit
to the tune of Rs. 46.23,721/- was availed by them. On inguiry, it was learnt
that they have availed such credit on capital goods like compressor, cooling
tower, liquid oxvgen pump, control panel, Steel Gas Oxygen cylinders, Cement
sheets, M. S. Beams, Castor Oil, Nitrogen gas, etc. It appeared that Cenvat
credit on goods like Steel Gas Oxygen Cylinder, Cement sheets, M. S. Beams,
Castor Oil and Nitrogen Gas was not admissible as these goods are not capital
goods in view of definition of capital goods provided in ruie 2(a)(A) of the Cenvat
Credit Rules, 2004, Therefore, it appeared that the appellant had wrongly
availed Cenvat credit on these goods which were neither capital goods nor used
as capital goods and hence Cenvat credit attributable to these goods
amounting to Rs. 37,44,622/- was found ineligible and recoverable in terms of
rule 14 of the Cenvat Credit Rules, 2004, Therefore, show cause notice dated
11.03.2016 was issued to the appellant, proposing recovery of wrongly availed
credit of Rs, 37,44,622/- alongwith interest and also proposing penalty under
rule 15(2} of the Cenvat Credit Rules, 2004 read with section 11AC of the
Central Excise Act, 1944, The SCN was adjudicated wvide OIO No.
20/Demand/2016-17 dated 30.01.2017 by the adjudicating authority, who
confirmed the demand of wrongly availed credit alongwith interest and also

imposed equal penalty on the appellant. Being aggrieved the appellant have
filed the present appeal

4. The appellant are contending mainly on the following grounds; | ||



3.

(i)

{iii)

(v}

LA DIV L0

The SCN is time barred and subsequently the impugned order is
also illegal, The findings recorded by the adjudicating authﬂrit}.‘_
regarding time limit are also arbitrary and void. They have rightly
taken the credit on goods, viz,, Steel Gas Cylinders and Castrol
Lubricating oil as capital goods which are used in their factory.
There is neither any provision in the rules that the manufacturer
has to disclose how the goods termed as capital goods nor to
submit any intimation. Therefore the entire alleged action initiated
is time barred as demand is for the period from January-2012 to
March-2012 and SCN was received on 21.03.2016 alleging
suppression with intent to evade pavment of duty. Moreover, there
is no evidence that they had any intention to evade payment of
duty. Hence extended period cannot be applicable,

They purchased empty high pressure seamless gas cvlinders for
storing their finished goods, viz., oxygen gas for storage of oxvegen
gas, which is their finished goods. As per definition of capital
goods, storage tank used in the factory is eligible for Cenvat credit
as capital goods.

Lubricating oil is used as lubricant to the machineries and in plant
and the same is falling under the definition of “input” and hence
they have rightly taken Cenvat credit on the same.

The adjudicating authority has not given any ground for
contravention of which rule or for what act, they are liable for
penalty under rule 15(2) of the Rules. Thus. no penalty can be
imposed. Further, there is no intention on their part to defraud the
revenue or evade payment of duty. Hence they are not liable for
penalty. They relied upon the case law of CCE Vs Maruty Udvog -
(2009) 23 STT 55 (P&H HC DB).

Hearing in the matter was held on 31.01.2018, which was attended by

Shri Madhavkumar N. Vadedariva, C.A. and authorised representative of the

appellant. He reiterated the submissions of appeal memo and sought for one

week time for filing additional written submission. The appellant submitted
additional submission dated 08.02,2018 and contended that:

(il

SCN is ime barred and subsequently impugned order is void and bad

in law. There is no evidence or discussion in the SCN or QIO

regarding suppression of facts with intent to evade duty. If vou are not

allowing Cenvat credit, speaking order may be issued. Thev relied
upon the case law of M/s. J. K. Steel & Alloy Vs CCE, Bhavnagar
reported in 2009 (234) ELT 191 (Tri.-Ahmd.). &‘l.lﬂ\’/

o
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(1) Sinee credit is not availed and utilised on account of fraud, wilful mis-
statement, collusion or suppression of facts, they are not liable to
penalty under rule 15(2) of the CCR. They rely upon the judgmnem fo
Hon. Tribunal in case of CCE, Rohtak Vs Surva Vinayvak Indusiries
Pvt, Ltd. — 2007 {215) ELT 423 (Tri-Del),

(iiff There is not intention on their part to defraud the revenue or evade
payment of duty. Hence, they are not liable for penalty. Also,
adjudicating authority has not given any ground in his findings that
for contravention of which rule they are liable for penalty under rule
15(2) of the Rules and there was no mens rea noticeable from record
nor any impeachable conduct in respect of the transaction, no penalty

could be levied.

6. 1 have carefully gone through the entire case records, SCN and OIO,
grounds of appeal as well as contentions raised during hearing. [ find that the
limited issue to be decided is — whether Cenvat credit is admissible to the
appellant on items lize steel gas cvlinders and Castrol lubricating oil, etc. as
capital goods or otherwise, | find that the appellant are not contesting for credit
an Cement Sheets, M, 8, Beams and Nitrogen gas and that they have already
paid the amount of Bs. 24,598 /- on account of Cenvat credit availed on these

items, alongwith interest of Rs. 18,537 /-, as submitted by them.

7.  Coming to the issue of availment of eredit on Steel Gas Cylinders, | find
that the appellant used to purchase empty cylinders and fill the same with
their final product, viz., Oxygen Gas. Apparently, such cylinders were used for
dispatch/transportation of their finished goods and not used in the process of
manufacture of Oxygen Gas. In case of M/s. GNFC Ltd. Vs CCE, Vadodara -
2012 (278) ELT 273 (Tri-Ahmd.), it was held by the Tribunal that if the
cyvlinders are not used in the factory directly and chlorine is transferred to
storage tank before using the same, credit may not be admissible since in such
a even, the usage of the cylinder will be only for transportation and not as a
storage tank, Otherwise, credit may be admissible since evlinder performs dual
function of storage tank as well as for transportation of chlorine, Thus, it is
clear that if cylinders containing inputs for manufacture of the goods are
connected directly to the plant, then only such cylinders can be treated as
capital goods. 1f such cyvlinders are used only for transportation, they cannot be
treated as capital goods. In the present case, the appellant are using such
cylinders for supply of Oxygen Gas to their buyers and therefore it cannot be
said that such cvlinders are used/connected in/with the manufacturing plant
and therefore, such cylinders cannot be treated as capital goods. Regarding
case law of M/s. J. K. Steel & Alloys, cited by the appellamﬁl, | h!a\r:: gone
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through the same. | find that in that case, the party was using Gas cylinders
for storage of high pressure gas used for production in factory. Therefore, as
discussed above, the facts being different, the ratio of said judgment cannot be

applied to the present case.

8. Regarding Castor Oil {Lubricant), it has been contended by the appellant
that since it was used in manufacturing, the same is to be treated as “input”,
Even if this argument of the appellant is considered, the appellant would not
have been eligible for availment of input credit on the same as during the
material period, they were working under SSI exemption. Even otherwise, as
per definition of Capital Goods, provided under rule 2{a) of the Cenvat Credit
Rules, 2004, Castor Oil do not qualify as Capital goods and as per rule 2(k] of
the Cenvat Credit Rules, 2004, Castor Oil do not qualify as “input” also,
Therefore, 1 find that both the items under dispute do not qualify for Cenvat
credit. Since in case of other items like Cement Sheet, M. 8. Beams and
Nitrogen Gas, the appellant have accepted non-availability of credit and paid
up the amount of credit availed, alongwith interest, I do not find it necessary to

discuss the same here,

9, Now coming to the issue of limitation, the appellant have contended that
the credit pertains to January to March-2012 and SCN was issued in 2016 and
there is no evidence regarding suppression of facts and therelore extended
period is wrongly availed and penalty under rule 15(2) of Cenvat Credit Rules,
2004 read with section 11AC of the Central Excise Act, 1944 is wrongly
imposed upon them, In this regard, 1 find that as per rule 9(3) of the Cenvat
Credit Rules, 2004, the burden of proof regarding the admissibility of the
CENVAT credit shall lie upon the manufacturer or provider of output service
taking such credit. Therefore, in the era of self assessment more reliance is
placed on the assessee. When more reliance is placed by the Government on
assessce, more responsibility is also attached to such reliance, Therefore,
taking anyv credit wrongly would attract extended period of limitation. Mere
filing of ER-3 return showing total figure of credit taken would nst absolve an
assessee from his responsibility to ensure that credit is admissible 1o them. In
case of breach of the responsibility, it can be treated as breach of act /rule with
intent to evade payment of dutv and as a result, department would be at liberty
to invoke extended period of limitation. Therefore, 1 find that extended period of
limitation is correctly invoked in the present case and accordingly penalty
imposed under rule 15({2) of Cenvat Credit Rules, 2004 read with section 11AC
of the Central Excise Act, 1944 is Justified. Regarding case law of M/s. Suryva
Vinayak Industries Pvt. Ltd.,. cited by the appellant, the facts in that case was
that the party took full Cenvat credit of capital goods in the vear the same was

: Y
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received, However, they had utilised only 50% of the credit as stipulated in the
rule and therefore it was held that penalty is not imposable. However, facts of

present case being different, the case law is not applicable here.

10, In view of the above, | upheld the order passed by the adjudicating
authority and reject the appeal by the appellant,

1 | %
8 o7

{Gopi Nath)
Commissioner (Appeals)/
Additional Director General (Audit)
F. No.V2/126/BVR/2017

By RPAD.

To,

M/s. Yash Gases P, Lid,,
218, Sterling Point,
Waghawadi Road,
Bhavnagar,

Copy to:

1) The Chief Commissioner, CGST, Ahmedabad.

2) The Commissioner, CGST, Bhavnagar.

3) The Assistant Commissioner, CGST, City Division, Bhavnagar,

4) The Assistant Commissioner (Svstems), CGST, Bhavnagar.

5) The Superintendent, Central Excise, AR- __ ___. Bhavnagar.
6) Commissioner (Appeals), CGST, Rajkot.

Ty Guard File,



