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Appeal No: VZ/191/8VR/2017

:: ORDER - IN - APPEAL ::

M/s, Mahasagar Travels Ltd. Kalwa Chowk, Azad Chowk, Junagadh,
(herein after referred to as “the appellant”) filed this appeal against Order-In-
Original No., BHV-EXCUS-000-JC-77-2016-17 dated 24.03.2017 (hereinafter
referred to as “the impugned order”) passed by the Joint Commissioner,
Central Excise & Service Tax, Bhavnagar (hereinafter referred to as “the lower

authority”™).

1, The brief facts of the case are that the appellant holding Service Tax
Registration Mo AABCM4403HSD001 dated 15.04.2010 engaged in providing
Taxable Services under Category of “Rent-a-cab Scheme Operator Services,
Tour Operator Services, Renting of Immavable Property Services” as defined
under section 65 (105) of the Finance Act, 1994 but did not get registered
under the category of “Courier Agency Service™ and did not pay any service tax
on income earnad on “Luggage Income”. The Jurisdictional Superintendent,
Service Tax Junagadh made correspondence with the appellant calling for data
vide repeated letters dated 29.10.2012, 07.12.2012, 12.02.2013, 12.03.2013
and 20.03.2013, however, the appellant did not come forward with the said
information / data. Finally, the appellant furnished required information of
income earned under the Head of ‘Luggage Income’ for the period from 2011-
12 to 2014-15 on 21.12.2015 and calculation sheet dated 27.01.2016 in
response to letter dated 14.12.2015 of Jurisdictional Superintendent, Service
Tax Range, Junagadh revealing Service Tax on income received under the Head
of ‘Luggage Income” at Rs. 80,87,029/- for that services provided by the
appellant in its buses for the Transportation of Documents, Goods or Articles.

oy
I;Il“".

3. Show Cause Notice No. V/15-166/Dem-ST/2015-16 dated 18.02.2016 was
issued to the appellant demanding Service Tax of Rs. 80,87,029/- [Service Tax
Rs. 78,51,485/- +« Education Cess Rs. 1,57.030/- + Secondary & Higher
Education Cess Rs. 78,514/-] under Section 73(1) of the Finance Act, 1994
(hereinafter referred to as “the Act”) alongwith interest under Section 75 of
the Act and penalties under Section 76, 77, 78 and T7(1)(a) of the Act. The said
show Cause Notice was adjudicated by the lower adjudicating authority vide
impugned order wherein he confirmed the demand of Service Tax of Rs.
80,87,029/- under Section 73(2) of the Act alongwith interest under Section 75
of the Act and imposed penalty of Rs, 10,000/- under Section 77 of the Act,
penalty of Rs. 80,487,029/ under Section 78 of the Act, penalty of Rs. 10,000/-
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Appeal No: V2/191/BVR/ 2017

under Section 77(1)(a) of the Act.

4,

Being aggrieved with the impugned order, the appellant preferred the

present appeal cn the following grounds:

1. The services provided by them are classifiable under 'transport of goods
by road’ and not under ‘courier agency' service as they are engaged in
passenger transportation system in the buses. Beneath the bus, there is a
space available where the baggage of the passengers are kept. However,
the space is enough to carry any other goods also. In order to generate
additional revenue, they also transport goods of various persons from one
city to another city. However, neither they collect the goods from the
customer from their home nor they deliver the goods to the customer’s
destination. It fs the customer who comes to give the delivery of goods and
the customer or its agent or customer's beneficiary only comes to collect
the goods at destination. The goods that are carried being newspapers,
mangoes, goods of businessman to be delivered which could be of varied

Lype.

1. Even this activity of carrying goods from one place to another is also
being carriec on since many years by the buses run by Government also
such as MSRTC, RSRTC, GSRTC.

3. At relevant point of time (upto 30.06.2012), as per section 65(50b) of
the Finance Act, 1994, “goods transport agency’ means any person
who provides service in relation to transport of goods by road and issues
consignment note, by whatever name called;

a. Further, as per section 65(105){zzp) of the Act, ‘Any service
provided or to be provided to any person, by a goods transport
agercy, in relation to transport of goods by road in a goods
carriage;”

i. As per section 65(50a) of the Finance Act, 1994, *"goods
carriage” has the meaning assigned to it in clause (14) of
section £ of the Motor Vehicles Act, 1988 (59 of 1988):"

il. As per section 2(14) of the Motor Vehicles Act, 1988,
"'goods carriage means any motor vehicle constructed or
adapted for use solely for the carriage of goods, or any

Page 4 of 19
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Appeal No: Y2/191/BVR/2017

motor vehicle not so constructed or adapted when used for
the carriage of goods.™

1. Thus, a goods carriage also includes any vehicle
which is not so constructed or adapted for carriage

of goods, when used for carriage of goods.

Z. Thus, a goods carriage also includes any vehicle
which is not so constructed or adapted for carriage
of goods, when used for carriage of goods.

3. In the present case, the Your appellant has used its
vehicle for transportation of goods belonging to
others and also issued consignment note. The sample
copy of consignment note issued is also submitted
before your good honour.

b. They also relied upon below mentioned twe definitions:

|
#

i1,

i

iv.

As per section 65(105)(zzzo) which taxes services pertaining
to transport of passenger embarking in India for domestic
journey or international journey reads as ‘Any service
provided or to be provided to any passenger, by an aircraft
operator, n relation to scheduled or non-scheduled air
transport of such passenger embarking in India for domestic
journey or international journey;’ .

Further, as per section 65(105)(zzn) which taxes transport
of goods by aircraft which reads as ‘Any service provided or
to be provided to any person, by an aircraft operator, in
relation to transport of goods by aircraft;’

Thus, in the above case, the aircraft remains same and
used for twin purpose, one for transportation of passenger
as well as another for transportation of goods. As per
section 65(3b) of the Finance Act, 1994, ‘“aircraft
operator” means any person who provides the service of
transport of goods or passengers by afrcraft;’

Similar to above, your appellant is also providing services
of transportation of passengers as well as transportation of

Page 5 of 19
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Appeal Mo: V2/191/BVR/2017 ~ /&

goods in its vehicles. Just as for one air craft which carries
passengers and goods, the two taxable categories are
there, wviz., “transport of passenger by aircraft” and
“transport of goods by aircraft”, similarly, in the present
case, the bus remains same, which is used for twin
purpose., viz., transport of passengers and transport of
goods. As a reason, for transport of goods, it is taxed under
the category of “Goods Transport Agency”

c. Thus, as per the provisions of the Motor Vehicles Act, 1988, the
buses are also used for transportation of goods, hence, will be
considered as goods carriage.

4. Further, they relied upon the provision of section 65(105){zzzp) which
taxes the taxable service of ‘Transport of goods by Rail' which reads as
'Any service provided or to be provided to any person, by any other
person, in relation to transport of goods by rail, in any manner’

a. Thus. there is a separate category of taxable service which taxes
the sarvices of transportation of goods by Rail.
b. The below mentioned is the general procedure involved in
transporation of goods by Rail. (Source:
http: ' /www.publishyourarticles.net/knowledge-hub/business-
studies/what-are-the-procedure-of-transporting-goods-by-raflway-
transport/811/)
i. Selection of the Train
ii. Packing of Goods:.
iii. Dispatch Note;
iv. Booking of goods: A vl
v. Dispatch of Railway receipt: W

c. In transportation of goods through rail, the customer goes to the
booking office and delivers the goods. When the goods are given, the
railway authorities give the railway receipt. The railway authorities
then transport the goods from origin to the destination. At the
destination, the recipient collects the goods from the office of
railway by showing the railway receipt. In this case, the activity is
not taxed under the category of ‘courier’

d. Similarly, in transportation of goods in a vehicle which is the service
provided by your appellant, the customer goes to the booking office
and delivers the goods. When the goods are given, the consignment
note is given to the customer. The goods are then transported the
goods from origin to the destination in the space provided in the
buses. At the destination, the recipient collects the goods from the

Page 6 of 19
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office of your appellant by showing the consignment note. Thus, this
activity should also not be taxed under the category of *Courier’;
rather, it should be taxed under the category of *transport of goods
by road’ only.

Like the way the goods transported through rail gets taxed under the
category of ‘transport of goods by rail'; transport of goods through water
gets taxed under the category of ‘Transport of Coastal Goods; and Goods
transported through Inland water Service', transport of goods by air gets
taxed uncer 'transport of goods by aircraft’, the transport of goods
through road should also be classified under the head ‘transport of goods
by road’ as the operations performed under all the modes of transport
remains more or less same except that the mode of transport is
different.

. In all the cases, whether it is transport of goods by air or by water or by

rail, when the same is not taxed under the category of ‘courier’, though,
the mode of transport i.e., aircraft or rail of ship / steamer is
constructed in a manner that it carries both passengers and goods, still,
when the goods are transported through aircraft or rail of ship /
steamer, the same do not gets taxed under the category of courier,

Similarly, in the vehicles which are constructed to carry passengers and
in that, goods are also transported, the same should be taxed under the

category of ‘transport of goods by road’ ﬁ o

- In the OIC it is observed that it covers an entity engaged in

transportation of time-sensitive documents, goods and articles. As
regards elements of door-to-door transportation contained in the said
definition of ‘Courier Agency Service' and relied upon judgment of the
Hon'ble CESTAT, Bangalore in case of M/s Vijayanand Raodlines Ltd.
Vis. CCE, Belagum [2005-TMI- 266- CESTAT, Bangalore].

a. The ahbove para discusses about the coverage of the activities of
‘courier agency service' and explains the meaning of door to door
transpartation service. However, the activity of the appellant is
entirely different. What it does is that it carries goods of the
persons in the space of the buses run by it.

Fage 7 of 19



Appeal Mo: V2191 /BVR 2017 (J ’

b. Further, the above pronouncement of the Vijayanand Roadlines
Limited Versus CCE, Belgaum 2006 (1) 5.T.R. 113 (Tri - Bang) =
2005 (8) TMI 409 - CESTAT has been dismissed by the Supreme
Court as it did not find merit in the appeal 2006 (4) 5.T.R. J115 (5C} =
2005 {11) TMI 474 - SUPREME COURT,

c. The Hon 5Supreme Court has dismissed the appeal as dismissal
simplicitor. However, with due respect to the pronouncement of
the Hon Tribunal and Hon Supreme Court, the aspect that the
activity is classifiable under ‘transport of goods by road’ has not
been discussed thereat, and by virtue of submission given above,
the activity be classifiable under the category of ‘transportation
of goods by road’

9. As the activity is classifiable under the category of ‘transport of goods
by road', therefore, 5r. No 21(c) of Motification No 25/2012-5T dated
20.06.201% exempts Services provided by a goods transport agency, by
way of transport in a goods carriage of goods, where gross amount
charged for transportation of all such goods for a single consignee does
not exceed rupees seven hundred fifty.

10.Further, abatement at 75% is also available by virtue of Notification No

26/2012-57 T N
T .L-____...-

11.As a reason, the service tax quantified and is attached as Annexure-
12. They reliec on the provisions of section 73(3) of the Finance Act, 1994:

13.In the present case, by virtue of above, on merits, the service tax is not
required to be paid. As the tax is not required to be paid, consequently,
interest and penalty also is not required to be paid.

14.Further, as far as penalty under section 78 is concerned, then the same
can be levied only when any circumstances exist so as to invoke the
extended period for issuance of SCN, In the present case, as discussed in
the earlier paragraphs that the your appellant is not guilty of fraud,
collusion, willful misstatement, suppression, or contravention of any
provision of the Finance Act, 1994 with an intent to evade the payment
of tax. Thus, penalty under section 78 is not warranted in the present
case,
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Appeal No: V2/191/BYR/2017

15.The Notice is issued beyond limitation period. The notice covering
period of five years is to be issued only when there is a fraud, collusion,
suppression of facts, willful misstatements with intent to evade payment
of service tax, If the assessee is not guilty of suppression of facts,
collusion, willful misstatement of facts etc. extended period of
limitation cannot be invoked- CC v. MMK Jewellers (2008) 225 ELT 3 5C).
Further, the OIO also does not clearly states how there is evasion of tax.
In this regard, CBEC has issued Circular No. 312/28/97-CX dated
22/04/1997 which states that The Supreme Court has ruled in the case
of M/s Padmini Products, and Chemphar Drugs, etc. that mere non-
declaration is not sufficient for invoking the longer period, but a positive

misdeclaration is necessary.

16.In another Circular No. 268/102/96-CXCBEC has stated that it has been
observed by the Board that CEGAT, in some cases, had held that show
Cause Notice are time barred in as much as ingredients of suppression of
fact, willful misstatement, etc. have either not been stated in the 0IO
or have not been substantiated as laid down by the Supreme court in the
case of Commissioner of Central Excise vs. H.M.M. Ltd. -1995 (76} ELT
497,

17.1t is also noteworthy that the Revenue has been fully aware about the
above referred business an activity for which luggage income is earned
by your appellant. Therefore, invocation of extended period of
limitation s wholly illegal and unauthorized. As submitted here in
above, the appeals against the said adjudication order are pending
before the Appellate Tribunal, and a stay order has also been passed by
the Appellate Tribunal in such appeal proceedings thereby protecting
from recovery of amounts at service tax, interest and penalties in
respect of the said case. These facts show that the Revenue officers
were fully aware about business activities for which Luggage income is
earned on regular basis. When a Show Cause Notice was issued to
invoking larger period from April, 2006 to February, 2011, and such Show
Cause Motice stands decided also by virtue of on adjudication order
dated 23.01.2013 and appeal proceedings against the adjudication order
are pending; how could the Revenue now allege suppression of facts or
willful misstatement or any such ill-intention against us for the period
from 2011-12 onwards. The principle laid down by the Hon'ble Supreme
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Court in cases like Mizam Sugar Factory reported in 2006 (197) ELT
463,and also in other cases like Hyderabad Polymers (P) Ltd. -2004 (166)
ELT 151 (5C), ECE industries 2004 (164) ELT 236 and PE&B
Pharmaceuticals Pvt. Ltd. - 2003 (I153) ELT 14 is squarely applicable in

the present case.

It is helo in these cases that invocation of the extended period of
limitation was illegal when a Show Cause Notice was already served upon
the assessee in past for the same subject matter. In view of this
principle laid down by the Hon'ble Apex Court, the present Show Cause
Notice is exfacie illegal because extended period of limitation could not
have been invoked against us when a Show Cause Notice for the same
subject matter has been issued to us in past; and the present case is also
for the same subject matter.,

For all these reasons, the invocation of extended period of limitation in
this case i5 an action without jurisdiction, and therefore the present
Show Cause Notice being boned by limitation deserves to be vacated
along with all the proposals leveled there under in the interest of
justice,

The law abcut invocation of extended period of limitation is well settled
only in a case where the assessee knew that certain information was
required to be disclosed and yet the assessee deliberately did not
disclose such information, the case would be that of suppression of facts
when the Excise officers called or certain information and the assessee
did not disclose the some or deliberately disclosed wrong information,
that would be a case of willful misstatement. Even in cases where
certain information was not disclosed as the assessee was under a
bonafide impression that it was not duty bound to disclose such
information, it would not be a case of suppression of facts as held by the
Hon'ble Supreme court in the landmark cases at Padmini products and
Chemphar Drugs & Liniments reported in 1989(43) ELT 195 (SC) and 1989
(40) ELT 276i5C) respectively, continental Foundation Jt. venture v/s
CCE Chandigarh reported in 2007 (216) ELT 177 (SC), Messrs Jaiprakash
industries Ltd reported in 2002 (146) ELT 481 (5C), Hon' Supreme Court
in Rainbow Industries v CCE (1994) (74) ELT 3 5C = AIR 1994 SC 2783,
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Appeal No: V2/191/BYR/2017

n

ONGC v. CCE -1995 (79) ELT 117 (CEGAT), Tamilnadu Housing Board v.
CCE -1995 Suppl (1) 5CC 50 = 74 ELT 9 (SC)

Intention to evade payment of duty is not mere failure to pay duty. It
must be something more, i.e., the assessee must be aware that the duty
was leviable and he must deliberately avoid payment of duty. ‘Evade’
means deteat the provision of law of not paying duty. It is made more
stringent by the use of the word ‘intent’. In other words the assessee
must deliberately avoid payment of duty which is payable in accordance
with law. In Padmini Products v. Collector of Central Excise 1989 (43)
E.L.T. 195 it was held that where there was scope for doubt whether
case for duty was made out or not, the proviso to Section 11A of the Act
would not be attracted.- Tamilnadu Housing Board v. CCE 1994 (74)
E.L.T. 9(5C) = 1994 (9) T™I 69.

Intention to evade duty is built into the expression 'fraud and collusion’,
but misstatement and suppression is qualified with the word ‘willful®,
Therefore, it is not correct to say that there can be suppression or
misstatement of fact, which is not willful and yet constitutes a
permissible ground for invoking the proviso to section 11A- Sarabhai M
Chemicals v CCE 2005 179 ELT 3 (5C 3 member bench)8.

In the present case, all the details were available with the department.
Thus, in the present case, invocation of extended period is not called
far. ™

T
.The proposal to impose penalty deserves to be vacated because there

would be no justification in imposing even a taken penalty in this case.
They have b=en under a genuine and bonafide impression that credit was
admissible to us, and this impression has never been doubled by the
Range and Divisional officers also in part. That when they were under
the control of the service tax department and all the transactions were
within the knowledge of the officers who had free access to our books of
account and other documents, there is no justification in proposing
penalties uncer sections 76, 77(1)(a), and 78 of the said Act.

The matter of penalty is governed by the principles as laid down by the
Hon'ble Supreme Court in the land mark case of Messrs Hindustan Steel
Limited reported in 1978 ELT (J159). This principle is applicable in this
case, and accordingly no penalty can be imposed on us in this case,
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11

The action of proposing penalties under Sections 76, 77, 77(1)(c) and 78
of the said Act is also an action without jurisdiction because no one
could be penalized under different Sections for the same alleged
offence. View of the fact that the Constitution of India also prohibits
punishing a person more than once for the same offence, penalties
under different Sections for the same offence is also a punishment more
than once for the some alleged offence. The proposal in penalizing us
for many times for the some alleged offence is therefore, illegal and
liable to be set aside. Further, there is no violation of any nature
committec by them. They have also not acted dishonestly or
contumaciously and therefore, even a token penalty would not be
justified.

21,  The proposal regarding payment of interest on the service tax
amount under section 75 of the Finance Act is also without any authority
in law. In as much as the provision of section 75 is not attracted in the

instant case.

5. Shri Rohan Thakkar, Chartered Accountant and Shri Amit Pande, Director
of the appellant appeared for personal hearing and reiterated grounds of
appeal; also submitted that they should not be treated as providing courier
service as has been held in the case of Jetlite (India) Ltd. reported as 2011 (21)
5TR 80 (Tri.-Del.) but as transportation of goods by road; this Show Cause
Motice is 2™ Show Cause MNotice on same issue and earlier issued Show Cause
Notice, decided by Commissioner, is pending before CESTAT.

™

5.1 The appellant vide their letter dated 18.12.2017 filed additional
submission pursuant to personal hearing dated 12.12,.2017 wherein they relied
upon section 2(14) of the Motor Vehicles Act, 1988 and many other sections and
reiterated the grounds of appeal.

FINDINGS:

b. | have carefully gone through the impugned order, appeal memorandum
and written as well as oral submissions made by the appellant. The issue to be
decided in the present appeal is whether the appellant is liable to pay Service
Tax on courier agency service or not and whether they are liable to pay
interest and liable to penalty under Section 76, 77, 78 and 77(1){a) of the act.

F To decide the taxability, the definition of courier agency service and
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“Taxable Service” are required to be looked first and the same is re-produced
below:

Courier Agency.- As per Section 65(33) of the Fimance Act, 1994 ‘courier agency' to
mean -

“aryy person engaged in the door-to-door transportation af time sensitive
documents, goods or articles utilizing the services of o person, either directly
ar irdirectly, o carry of accompany such documents, goods ar articles”™,

"Taxable Serace” - As per Section 65(105)i7) of the Finance Act, 1994 means

“any service provided or to be provided to amy person, by courfer agency in

relation to door-to-door transportation of time-sensitive documents, goods o

articies”;
7.1 The above definition of Courier Agency provides for any person engaged
in the door-to-door transportation of time sensitive documents, goods or
articles utilizing the services of a person, either directly or indirectly, to carry
or accompany such documents, goods or articles. in the present case, the
appellant is engaged in plying their buses from one place to other i.e. point to
point transportation of passengers through their buses and also engaged
themselves in actwity of transportation of big and small luggage, documents
and papers in the buses available space of the owned and plied by them and
charged amount for such activity. It is not disputed that the goods or
documents were booked by the customers by visiting the offices of the
appellant and the recipient persons visited the office of the appellant for
taking delivery of the goods at destination place. Hence, the appellant's plea is
that their activity is not door-to-door and therefore, not covered by “Courier

Agency Service”, .

7.2 The activity of the appellant transporting time-sensitive documents,
goods or articles utilising the services of a person either directly or indirectly
to carry or accompany such documents, goods or articles is not denied. The
appellants’ only contention is that they are not going to the doors of the
customers and want to restrict the term ‘door-to-door’ transportation to mean
that it excludes the cases where the customer comes to their office. Such an
interpretation is fallacious. When the services of a person is utilised either
directly or indirectly inasmuch as the customers go to the courier agent's office
and delivers his documents, goods or articles will also be covered door to door
transportation in as much as they maintain mobile number/ contact no. of
sender and also of receiver to contact them as and when required Courier

Agencies undertake the service of transportation of goods and documents from
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one place to another ensuring delivery at the desired place within given time
frame, Even known Courier Agencies are not required to collect the goods/
documents from door to door. It is not acceptable reason for exempting
services where the consigners go to the office of the courier to hand over the
documents/goods from the ambit of Service Tax. Even if the consigners go to
the office of the courier for depositing the documents/goods, the same is
required to be considered door-to-door delivery, Therefore, door-to-door
transportation must be interpreted to include the cases where any consigner or
consignee has toc go to the courier office for depositing the documents and
taking delivery of the same. The restrictive meaning being sought to be
attached with Courier Agency inasmuch as the agent collecting documents from
the customers alone is covered is not tenable/acceptable. Therefore, even
though the appeliant does not collect the goods, documents, luggage etc. from
the customers’ door and do not deliver to the customers at their door place,
the activity carried out by them will be covered within the ambit of “Courier
Agency Service".

7.3 My above views get support from the judgment of the CESTAT, Bangalore
in the case of Vijayanand Roadlines Limited reported as 2006 (1) S.T.R. 113
(Tri.-Bang.) wherein the Hon'ble CESTAT held that

“5. Inso far as the claim of the appellants for abatement of duty paid in respect of
the customers having come and delivered the documents to their door and their
contention that the same is not covered by the definition of Courier Service, is rejected.
The definition of ‘courier service' in Para 27 of the Act reads as follows

“lourer agency” means @ commencial concern engaged in the door-to-doar transportation of

i

3 M, g
Bime-sengit e OoCuments, goods ar articles wtilning the services of a peruon, either directty or "q!, Ir L‘L_:__-____ -

indsrectly, Lo Carry o accompany such doCuments, goods of articles”,

The violation to the definition cannot be made in a manner 5o as to Interpret in a way
that would make the definition oticse and redundant. The activity of the appellant
transporting time-sensitive documents, goods or articles utilising the services of a person
either directly or indirectly to carry or accompany such documents, poods or articles is
not denied. The appeliants’ only contention is that they are not geing to the door of the
customer and want to restrict the term “door-to-door' transportation to mean that it
excludes the cases where the customer comes to thelr door. Such an interpretation is
not possible. When the services of a person s utilised either directly or indirectly
inasmusch as the customer goes to the courier agent's office and delivers his documents,
goods or article:, it is also required to be considered as covered under the definition of
“Courier Agency”™, The findings given by the Commissioner (Appeals) on this point is
reproduced herein below

“Courler Agrmcies undertake the service of transporiation af gooads and documents from one
place o ancther whefe time semitivity and ensuring delivery at the door is the prime critéria,
Only In respect of very big customers, the courier agencies collect the documents from the
premises of (he custamess and delver o the consigness. They do not coliect the documents at
the door of every comugner. | canndt think af any acceptable reasan for exempting services
where the consigners go to the office of the courker to deposit the doourents from the ambit of
Service Tax, Such a distinction in courier services & very much repugnant (0 CORMIMGN S&nee. In
ry view gvE I the consipner g to the office of the courser for depossting the documents,
the same should be considered door-to-coor delivery. | alsa do nat lnd any differenoe in tariff
ribes on account of the fact that the documents ang poods are not collected from the premise;
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of the coraigner and deleved in the premises of the consigness. Therefone, dooe-to-goor
Eransportation should be interpreted o include the cases where consigners and consignses go ta
the couriar affice for depositing he documents and taking delivery of The same.”

&. The above finding is concurred to by this Bench. The impugned order is medified to
the extent indicated only. Otherwise, the point raised with regard to the restrictive

meaning to be given to Courier Agency inasmuch as the agent coltecting documents
fram the customers alone s covered, & rejected. The appeal is disposed of in the
above terms.”

7.4  The Hon'ble CESTAT has set aside the demand from February, 2001 on
extended time issue, however, Tribunal has upheld the taxability of the
activity carried cut by the appellant as “Courier Agency Service” even though
the appellant was not collecting and not delivering the time sensitive
documents door-to-door. The above judement of Hon'ble CESTAT Bangalore
was upheld by the Hon'ble Apex court as reported at 2006 (4) 5.T.R. J115 (5.C.)
and dismissed the appeal filed by the appellant by confirming the view that
when the services of a person are utilised either directly or indirectly inasmuch
as the customer goes to the courier agent's office and delivers his documents,
goods or articles, such services also covered under the definition of courier

agency.

7.5 The appellant in their appeal memorandum, by discussing the above
mentioned judgments have argued that the activity carried out by them is
different as they carry goods in the available space of the buses run by them. |
find that the arguments advanced by the appellant are misconceived in as
much as Hon'ble CESTAT Bangalore has upheld the demand prior to February,
2001 and the demand from February, 2001 was set aside for the reason that
demand without show cause notice cannot be allowed to be sustained but the
taxability was upheld by the Hon'ble CESTAT, Bangalore. The appeal filed by
M/s. Vijayanand Roadlines before the Hon'ble Supreme Court against this order
was dismissed. Thus, | hold that the activity carried out by the appellant merits
classification under “Courier Agency Service” and hence, | uphold the
impugned order in this regard.

7.6 The appellant has argued that same activity is carried out by the
Government bodie such as MSTRC, RSRTC, GSRTC while running the buses and
also by Indian Railways and airlines. | find that the activity carried out by the
Government run buses is to transport passengers only. With regard to transport
of documents/ goods, they have engaged private agencies who pay service tax
under category of courier agency service, The services provided by Indian
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Railways is classifiable under Section 65(105)(zzzp) for transport of goods by
rail, which do not cover the service of courier agency service. The services
provided by airlines are covered under transport of goods by air service as
defined under Section 65(105)(zzn), therefore, the arguments made by the

appellant are not relevant in this case and are devoid of any merits.

1.7 Another argument made by the appellant is that their activity merits
classification under “goods transport agency” service and not under “courier
agency service” and for this, they relied on the provisions of Motor Vehicles
Act, 1988. The definitions of “Courier Agency Service™ as well as “Transport of
Goods by Road (GTA) Service”, are about transportation of goods, however,
GTA service is specific and confines transportation of goods by road only where
as there is no such condition for “Courier Agency Service”. There are two
conditions to gualify the activity as “Courier Agency Service” - (1) door-to-door
transportation of documents, goods or articles; and (2) time sensitiveness of
documents, good:. The time-sensitivity of documents, goods or articles is
essence for qualifying the activity as “Courier Agency Service”. The Good
Transport Agency usually transport the goods through various places en-route
from point of origin to point of destination and timely delivery of the goods.
The appellant is engaged in point-to-point transportation of goods, documents
within time frame says within a day or two in a fixed time frame and hence

Courier Agency Service and not GTA service.

8.  The appellant further contended that 5CN has been issued beyond
normal period of limitation and hence is time-barred since the involved Show
Cause Motice is second Show Cause Motice; also because they have declared
their luggage income in their Books of Accounts i.e. balance sheet and profit &
loss account. It is on record that earlier an offence case was booked against
the appellant for recovery of Service Tax on Luggage Income also under
“Courier Agency Service™ and Show Cause Notice demanding Service Tax was
confirmed by the department. It is a fact that the appellant had not obtained
registration of Service Tax under the category of “Courier Agency Service” and
did not file Service Tax Return for Courier Agency Service. The jurisdictional
Superintendent, Service Tax Range, Junagadh had requested the appellant vide
letters dated 29.10.2012, 07.12.2012, 12.02.2013, 12.03.2013 and 20.03.2013
to provide details of Luggage Income so that demand of Service Tax can be
issued within normal time, However, the appellant withheld such information
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and provided the information after 3 years on 21.12.2015. This is nothing but
suppression of facts with intent to evade payment of Service Tax on such
income. It is also on record that even after repeatedly and specifically asked
faor to fulfill statutory obligation of obtaining registration in respect of the said
service and pay Service Tax on Courier Agency Service, the appellant did not
pay any heed. There was/is an obligation on part of the appellant to provide
called for information but they took 3 years time to submit after 5
letter/reminder. In view of such facts, | have no option but to hold it an act of

suppression of facts with intent to evade payment of Service Tax.

9. CBEC vide Circular No. 1053/02/2017-CX dated 10.03.2017 issued from
F.Mo. 96/1/2017-CX.1, having subject “Master Circular on Show Cause Notice,
Adjudication and Recovery”, has clarified the matter at para 3.7 as under:

“3.7 Second SCN invoking extended period: Issuance of a second SCN invoking
extended period after the first SCN invoking extended period of time has been issued
is legally not tencble. However, the second SCN, if issued would also need to
establish the ingredients required to invoke extended period independently. For
example, In coses where clearances are not reported by the a int rigdi
return, second SCN invoking extended period is guite logical whereas in cases of
wilful mis-statement regarding the clearances made under appropriate invoice and
recorded in the periodic returns, second SCN invoking extended period would be

difficult to sustain cs the department comes in possession of all the facts after the
time of first SCN."

9.1 In the case on hand, the appellant neither obtained Service Tax
registration under “Courier Agency Service” nor filed 5.T.-3 returns for the said
service. Even after being asked for by repeated letters, they withheld the
information for a period of more than 3 years and lastly in the year 2013, they
provided the information to the Department. Therefore, the invocation of
extended period 15 very logical and has been rightly invoked by the lower
adjudicating authority and the orders/judgments relied upon by the appellant

are not relevant looking to the facts of present case. o

9.2 My above views get support from the following judaments of the
CESTAT/ High Court:

(i) LEAR AUTOMOTIVE INDIA PVT. LTD, reported as 2012 (2B6) E.L.T. 558 (Tri. -
Mumbai) has held that:
“19.1 In the case of CCE v. Greoves Cotton Ltd. - 2008 (225) E.L.T. 198 {Bom.), the Hon'ble

Bombay High Court has held that the Cemvat credit taken on inputs found short and finally written
aoff from the books of accounts is reguired to be reversed. Relying upon this deciston of the
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Hon'ble High Court, the id. Member |J) has already held that the demand ratsed on this account is
ssiainable. | agree on Lhis point. However, in so far a5 the extended period of fimitation i
cancerned, from the facts of this case, | find that the appedlant did not disclose the fact to the
department that the inputs found short on physical werification were ultimately written off from
the books of accounts, The department came to knaw only when the officers of DGLE! visited the
factory premisas of the appeitant in Feb, 2004 but for this, it would not have been possible for the
department to know that the appellant had not reversed the Cenvat credit taken on inputs written
off from the books of accounts. This ks nothing but suppression of facts. |, therefore, hold that this
isa fit case for invocation of extended perod of lmitation."

31. The third and last issue for consideration is whether extended period is invocable for the
demand of Cenvat credit taken in respect of inputs found short but ultimately writben off n the
books of accounts, On merits, both the Members have held that the credit is required to be
reversed. The difference & only with respect to invocability of extended period of time, The
appellant conducts physical stock taking annually before the statutory auditors and thereafier
adjustment of shortages and excesses are carried out and then reflected In the books of accounts.
Thereafter the raw materials found short are written off in the books of accounts. While doing sa,
the appellant has not reversed the Cenval credit taken on the raw materials found short. It is not
the case of the appellant that they have involved the central excise staff in the physical stock
taking nor have they intimated the shartages noticed to the excise department. As per CB.E. & C.
Circular dated 22-1-1995, when the assessee writes off the materials in their books of accounts, it
I3 obligatory on the port of the assessees [o straight oway reverse the Modvar credit taken under
intimation fo the Range Officers concerned. This position was reiterated in the circular dated 14-
7-2002. Such instructions/circudars are brought to the notice of the trade by way of trade notices,
Under Section 37{Z)(xx) of Central Excise Act, 1944, the C.B.E. & C. and the Commissioner of
Central Excite are empowered to ssue written instructions for enforcement of the provisions of
the Act and the rules made thereunder, Such instructions have statutory force and have to
complied with by the assessees. In the instant case, the appellant ha: not complied with
instructions contained in C.B.E. & C, Circular referred to supra nor have they informed the central
excise department of the discrepancies noticed during stock taking and their writing off the same
in the books of acoounts, This position has been clearly admitted by the Excise Executive of the

appedlant firm ir his statement dated 11.2-2004. This mon-compliance to the instructions B
withholding of nformation from the depariment fantamounts to suppression of facts. In a tax

regime which places high reliance on voluntary compliance, the anut on the part of the assesses is
quite high and falure to comply with the law can not be taken lightly. Therefore, | am of the view
that the extended period af time has been correctly invoked to demand ineligible Cenvat credit
taken In réspect of inputs found short and which have been written off in the books of accounts.

In case of SUNDARAM CLAYTON LTD. reported as 2000 (117) E.L.T. 116

(Tribunal), the Hon'ble Tribunal ruled that “i) oOn limitation aspect, in view of
their fallure to provide the refevant information to the department, during the course of the
enquiry and in virw of their letter doted 13-9-1989, we cannot subscribe [o the view that the
appetiants could have harboured any bonafide belief on the non-excisability of the goods.

In case of NOBLE DETECTIVE & SECURITY SERVICE P. LTD. as reported
as 2014 (34) 5.T.R. 289 (Tri. - Ahmd.), the Hon'ble CESTAT has held

that: i‘ -k

"4, Heard both $ides and perused the Case records. The case was agitated by the appeliant anly
on the issue that camand in Lthe present proceedings is time-barred. First argument taken by the
appellant is that their balance sheets are public documents as being filed with the Registrar of

anies under Companies Act and extended period will not be applicable. It is abserved from
the judgment of Bangalore Bench in the case of CCE, Calicut v. Steel Industries Kerale Lid, (supra)
that this isswe is no mare res integra. In Para 3 of this decision, after relying upon the case law of
Mis, Maruti Udwog Lid. v. CCE, Mew Dethi [2001 (134) E.LLT, 269], the following was held !

“We find tha: o the cour of Manstl Udyos Lhd, v, CCE, New Delil, 2000 (134) E.L.T. 263, the
Tribumal has upheld the invocation of the sxtendsd period of limitation when the assessaes did
nt deciare waste and scrap o iron and steel and aluminium and avaibment al credit thersan
gither in then classification Uist or Modvat declaration or in the satutory records. The Tribunal
held thak the theary of univenial knowledge cannot be attnbuted (o the depiaument in the
absence af ans declaration. In the Iight of this decision, we agree with the leamed B8 that the
demand could nol Rave Desn Beld to Be barred by Imitation and socordingly et avide the
Mndireg of the Commistioner (Appeads). Snce no dechion on merits has been reécorded by the
lower authority, we sot avide the impugred order and remand the case for resh decision on
marits b the Comemsgiones (Appeats] who shall pads fredh orders sfiter extending a reasonable
opportunity to the ssessees of being heard in their defence, "

4.1 In view of the above position of liw appedlant's argument, that demand is time-barred, as
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balance sheety were regularly filed with Registrar of Companies is required to be rejected and
detalled findings of Commr (&) in Paras 7 & 8 of his Oia, dated 77.2-2009/5-3-2009 are réquired to

e upheld,

3. On the issue of invocation of extended periad in the second show cause notice, it may be
mentioned that limitation Bsue is a mixed question of facts and law, This appeal has to be seen
from the facts of with the L : an_issue a show cause notice was Bsued Lo the
appellant than it was also appeflant’s duty to inform the Revenus thal in spite of earlier show
cayse natice appellant continued to follow the earlier practice of declaring incorrect value of
services in their 5T-3 return vis-3-vis balance sheets. Revenue cannol imagine that the appellant
will continue (o follow a wrong practice in spite of earlier show cause notice issped 1o them. In
wiew of the apowe facts and circurmstances being dif the cape laws relied upon by the
appellant will ot be applicable to the present proceedings. These views are also fortified by the
ratio of decision given by CESTAT [Chennaf] in the case of M/5, Robot Detective & Security Agency
¥, CCE, Chennai [supra) relied upon by leamed AR to the effect that extended perod can be
invoked in & sugsequent show cause notice.”

9.3 In view of above, | hold that extended period has been rightly invoked
against the appellant and Service Tax is correctly demanded for extended time.

since Service Tax is recoverable on the ground of taxability and also on
suppression of the facts the levy of interest and imposition of penalty on the
appellant are justified.

10.  In view of above facts and legal position, | upheld the impugned order
and reject the appeal.

tt.  IdrEdal AN get A 1S Wl @ FAverr sudes a i & e s B
11.  The appeal filed by the appellant stands disposed off in above terms.

I' n:;r-ﬁ;'_ ﬂi.u: P’ ¥
@R FHa)
g (3rde)
By R.P.A.D.
To

'M/s. Mahasagar Travels Ltd, Kalwa | a8 HETHTET ;rarﬁ fafere, sl
Chowk, Azad Chowk, Junagadh | Ly . 0 i

— e S

Copy for information and necessary action to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad for
favour of kind information.

2} The Commissioner, G5T & Central Excise Commissionerate, Bhavnagar.

3} The Assistant Commissioner, GST & Central Excise, Division, Junagadh,

4} The Range Superintendent, G5T & Central Excise, Junagadh.

5) Guard File.
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