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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

yc{ ]lqF/ q?-d inTff/ xrq€i {6r{fi 3lrg€, i,-+{ ricr{ tf6/ t-drf{, {rfr6t / srrFFr{ / aitnqr4t adRr }r{fafud irtt
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Arising oul of above mentioned OIO issued by Addilion6l/Joir/Depuly/Assjslanl Commissioner, Cenlral Excise / Service Tax,

Rajkol / Jamnagar / Gandhidham :

3I+dffai & cfaqrfr 6r dlJI eii gal /Name&Address of the Appellants & Respondent :-

l.M/s Mahasagar Travels Ltd. Kalwa Chowk Jayshree Talkies Road, Junagadh 362 001,

a{ tr(lrft t *fua +}* rzk ffifu* it-6 * q{€ qrffi i mtufirur } snc ar4-s aa -r rriar tt/
Any person aggrieved by lhis Order,in-Appeal may file an ippeal to lhe spFopriare aurhority in lhe loltowlnq way.

*8r qF,A;+{ rdE tfFF ('?r n-d1F{ }fi{rs aTqrtud{sr * cfA ffi-d, i4t{ Tdr{ rra xfrfi{a.194,{ 6I qRr 358 *
iErrc"w Frfr xfrfirs:lgc1 *t qfl 86 I rrrri ffidfta-a T,ra E gr rnj1 t tr

Appeal to Cusloms, Excise E Service Tax Appellate Triblnal under Section 358 oI CEA, 194,1 / Under Section 86 of lhe
Fiflance Acl, 1994 an appeal ies lo:,

qrfr4Tsr {-{iE? A FRFI d +.rff ffrn *ar !F, iaq r.qrai. rf6 lri +qr6{ .jrffiq arqrft=F{vr *r E?tc q-d, +€ .di6 ;
z, .rm. tl q{n. ,+ ElFe af .ft rrdt nrft( t/'

The special bench ol Cuslomr. Excise E Service Tax App€llale Tribunal of West Blocl No. 2, R K. Puram, New Delhi rn atl
matlers relating lo classification end valuaton

Jqt€ qffrd-{ 1(a) * (ars',rlr xqFrt * ]fdrd rl! s$ }Iti.t CIEr lriq ai&{ rFr{ a6 (rd sdr6r x$*s arqrfusrq
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To the West regional bench or Cusloms, Excise & Service Tax Appellate Tribun6l (CESTAT) al. 2d Ftoor, thaumati Bharvan,
Asarwa Ahmedabad-380016 in case of appeals olher than as mentioned in pan- 1la) above

nqdr{ arqrfuF{Er + rrAtr Jrt-d etdd 6.} ai ft(' +-*q r.qra rfF (rrfi-d} B-q{r{&. 200i. * h{q 6 * n Jid Flrin-d fur
,d v.rr EA-3 -i ar{ cff , r} Fain .rar ?ftq I t ri t rr t -s s6 qF +.Trq rei r"qr< rrs f,r xi4 qrr €l xin
3f{ frrrqFEn Edrar. {cq 5 crn! :n tFA iriF. 5 arrEr rr( !F 50 e Fcs 6 frra SO are *"! C'lrfuF t a} FErr 1.000/-
5{t, 5.0001 [f, 3nrdr t0,0{0/- {qS 6r Bulil-r .rnr tFF fI vfi rr.a +1I Errfta rrq a rrnra Frfua n+*q
;qrarfuf{lr *r nrcrr t F.I{a ,.ft€n e irtr + A.* S FFfi+ er-r * +F q_dr[ 7rt1 ]slf}/ +* :tq icm Bur 3.in qrf8" r

irfri irE Fr !r,rdri, tfi 8r rE iriEr,* d-{r EitF 16r niE-d tffiq arqrfo<ur +t nnr Rrd f I Fr4a yrili (* ji-}0 +
RI' yrtai.cr +"Er.r 50 FtIl 6r Ri,.tta rl;a .rFr -a;'r Fhn t/

The appeal to lhe Appelrate Iribunal shall b€ fled in quadruplicale in lorm EA'3 / as prescribed under Rute 6 of Cenlrat
Excise (Appeal) Rules, 2001 ai shall be accompanied againsl one which al l6ast should be accompanied by a lee ot Rs.
1,000/- Rs.5000/-, Rs 10,0001 where amounl of duly demand/inleresupen6lty/retund is uplo S Lac_. 5 Lac to 50 Lac and
above 50 Lac respeclively in lie form o, crossed baok draft in lavour of Assl Regislrar of bftnch of any nominaled pubtic
s€ctor bank ol lhe place wherp lhe bench of any nominaled public secror bank o, lhe place where the bench o, the Tribunat
rs situated Applicalion made fcr grant ot stay shall be 6ccomp€nied by a fee of Rs 5001

yffia arrnfu+irur + ras rnn, Ea 3rfufqE. 1994 & rnr 86{t) }. rf{/ri *dr6{ Ffr.rs 1994 } Rq.n 9i1l * -Fa
fuifti qtn ST.5 *uR cfrirr t f,t i r6ri (rd,Fa crlr FfF i.refl + fuFg yfrd & Jd Ft. rFtl efi gnr i Fdri 6l
(t;J{. t E.F qfr rFf+d A-A .rGr.) titr flrt + F{ * rq r.t cfr * qrrr, r6i +qr€{ +r ria ,-qrJ *r }ia }t{ {am ,rqr
3.at_ar, 5qIr 5 arq {r rFt Fr 5 drE rq( qr 50 dnlr {tl(r -6 ja?rdr 50 dtE rq(' t 3{fr6 t a} Fr!r: 1,000/- r{t, 5.000/,
I1at lrrrar 10,000/- {s{ Fr Ba'ftd sar ire Et cffr iF., +tt F'qif.td 116 +r lrnara. riiftn Jrffiq Farqrfufi{ur fi lrfl'I i
FFr{E {fr€"r{ S arE e q ftrt srih_r+'fr fi +E {drr 7rff torEa &i srFa #rrr *qr Trar ?q Is.fur s'tr. fi rFt?rEr
it+i S rs tnsl f F}5I uIGq 3{ FcQ_e Jrffla ara,fuFtur $ rr{'l iErd t t€rrri xrhr (e }i-ft) a Fr rntra.rr * snr
5ool w(r 6r ffdftd gF i{r 6rdr Ft[ y

The app€al under sub secljon (1) ot Seclion 86 of lhe Finance Acl. 1994, to ihe Appellare Tribunal Shall b€ ,iled in
quadruplicale in Form ST.5 as prescribed under Rule 9(1) ol the Service Tax Rules, 1994, and Sha[ be accompanied by a
copy ol lhe order appealed against (one ol which shall be cerlitied copy) and should be accompanied by a fees of Rs_

1000/- where rhe amount of seNice ta( & interest demanded E p€nahy tevied ot Rs. 5 Lakhs or tess, Rs.5000^ whe,e the
amounl of seMce lax E inlerest demanded E p€flalty levied is mor€ lhan llve lakhs but nor exceeding Rs. Fifly L.khs,
Rs.10,0001 where the amounl ol sewice tax E inlerest demanded I penahy levied is more than filly Lakhs rupees, in lhe
lom ol crossed bank draft in lavour ol the Assislant Registrar ol the b€nch ol nominated Public Secior Bank of the plac€
where the bench of Tribunal is situated. / Application made tor granl of stay sh.U be accompanred by a tee of Rs.500t.
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ffi.d 3rFlft-{F, 1994 6MRr 86 fI f,q rr[]3t (2) (4 (2A) * rd;fd d fr zr& J+d, i-4rsr lMt, 1994, + ftqE 9(2) lii
9(2A) + irf,d ffrrttud ccr s r--7 I 4t {inh ('d rn* {rq JnF, iidrq f,flrq 116 ]nrdr rr:rd (y{ra), }dq rqra ma
<Rr qrfrd irfu Al cfiqi lrfrra 6t (rdri t c{ qfa F{rFra 6if,r qrB() }t{ .qad (drn s6r.r6 lrr{€ ]iiro ]cr{{d, Hlq
,flr< Tc+i idr6T, +f n{frq aFrftd{or +l J,'ria4 {t 6ra +r iie?r -a sre rrrari a ofa rfr {Fr * fdrn F.* 6tfr- I /
The appeal Lnder sub section (2) and (2A) of lhe sectior, 86 lhe Finance Acl 1994, shall be nled in For ST.7 as prescribed

under Rul€ I (2) E 9(2A) of rhe Ser!rce Tax Rules, 1994 and shall be actompanied by a copy of order o{ Commissioner

Central €xcise or Commissroner, Cenlml Exose (Appeals) (one of which shall be a cerlified copy) and copy ol lhe order

passed by lhe Commissioner aulhorizing lhe Assislant C.'mmissioner or Oepuly Commissioner of Central Excise/ Service Ta,

to Iile lhe appeal before lhe Appellale Tribunal

crsr rf6 Adq rare T6 rrd idr6{ xffiq'crtufTdr (fr) * cF Jffi i' err} * a;Aq rar( qF 3rtfiqF 1944 +I
qnr 35(s + 3rfJtd, fi ffiq 3{Erfrq-n, 1994 *r q'Fr 83 t nrrrid d-{r4T +t $ drrl 8r 46 t, as 3flAn + cfr 3r$r&q

crtu-6{Er i Jfid riai srq rflr( ir6if.,r 6{ ara + 10 ,fiird (10%), T{ Ei4 !i artir ffiid t, qr 
Ext-ar, rd +{d Ed"dr

fffia t, fi tlrari far4r Jrv, firi B a{ trRr + lidlrd ;rar B Jr} dr& ritBd ic {ffI fi 6l}9 rc(, $ }fr6 n a}r

i;ffq r.cE g-+ r.d t-drtr{ t lidfa '{ia f6( zR. T6' f ft6 flriAd t
(0 lnn 11 & i]iT,fd 16rT

(ii) $frtu 
"rEr 

*l dr zra zrc.d {ft}
(ii0 #. T{r liffi * Bqa 6 & 3rirJtd }q .6{
, drrd T6 ft ${ qRr + c,drrra ffirq'{x.. 2) nff}qa 2014 + 3nia t TA'R-dl 3r{rdrq crffi + Fxli FnEr.cha

F.aa rS (ii rqd 4i aq rfi 6inl/
For an appeal ro be filed before lhe CESTAT, 

'rnder 
Seciion 35F ol lhe Cenlral Excrse Act, 1S44 which is also made

applicable ro Service Tax under Seclion 83 of lhe Finance Acl. 1994. an appeal againsl lhis order shall lie befo.e lhe Tribunal

on paymenl of 10% oi lhe duly demanded where duly or duly and penaliy are in dispute, or penally, where penally alone is in

dispute, provided lhe amoufll oi pre-deposil payable $/ould be subjecl lo a ceiling of Rs. 10 Crores,

Under Central Etcise and Service Tax.'Drty Demanded'shall include l

(i) amounl delermined under Section l1 D;

(ii) amounl ol erroneous Cenval Credil taken;

{iii) amounl payable under Rule 6 of lhe Cenval Credit Rules

- provided turrher that rh€ provisions ol rhis Section shall nol apply lo lhe slay applicalion and appeals pending b€fore

any appellale alrhorily prior to rhe commencemeni o, the Finance (No.2) Acl, 2014

lrr{a na6R 6l T{tlrvr tfi:
Rsvision .ppticarion ro Govsrnm6nt of lndla:

ss nrtn €r'cntErlr qrffir ffitud Frfal e. kfiq r.qra qE xfqa'{F. I9s4 4l tnrr 35EE + c:I{ q€6 * nirfd ,].{t
;,ft;. t rn +"R. qalisrsr xri{a f+rf, fad r.;req nrw ai'r,r at'* nErd, t'tad ffq tr+a, {is( Ept, 

"l}l;.A-110001. 
a

fsqr irar qGr.l i '
A ,evision applicaton lies to the Under Secrelary. lo lhe Gove.nmenl oI lndia, Revision Applicaljon Unit, Minislry oi Finaoce,

Deparlmenl of Revenue, 4lh Floor, Jeevan Deep Buildrnq, Parhamenl Slreel, New Delhr-110001, under Seclron 35EE of the

CEA 1944 in respecl of lhe followinq case, governed by firsl proviso lo sub-section (1)o{ Seclion_35B ibid:

qft ,Trn t f6C1 ;r6g[a fi xrra t. rdr .r6sri H1 Ena +l Gh-d'l +ra@d * FcR 7fd fi qr.4}ri + er{r, rn EiS re 6l{sri qr

fur fidr r.c riB.r'aF € qq) rrR rE qr4ira + dt{E . qr IaF$ }rlr{ ,f6 , 4 e.RRor r' aF + rfF{lT +' {trri f+ifl flTqrJ [r
ffis !.aR aF Ii mtf q aiqra + mlt eu
tn case ol ;ny loss of q'oods, where ihe loss occurs in lransit from a faclory lo a warehouse or to another laclory or from one

warehouse lo anolhe{ during lhe course of processrng of lhe goods in a warehsuse or in storage whether rn a factory or in a

qrrd + rrfi ffi {.{ qr sl,4t fud 6{ G a-.3 + Fffrivr fr cT!.d F.t xrd q{ frft,$ i;fiq tflr{ T6 i 5. f$a) s
rrra t, ir srra + ai.,r ffi xo( qr qi{ +t #rrtd €i Jl4 tt i
tn case of rebate of d{rty ot ercjse on qoods exported ro any counlry or teffilory ouiside lndia of on excisable malerial used in

lhe manuiaclure ol lhe goods which ate exporled lo any counlry or lerrilory oulside lndia

qA racrE rlffi qr t rdra ft! E.T si{d * rlE{, aqd qr {ar4 +l qrd Frdra F6_qr .rqr tl /

ln case o,'qoods 
"iponed 

ort"iou lndia expon lo Nepal d Bhuian, wilhoul payment oi duly

saii'{a rar{ } ,,qrai rG{ fi t rrdrn } fr! Jl 4rar s_Era 5F xft'FiI{A !.i a{6 EF_a qrst4i * ir6a xra fl ,r} t ntt tt
izn 

"n 
rq+a { rt-o +'ram ft# nfilfrrc (/. 2;. l9s9 sI um 109 .r, {drrl h{a ft rg F]tE rnrar rgrqfdi} tn 4 arc i

crftd f6r, .r' Fr/

Credit of any duiy allowed lo be ulilized lowards paymenl of a(cise duly on final prcducis under the provisions of this Act or

lhe Rules ;ade ihere under such order ls passed by lhe Commissioner (Appeats) on or aiier, lhe dale appoinled under Sec

109 of rhe Finance (No.2) Act, 1998.

icilcd i{r}6 ffr EJ qfa-qi qq, r@r EA 8 i rt 8r i=ftq tst{a r|6 (}r+r ) fi{ar{dl 2001, + F-qri I * lidr-d ftBft€ t,
<E ]rlt.{ fi {i$qq + I fii F rd/rd & srA aft! I jqltfi }'r}q-a- 5 gp 4a r}r 4 X+d Irdil :Fr A qfrqi iirti tI rrfr
ffir mrff 6;erq racrd !r4 nfuFir{rl 1944 8r lrEI 35-tE + rFd firnfi FA rcrq?fl + mrq }aft rr rR6 41 c?
{{.a 4l ardl rfF r i -
The above appticatiofl shalt b€ made in duplicaie rn Form No. EA-8 as sp€cified under Rule, 9 of C€nlral Excise (Appeals)

Rutes, 2001 within 3 months from lhe date on llhich rhe order sought to be appealed againsl is communicaled and shall be

ac€ompanied by rwo copies each oI lhe OIO and Orde.ln-Appeal ll should also be accompanied by a €oPy of TR-6 Challan

evidencinq paymeol ol prescrib€d fee as prescribed unde. Seclion 35 EE of CEA, 1944, under Major Head ol Accounl.

qeflslsr lrriaa + Erq ffiEd Ftrtftd rFF 3I rq1{4l dI n'n qfu' t

+ai {-a r*" r.6 are 5qt {I rrd'64 d} €qt 200^ 6r rrrrara fiiql 3rq *{ qfr riFr, {6,I r'6 rq Fct t;qlfl Ft a}

{(rt 1000 '/ 4r trrfla F6_qr drc r

The revision appication shatl be accompanie.l by a iee c,f Rs. 200/ where the amounl involved in Rup€es One Lac or less

and Rs 1000/ where ihe amounl involved is more lhan Rupees One Lac

:rE a{r, rrhr 4 6a rd .]neri 6] uritr t dI rS+ f,a x'?irr + ?E eli+ 6l tlfira, lcq6 zn i F6qr 3l;'Erffqi T{ arq *
ard 6! ,fr Sr Frcr rA 6rt n .n;l fi fi(' q{'+:rff }Htq rqrfutrvr "d r+ n?ra {l iliq sr:Fl{ iFl rh xri{e ltqr 3rd t | /

tn dse il the o.de. covers variols numbers of oider in Original, tee lor each OIO- should be paid in lhe aforesaid manne.,

nol wilh$andiflg the iad thal ihe one appeal ro rhe Appellanr Tribunal or lhe one applicaiion lo lhe Cenircl Go!'l As ihe case

may be. rs filled lo avoid scripbria work ii excising Rs. I lakh fee of Rs 100/ for each.

qlrilifud arqrfrq rIEl xfqfiqs, 19?5, + jqqfi-l ai lExlr {E rlill !-d Frura nrt{ 6r cfr q{ Airifta 6.50 6q-t qir

;qrqraq ra E1*-e d,n rrar arlir'r r

One cooy'of aootrcatlon or OtO as rhe case may be, and rhe order ot lhe adjudicating aulhoriiy shall bea, a coun fee slamp

of Rs. 6 50 as prescribed under Schedule-l in lerms ol the Coud Fee Ac| 1975, as amended

fixr 116. t;dlrq r-nE rlFF !?I €dt6{ .rqr&q 
=qrqrfu+.{.r 

(s]li EaJ f*aEra$ l 982 it aFrd !?i lla' Tirara xrx-di +\

fitrEda aili .TJ fftrrt # rit{ $ t qra irra'i_a f6,l rral ?l /

Alenlion ,s also invited to the rules covering these and olher relaled matle.s conlained in lhe cu$oms, Excise and service

Appellare Tribunal (Procedure) Rules, 1982

lq 3r{rftq qffi at }qrd <rBd 4"i" t Tiafi-a alrq6, R'qd Jk ra;r{c qrdqrii + f*q, s{lddt F{,IFtu a-{rf.
www cbec gov.in +1 a@ ffii d I i
For the el;borate derailed and ratesl provisions reiating lo nliog ol appeal to lhe higher app€llale aulhorily. lhe appellanl m6y

refer lo the Deparlmeatal websile www.cbec gov 
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Appeal No: VZl191 /BYRI2017

:: ORDER - lN - APPEAL ::

M/s. Mahasagar Travels Ltd. Kalwa Chowk, Azad Chowk, Junagadh,

(herein after referred to as "the appettant") fited this appeat against Order-ln-

Originat No. BHV-EXCU5-000-JC-77-2016-17 dated 24.03.2017 (hereinafter

referred to as "the impugned order") passed by the Joint Commissioner,

Centra[ Exc'ise & Service Tax, Bhavnagar (hereinafter referred to as..the [ower

authority").

2. The brief facts of the case are that the appettant hotding Service Tax

Registration No.AABCM4403HSD001 dated 15.04.2010 engaged in providing

Taxabte Services under Category of "Rent-a-cab Scheme Operator Services,

Tour Operator Services, Renting of lmmovabte property Services" as defined

under section 65 (105) of the Finance Act, 1994 but did not get registered

under the category of "courier Agency Service" and did not pay any service tax

on income earned on "Luggage lncome". The Jurisdictional Superintendent,

Service Tax Junagadh made correspondence with the appettant catting for data

vide repeated tetters dated 29.10.201?, 07.12.2012, 12.02.2013, 12.03.2013

and 20.03'2013, however, the appettant did not come forward with the said

information / data. Fina[ty, the appettant furnished required information of

income earned under the Head of'Luggage lncome'for the period from 201 1-

12 to 7014-15 on 21 .12.2015 and catcutation sheet dated 27.0.1 .2016 in

response to letter dated 14.12.2015 of Jurisdictionat superintendent, service

Tax Range, Junagadh reveating service Tax on income received under the Head

of 'Luggage lncome" at Rs. 80,87,029/- for that services provided by the

appetlant in its buses for the Transportation of Documents, Goods or Artictes.

3. Show Cause Notice No. Y/15-i66lDem-ST/20.15-16 dated 18.02.2016 was

issued to the appettant demanding service Tax of Rs. g0,g7,029/- 
[service Tax

Rs. 78,5'1,485/- + Education Cess Rs. 1,57,030/- + Secondary & H.igher

Education cess Rs. 78,514/-l under section 73(1) of the Finance Act, 1994

(hereinafter referred to as "the Act") atongwith interest under section 75 of

the Act and pena[ties under section 76,77, 7g and 77(1xa) of the Act. The said

Show cause Notice was adjudicated by the lower adjudicating authority vide

impugned order wherein he confirmed the demand of service Tax of Rs.

80,87,029/'under Section 73(z) of the Act atongwith interest under section 75

of the Act and imposed penatty of Rs. 10,000/- under section 77 of the Act,

penalty of Rs. 80,87,029/- under Section 7g of the Act, penatty of Rs. 10,000/-

3

Page 3 of 19



11
Appeal No: VZl191 /BYR|7017

4

under Section 77(1\(a\ of the Act.

4. Being aggrieved with the impugned order, the appellant preferred the

present appeal on the fottowing grounds:

'L The services provided by them are ctassifiabte under 'transport of goods

by road' and not under 'courier agency' service as they are engaged in

passenger transportation system in the buses. Beneath the bus, there is a

space available where the baggage of the passengers are kept. However,

the space is enough to carry any other goods atso. ln order to generate

additionat revenue, they atso transport goods of various persons from one

c'ity to another city. However, neither they col[ect the goods from the

customer from their home nor they detiver the goods to the customer's

destination. lt is the customer who comes to give the detivery of goods and

the customer or its agent or customer's benef.iciary on[y comes to cottect

the goods at destination. The goods that are carried being newspapers,

mangoes, goods of businessman to be detivered which coutd be of varied

type.

2. Even this activity of carrying goods from one ptace to another is atso

being carried on since many years by the buses run by Government also

such as MSRTC, RSRTC, GSRTC.

3. At retevant point of time (upto 30.06.2012), as per section 65(50b) of

the Finance Act, 1994, "goods transport agency" means any person

who provides service in relation to transport of goods by road and issues

consignment note, by whatever name catted;

a. Further, as per section 65(105)(zzp) of the Act, .Any 
service

provided or to be provided to any person, by a goods transport

agency, in retation to transport of goods by road in a goods

carriage;'

i. As per section 65(50a) of the F.inance Act, 1994, ,,'goods

carriage" has the meaning assigned to it in ctause (14) of

section 2 of the Motor Vehictes Act, ,1988 
(59 of 19g8);,

ii. As per section 2(14) of the Motor Vehictes Act, 199g,

"'goods carriage means any motor vehicte constructed or

adapted for use solely for the carriage of goods, or any

Page 4 of 19



Appeat No: YZl191 /BYR/2017

motor vehicle not so constructed or adapted when used for

the carriage of goods."'

1. Thus, a goods carriage also inctudes any vehicle

which is not so constructed or adapted for carriage

of goods, when used for carriage of goods.

2. Thus, a goods carriage atso inctudes any vehicte

which is not so constructed or adapted for carriage

of goods, when used for carriage of goods.

3. ln the present case, the Your appetlant has used its

vehicte for transportation of goods betonging to

others and also issued consignment note. The sample

copy of consignment note issued is a[so submitted

before your good honour.

b. They atso retied upon betow mentioned two definitions:

As per section 65(105)(zzzo) which taxes services pertaining

to transport of passenger embarking in lndia for domestic

journey or international journey reads as 'Any service

provided or to be provided to any passenger, by an aircraft

operator, in relation to scheduted or non-scheduted a.ir

transport of such passenger embarking in lndia for domestic

journey or international journey; '

ii. Further, as per section 65(105)(zzn) which taxes transport

of goods by aircraft which reads as 'Any service provided or

to be provided to any person, by an aircraft operator, in

retation to transport of goods by aircraft;'

iii. Thus, in the above case, the aircraft remains same and

used for twin purpose, one for transportation of passenger

as wet[ as another for transportation of goods. As per

section 65(3b) of the Finance Act, 1994, ."aircraft

operator" means any person who provides the service of

transport of goods or passengers by aircraft;,

iv. Simitar to above, your appetlant is atso providing services

of transportation of passengers as wetl as transportation of

{-
5
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goods in its vehicles. Just as for one air craft which carries

passengers and goods, the two taxabte categories are

there, viz., "transport of passenger by aircraft" and

"transport of goods by aircraft", simitarly, in the present

case, the bus remains same, which is used for twin

purpose., viz., transport of passengers and transport of

goods. As a reason, for transport of goods, it is taxed under

the category of "Goods Transport Agency"

c. Thus, as per the provisions of the Motor Vehicles Act, 1988, the

buses are also used for transportation of goods, hence, wi[[ be

considered as goods carriage.

4. Further, they retied upon the provision of section 65(105)(zzzp) which

taxes the taxable service of 'Transport of goods by Rail' which reads as

'Any service provided or to be provided to any person, by any other

person, in re[ation to transport of goods by rai[, in any manner'

a. Thus. there is a separate category of taxab[e service which taxes

the services of transportation of goods by Rait.

b. The below mentioned is the general procedure invotved in

transporation of goods by Rait. (Source:

http: / /www. pubIishyourartictes. net/ knowledge- hub/ business-

studies/what-are-the-procedure-of -transporting- goods- by-raitway-

transport/81 1 / )

i. Selection of the Train

ii. Packing of Goods:.

iii. Dispatch Note:

iv. Booking of goods:

v. Dispatch of Railway receipt:

c. ln transportation of goods through rai[, the customer goes to the
booking office and detivers the goods. When the goods are given, the
raitway authorities give the raitway receipt. The railway authorities
then transport the goods from origin to the destination. At the
destination, the recipient cotlects the goods from the office of
railway by showing the raitway receipt. ln this case, the activity is
not taxed under the category of 'courier'

d. Simitarty, in transportation of goods in a vehicte which is the service
provided by your appettant, the customer goes to the booking office
and detivers the goods. When the goods are given, the consignment

note is given to the customer. The goods are then transported the
goods from origin to the destination in the space provided in the
buses. At the destination, the recipient cotlects the goods from the

It;,'
(".
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office of your appeltant by showing the consignment note. Thus, this

activity shoutd also not be taxed under the category of 'Courier';
rather, it should be taxed under the category of 'transport of goods

by road' only.

5. Like the way the goods transported through rail gets taxed under the

category of 'transport of goods by rait'; transport of goods through water

gets taxed under the category of 'Transport of Coastal Goods; and Goods

transported through lnland water Service', transport of goods by air gets

taxed under 'transport of goods by aircraft', the transport of goods

through road shou[d atso be ctassified under the head 'transport of goods

by road' as the operations performed under atl the modes of transport

remains more or tess same except that the mode of transport is

different.

6. ln att the cases, whether it is transport of goods by air or by water or by

rait, when the same is not taxed under the category of 'courier,, though,

the mode of transport i.e., aircraft or rait of ship / steamer is

constructed in a manner that it carries both passengers and goods, stit[,

when the goods are transported through aircraft or rail of ship /

steamer, the same do not gets taxed under the category of courier.

7. Similarty, in the vehictes which are constructed to carry passengers and

in that, goods are also transported, the same shoutd be taxed under the

category of'transport of goods by road'

8. ln the OIO it is observed that it covers an entity engaged in

transportation of time-sensitive documents, goods and artictes. As

regards etements of door-to-door transportation contained in the said

definition ot 'Courier Agency Service' and retied upon judgment of the

Hon'bte CESTAT, Bangalore in case of M/s Vijayanand Raodlines Ltd.

V/s. CCE, Betagum [2005-TMl- 266- CESTAT, Bangatore].

a. The above para discusses about the coverage of the activit.ies of

'courier agency service' and exptains the meaning of door to door

transportation service. However, the activity of the appettant is

entirely different. What it does is that it carr.ies goods of the

persons in the space of the buses run by it.

Page 7 of 19
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b. Further, the above pronouncement of the Vijoyanand Roadlines

Limited Versus CCE, Belgaum 2006 (1) S.T.R. 113 (Tri - Bang) =

2005 (8) TMI 409 - CESTAT has been dismissed by the Supreme

Court as it did not find merit in the appeat 2006 (4) s.r.R. J115 (sc) =

2005 (11) TMt 474 - SUPREME COURT.

c. The Hon Supreme Court has dismissed the appeat as dismissal

simplicitor. However, with due respect to the pronouncement of

the Hon Tribunal and Hon Supreme Court, the aspect that the

activity is ctassifiab[e under 'transport of goods by road' has not

been discussed thereat, and by virtue of submission given above,

the activity be classifiabte under the category of 'transportation

of goods by road'

9. As the activity is ctassifiabte under the category of 'transport of goods

by road', therefore, Sr. No 21(c) of Notification No 2512012-5T dated

20.06-7012 exempts Services provided by a goods transport agency, by

way of transport in a goods carriage of goods, where gross amount

charged for transportation of a[[ such goods for a single consignee does

not exceed rupees seven hundred fifty.

10. Further, abatement at 757o is atso available by virtue of Notificat.ion No

26t2012-ST

1 
'l 

. As a reason, the service tax quantified and is attached as Annexure- _.

'l2.They relied on the provisions of section 73(3) of the Finance Act, 1994:

13, ln the present case, by virtue of above, on merits, the service tax is not

required to be paid. As the tax is not required to be paid, consequently,

interest and penalty also is not required to be paid.

'14. Further, as far as penalty under section 78 is concerned, then the same

can be levred only when any circumstances exist so as to invoke the

extended period for issuance of SCN. In the present case, as discussed in

the earlier paragraphs that the your appettant is not guitty of fraud,

cottusion, wittfut misstatement, suppression, or contravention of any

provision of the Finance Act, 1994 with an intent to evade the payment

of tax. Thus, penatty under section 78 is not warranted in the present

case.

8
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15.The Notice is issued beyond limitation period. The notice covering

period of five years is to be issued only when there is a fraud, cot[usion,

suppression of facts, wittfut misstatements with intent to evade payment

of service tax. lf the assessee is not guitty of suppression of facts,

co[tusion, witlfuI misstatement of facts etc. extended period of

[imitation cannot be invoked- CC v. l/l/r,lK Jewetters (2008) 225 ELT 3 SC).

Further, the OIO also does not ctearty states how there is evasion of tax.

ln this regard, CBEC has issued Circular No. 312/28/97-CX dated

22104/1997 which states that The Supreme Court has ruted in the case

of M/s Padmini Products, and Chemphar Drugs, etc. that mere non-

dectaration is not sufficient for invoking the [onger period, but a positive

misdectaration is necessary.

16. ln another Circular No.2681102196-CXCBEC has stated that it has been

observed by the Board that CEGAT, in some cases, had hetd that show

Cause Notice are time barred in as much as ingredients of suppression of

fact, wittfut misstatement, etc. have either not been stated in the OIO

or have not been substantiated as laid down by the Supreme court in the

case of Commissioner of Central Excise vs. H.M.M. Ltd. -1995 (76) ELT

497.

17. lt is also noteworthy that the Revenue has been futty aware about the

above referred business an activity for which tuggage income is earned

by your appettant. Therefore, invocation of extended period of

timitation is whotly ittegal and unauthorized. As submitted here in

above, the appeats against the said adjudication order are pending

before the Appettate Tribuna[, and a stay order has also been passed by

the Appettate Tribunat in such appeal proceedings thereby protecting

from recovery of amounts at service tax, interest and penatties in

respect of the said case. These facts show that the Revenue officers

were ful[y aware about business activities for which Luggage income is

earned on regutar basis. When a Show Cause Notice was issued to

invoking [arger period from Apri[, 2006 to February, 2011, and such Show

Cause Notice stands decided atso by virtue of on adjudication order

dated 23.01 .2013 and appeat proceedings against the adjudication order

are pending; how coutd the Revenue now altege suppression of facts or

wittful misstatement or any such itt-intention against us for the period

from 20'11-12 onwards. The principte taid down by the Hon'bte Supreme

t"

9
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Court in cases [ike Nizam Sugar Factory reported in 2006 (197) ELT

465,and atso in other cases like Hyderabad Potymers (P) Ltd. -20M (166)

ELT 151 (SC), ECE industries 2004 (164) ELT 236 and P&,8

Pharmaceuticats Pvt. Ltd. - 2003 (153) ELT 14 is squarety appticabte in

the present case.

It is hetd in these cases that invocation of the extended period of

[imitation was iltegat when a Show Cause Notice was already served upon

the assessee in past for the same subject matter. ln view of this

principte Laid down by the Hon'bte Apex Court, the present Show Cause

Notice is exfacie ittegal because extended period of limitation could not

have been invoked against us when a Show Cause Notice for the same

subject matter has been issued to us in past; and the present case is atso

for the same subject matter.

For a[[ these reasons, the invocation of extended period of [imitation in

this case is an action without jurisdiction, and therefore the present

Show Cause Notice being boned by limitation deserves to be vacated

a[ong with alt the proposals leveled there under in the interest of

justice.

The [aw about invocation of extended period of timitation is wetl settted

onty in a case where the assessee knew that certain information was

required to be disclosed and yet the assessee detiberatety did not

disctose such information, the case woutd be that of suppression of facts

when the Excise officers calted or certain information and the assessee

did not disclose the some or detiberatety disclosed wrong information,

that would be a case of wittfut misstatement. Even in cases where

certain information was not disclosed as the assessee was under a

bonafide impression that it was not duty bound to disctose such

information, it woutd not be a case of suppression of facts as hetd by the

Hon'ble Supreme court in the landmark cases at Padmini products and

Chemphar Drugs & Liniments reported in 1989(43) ELT i95 (SC) and 1989

(40) ELT 276tSC) respectivety, continental Foundation Jt. venture v/s

CCE Chandigarh reported in2007 (216) ELT 177 (SC), Messrs Jaiprakash

industries Ltd reported in 2002 (146) ELT 481 (SC), Hon' Supreme Court

in Rainbow lndustries v CCE (1994) (74) ELT 3 5C = AtR 1994 SC 2783,
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ONGC v. CCE -1995 (79) ELT'117 (CEGAT), Tamilnadu Housing Board v.

CCE -1995 Suppt (1) SCC 50 = 74 ELT 9 (SC)

18. lntention to evade payment of duty is not mere failure to pay duty. lt

must be something more, i.e., the assessee must be aware that the duty

was teviable and he must det'iberatety avoid payment of duty. 'Evade'

means defeat the provision of taw of not paying duty. lt is made more

stringent by the use of the word 'intent'. ln other words the assessee

must detiberatety avoid payment of duty which is payabte in accordance

with law. ln Padmini Products v. Cottector of Centra[ Excise 1989 (43)

E.L.T. 195. it was hetd that where there was scope for doubt whether

case for duty was made out or not, the proviso to Section 11A of the Act

woutd not be attracted.- Tamitnadu Housing Board v. CCE 1994 (741

E.L.T. 9 (SC) = 1994 (9) TMt 69.

19. lntention to evade duty is built into the expression 'fraud and collusion',

but misstatement and suppression is quatified with the word .wittfut,.

Therefore, it is not correct to say that there can be suppression or

misstatement of fact, which is not wiltfut and yet constitutes a

permissibte ground for invoking the proviso to section 11A- Sarabhai M

Chemicals v CCE 2005 179 ELT 3 (SC 3 member bench)8.

20. ln the present case, a[[ the detaits were available with the department.

Thus, in the present case, invocation of extended period is not catted

for .

21.The proposal to impose penatty deserves to be vacated because there

woutd be no justification in imposing even a taken penatty in this case.

They have been under a genuine and bonafide impression that credit was

admissibte to us, and this impression has never been doubted by the

Range and Divisional officers atso in part. That when they were under

the control of the service tax department and att the transactions were

within the knowledge of the officers who had free access to our books of

account and other documents, there is no justification in proposing

penalties under sections 76,77(1)(a), and 78 of the said Act.

The matter of penal.ty is governed by the principtes as laid down by the

Hon'bte Supreme Court in the tand mark case of Messrs Hindustan Steet

Limited reported in 1978 ELT (J159). This principte is appticabte in this

case, and accordingly no penalty can be imposed on us in this case.
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The action of proposing penatties under Sections 76,77,77(1)(c) and 78

of the said Act is also an action without jurisdiction because no one

could be penatized under different Sections for the same alteged

offence. View of the fact that the Constitution of lndia atso prohibits

punishing a person more than once for the same offence, penalties

under different Sections for the same offence is also a punishment more

than once for the some atteged offence. The proposal in penalizing us

for many times for the some atteged offence is therefore, ittegat and

tiable to be set aside. Further, there is no viotation of any nature

committed by them. They have also not acted dishonestty or

contumaciousty and therefore, even a token penalty would not be

justified.

22. The proposa[ regarding payment of interest on the service tax

amount under section 75 of the Finance Act is also without any authority

in taw. ln as much as the provision of section 75 is not attracted in the

instant case.

5. Shri Rohan fhakkar, Chartered Accountant and Shri Amit Pande, Director

of the appettant appeared for personal hearing and reiterated grounds of

appea[; atso submitted that they should not be treated as providing courier

service as has been hetd in the case of Jetlite (lndia) Ltd. reported as 2011 (21)

STR 80 (Tri.-Det.) but as transportation of goods by road; this Show Cause

Notice is Znd Show Cause Notice on same issue and earlier issued Show Cause

Notice, decided by Commissioner, is pending before CESTAT N -
\$.^Y---

5.1 The appellant vide their letter dated 18.12.2017 fited additionat

submission pursuant to personal hearing dated 12.12.2017 wherein they retied

upon sect'ion 7(14) of the Motor Vehictes Act, 1988 and many other sections and

reiterated the grounds of appeat.

FINDINGS:

6. I have carefutty gone through the impugned order, appeal memorandum

and written as wetl as orat submissions made by the appettant. The issue to be

decided in the present appea[ is whether the appettant is tiabte to pay Service

Tax on courier agency service or not and whether they are tiabte to pay

interest and tiabte to penatty under Section 76,77,78 and 77(l)(a) of the act.

7. To decide the taxabit'ity, the definition of courier agency service and
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"Taxable Service" are required to be looked first and the same is re-produced

below:

Courier Agency:- As per Section 65(33) of the Finance Act, 1994 'courier agency' to
mean -

"ony person engaged in the door-to-door tronsportotion of time sensitive
documents, goods or orticles utitizing the serices of a person, either directly
or indirectly, to carry or accompany such documents, goods or orticles".

'Taxabte Service" :- As per Section 55(105Xf) of the Finance Act, 1994 means .

"any service provided or to be provided to any person, by courier agency in
relation to door-to-door transportation of time-sensitive documents, goods or
articLes";

7.1 The above definition of Courier Agency provides for any person engaged

in the door-to-door transportation of time sensitive documents, goods or

artictes utilizing the services of a person, either directty or indirectty, to carry

or accompany such documents, goods or articles. ln the present case, the

appettant is engaged in ptying their buses from one place to other i.e. point to

po'int transportatron of passengers through their buses and atso engaged

themsetves in activity of transportation of big and smatl luggage, documents

and papers in the buses avaitabte space of the owned and plied by them and

charged amount for such activity. lt is not disputed that the goods or

documents were booked by the customers by visiting the offices of the

appettant and the recipient persons visited the office of the appellant for

taking delivery of the goods at destination ptace. Hence, the appeltant's plea is

that their activity is not door-to-door and therefore, not covered by "Courier

Agency 5ervice".

7.2 The activity of the appeltant transporting time-sensitive documents,

goods or artictes utitising the services of a person either directty or indirectty

to carry or accompany such documents, goods or artictes is not denied. The

appeltants' only contention is that they are not going to the doors of the

customers and want to restrict the term 'door-to-door' transportation to mean

that it excludes the cases where the customer comes to their office. Such an

interpretation is faltacious. When the services of a person is utitised either

directty or indirectty inasmuch as the customers go to the courier agent's office

and detivers his documents, goods or artictes wil[ also be covered door to door

transportation in as much as they maintain mobite number/ contact no. of

sender and also of receiver to contact them as and when required Courier

Agencies undertake the service of transportation of goods and documents from
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one ptace to another ensuring detivery at the desired ptace within given time

frame. Even known Courier Agencies are not required to coltect the goods/

documents from door to door. lt is not acceptable reason for exempting

services where the consigners go to the office of the courier to hand over the

documents/goods from the ambit of Service Tax. Even if the consigners go to

the office of the courier for depositing the documents/goods, the same is

required to be considered door-to-door delivery, Therefore, door-to-door

transportation must be interpreted to inctude the cases where any consigner or

consignee has to go to the courier office for depositing the documents and

taking detivery of the same. The restrictive meaning being sought to be

attached with Courier Agency inasmuch as the agent col[ecting documents from

the customers alone is covered is not tenabte/ acceptabte. Therefore, even

though the appettant does not coltect the goods, documents, luggage etc. from

the customers' door and do not detiver to the customers at their door ptace,

the activity carried out by them will be covered within the ambit of ,,Courier

Agency 5ervice".

7.3 My above views get support from the judgment of the CESTAT, Bangalore

in the case of Vijayanand Roadtines Limited reported as 2006 (1) S.T.R. 113

(Tri.-Bang.) wherein the Hon'bte CESTAT hetd that

"5. ln so far as the ctaim of the appellants for abatement of duty paid in respect of
the customers having come and detivered the documents to their door and their
contention that the same is not covered by the definition of courier serv'ice, is rejected.
The definition of'courier service' in Para 27 of the Act reads as fottows :

"Courier agency" means a commercial concem engaged in the door-to-door transportation of
time-sensitive doci-lments, goods or articles utilising the services of a pe6on, either directty or
jndirectty, io carry or accompany such documents, g@ds or artictes',.

The viotation to the definition cannot be made in a manner so as to interpret in a way
that woutd make the definition otiose and redundant. The activity of ihe appeltani
transporting time-sensitive documents, goods or artictes utitising the services of a person
either directty or indirectty to carry or accompany such documents, goods or artictes is
not denied. The appettants' onty contention is that they are not going to the door of the
customer and want to restrict the term ,door-to-door, transportation to mean that it
exctudes the cases where the customer comes to their door. such an interpretation is
not possibte. when the services of a person is utitised either directty oi indirectty
inasmuch as the customer goes to the courier agent's office and detivers'his documents,
goods or artictes, it is atso required to be considered as covered under the definition oi
"Courier Agency". The findings given by the Commissioner (Appeats) on this point is
reproduced herein betow :

"Courier Agencies undertake the service of transportation of goods and documents from one
ptace to ancther where time sensitivity and ensuring detivery at the door is the prime criteria.
Only in respect of very big customers, the courier agencies coltect the documents from the
premises of :he customers and detiver to the consignees. They do not colLect the documents at
the door oi every consjgner. I cannot think of any acceptabte reason for exempting services
where the c(,nsigners go to the office of the courier to deposit the documents from the ambit of
Service Tax. Such a distinction in courier services is very much repugnant to common sense, ln
my view eve t if the consigner goes to the office of the courier for depositing the do<uments,
the same sh(,uld be considered door-to-door detivery. I also do not find any difference in ta ff
rates on acc(,unt of the fa.t that the documents and goods are not cotlected from the premises
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of the consigner and detivered in the premises of the consignees. Therefore, door-to-door

transportation shoutd be jnterpreted to inctude the cases where consigners and consignees go to

the courier office for depositing the documents and taking detivery of the same."

5. The above finding is concurred to by this Bench. The impugned order is modified to

the extent indicated onty, Otherwise, the point raised with regard to the restrictive

meaning to be given to Courier Agency inasmuch as the agent coltecting documents

from the customers alone is covered, is rejected. The appeat is disposed of in the

above terms. "

7.4 The Hon'bte CESTAT has set aside the demand from February,2001 on

extended time issue, however, Tribunal has uphetd the taxabitity of the

activity carried out by the appettant as "Courier Agency Service" even though

the appeltant was not coltecting and not detivering the time sensitive

documents door-to-door. The above judgment of Hon'bte CESTAT Bangatore

was upheld by the Hon'bte Apex court as reported at 2006 (4) S.T.R. J1 15 (S.C.)

and dismissed the appeat fited by the appettant by confirming the view that

when the services of a person are utitised either directly or indirectly inasmuch

as the customer goes to the courier agent's office and detivers his documents,

goods or articles, such services atso covered under the definition of courier

agency.

7.5 The appettant in their appeal memorandum, by discussing the above

mentioned judgments have argued that the activity carried out by them is

different as they carry goods in the avaitabte space of the buses run by them. I

find that the arguments advanced by the appettant are misconceived in as

much as Hon'bte CESTAT Bangalore has uphetd the demand prior to February,

2001 and the demand from February, 200'l was set aside for the reason that

demand without show cause notice cannot be atlowed to be sustained but the

taxabitity was uphetd by the Hon'ble CESTAT, Bangalore. The appeal fited by

M/s. Vijayanand Roadtines before the Hon'bte Supreme Court against this order

was dismissed. Thus, I hotd that the activity carried out by the appettant merits

ctassification under "Courier Agency Service" and hence, I uphotd the

impugned order in this regard.

7.6 The appettant has argued that same activity is carried out by the

Government bodie such as MSTRC, RSRTC, GSRTC while running the buses and

atso by lndian Raitways and airlines. I find that the activity carried out by the

Government run buses is to transport passengers onty. With regard to transport

of documents/ goods, they have engaged private agencies who pay service tax

under category of courier agency service. The services provided by lndian
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Raitways is ctassifiabte under Section 65(105)(zzzp) for transport of goods by

rail, which do not cover the service of courier agency service. The services

provided by airtines are covered under transport of goods by air service as

defined under Section 65(105)(zzn), therefore, the arguments made by the

appettant are not retevant in this case and are devoid of any merits.

7.7 Another argument made by the appettant is that their activity merits

ctassification under "goods transport agency" service and not under "courier

agency service" and for this, they retied on the provisions of Motor Vehictes

Act, 1988. The definitions of "Courier Agency Service" as wet[ as "Transport of

Goods by Road (GTA) Service", are about transportation of goods, however,

GTA service is specific and confines transportation of goods by road only where

as there is no such condition for "Courier Agency Service". There are two

conditions to quatify the activity as "Courier Agency Service" - (1) door-to-door

transportation of documents, goods or articles; and (2) time sensitiveness of

documents, goods. The time-sensitivity of documents, goods or artictes is

essence for quatifying the activity as "Courier Agency Service". The Good

Transport Agency usualty transport the goods through various ptaces en-route

from point of origrn to point of destination and timety detivery of the goods.

The appettant is engaged in point-to-point transportation of goods, documents

within time frame says within a day or two in a fixed time frame and hence

Courier Agency Service and not GTA service.

S"9--
8. The appeltant further contended that SCN has been issued beyond

normal period of limitation and hence is time-barred since the invotved Show

Cause Notice is second Show Cause Notice; atso because they have dectared

their luggage income in their Books of Accounts i.e. balance sheet and profit &

loss account. lt is on record that eartier an offence case was booked against

the appetlant for recovery of Service Tax on Luggage lncome also under

"Courier Agency Service" and Show Cause Notice demanding Service Tax was

confirmed by the department. lt is a fact that the appettant had not obtained

registration of Service Tax under the category of "Courier Agency Service" and

did not fite Service Tax Return for Courier Agency Service. The jurisdictionat

Superintendent, Service Tax Range, Junagadh had requested the appeltant vide

letters dated 29J10.2012, 07.12.20'12, 12.02.2013, 12.03.2013 and 20.03.2013

to provide details of Luggage lncome so that demand of Service Tax can be

issued within normal time. However, the appettant withhetd such information
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and provided the information after 3 years on 21.12.2015. This is nothing but

suppression of facts with intent to evade payment of Service Tax on such

income. lt is also on record that even after repeatedty and specificalty asked

for to futfitt statutory obtigation of obtaining registration in respect of the said

service and pay Service Tax on Courier Agency Service, the appe[tant did not

pay any heed. There was/is an obtigation on part of the appettant to provide

catled for information but they took 3 years time to submit after 5

letter/reminder. ln view of such facts, I have no option but to hold it an act of

suppression of facts with intent to evade payment of Service Tax.

9. CBEC vide Circular No. 1053/02/20'17-CX dated 10.03.2017 issued from

F.No. 96/1/2017-CX.l, having subject "Master Circular on Show Cause Notice,

Adjudication and Recovery", has clarified the matter at para 3.7 as under:

"3.7 Second SCN invoking extended period: lssuance of a second SCN invoking

extended period ofter the first SCN invoking extended period of time has been issued

is legolly not tenoble. However, the second SCN, if issued would olso need to

establish the inqredients required to invoke extended period independentlv. For

exomple, in cases where cleorances are not reported bv the ossessee in the periodic

return. second SCN invokine extended oeriod is ouite losical whereas in cases of

wilful mis-statement regording the clearonces made under appropriote invoice and

recorded in the periodic returns, second SCN invoking extended period would be

difficult to sustoin as the deportment comes in possession of all the focts after the

time of first SCN."

9.1 ln the case on hand, the appeLtant neither obtained Service Tax

registration under "Courier Agency Service" nor filed 5.T.-3 returns for the said

service. Even after being asked for by repeated [etters, they withhetd the

information for a period of more than 3 years and lastty in the year 2015, they

provided the information to the Department. Therefore, the invocation of

extended period is very logicat and has been rightLy invoked by the lower

adjudicating authority and the orders/judgments retied upon by the appetlant

are not relevant looking to the facts of present case.

9.2 My above views get support from the fottowing judgments of the

CESTAT/ High Court:

LEAR AUToMorlvE INDIA PvT. LrD. reported as 2012 (286) E.L.T. 558 (Tri. -
Mumbai) has held that:
"19.1 ln the case ,)f CCE y. Greoves Cotton Ltd. - 2008 (225) E.L.T. 198 (Bom.), the Hon'bte

Bombay High Court has hetd that the Cenvat credit taken on inputs found short and finatly written
off from the books of accounts is required to be reversed. Retying upon this decision of the

(i)
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Hon'bte High (ourt, the td. Member (J) has atready hetd that the demand raised on this account is
sustainabte. I agree on this point. However- in so far as the extended De riod of Limitation is
concerned frcm the facts of this se. I find that the aDDe[tant did not disctose the fact to the
deoartment that the inouts found short on DhvsicaI verification were ultimatetv written off from
the books of accounts. The department came to know only when the officec of DGCEI visited the
factory premises of the appetlant in Feb. 2004 but for this, it woutd not have been possibte for the
department to know that the appetlant had not reyersed the Cenvat credit taken on inputs wrjtten
off from the books of accounts. This is nothing but suppression of facts. l, therefore, hotd that this
is a fit case for invocation of extended period of limitation. "

31. The third and last issue for consideration is whether extended period is invocable for the
demand of Cenyat credit taken in respect of inputs found short but uttimatety wrjtten off in the
books of accounts. 0n merits, both the lvlembers have held that the credit is required to be
reversed. The ,lifference is onty with respect to invocabitity of extended period of time. The
app€ltant condrrcts physicat stock taking annuatty before the statutory auditors and thereafter
adjustment of slortages and excesses are carried out and then reftected in the books of accounts.
Thereafter the raw materials found short are written off in the books of accounts. White doing so,

the appettant has not reversed the Cenvat credit taken on the raw materjals found short. lt is not
the case of the appeltant that they have invotved the central excise staff in the physicaL stock
taking nor have rhey intimated the shortages noticed to the excise department. As per C.B.E. & C.

Circutar dated 2l-?.-1995, when the assessee writes off the materiats in their books of accounts, it
is obligotory on the Wrt of the ossessees to stroight awoy reverse the hlodyot credit taken under
intimotion to the Ronge officers concerned. This position was reiterated in the circutar dated 16-

7-2002. Such inst ructions / circutaB are brought to the notice of the trade by way of trade notjces.
Under Section 3/(2)()c() of Central Excise Act, 1944, the C.B.E. & C. and the Commissioner of
centrat Excise are empowered to issue written instructions for enforcement of the provisions of
the Act and the rutes made thereunder. Such instructions have statutory force and have to
comptied with by the assessees. ln the instant case, the appetLant has not comptied with
instructions contained in c.B.E. & c. circutar referred to supra nor have they informed the central
excise department of the discrepancies noticed during stock taking and their writing off the same
in the books of accounts. This position has been clearty admitted by the Excise Executive of the
appettant firm ir his statement dated 11-2-2004. This non-com oliance to the instructions and

Mthholdinq of in formation from the deDartmen t tantamounts to suDDres sion of facts. ln a tax
regime which pta( es high reLiance on votuntary comptiance, the onus on the part of the assessee is
quite high and faiiure to compty with the law can not be taken tightty. Therefore, I om of the yiew

thot the extended period of time has been correctty invoked to demand inetigibte cenvat credit
token in respect af inputs found short and which have been written off in the book of accounts.

(ii) ln case of SUNDARAitt CLAYTON LTD. reported as 2000 (117) E.L.T. 116
(Tribunal), the Hon'ble Tribunal ruled that "1e1 on timitotion aspect, in yiew of
their faiLure to ptovide the relevont information to the department, during the course of the
enquiry and in vie,w of their letter dated 13-9-1989, we cannot subscribe to the yiew thot the
appellants could htve horboured any bonafide bel.ief on the non-excisobility of the goods."

(iii) ln case of NOBLE DETECTIVE & SECURITY SERVTCE P. LTD. as reported
as2014 (34) S.T.R. 289 (Tri. - Ahmd.), the Hon'bte CESTAT has hetdthat: 

S-,\D-
"4. Heard both srdes and perused the case records. The case was agitated by the appel.l.ant onty
on the issue that demand in the present proceedings is time-barred. First arpument taken bv the
aDDettant is that their batance sheets are Dubtic documents as beine fited with the Recistrar of
Comoanies un er Comoanies Act and extended oeriod witt not be aoo licabte. lt is observed from
the judgment of Bangatore Bench in the case of CCE, Calicuty. Steel lndustries Keral, Ltd. (supra)
that this issue is no more res integra. ln Para 3 of this decision, after retying upon the case taw of
llls. hloruti Udyog ttd. v. CCE, New Delhi [2001 (134) E.L.T. 269], the fottowing was hetd :

"We find thal in the case ol ltaruti Udyog Ltd. v. CCE, New Delhi,2001 (134) E.L.T. 269, the
Tribunat has Lphetd the invocation of the extended period of timitation when the assessees did
not declare waste and scrap of iron and steel and atuminium and avaitment of credit thereon
either in their classification list or Modvat dectaration or in the statutory records. The Tribunal
hetd that the theory of universal knowtedge cannot be attributed to the department jn the
ab5ence of an r' dectaration. ln the tight of this decision, we agree with the learned DR that the
demand coutd not have been hetd to be barred by timitation and accordjngly set aside the
iinding of the Commissioner (Appeats). Since no decisjon on merits has been recorded by the
lower authority, we set aside the impugned order and remand the case for fresh decision on

merits to the Commissioner (AppeaLs) who shalL pa5s fresh orders after extending a reasonable

opportunity to the assessees of being heard in their defence."

t's arsument. that demand is time-barred. as

d

4.1 ln view of the above oosition of law aooellan
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balance shee Ls were resutarly filed with Reqistrar of ComDanies is required to be reiected and
detaited findj ngs of Commr (A) in Paras 7 & 8 of his 0lA dated 27-2-2009/ 5-3-2009 re reouired to
be uphetd.

5. On the issue of invocation of extended period in the second show cause notice, jt may be
mentioned th,it limitation issue is a mjxed question of facts and [aw. This t has to be seen
from the fact:t of with the resent case. Once on an issue a show cause notice was issued to the
aDDetlant tharr it was atso aDDeltant's dutv to inform the Revenue that in sDite of eartier show
cause notice .tDDE tlant continued to foltow the ea rtier Dractice of dectarinp incorrect value of
services in th€ ir 5T-3 return vis-a-vis batance sheets. Revenue cannot imapi
witl continue to follow a

ne that the aooe(tant
wrone Dractice in soi te of eartier show cause notice issued to them. ln

view of the above facts and circumstances beins different. the case taws retied uDon bv the
aDDettant witt 'rot be aoDlicabte to the oresent oroceed inps. These views are atso fortified bv the
ratio of decision siven bv CESTAT tchennail in the case of l,l/s. Robot Detective & Securitv Aeencv
v. CCE. Chennai (suDra) relied uoon bv learned AR to the effect that extended Deriod can be

11 .

invoked in a suDseouent show cause notice. "

9.3 ln view of above, I hotd that extended period has been rightty invoked

against the appeliant and Service Tax is correctty demanded for extended time.

Since Service Tax is recoverabte on the ground of taxabitity and also on

suppression of the facts the levy of interest and imposition of pena[ty on the

appe[[ant are justified.

'10. ln view of above facts and tegal position, I uphotd the impugned order

and reject the appeal.

t?. 3rffi ffiRr E-s fir 4$ ir$-a s.r frcdRr 5q{tfd dft* t f+qr 31-61 9,

The appeat fited by the appettant stands disposed off in above terms.

pi\t
(6-JrR
.J

sq-fd (3rq-ffi)

By R.P.A.D.

To

M/s. Mahasagar Travels Ltd. Katwa

Chowk, Azad Chowk, Junagadh

Coov for information and necessa ry action to:

'l) The Chief Commissioner, GST & Centrat Excise, Ahmedabad Zone, Ahmedabad for
favour of kind information.
2) The Commissioner, GST & Central Excise Commissionerate, Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise, Division, Junagadh.
4) The Range Superintendent, GST & Central Excise, Junagadh.
5) Guard Fite.

ffi qosrar griw frfr|s, araar

dl-+, :rrun ++, qar6
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