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Passed b.v Shri Su:esh Nandanwar, Commissioner, Central Goods and Service Tax
(Audit), Ahmedabad.

$fu 
"s{dr 

gcqr le,/s"tb-t.i.g. (\rd'.&.) Efrf6 !ts.!o.?otts t grtr qd d}g 3nfuq :nist q.

.e/a.?b-(rs.A. fiaia rE.rt.r.ru * :r+wur fr, dl gttt dadR , :rr+ra , i;ftq aq uo $-er +r

(ieT q.teir), 3r6da6nq +t fd.a sfuB-+s tssu Sr qnr.s, dtftq rccrd T6:ifrG-qq tqvv 6I

?rnr 3e +'nrat.r ai fi ?rS Jtrt * {{;{et fr sr&t qrka ani * E*qq t $Q-a qrffi t sc

fr F_qE-d f6qr rrur s.

ln pursr..ance to tsoard's Notification No. 2612017 -C.trx. (NT) dated 17.10.217 read

rvith Board's Order No. 0512O17 ST dated 16.11.2017, Shri Suresh Nandanrvar.

Commissioner .Central Goods and Service Ta-r (Audit), Ahmedabad has been appointed as

Appellate Auth,.,rirl' for the purpose of passing orders in respect of appeals filed under

Section 35 of Ct'ntral Excise Act, 19'l'1 and Section B5 of the Finance Act, 1994.

TT 3TT .}fi rf,d/ €g Fd 3Tr{fld/ 5T.Tf,d/ s.fl-{s, irBid. +-dfr-{ Icqr( ara/ dqr+r +rr+te / drr];lJT
I anfiurfrr r+rd:wfrfua srt"na :irttr fr qffia: ,

Arising oui o' above mentioned OIO "issued bv Arlditional/Joint/ Deputl'/ Assistant
Commissioner, rlentral Excise / Service Ta-x, Rajkot / Jamnagar i Gandhidham :

sfffrfi-d & cfaarel 6r drfr (rd' qdI /Name & Arlclress of the Appellants & Respondent :

M/s Sureel Enterprise R/t. Ltd.,,513-B, National Highway Road,, Chhatral, Tal:
Kaloi (N.c.) -342729

W 3{raa(3Tfi-fl * aqftId +l$ aqFd ffifua att n- :qq{d crMI / crfuf,{ur + {atr
yfrd drw 6{ Ffiir tll
Anr- pelqon aggrievecl b,r this Order in Appeal mal/ file an appeal to the appropriate authorit]'
1n the tollo\\1n!, !\a\'.

fiffr q6 .#, =.* 
qi6 r,d €-dr6{ 3{ffiIq ;4"nt*6{sr fi cfa $q'fr.4,-fiq :,cqa qra

3{mna,1944 Sr enn"gse + 3iafd vi fi.a:rftfi+r-, tgg+ fi qnr 86 * 3rd?td
ffifua srr6 dil GT qr& t r/

Appeal to Custc,ms, Excise & Serr.ice'Ia-x Appellate Tribunal under Section 35B of CtrA, 1944
/ Under SectiorL 86 of the Finance Act, 1994 an appeal iies to:-

aat'-+tsT ffFqffi' fr g+EFm gsfr qr+d {IqT er,{F, tdfq 3iqrda q16 a{ fidr6T Jffiq
;qlqTffi 6I'i*q fr6, +{-c aai+ a 2, nn t "qra a-g frFfr, 6} 6t'.{r* ErB(' ti
The special ben :h of Customs. F.xcise & -aerr ice Tax Appellate Tribunal of West Rlock No. 2,
R.K. Puram, Ne,v Delhi in all matters relating to classillcalion ancl valuation.

fl'n-{a qB< r(al i drr rr(' nfriil } rroror a}q €sfr }'fid ffFr eriq. }fiq rcqrd eli;6 (rd
d-dr+-{ $ffiq ;qrqrfu+{uT tk) Ar cfe=.ra' q}fi-q frfu-+r, , dfufi.{" ra. c5rr& erdf," 3rgrd
3r6F{rdE rz..rq *1 SI drfr qGq r/

To the Wesl reg onal bench o[ ( ustoms. Excise & Sen ice 'lax Appellate Tribunal ICE,STA'I') al.
2,,'r Floor. _Bha nali Bhauan. Asanra Ahmedahad-J80016 in r-Ase of appoals oiher than as
mcntioned in p:,;-a l(a) abore
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' (iii) JS-frq';qrqB6{ur fi sqqT 3{trf, q{ad 6G 6 6q fi;fi-+ vflIre ?Fs 1ufio1 M,r2oot,
t G-qq o t 3wid fitrtftd fuq ert "qqr sa-: of qn cfqi fr e+ frqT arar qrf6(' r g+d' S'

rq t 6a t'+ cfr * €pr. rW Jiqrd ?rc+ 6r aizr ,eqrs #t ffirr Jik drlrqr rzn qal-+. wa s

ilre qI r{$ 6rr. 5 dnlr 6c(r qr 50 *re 5qq a6 xzkrT 50 rs 5cq d 3rfu6" t d rmr:
1,000/- dqi, 5,000/- sqt 3rrer 10,000/ 5q4 6r fretfua ilrn tl6 8i cF €drf, att Btlift-a
el6 6r arrran, sriFra Jffiq ;qmfti-flnT 6r wsr fi F6T-d6 {fu{il{ t arq t ffi-S st
i+rdB-fr6 fr{ + d'-fi rqnr arft W+-d d-6 grrFc tdrr Eiqr drar aftl t *ifu'a grrc 6r eldl?Ird.

d'* 6r rs qnor * ilar qrtfl, il61 {ftifu-d }trm ;qrqre.-6-'{oT 6t snsr Rrd t t eFra" vrlet
(Fl 3fr-fg fi Rr' 3{ri{d-q{ t srr 500/- rqr' il Gftrlka ?16 s+rT rrar otrn tl

The aooeal to the AnDellate Tribunal shall be filed in quadruplrcale in form EA-3 / as
nrescri6ed rrnder Rul'e'6 of Central Excise lAooeall Rules. 200l and shall be accompanied
Spiinli one. rr:hictr ai liasr should be accbrhbanied br a fee of Rs. 1,000/- Rs.5O00/-,
R"s l0.0O0i - uhere amount ofdurr demancl / in l'erest / oeiialt v / refund is uplo 5 Lac., 5 Lac 1o

S6 l-aC and aboi'e S0 Lac resoeclivelr in ttie form ofcrossbd bank draft in favour of{sst
Ripiiiiai oT branch of anr nominated 'nrr blic secror hank of the place rr here the bench of anl
noF.rinaled orrblic sectoi bank of the nlace tlhere the bench'of the Tribunal is siluated
Anrrlication hade for crant of star shall be accomnanied bt a fee of Rs. 500/ .

.iiffi ;qqftr+{ur + s+rqr 3TqIfr. rfrra xftIa{q, 1qq4 fir qm 86(1) fi }aad edr6{
ffi, 1994, + B{rq 9(1) t rra G'qtka crd s.r.'s fr qR cfui * Sr ar s}'fi w :-st
sFr B€ 3Treer fi fufrd $q'd'61 4fr 6t, 5s-Sr cF HFr ii sfrra mt (5f,4 t (rm qF qfrrfra

61fr aTFq) ilh td-A S aq i f,F e.h cF + snr. irdr €-drfl SI dra,qra dir flfar 3it{ ffinqr
,rqr salar. sc(r 5 dlu qr *rt aq. 5 drcl 5c(r qI 50 drs 5q(r FF 3prm 50 drs 5q(r t
rfu'+"6 6 rnrrer: 1.000r sqa. 5.oo0l- Fqd $2tcIr 10,000/- 5qt +r frtfrft-a rrTr !{q ff nF .
rara +tr G'qiftd ?tFF +r srrrdta. €dfta 3{ffi"4 ;4qfu6wT fi $rsr t sflnr+;" 1ftsaR At r

-r, q A-di sfi sr6*fr6 a'fd * d'6 rqm srfr W+;d d-6 5rrc cdRI BqI drdr ilGr' t ffia
sTFc 6r erqirFr, d'st fi 5s ?rR{r * 6l-d.I ErFq ndL{idfud 3r-ifeq;qrqft1-6{DT ff snsr Pra t t

rrrrra rndsr (€| 3ff{) } ft(' 3r&da-q{ t srq 500/- 5cq 6r RqiRla ?16 trIt r[4I dm tl

The aoneal under sub secrion {ltof Seclion 8b of the Finance Acr, 19q4, to the^Appellatd
f;i'b;iiiSh;il 6. fiia in ,r ilia iubtlc^1" 

-in- 
Foim S.T.5 as presclibed undei Rule.9{.1')'of the

Si.'i,Ii""rr",i' n*utEi. f004. aiii SnaTi'ni-ac, 
"rrrrranierl 

b1 a cbpr oI the ordqr a pp-ealed agqrlsr
lone t-r[ rvhich shall be certified conr) and shoLrld be accomBanled b-\ a lees-ql .Hs luuu/
ithere the amount of senice tax & rhteresl demanrled & pellalt\ levled ol Ks. 5 Lakhs or less.
iii lCoflOi 

*i,:heie 
the amorrni-oiiinlii i;,i a, inlcrcst tiemarided & penaltl levied i-s more

itrin fir:. lakhs but nol excecding Rs. Fill\ l.akhs. Rs. lO.qOO/ - utere the amounl ol servrce
iiI'&, i. ri?i.ii"a.ila"Jea'&, pi;iitii: te'lia li- inoi" I han fi,!]-\' Lakhs rupges. in the .form of
;|,jr;i i,;;I d;ii*i" ia\ouIot'i'[ie nsiiir,,nt Rigistrar of lhe bench df nominated Pub]ic
illior"nln [' oI I rri niaiie \:he# iiie ii.ni tr oi iiiFtrnil is siruated. / Application made for
iiani ot siai shall be'accompanied br a l'ee of Rs.5o0/ .

fta vFlftq-q, 1e94 6T qnr 86 fir sq-trRBt (2) (rd (2A) fr ndlrf, nS Sr 4fr 3rqrfr' fd'rfi{

fiilqqErdr, 1994, t F-{r{ 9(2) rrq 9(2A) & a-o-a Eqiff:a crd s.r.-7 d fi sr s+afr (rd 3qh qttT

:n+ra tffiq Saqrd ?r-6 3{qcn 3TrzFFI (3Ttrfl. Adq ]?qtd el6 ram qrfta vr&r fr cftqi

Ar-Aq ricTa rm/ SaFF{, +} :rffm ;qrqreq-{tT 4i 3rfr{d rs +{i mr frfir ii ard srint 6r

cF et srr a-'{i6c{ 6.fr ilrft I /
lhe anneal under sub seclion (2) and {2A) o[ llle seclion 8b lhe lfirrance Act ]994, 

^shall 
be

iiiia l['t.i 6i.7 
"" 

n"r.i.iiL"rt 
'ui,a.i 

Q,,1. r) (21 & o(..1A) of the Sen ice Ta-x Rules. 1994 ard 
1

.nJf i* ...ninounl.b bt o .upv of order of Commissioner Central Excise or Commissioner. I
C;;i.;i E.;;; l[pr].it=t loni &t'hi,.h =hotl be a certrfied (otl\]and copl o[ the order passed

6i iii" Cr*.i'.sior,"r 'airrnoiiiing ihe Assistanr Commissiriner ,.pe!u1V Commissioner of

C..,iiil E*cise, Senice Tax ro fileIhe appeirl before lhe Apt)ellate Tribunal'

fiqr lrr+. idrq reqre ?1?q; !r.{ fdFF{ :rffiq qrB-4;Irr (&z) + cfr 3{ t 4la-& a +;fr'q

rsraira yft.faq-q 194'4 #r rlrr 35rrs + ra?td, ;t 6r ffiq:rftfiiq-q, 1994 fiI tlxr 83 +

rdrtd'€-dTs{ +t eft aq fi ,r$ t, W nrlsr fi cfr gtrr{ srfu-6{oT * :rffd r.a s+FI lflrE

et".r/+qr 6{ qrrr + lohsra (107"), frq 4r4 r'E qCriT MFd t, qr qqi-dT, aq +-{d trCr{r

dsrtrd t, 6r srrlarra tbqr arp. s=erd B l€ rrnl t fud ilfrr fu rra ilA sJSR-d t-q lrfs} {s
6t}E Fc( fr v#+ a ilr

*;fiq sicrE ?rcs ('d, iar6{ + narid "firrr fd;q 
'Kr 

eIe'F fr faa lnf}a t
(i) qr$ 11 fr fi jfllrd 16q
(i') ffi+c a-rTr 6I fr 4€ aFrd {rfil
(iii) ffie ra-r fr{qr{& 6 ft-+a 6 fi:ra-fra iq roq
- Ju.t oo l+ rs trRT * qr*na ffiq (s' z) vfuF-+q 2ol4 * $rtsr t $ trffi xfr-drq

cTffi * sffffi fd{mri-fr +rrara :rS t'd 3{fiil +t aq +fr d-trtl

For an aooeal to be filed beforc rhe ('ESTAT. under Section 35F of lhe Central Excise Act.

igi+ ; f#f i; ;i;;i";;r;iriicibie ro Ser.'ic.: Tax under section 83 of the Finance Act, 1994'

.n 
"nr.-"l 

uoni,isi tf,i" ottt.,: shall lie belirtc lhr- 'l ribunal on pill menl of l0o' of .the dutl
J.-i.iaea *li.re dLrtt trr drrrr ,rntl ,enalrr .trc in dispute. or penall\. \t here penall' alone ls In

;i";ili;. ir"r:i,rlaii i irnoi,',r oi pi:, rleposit paralrli- rrottld be strl)ici^l io a ceihng of Rs 10

(B)

(il

Crores,
Unrler Central Excise ancl Sc'n'ice'l'ax, "l)uty Demanded'shall include:

lil amounl detrrmined under Secliott I I D:
iiir amount of erroneous Cen\ al Crerlit takelt:
li;ir amount oat able utrder Rttle 6 of the Cenvat Credit Rules

"'-rl,r.a i;,:rh;; ih.ii ihc nro.i*i,,rrs of llrrs secrion sh;rll no-1 apph to the stay

rion 
"n,f 

aplreals penrline he[irre anr ;rppellillc authoritr prior to the commencemenl ol

ance (No.2) Act, 201+.
applica
the Pin

I
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(c) SrGI €{zF',r{ +l qatHur s{riq? :

Revision anoliSation to Government of India:
#-ffisitrffili"i-qffi--rffifEa ffi A fi-fiq 3iqrd ?r@ 3itrfi'fq lqq4 6t trRT

isgr * crg "q[a+ * rcrra -+rol gfua arn.d slmR. gri aj"r 3{d-d; t6rt Fald qJTFI"I- {rsFi
faerraT, d?ff +iG-f,;'fr-fd dlq r+4. rss arri, r{ Dr.dt-Ll"otrot, 61 f6-or arar arfrvt 7 _
A rerision anplirarion lies to rh" Under Secretarr. lo- rlre Gorernment.oI lndia. Rerision
Anijtrciiio" -UIli -M-inisin' oJ F'n"r,.., D.parlmcirl uf R, rentte. ltir floor. !1e.' a-n^ ]leep
Buildins. Parlianent Striet, \crr Delhi I1000 I, tlnder Sct-1ion l5L-1, ol Ihe ( El\ lq4+ ln
ieipEci'cit tfe iJil ,riiirg r:ise, eo.ierned br,first prdviso to sub'section {1) of Section 35B ibid:

qfr qrd + m;6sre + arl.d fr, T6T 6ff4 ffi pia 4i ffi sxani t asn 45 * qrc,q;

& dtrra qr fr;s -1bq srrore qt fu-l Rdr'rr6 a+gn rre $ ffit ErsR {6 qr.raa 6 dffi1. qr frtrS
srEl ,I( fr qr er-dr rr it era t wrFF{ul * ehTe Ed qr{Iiri qr fufi *sr ?rE A qril t ++gra

fi 4r4fr fru
ln case rtf anr los,s ol soods. where the loss occurs in transit from a facton' to a warehouse or
io inottrtr: iactoi oiTrom one uat,'house lo anorher during tlre r ourse o[ pro.essing of the
goods in a $iarehtuse or in storage r'r,hether in a lhctorv or 1n a $'arehouse

sTrrd + Er6{ Hr {E{ qr 6t{ 6t fua qi{ rF ars fi frffinT * qq+a +zt a+rm q{ erft 4t
t#q r.+ :J- t g,c (ftd-d) + qrqd fr, ai crrrd + srd{ fiffi roE,iI 8r, d furd * * t,

ln case o[ rr bare oI dut\ ol ex, is(, on qouds exported lo an\ counln or ]elrlton outside lndia
o[ on r.xcisable r ]al.rial used in tlre'manuiaiture of the'goods uhich are eiporlcd lo an1
countln or territo l outside India.

qFa r.qrq qrffi +r eI+dE fu( rd-ar sffid + ilE{. aqro qr ry.Tn d fiH Fqrd fu-qi rrqr Hl /
ln case o[g'oods r rforreLJ outsidc lrrdia expurt lo Nepal or Bhutan. \\ilhoul pa\menl of dur\.

gGfs-{f, rccr + ,.crild ?16 * sllrdrfr + fat Gt SSe'fi-S-c fs sfuE-+q a?i gH} frft6
#+na a rra --q Sr 4d t :fu fu vraet $ vr -r+a"t:r*a) + dqrr fi.a sft1pqe, 1;l ,,.
la98 8r ur{r 109 + fqr*r G-ra #'r ?d ,irtfs }?rdr €rfrrqrBfu q{ sI drd * crffd F+! ,ra tl/
Credit of anr du r alLou"d to b, ulilized lo\\ards na\merr ol excise dulr otr final products
under the ororisrorrs o[1his Act ur the Hrrles nradcthere rnder such order is passed bv the
Commliqiohei [A ipeals) 6p 6; sfler. tlre date appuinlerl ur.der Scc. 109 oI rhe Finance lNo.2l
Act I gg8

3ltfld 3ndad 6 d cfrqi qq, s€qr trA s *. fr fi a;Aq Jiqrda er.<F tvfist ffi.
2001, t G-qq s t 3ld:h EBft.d t, gs 3iri?r fi {inrnT t 3 qr6 + iirlrd 6r arff qGq 

r

Jct-f,d Jra-{a fi srq qd +Glr a:rfi-a snlqi & e} cfA-qi Ed.rd 6t affi atfut gt:r fr *afi-q
racrq ete"6 nfutrrq, t'044 SI tlrr 35-EE * rfa Gtffta 116 61 3rdrrrrft t snq & dr w
TR-6 # cFA €ir&;i fi arfr qrftqr I
The abore annlic,rtion shall bc made in duolicate in Form No. EA-8 as soecified under Rule.9
of Central E-xcis. (Aonealst Rulcs. -1001 r,r'ithin 3 months lrom the date on uhich the order
sousht to be aoo iled aeaihst is lommunicated and shall l:e acconnanied br tuo cooies each
of tHe OIO anA r)rder-lir-ADDeal. lt should also be accomnanied b\ a coor'of TR 6 Challan
evidencing pa\m, nr ot presciibed l'ee as prescribed under Secrion J5-EE oI ('EA. 1Q44. under
Major Head of Account.

qntHlT jn?-e-d * s-rq ffifud ?uift-a rla fI 3rqTqrfr fir Frff afF(' I

{6fi-('6 drrr Fqa t;ura $r d sqt 1000 -/ 6r srrrTrra fuzn afr r

The rerision aor licarion shall be accornnanied 'lrr a fee of Rs 200, uhere the amount
involved in Rupe s One Lac or less anrl Rs. l00U/: rrhere lhe amount'inrolred is more lhan
Rupees One La'c.

qfr gg lrrlqt fr 'rg 4d irrlrit st gqrder F ai Tct6 Hfr ]re?r S frr' qra a arnara. ydqa
a+ +i A-qr drnr .rTidtl Fs F"q fi d-i ov cfr 6T fr@T ie anq t il+e d Ar qai?:rfr Jqiffq
rqrfu-sr{nT +} r'Ei :r{f-a er *'-ffq sasrf d (16 Bid{d fu-qr drdT t t / I" case, if the order
co\ers lanous r urnLrers o[ ordet in Orieinal. fee lor each O.l.U. shoutd be oaid in the
aforesaid manne: . nor rvithstanding the [ac'i rhar the one ilDDeal io lhe ADDe]lant Tribunal or
the.one applicati(.n lo lh-t- Cenlral Gort. As the case mar bc. is tilled io avciid scriptoria work if
excising Rd. I lal- h l.e of Rs. I00/- lur each.

{2ngsfiftId ;q|4k. q eF yffir+s. 1975, *' ir+rfr- t + 3{ {rR qir mls lrd +qara rn?er sI
cfA w Eutft-d 6 ;0 &$ 6r ;qTzrTcrq ?lF6 iaf+-c "i{i dar arftrr r "

One conr ol apr lication t-rr O.t.O. ad thc cas. mar be. and the order ol the adiudicarins
a_uthoriti s_hall.U, a111ourt fcc starnp ol Rs. b.50 ai presr rib"d under Sclredule-l iir terms oT
the Couil Fee Ac , lq75, as arnended.'

fi*+r eqa, ffiq r.crd t1a uo t-orw gffiq -qrqrfum{ET (sr{ Eft}) li;m, r9s2 * dFtd
r'a rrfr sqftra;rrral +T sffia 6{e drd ftqqt fr ritr afr Lqrf, Jrr+ff-d B-qr drdr tt /
Attention is also nvited to the rules cor erinq these and other related matters contained in the
Customs, Excise.rnd Service Appellate Tribuinal (Procedurel Rules, 1982.
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F.No. V2110/BVR/2017

L
\

ORDER-IN-APPEAL

M/s. Sureel Enterprise Pvt. Ltd., C/o M/s Nirma Limited, Kala Talav,

Bhavnagar (henceforth, "appellanf) has filed the present appeal against the

Order-in-Original No. BHV-EXCUS-000-JC -38 to 39 -2O 1 6- 17 dated 09 . 12.2O 16

(henceforth, "impugned ordef\ passed by the Joint Commissioner, Central

Excise & Service Tax , Bhavnagar ( henceforth, " adjudicating authoritgi).

2. Subsequently, the Board Vide Order No. 05/2017-Service Tax issued

vide F.No. I37 l13l2OI7-ST dated 16.lI.2017 by the Under Secretary (Service

Tax), CBEC, Ne*' Delhi_ has transferred the said Appeal Petition to the

Commissioner, Central Tax Audit, Ahmedabad for passing Order-in-Appeal.

3. Briefly stated, the facts of the case are that two show cause notices,

based on departmental audit, were issued to the appellant as detailed below:-

Sr.No. Show Cause Notice And
Date

Amount
involved
Rs.

1n

Period

1 V/ i5-135/Dem-
STlHQ/2014-15
t3.o2.2015

dated
1,29,73,572 October 2Ol2 to

March 2014

2 YltS-49lDem-
sT/HQ/201s-16
20.06.2015

dated
46,14,2t6 April 2Ol4 to

February 2015

Total t,75,87,7881-

The above show cause notices were issued under Section 73(1) of the Finance

Act, 1994 for recovery of Service Tax along with interest and penalty on the

consideration (i.e. price charged shown as conversion charges) received .from

M/s. Nirma Limited, Kala Talav, Bhavnagar under the category of " Manpower

Recruitment or Supply Agenc/

4. The appellant has filed the appeal mainly on the ground that they are

carrying out the activity of job work for the principle and receiving payments on

the basis of quantum of work per kg and not per person per day. The appellant

has cited number of decisions which were relied upon in his defence reply to

the show cause notice. The appellant has also contested the charge of

suppression of facts and imposition of penalty.

7



r.No. V2llClBVR/2C17

A personal hearing was held on 09.01.201g, wherein Shri Vikramsingh
Jhala appeared on beharf of the apperlant and reiterated the grounds of appeal.
Further he submitted additionar submission along with reried upon judgments.

6' I have carefully gone through the appear papers. considering that the
appeal against impugned order passed on 09.12.2016, has been filed on
o3.o2.2or7,I lind that the appeal has been filed with in the time limit of 3
months prescribed under Section g5 of the Finance Act, r994. I arso note that
the appellant has paid the pre-deposit amount of Rs. 13,19,0 g4 /- vide chalan
No. 00660 dated. 31.12.2016@ 7.5% of demand of Rs. I,ZS,gZ,T88/_.

7 . The issue to be decided is whether the services provided by the appellant

to M/s. Nirma Ltd. are to be considered as job work to manufacture detergent

powder/detergent cake or to be classified under the category of ,,Recruitment

and supply of Manpower Agency'' and liable to pay service tax under the said

category or otherwise. In order to examine the issue, I consider it important to
go through the contract/agreement made by the appellant with M/s. Nirma

Limited in this case. After going through the said agreement, I hereby highlight

the important clauses of this agreement.

: 1. fiu companA shall prouide land, building, plant, machinery, and otLer
infrastrucfure required for the purpose of conuerting raut iateial into
detergent potader and cake at said site to gou.

J. Th9 compang will prouide the raw materiars for *e purpose of conuersion
into detergents. You utill manufacture detergents in tlte form of"powder and
cake for and on behalf of the compang from time to time as *iy- a" required
bg tLLe cgmpa;ng strictlg in accordance with the standard.s ani specification
prouided bg the compang to gou.

3. The said products shall be packed in tLte packing material prouided to gou
by the compang.

4. You ttill emplog necessary / requisite staff as mag be required and. wiil
superuise their uork so as to ensure that the compana git tl,e specifted.
quantitg Detergent at a specified qualitg.

5. In case, the quanfum of finbfud products, do not meet the expected. gield
or a consumption of raw mateial is fn excess of the specified norms, you utill
be liable for ttrc same. The decision of the Compang uill be lnal in this
regard.
6. The Compang shall not be responsible for ang of the claims / liabilitg
including the wages / other benefits arising out of ttrc emp logment of the
utorkmen / staff maintained by gou. All such claims / liabilitg will be borne

uill keep the compang indemnified all the times.
:7'v'
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,/:

7. You will be paid conuersion charges as per tte muh,LallA agreed ba,sis.

8. You utill not disclose or ditrulge to anA person trade secrets, formulation or

ang other confidential information which gou haue acquired duing the

conuersion,

9. You utill not sub-contract the manufachtre of the products to ang other

person or persons tuithout our u-trttten ansent."

I find that the appellant are providing and deploying their labour in the factory

premises of M/s. Nirma Limited, Kala Talav, Bhavnagar itseif for production of

Synthetic Detergent, etc. and for said manpower supply services, the appellant

have charged the amount from M/s. Nirma Limited claiming the same as a job

work done at the factory premises of M/s. Nirma Ltd, Kala Talav, Bhavnagar,

From the nature of activity being carried out by the appellant and the

agreement between M/s. Nirma Limited and the appellant it appears that M/s.

Nirma Limited is having total control on the appellant, for the activities carried

out by their labours in the factory premises of M/s. Nirma Limited. Therefore, it

is clear that the activities carried out at the factory premises in relation to raw

materials provided by M/s. Nirma Limited with the aid of the Plant and

Machinery of M/s. Nirma Limited, by the labours supplied by the appellant

cannot be termed as job work. The appellant are not job worker within the

meaning and scope of the definition of job work as provided in Rule 2(n) of the

Cenvat Credit Rules, 2004, because they have merely hired labour Ias they are

engaged in supply of manpowerl and supplied the same to M/s. Nirma Ltd. for

specific period. Neither raw materials are supplied to M/s Sureel Industries nor

M/s. Nirma Ltd. is receiving back any semifinished goods. From the above

discussion, it appears that the relation between M/s. Nirma Limited & the

appellant is not of a job worker but of Service Recipient & Service Provider.

For better understanding of the premises where the entire process is carried

out, I refer to the delinitions of job work, factory and also manufacturer

provided in the Cenvat Credit Rule, 2OO4 and Central Excise Act, 1944.

The delinition of Uob Work' is given under Rule 2(n) of Cenvat Credit Rules,

2004 which is reproduced as under;

"job work" means processing or working upon of raw material or semi-finistrcd

goods supplied to the job worker, so as to complete a part or ulwle of the process

resulting in the manufacture or finishing of an article or ang operation uhich is

3
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essential for aforesaid process and
construed accord@A".

the expression *job worker, shall be

From the above de'nition, it is clear that raw material or Iinished goods
to be supplied to the job worker for job work, whereas in the contract in the
present case tarking about providing land, building plant and machinery and
other infrastructure to carry out the concerned process. In other word, the
person carrying out job work must be having all the infrastructure including
plant and machinery to carry out the manufacturing process either by own or
on rent' This essential element ofjob work is not complied as per the definition.

Further para 3.8 of chapter 5 of centrar Excise Manuar provides the
procedure forjob workers which is reproduced as below_

.If the inputs or capital good.s are cleared" to job worker, th.eg should. be
receiued back wtthin 180 d'ags. If these are not receiued., the manufachtrer to
prouider of output seruice is required. to d.ebit the cenuat credit attibutable to
such input or capitar good.s. Howeuer, tte manufacfitrer or prouider of output
seruice shall be entitred to take tLe cenuat credit as and. when the good.s sent to
the job worker are receiued back. If part of tte goods is receiued. back within 1g0
dags and the rest of the goods are receiued. afier 1g0 d.ays, the obrigation for
debiting the credit sharl arbe onry in respect of cenuat credit attibutable to thnt
part whichis not reach.ed within 180 d.ags.'

Rule 16 A of the centrar Excise Rures, 2002 provides for removar of goods
for job work etc. which is reproduced below_

*Any 
tnputs receiued in a factory mag be remoued. as such or afier being pantg

processed to a job worker for further processing, testing repair, re-conditioning or
ang otLer purpose subject to the fuffitment of anditions specified in this beharf
bg tLe Commissioner of Central Excise hauing jurisd.iction".

It is clear from the above that normalry goods are sent to the job worker to
carry out the required process under challan. But in the present case no goods
were cleared by

carried/supplied

appellant, on the contrary all

in the premises of M/s. Nirma

the processes were

Ltd. for which the

the

out

appellant has deployed their manpower/work men/staff. Further, the clause
No.S of the contract tarks about the formulation given to the appellant by
M/s' Nirma Ltd' i.e. the apperlant had to carry out the process at the factory
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premises of M/s. Nirma Ltd. and using formulalion given by M/s. Nirma Ltd.

by deploying necessary/requisite workmen/ staff, as required.

Further, As per Section 2 (e) of Central Excise Act, 1944, definition of

"Factory" is as under:-

" factory means any premises, including ttrc prectncts th.ereof, wh.erein

or in artg part of which excisable goods other than salt are

manufactured, or wherein or in ang part of which ang manufacfuing
process connected uith th.e production of these goods is being carried
on or b ordinarilg canrted on;"

The term manufacture is explained as per 2(f) of the said Act as under:-

lfl "manufacture" includes anA process, -

i) incidental or ancillary to the completion of a manufactured product;

ii) which is specified in relation to ang goods in the Section or Chapter notes of the
First Schedule to the Central Excise Tariff Act, 1985 (5 of 1986) as amounting to

iii)1nqnulqstu7s; s7

whiclU in relation to the goods specified in th.e Third Schedule, inuolues packing or
repacking of such goods in a unit container or labelling or re-labelling of
containers including the declaration or alteration of retail sale pice on it or
adoption of ang other treatment on the goods to render the product marketable to
tte consumer;

From the above definitions, I find that M/s Nirma Limited is a Manufacturer

and also having control over entire factory and as per agreement, they have not

given land or fac tory or plant and machinery on rent or on sale to the

appellant. As the manufacturing activity is done in the premises of M/s Nirma

Limited itself, and the appeilant does not have any control over the factory in

any manner. Therefore, the present activity carried out by the appellant cannot

be considered as u.Job WorlC.

8. Further the clause number 5 mentioned above states that "In case, the

quanfutm of tintshed products, do not meet the expected gieW or a
consumption o;f raut materlal is in excess of tlrc specified. norm,s, gou will
be liahle for the same. The declslon of tlrc ConStang wlll be final in thls

regard.u From this clause, I find that the final control on the work is of M/s

Nirma Limited and not of the appellant. When the final decision rests with M/s

Nirma Limited, then it can be easily concluded that M/s. Nirma Ltd is having

absolute control as far as factory premises including plant and machinery,

inputs as well as Iinal products are concerned.

5
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However, regarding the manpower required in the factory, M/s. Nirma has
utilized the services of the appellant which has arranged the
manpower. The clause 4 of the agreement refers as under :_

required

"4. You utitl emplog necessary /requisite staff as mag be req.tired and
will superuise ttreir work so as to ensure that *Le compana get the specified
quantitg Detergent at a specified. qtalitg.'

Thus, M/s. Nirma Ltd has soricited the services of the appeilant for providing
necessary /requisite staff which has been specificary outlined in the agreement
as above.

From the above, I find that the appellant has only provided man power as
required by M/s Nirma Limited and as per the agreement, the control of the
man power is done by M/s Nirma Limited only. Therefore the appenant has
played role for providing of Man power. Hence in the present case, the
appellant is service provider and M/s Nirma Limited is service Receiver. Now
let me examine whether this service can be considered as "Manpower
Recruitment or Supply Agenc/ or otherwise. For better understanding, I refer
to the delinition of the same. The definition of oManpower 

Recruitment or
Supply Agenc5/ prior to rs.o6.2oo5 under clause 6g of section 65 of Finance
Acl, 1994 was given as below:

"Ang commercial concern engaged in prouiding ang serube, direc,g or
indirectlg, in ang manner for recruitment of manporter, temporaflg or otherutise,
to a client."

The definition of nManpower 
Recruitment or suppry Agenc/ for the period from

16.06,2005 to 17.04.2006, as defined under clause 6g of section 6s of Finance

Act, 1994 read as under:

nAng commercial concem engaged in prouid.ing any seruice, directlg or
indirectlg, in ang manner for recruitment of manpouer, temporarilg or
otLeru-lise, to a client."

The definition of "Manpower Recruitment or supply Agenq/ from 1g.04.2006

as per clause 68 of section 65 of Finance Act, 1994 reads as under:

"ang commercial concem engaged. in prouid.ing ang seruice, directlg or
indirectlg, in ang manner for recruitment

temporailg or othenaise, to a client.,

6
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From the foregoing definitions I Iind that though the service was titled

"Manpower Recruitment or Supply Agenc/, for the period from 16.06.2005 to

17 .O4.2006, it was delined under clause 68 of section 65 of Finance Act, 1994,

as providing service for recruitment of manpouter onlg. However w.e'f'

18.04.2006 it has been reworded to service provided fot " recruitment or supplg

of manpowef. Therefore post 15.06.2005 the supply of manpower has also

been included in the scope of service.

From the various clauses of the contract discussed supra I find that the servtce

provided by the appellant is nothing but supply of manpower to M/s. Nirma

Ltd. for specific period.

In view of above facts, I find that the activities of supply/deployment of labours

by the appellant in the factory premises of M/s. Nirma Limited, Kala Talav,

Bhavnagar, is not the Job Work but is the service of providing manpower

falling under the category of "Manpower Recruitment or Supply Agenc/ as

defined above and therefore, service tax is leviable on the consideration (i.e.

price charged shown as conversion charges) received from M/s. Nirma Limited,

Kala Talav, Bhavnagar.

9. The appellant has claimed exemption of by virtue of serial number 30(c)

of Notification No. 25/2012-5T dated 20.06.2012 on the ground that Iinal

goods are cleared on payment of duty and so conditions laid down therein are

satisfied. The aforementioned notification is related to the taxable service or

processing of goods for, on behalf of the client referred in section 65(19)(v) of

the Finance Act, 1994 whereas the present case is in respect of the taxable

service of manpower supply referred in section 65(68) of the Finance Act,

Therefore the Notification relied upon by the appellant is entirely in different

context and is not applicable in the present case.

The appellant has also contended that the invoices are issued on the basis of

Conversion Charges and also the rate is charged on the basis of quantum of

work per kg basis and not on the basis of number of worker/man power

supplies on per day basis. However the manner of raising the invoices whether

on quantum of work or on the basis of number of worker will not obviate the

fact that the appellant had supplied manpower for manufacture of detergent

powder, etc. at the factory premises of the service recipient. This is all the more

so when all the facilities for manulacture of goods including plant & machinery

7
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are available at the factory premises of the service recipient and onry manpower
is deployed by the appellant.

10' The appelrant have cited various case laws in their favour. The main case
laws are discussed as under:_

(i) Maruti Udyog Ltd -reported at 2000(118)ELT 43(Tribunal_LB)

The above case law pertains to ava,ment of GENVAT credit by job worker
while in the instant case the issue involves the service tax liab,ity in the
category of "Manpower Recruitment or Supply Agenc/. It was herd then that
"the mere fact that BSL are the supprier of the inputs as u.teil as the job utorker
doing the job of assembring the seats on behatf of MtlL shourd not be tte redson
to disallow tfu benefit of procedure set by the department., Hence the cited case
law is not relevant in this case. Also the case pertains to availing of credit of
duty paid on inputs and the period involved is when the Modvat Rures were in
vogue' which are now replaced with .ENVAT credit Rules which has given a
paradigm shift to the eligibility ofcredit ofthe duty/tax paid on goods/services,
and therefore arso the ratio of the said decision does not help the appenants.

(ii) Rameshchandra c patel- reporte d at 2or2(2s)srR 47 r (Tri-Ahmd)

In the above case, it was herd that*the department has totarlg fa,ed. to show
in which manner the seruice prouided bg the appeilant can be categorized und.er
manpower recruitment or supplg." However in the said case it was not held that
the activities under taken to be job work.

(iii) Divya Enterprises reported at 2010(19) STR 370(Tri._Bang.)

This case law is regarding the agreement indicating execution of lump sum
work of loading, unloading, bagging, etc. However in the present case in the
agreement, it speaks about manufacture of detergent powder and detergent
cakes at the premises of the recipient of the service simply by suppging
requisite man power and a, the facilities incruding plant and machinery,
electricity, etc. required for manufacturing were provided by the recipient of the
service. Hence the case is distinguishable.

(iv) Hemant Deshmukh- reported at 2014(35)STR 602(Tri._Mumbai)

In this case it was held that remuneration was paid as per lump sum work
and not as per labour suppried. The case is distinguishabre in light of the
observations at (iii) above. .
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(v) Ritesh Enterprises-reported at 2010(18) STR 17(Tri.-Bang)

In this case also, it was held that remuneration was paid as per lump sum

work and not as.per labour supplied. The case is distinguishabte in light of the

observations at (iii) above.

(vi) Satara Sahakari Shetu Audyogik Oos Todani Vahtook Society-

reported at 2014(36\ STR 1 23(Tri-Mum)

The case pertains to Harvesting and Transportation of sugarcane and it was

held that it was held by the Tribunal that it was Business Auxiliary service,

wherein in this case the issue pertains to production of goods at the factory

premises of the recipient of service by supplying requisite staff. Moreover the

above order of cESTAT Mumbai has been assailed by the department before

Honble High courr of Mumbai and the High court has admitted departmental

appeal on 14.03.2016.

(vii) Samarttr Sevabhavi Trust -reported at 2014(36) STR83(Tri.-Mum)

The above case is similar to case mentioned at Sr. No. (vi) above and as

mentioned in the said matter department has filed an appeal with Honble High

Court and the High Court has admitted departmental appea_1 on 14.03.2016.

(viii) Bhogavati Janseva Trust-reporte d at 20 14(341 STR4 1 O( Tri.MUM)

The above case is also similar to case mentioned at sr. No. (vi) above and as

mentioned in the said matter department has filed an appeal with Hon,ble High

\

Court the and

14.o3.2016.

the High Court has admitted departmental appeal on

(ix) K.Damodara Reddy reported at 20 t0( 1 9)STR593(Tri.-Bang.).

In the above case the appellant had carried out the activities of loading of

cement bags into wagons, spillage cleaning, stenciling, wagon door

opening/closing, wagon cleaning etc., and the appellants were compensated for

the various items of work at separate rates prescribed under the contract.,

whereas in the present case the appellant has made agreement for production

of goods at the premises of the service recipient by supply of staff as per

requirement.

(x) S.S Associates -reported at 2010(19)STR a38(Tri.-Bang)

This case law is distinguished in view of discussions at (iii) & (ix) above.

9
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(xi) Amrit Sanjivani Sugarcane Transport Co. P Ltd-reported at

20 14(36)STR 360(Tri-Mum).

The above case is also similar to case mentioned at sr. No. (vi) above and as

mentioned in the said matter department has filed an appeal with Hon'ble High

court and the High court has admitted departmental appeal on 14.03.2016.

(xii) Shivshakti Enterprises-reported at 20 16(4 1)STR648(Tri'-Mumbai)

InthiscasereliancewasplacedonthecaseolshnramsaofVsLtd.-2o|5

(3g) s.T.R. 75, wherein the issue involved was service of lump sum contract for

harvesting,loadingandunloadingofsugarcane.Asmentionedat(vi)above

the facts of the case are at variant. Moreover as mentioned the issue involved

has been assailed by the department and the appeals before the Hon'ble High

Court have been admitted in a number of cases'

(xiii) D.S.Chavan Engineering Works -reported at 2015(a0) STRl150(Tri'-

Mumbai)

In the above case, at Para 7 the Hon'ble tribunal had observed that

oT,Asregardsseruicetaxliabilitgunderthe,ManpowerRecruitmentand

SupplA Agencg Seruice', on perusal of the uork order issued bg NTPC' ute find

thattteworkorderspecificatlgtalksabouttheacceptanceofulorkonafirmrate

basisforutelding,andgascuttingonuariouslocationsofNTPC'Aperusalofthe

work order does not indicate that the appellant is required to supply onlg the

manpower.Ontlgcontrary,scopeoftheworkorderindicatesaspecificiobof

welding and gas attting to be undeftaken bg tle appellant'" Whereas in the

instantcase,theagreementclearlyshowsthattheproductionistobeCarried

out by employing necessary/ requisite staff, as may be required and all other

facilities will be provided by the recipient of the service'

Therefore,inviewoftheabove,Ifindthattheactivitycarriedoutbythe

appellant in the case on hand was nothing but supply of manpower and is

therefore, liable to service tax.

Moreover I find that with the advent of Negative list based service Tax system

w.e.f. 01.07.2012, service tax is levied on the value of all services provided'

otherthanthoseservicesspecifiedinthenegativelist.section668ofthe

Finance Act, 1994 as amended reads thus'

{
i

SECTION[668.ChargeofservicetaxonandafterFinanceAct'2012'-Thereshallbelevied
a rax (hereinafter referred to;t ;i;;;;'i;' @ it the rate of [fourteen per cent'] on the value of

10
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all semices, other than those services specified in the negative list, provided or agreed to be
ptovided in the taxable territory by one person to another and collected in such mainer as may
be prescribed.J

consequentially the provisions of section 65 of the Act ibid, defining various services

were made terminated w.e.f. from 01.07.2012 vide Notification No. 2ot2o12-ST Dated

05t06t2012.

The period involved in the impugned order is from october 2012 when the

provisions ofthe negative list based service tax were employed. There can be no

denial that service by way of manpower for manufacture was supptied by the

appellant, which service does not fall under the purview of negative list and

therefore also the charge of service tax under Section 668 is to be upheld.

11. In view of preceding discussion, I hold that the Service Tax of Rs

1,75,87,7881- is required to be recovered from the appellant. Therefore, I

uphold the impugned order for recovery of the said amount, along with

interest. It is observed that where any service Tax has not been levied or paid

or has been short-levied or short-paid by the reason of suppression of facts or

fraud or collusion or willful mis-statement or contravention of any of the Act or

the Rules made there under with intent to evade payment of service Tax,

Section 78 of the Act provides for mandatory penalty and the person, iiable to

pay such Service Tax, shall also be liable to pay a penalty, in addition to such

service Tax and interest thereon. It is settled iaw that penalty is imposable on

the basis of law operating on the date on which the u,rongful act is committed,

and it is levied on the totality of facts and circumstances of each case under

the relevant provisions. The appellant has suppressed the facts regarding

provision of service of manpower and the evasion of duty would have gone

unnoticed had the same not been detected during audit. I may observe that in

the scheme of self-assessmentT it is the lawful responsibility cast on each person to

pay the taxes perfectly in accordance with law, breach of which if noticed

subsequently, would deprive them of the benefit iliegitimately accrued. Moreover in

the present regime of liberalization, self-assessment and filing of ER - 1 returns online,

no documents whatsoever are submitted by the assessee to the department and

therefore the department would come to know about such wrong availment of cenvat

credit only during audit or preventive/other checks. As per facts in this case, the

appellant could not establish that the matter was within the knowledge of the

Department prior to audit or that they had submitted the relevant details

1,1.



4

t.No. V2l10lBVR/2017

/documents to the authorities before that date. I therefore, find that this is a fit case

for penalty under Section 78.

In view of the lindings given in the foregoing paras, the appeflant is also liable
to pay penalty as confirmed in Order-In Original.

12. In view offorgoing, the appeal is rejected.

13. ed-e-+-of em tl-d+1 rr{ orfio or frq-cRrgqi-fi a-fib g fu-qqkn t I

The appeal filed by the appellant stands disposed of in above terms.

jo.l,r $
(Suresh Nandanwar)

Commissioner
Central Tax Audit,

Ahmedabad.

Date: .01.2018

Bv R.P.A.D.

To,

M/s. Sureel Enterprise Pvt. Ltd.,
C/o M/s Nirma Limited,

Kala Talav,

Bhavnagar

Copv to:
. The Chief Commissioner of CGST, Ahmedabad Zone.

. Commissioner of CGST, Bhavnagar.

. The Additional /Joint Commissioner, CGST, Bhavnagar.

. The Asstt./Deputy Commissioner, CGST, Division, _ ll- , thA^'Md
q.f'
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