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Passed by Shri Suresh Nandanwar, Commissioner, Central Goods and Service Tax
(Audit), Ahmedabad.
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In pursvance to Board's Netification No, 26/2017-C.Ex. [NT) dated 1710217 read
with Board's Order No. 05/2007-5T dated 16:.11.2017, Shr  Suresh  MNandaowar,
Commissioner  Central Goods and Service Tax (Audit), Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 ol Central Excise Act, 1944 and Section 85 of the Finance Act, 1994
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Commisstoner, Central Excige [/ Service Tax, Hajkot / Jamnagar /| Gandhidham

wefreret & uffErEl 7 18 U3 9 /Name & Address of the Appellants & Respondent

M/s Sureel Enterprise Pvt. Ltd.,, 513-B, National Highway Road,, Chhatral, Tal:
Kaloi [N.G.) -382729
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Any p!"TT;ﬂ apgrieved by this Order-in-Appeal may file an appeal 1o the appropriate authority
in the followineg was
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
[ Under Bection 86 of the Finance Act, 1994 an appeal lies to
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The special bench of Customs, Excise & Service Tax Appellate Tnbunal of West Block No. 2,
B.K. Puram. New Delhi in all matters relating to classification and valuation.
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To the Weat regional bench of Customa, Excise & Service Tax Appellate Ty Lbunal 11:‘ ESTAT) at,

2v Floor, Bhaumali Bhawan, Asarsa Ahrnf:hlm:i 3BO016 in case of appeals other than as
mren Honed para- 1(n) a v
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The appeal to the Appellate Tribunal shall be filed in quadruplicate n form EA-3 [ as
pr:gcrﬂfctd under EulEFE of Central Excise Mrﬂ 4l HUII‘_"E-.I .'E'Ii?] PHI]EI shall bﬁ ACLLE ; el
Famm ne which at least should be accompamed by a fee of Re 1,000/ - ngﬁ?ﬁ;-.
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[ un? above 50 Lac respecfively o the form of crossed han nm'i‘f’ i favour of Asst

Regisirar of branch of any nominated public secror bank of the place where the beneh of any
nominaled public sector” bank of the Ek\rr where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompaned by a fee of Ka 500/ -
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Service T ules, 1994, and Shall be accompanied by a copy of the order appea
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where the amount of service tax & nterest demanded & penalty levied of Rs. 5 Lakhs or less,
Ra 5000/ - where the amount of service ix & mte 'si demanded & penalty levied is  more
than five lakhs but not exceedmg K5, Fifty Lakha, Rs 10,000/ - where the amount of serviee
tax & interest demanded & penalty levied s more than Afty Lakbs rupees, in the fﬁ{"ﬁﬂf
crossed_bank drafl in favour of thie Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bepeh of Tobunal is situaed | Application macle for
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The appeal under sub section (2} and [2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule O (2) & 9{2A] of the Serviee Tax Hules., 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) (one of which shall be a centified capy] and copy of the order passed
by the Commissioner authorizing the Assistant Cotnmissioner or Deputy Commissioner of
Central Excise/ Service Tax 1o file the appeal before the Appellate Tribunal

#iAm o, FRO0T I e T A s it (fete) & afd anfel & s A S
T A MitfAeE 1944 1 urg 35U & wedm A ) Taede i, 1994 & ow 83 F
mmﬁmﬂqﬁ?ﬁt.WMﬂtﬁmmﬂmﬂﬂmm
w-wﬂarsmmﬂ:m:ﬂwnﬁ;,mmma@mﬁwaﬂ?.mm.mmm
P & 7 A TR A, G B s G & HAdA o PR AR anh s 2 o
#YE T & Nt A
WWEH'M%}MHWWW#F‘#W!WF

i) T 11 &1 & A e

il derde Far & & awa o

jiiiy  #edr Fa Paeed ¥ a6 § aew T o

. gk ap B g U & s el (@ 2) sfefaas 2004 & smy A O PR e

wftrsrlt & weer famels o 9 oF sl Y L AT e

Far an appeal 1o be filed before the CESTAT, under Section 35F of the t'.‘ll'gntml Excise Act,
1944 which s also made applicable 1 Service Tax under Section 83 of the Finanee Act, 1994,
an appeal aprnst this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposst payiable would be subject to & celing of Rs, 10
[oTores,

Uneler Central Excise and Service Tax, “Duty Demanded” shall inclucde
i amount determined under Section 11 D,
il grmouat of erropeois Cenval Credil taken;
i} amount pavible under Rule & of the Cenvat Credit Rules
provided  further  dhad the provisisis of s Section shall not apply 1o the  stay
application and appeals pending before any appellate aurhonty prior 1o the commencement of
the Finanee (No.2) Act, 2014
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In case of any loss of goods, where the loss ocours in transit from a factory to a warehouse or
to another Fciory or Trom one 'A'il]'l.'hﬂlhﬂl.‘ to another during the course of processing of the
poads in & warehouse oF 11 storage whether in a fsctomy or 1na warehouse
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In case of rebate of duty of excise on goods exported o any country or territory outside India
u? on excisable material u in the manufacture of the poods which are exported to any
country or terntory outsde Do,
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ORDER-IN-APPEAL

M/s. Sureel Enterprise Pvt, Ltd., C/o M/s Nirma Limited, Kala Talav,
Bhavnagar (henceforth, “appellant”) has filed the present appeal against the
Order-in-Original No. BHV-EXCUS-000-JC-38 to 39-2016-17 dated 09.12.2016
(henceforth, “impugned order”) passed by the Joint Commissioner, Central
Excise & Service Tax , Bhavnagar ( henceforth, *adjudicating authority”).

X, Subsequently, the Board Vide Order No. 05/2017-Service Tax issued
vide F.No. 137/13/2017-5ST dated 16.11.2017 by the Under Secretary (Service
Tax), CBEC, New Delhi_ has transferred the said Appeal Petition to the
Commissioner, Central Tax Audit, Ahmedabad for passing Order-in-Appeal.

3 Briefly stated, the [acts of the case are that two show cause notices,

based on departmental audit, were issued to the appellant as detailed below:-

Sr.No. | Show Cause Notice And | Amount Period l

Date involved in
Rs,

1 V/15-135/Dem- 1,29,73,572 October 2012 to
ST/HQ/2014-15 dated March 2014
13.02.2015

2 V/15-49/Dem- 46,14.216 April 2014 to
ST/HQ/2015-16 dated February 2015
20.06.2015
Total 1,75,87,788/-

The above show cause notices were issued under Section 73(1) of the Finance
Act, 1994 for recovery of Service Tax along with interest and penalty on the
consideration (i.e. price charged shown as conversion charges) received from
M/s. Nirma Limited, Kala Talav, Bhavnagar under the category of * Manpower
Recruitment or Supply Agency”

4.  The appellant has filed the appeal mainly on the ground that they are
carrying out the activity of job work for the principle and receiving payments on
the basis of quantum of work per kg and not per person per day. The appellant
has cited number of decisions which were relied upon in his defence reply to
the show cause notice. The appellant has also contested the charge of
suppression of facts and imposition of penalty.
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A personal hearing was held on 09.01.2018, wherein Shri Vikramsingh
Jhala appeared on behalf of the appellant and reiterated the grounds of appeal.
Further he submitted additional submission along with relied upon judgments.

6. I have carefully gone through the appeal papers. Considering that the
appeal against impugned order passed on 09,12.2016, has been filed on
03.02.2017, I find that the appeal has been filed with in the time limit of 3
months prescribed under Section 85 of the Finance Act, 1994. | alsa note that
the appellant has paid the pre-deposit amount of Rs. 13,19,084/- vide challan
No. 00660 dated. 31.12.2016 @ 7.5% of demand of Rs, 1,75,87,788/-.

7. The issue to be decided is whether the services provided by the appellant
to M/s. Nirma Ltd. are to be considered as job work to manufacture detergent
powder/detergent cake or to be classified under the category of “Recruitment
and Supply of Manpower Agency” and liable to pay service tax under the said
category or otherwise. In order to examine the issue, | consider it important to
go through the contract/agreement made by the appellant with M/s. Nirma
Limited in this case. After going through the said agreement, 1 hereby highlight

the important clauses of this agreement.

“ 1. The company shall provide land, building, plant, machinery, and other
infrastructure required for the purpose of converting raw material into
detergent powder and cake at said site to you.

2. The company will provide the raw materials for the purpose of conversion
into detergents. You will manufacture detergents in the form of powder and
cake for and on behalf of the company from time to time as may be required
by the company strictly in accordance with the standards and specification
provided by the company to you,

3. The said products shall be packed in the packing material provided to you
by the companyy.

4. You will employ necessary /requisite staff as may be required and will
supervise their work so as to ensure that the company get the specified
quantity Detergent at a specified quality.

5. In case, the quantum of finished products, do not meet the expected yield
or a consumption of raw material is in excess of the specified norms, you will
be liable for the same, The decision of the Company will be final in this
ard.

Egﬂxe Company shall not be responsible for any of the claims / liability
including the wages / other benefits arising out of the employment of the
workmen / staff maintained by you. All such claims / liability will be borne
by you and you will keep the company indemnified all the times.

-~

e
g
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7. You will be paid conversion charges as per the mutually agreed basis.

8. You will not disclose or divulge to any person trade secrets, formulation or
any other confidential information which you have acquired during the
conversion.

9. You will not sub-contract the manufacture of the products to any other
person or persons without our written consent.”

I find that the appellant are providing and deploying their labour in the factory
premises of M/s. Nirma Limited, Kala Talav, Bhavnagar itself for production of
Synthetic Detergent, etc. and for said manpower supply services, the appellant
have charged the amount from M/s. Nirma Limited claiming the same as a job
work done at the factory premises of M/s. Nirma Ltd, Kala Talav, Bhavnagar.
From the nature of activity being carried out by the appellant and the
agreement between M/s. Nirma Limited and the appellant it appears that M/s.
Nirma Limited is having total control on the appellant, for the activities carried
out by their labours in the factory premises of M/s. Nirma Limited. Therefore, it
is clear that the activities carried out at the factory premises in relation to raw
materials provided by M/s. Nirma Limited with the aid of the Plant and
Machinery of M/s. Nirma Limited, by the labours supplied by the appellant
cannot be termed as job work. The appellant are not job worker within the
meaning and scope of the definition of job work as provided in Rule 2{n) of the
Cenvat Credit Rules, 2004, because they have merely hired labour | as they are
engaged in supply of manpower| and supplied the same to M/s. Nirma Ltd. for
specific period. Neither raw materials are supplied to M /s Sureel Industries nor
M/s. Nirma Ltd. is receiving back any semi-finished goods. From the above
discussion, it appears that the relation between M/s. Nirma Limited & the
appellant i3 not of a job worker but of Service Recipient & Service Provider.

For better understanding of the premises where the entire process is carried
out, | refer to the definitions of job work, factory and also manufacturer
provided in the Cenvat Credit Rule, 2004 and Central Excise Act, 1944,

The definition of ‘Job Work’ is given under Rule 2(n) of Cenvat Credit Rules,
2004 which 1s reproduced as under;

“lob work” means processing or working upon of raw material or semi-finished
goods supplied to the job worker, 50 as to complete a part or whole of the process
resulting in the manufacture or finishing of an article or any operation which is
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T

essential for aforesaid process and the expression “job worker® shall be
construed accordingly®,

From the above definition, it is clear that raw material or finished goods
to be supplied to the job worker for job work, whereas in the contract in the
present case talking about providing land, building plant and machinery and
other infrastructure to carry out the concerned process. In other word, the
person carrying out job work must be having all the infrastructure including
plant and machinery to carry out the manufacturing process either by own or

on rent. This essential element of Job work is not complied as per the definition.,

Further para 3.8 of Chapter 5 of Central Excise Manual provides the
procedure for job workers which is reproduced as below-

"If the inputs or capital goods are cleared to Job worker, they should be
received back within 180 days. If these are not received, the manufacturer to
provider of output service is required to debit the Cenvat Credit attributable to
such input or capital goods. However, the manufacturer or provider of output
service shall be entitled to take the Cenvat credit as and when the goods sent to
the job worker are received back. If part of the goods is received back within 180
days and the rest of the goods are received after 180 days, the obligation for
debiting the credit shall arise only in respect of Cenvat Credit attributable to that
part which is not reached within 180 days.”

Rule 16 A of the Central Excise Rules, 2002 provides for remaval of goods
for job work etc. which is reproduced below-

“Any inputs received in a factory may be removed as such or after being partly
processed to a job worker for further processing, testing repair, re-conditioning or
any other purpose subject to the fulfilment of conditions specified in this behalf
by the Commissioner of Central Excise ha ving jurisdiction”,

It is clear from the above that normally goods are sent to the job worker to
carry out the required process under challan. But in the present case no goods
were cleared by the appellant, on the contrary all the processes were
carried/supplied out in the premises of M/s. Nirma Ltd. for which the
appellant has deployed their manpower/work men/stafl. Further, the clause
No.8 of the contract talks about the formulation given to the appellant by
M/s. Nirma Ltd. i.e. the appellant had to carty out the process at the factory
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premises of M/s, Nirma Ltd. and using formulation given by M/s. Nirma Ltd.
by deploying necessary/ requisite workmen /staff, as required.

Further, As per Section 2 (e) of Central Excise Act, 1944, definition of

“Factory” 18 as uncier:-

“ factory means any premises, including the precincts thereof, wherein
or in any part of which excisable goods other than salt are
manufactured, or wherein or in any part of which any manufacturing
process connected with the production of these goods is being carried
on or is ordinarily carried on;”

The term manufacture is explained as per 2{f) of the said Act as under:-

() "manufacture” includes any process, -
i) incidental or ancillary to the completion of a manufactured product;

it} which is specified in relation to any goods in the Section or Chapter notes of the
First Schedule te the Central Excise Tariff Act, 1985 (5 of 1986) as amounting to

Wmanufacture; or
which, in relation to the goods specified in the Third Schedule, involves packing or
repacking of such goods in a umit container or labelling or re-labelling of
containers including the declaration or alteration of retail sale price on it or
adoption of any other treatment on the goods to render the product marketable to
the consumer;

From the above definitions, | find that M/s Nirma Limited is a Manufacturer
and also having control over entire factory and as per agreement, they have not
given land or factory or plant and machinery on rent or on sale to the
appellant. As the manufacturing activity is done in the premises of M/s Nirma
Limited itself, and the appellant does not have any control over the factory in
any manner. Therefore, the present activity carried out by the appellant cannot

be considered as “./ob Work”.

8. Further the clause number 5 menticned above states that “In case, the
quantum of finished products, do not meet the expected yield or a
consumption of raw material is in excess of the specified norms, you will
be liable for the same. The decision of the Company will be final in this
regard.” From this clause, | find that the final control on the work is of M/s
Nirma Limited and not of the appellant. When the final decision rests with M/s
Nirma Limited, then it can be easily concluded that M/s. Nirma Ltd is having
absolute control as far as factory premises including plant and machinery,

inputs as well as final products are concerned.
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However, regarding the manpower required in the factory, M/s. Nirma has
utilized the services of the appellant which has arranged the required
manpower. The clause 4 of the agreement refers as under =

g You will employ necessary / requistte staff as may be required and
will supervise their work so as to ensure that the company get the specified
quantity Detergent at a specified quality, *

Thus, M/s. Nirma Ltd has solicited the services of the appellant for providing
necessary [requisite staff which has been specifically outlined in the agreement
as above.

From the above, 1 find that the appellant has only provided man power as
required by M/s Nirma Limited and as per the agreement, the control of the
man power is done by M/s Nirma Limited only. Therefore the appellant has
played role for providing of Man power. Hence in the present case, the
appellant is Service provider and M/s Nirma Limited is Service Receiver. Now
let me examine whether this service can be considered as “Manpower
Recruitment or Supply Agency” or otherwise, For better understanding, | refer
te the definition of the same. The definition of “Manpower Recruitment or
Supply Agency” prior to 15.06.2005 under clause 68 of Section 65 of Finance
Act, 1994 was given as below:

“Any commercial concern engaged in providing any service, directly or
indirectly, i any manner for recruitment of manpower, temporarily or otherunse,
to a client.”

The definition of “Manpower Recruitment or Supply Agency” for the period from
16.06.2005 to 17.04.2006, as defined under clause 68 of section 65 of Finance
Act, 1994 read as under;

“Any commercial concern engaged in providing any service, directly or
indirectly, in any manner for recruitment of manpower, temporarily or
otherwise, to a client,”

The definition of “Manpower Recruitment or Supply Agency” from 18.04.2006
as per clause 68 of section 65 of Finance Act, 1994 reads as under:

‘any commercial concem engaged in providing any service, directly or
indirectly, in any manner for recruitment or supply of manpower,
temporarily or otherwise, to a client.”
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From the foregoing definitions | find that though the service was titled
“Manpower Recruitment or Supply Agency”, for the period from 16.06.2005 to
17.04.2006, it was defined under clause 68 of section 65 of Finance Act, 1994,
as providing service for recruitment of manpower only. However w.e.l
18.04.2006 it has been reworded to service provided for “recruitment or supply
of manpower”, Therefore post 15.06.2005 the supply of manpower has also

been included in the scope of service,

From the various clauses of the contract discussed supra | find that the service
provided by the appellant is nothing but supply of manpower to M/s. Nirma
Lid. for specific period.

In view of above facts, | find that the activities of supply/deployment of labours
by the appellant in the factory premises of M/s. Nirma Limited, Kala Talav,
Bhavnagar, is not the Job Work but is the service of providing manpower
falling under the category of “Manpower Recruitment or Supply Agency”™ as
defined above and therefore, service tax is leviable on the consideration (i.e.
price charged shown as conversion charges) received from M/s. Nirma Limited,
Kala Talav, Bhavnagar.

9.  The appellant has claimed exemption of by virtue of serial number 30(c)
of Notification No. 25/2012-8T dated 20.06.2012 on the ground that final
goods are cleared on payment of duty and so conditions laid down therein are
satisfied. The aforementioned notification is related to the taxable service or
processing of goods for, on behalfl of the client referred in section 65(19)(v) of
the Finance Act, 1994 whereas the present case is in respect of the taxable
service of manpower supply referred in section 65(68) of the Finance Act,
Therefore the Notification relied upon by the appellant is entirely in different
context and i1s not applicable in the present case.

The appellant has also contended that the invoices are issued on the basis of
Conversion Charges and also the rate is charged on the basis of quantum of
work per kg basis and not on the basis of number of worker/man power
supplies on per day basis. However the manner of raising the invoices whether
on quantum of work or on the basis of number of worker will not obviate the
fact that the appellant had supplied manpower for manufacture of detergent
powder, etc. at the factory premises of the service recipient. This is all the more

so when all the facilities for manufacture of goods including plant & machinery

.
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are available at the factory premises of the service recipient and only MAanpower
is deployed by the appellant,

10. The appellant have cited various case laws in their favour. The main case
laws are discussed as under:-

(i) Maruti Udyog Ltd -reported at 2000(118JELT 43{Tribunal-LB)

The above case law pertains to availment of CENVAT Credit by job worker
while in the instant case the issue involves the service tax liability in the
category of *“Manpower Recruitment or Supply Agency”. It was held then that
“the mere fact that BSL are the supplier of the inputs as well as the Job worker
doing the job of assembling the seats on behalf of MUL should not be the reason
to disallow the benefit of procedure set by the department.” Hence the cited case
law is not relevant in this case. Also the case pertains to availing of credit of
duty paid on inputs and the period involved is when the Modvat Rules were in
vogue, which are now replaced with CENVAT Credit Rules which has given a
paradigm shift to the eligibility of credit of the duty/tax paid on goods/ services,
and therefore also the ratio of the said decision does not help the appellants.

(i) Rameshchandra C Patel- reported at 2012(25)STR 471 (Tri-Ahmd)

In the above case, it was held that “the department has totally failed to show
in which manner the service provided by the appellant can be categorized under
manpotver recruitment or supply.” However in the said case it was not held that

the activities under taken to be job work.
(it} Divya Enterprises reported at 2010(19) STR 370(Tri.-Bang,)

This case law is regarding the agreement indicating execution of lump sum
work of loading, unloading, bagging, etc. However in the present case in the
agreement, it speaks about manufacture of detergent powder and detergent
cakes at the premises of the recipient of the service simply by supplying
requisite man power and all the [lacilities including plant and machinery,
electricity, etc. required for manufacturing were provided by the recipient of the
service. Hence the case is distinguishable,

[iv] Hemant Deshmukh- reported at 2014(35)STR 602(Tri.-Mumbai

In this case it was held that remuneration was paid as per lump sum work
and not as per labour supplied. The case is distinguishable in lught of the

observations at (iii] above. A B

.--
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(v} Ritesh Enterprises-reported at 2010(18) STR 17(Tri.-Bang)

In this case also, it was held that remuneration was paid as per lump sum
work and not as per labour supplied. The case is distinguishable in light of the

observations at (i} above.

(vi) Satara Sahakari Shetu Audyogik Oos Todani Vahtook Society-
reported at 2014(36) STR123[(Tri-Mum)

The case pertains to Harvesting and Transportation of sugarcane and it was
held that it was held by the Tribunal that it was Business Auxiliary service,
wherein in this case the issue pertains to production of goods at the factory
premises of the recipient of service by supplying requisite staff. Moreover the
above order of CESTAT Mumbai has been assailed by the department before
Hon'ble High Cour: of Mumbai and the High Court has admitted departmental
appeal on 14.03.2016.

[vii] Samarth Sevabhavi Trust -reported at 2014(36) STR83(Tri.-Mum)

The above case is similar to case mentioned at Sr. No. (vi) above and as
mentioned in the said matter department has filed an appeal with Hon'ble High
Court and the High Court has admitted departmental appeal on 14.03.2016.

[viii) Bhogavati Janseva Trust-reported at 2014(34) STR410( Tri. MUM)

The above case is also similar to case mentioned at Sr. No. (vi) above and as
mentioned in the said matter department has filed an appeal with Hon'ble High
Court the and the High Court has admitted departmental appeal on
14.03.2016,

[ix) K.Damodara Reddy reported at 2010(19)STR593(Tri.-Bang.).

In the above case the appellant had carried out the activities of loading of
cement bags into wagons, spillage cleaning, stenciling, wagon door
opening/clesing, wagon cleaning etc., and the appellants were compensated for
the various items of work at separate rates prescribed under the contract.,
whereas in the present case the appellant has made agreement for production
of goods at the premises of the service recipient by supply of staff as per

requirement.
{x] 5.8 Associates —reported at 2010(19)STR 438(Tri.-Bang)

This case law is distinguished in view of discussions at {iil} & (ix] above.
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(xi) Amrit Sanjivani Sugarcane Transport Co. P Ltd-reported at
2014(36)STR 360(Tri-Mum).
The above case is also similar to case mentioned at Sr. No. [vi) above and as
mentioned in the said matter department has filed an appeal with Hon'ble High
Court and the High Court has admitted departmental appeal on 14.03.2016.

(xii) Shivshakti Enterprises-reported at 2016(41)STRE48(Tri.-Mumbai)

In this case reliance was placed on the case of Shriram Sao TVS Ltd. - 2015
(39) 8.T.R. 75, wherein the issue involved was service of lump sum contract for
harvesting, loading and unloading of sugarcane. As mentioned at (vi) above
the facts of the case are at variant. Moreover as mentioned the issue involved
has been assailed by the department and the appeals before the Hon'ble High

Court have been admitted in a number of cases.

ixiii) D.S.Chavan Engineering Works —reported at 2015(40) STR1150(Tri.-
Mumbai]

In the above case, at Para 7 the Hon'ble tribunal had observed that

%7, As regards service tax liability under the ‘Manpotver Recruitment and
Supply Agency Service', on perusal of the work order issued by NTPC, we find
that the work order specifically talks about the acceptance of work on a firm rate
basis for welding, and gas cufting on various locations of NTPC. A perusal of the
work order does not indicate that the appellant is required to supply only the
manpower. On the contrary, scope of the work order indicates a specific job of
welding and gas cutting to be undertaken by the appellant.” Whereas in the
instant case, the agreement clearly shows that the production is to be carried
out by employing necessary/requisite staff, as may be required and all other

facilities will be provided by the recipient of the service.

Therefore, in view of the above, | find that the activity carried out by the
appellant in the case on hand was nothing but supply of manpower and 15

therefore, liable to service tax.

Moreover | find that with the advent of Negative list based service Tax system
wel 01.07.2012, service tax is levied on the value of all services provided,
osther than those services specified in the negative list. Section 66B of the
Finance Act, 1994 as amended reads thus,

SECTION [66B. Charge of service tax on and after Finance Act, 2012, —There shall be levied
a tax (hereinafter referred to as the service tax) ai the rate of [fourteen per cent. ] on the value of

A

n
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all services, other thun those services specified in the negative list, provided or agreed 1o be
provided in the tavable territory by one person to another and collected in such manner as may
e prescribed |

Consequentially the provisions of Section 65 of the Act ibid, defining various services
were made terminated w.e.f. from 01.07.2012 vide Notification No. 20/2012-ST Dated
05/06/2012.

The period involved in the impugned order is from October 2012 when the
provisions of the negative list based service tax were employed. There can be no
denial that service by way of manpower for manufacture was supplied by the
appellant, which service does not fall under the purview of negative list and
therefore also the charge of service tax under Section 66B is to be upheld.

11.  In view of preceding discussion, | hold that the Service Tax of Rs
1,75,87,788/- is required to be recovered from the appellant. Therefore, |
uphold the impugned order for recovery of the said amount, along with
interest. It is observed that where any Service Tax has not been levied or paid
or has been short-levied or short-paid by the reason of suppression of facts or
fraud or collusion or willful mis-statement or contravention of any of the Act or
the Rules made there under with intent to evade pavment of Service Tax,
Section 78 of the Act provides for mandatory penalty and the person, liable to
pay such Service Tax, shall also be liable to pay a penalty, in addition to such
Service Tax and interest thereon, It is settled law that penalty is imposable on
the basis of law operating on the date on which the wrongful act is committed,
and it is levied on the totality of facts and circumstances of each case under
the relevant provisions. The appellant has suppressed the facts regarding
provision of service of manpower and the evasion of duty would have gone
unnoticed had the same not been detected during audit. | may observe that in
the scheme of self-assessment; it is the lawful responsibility cast on each person to
pay the taxes perfectly in accordance with law, breach of which if noticed
subsequently, would deprive them of the benefit illegitimately accrued. Moreover in
the present regime of liberalization, self-assessment and filing of ER — 1 returns online,
no documents whatsoever are submitted by the assessee to the department and
therefore the department would come to know about such wrong availment of Cenvat
credit only during audit or preventive/other checks. As per facts in this case, the
appellant could not establish that the matter was within the knowledge of the
Department prior to audit or that they had submitted the relevant details
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/documents to the authorities before that date. | therefore, find that this is a fit case
for penalty under Section 78,

In view of the findings given in the foregoing paras, the appellant is also liable
to pay penalty as confirmed in Order-In Original,

12, In view of forgoing, the appeal is rejected.

13. e g &6 @t 7S sidte & Proer Iode ol F @ frm g
The appeal filed by the appellant stands disposed of in abave terms,

—_— 1 5
— Jo. et A
(Suresh Nandanwar)
Commissioner
Central Tax Audit,
Ahmedabad.

Date: 01,2018

By R.P.A.D.
To,

M/s. 8ureel Enterprise Pvt. Ltd.,
C/o M/s Nirma Limited,

Kala Talav,

Bhavnagar

Copy to:
1. The Chief Commissioner of CGST, Ahmedabad Zone.
2, Commissioner of CGST, Bhavnagar.
3.The Additional /Joint Commissioner, CGST, Bhavnagar,
4. The Asstt. [ Deputy Commissioner, CGST, Division,~ 1. . 'tliu'""-‘-"‘rj i
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