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Passed b1'Shri Suresh Nandanwar, Commissioner, Central Goods and Service Tax
(Audit|, Ahmedabad.

3rR"€-f,dT vwr rq/r.rrs-t.i.g. (trd.&)fiar+ rb.r.r"rb * snr cb s}l fifu-s:irler q
oelaorb-(rg.a. Earo re.rr.t.tu fi srrwur *, & st?r d{d crr{ , Jl{f,d , +-A-q ilFar rrd tdr 6{
@-et n-fter), 3rf,frqrdrd +i E-a ;iftlF'q-q rc,ss A urr ls, *-ftq Jiqrq ?rffi 3{ptfr{ff tquu SI
qRr 3e t 3iilna 4$ 6t,T+ 3tq-d * 1r4i fr rr&r qrfi:a +ri * rtqq t arffo crffir & Fq

d'F{-rd B-qi qqT t

In prrrsuance to B,ard's Notilication No. 2fr/2017-C.Ex.(N'l) dated 17.1O.2lT read
rvith Board's order No. 05/2017 sr dated 16.11.2017, Shri Suresh Nandarrrvar.
commissioner .Central Goods and sen.icc Ta-\ (Audit). Ahmeclabacl has been appointed as
Appellate Authoritl' for the pr.lrpos(: of passing ortlers in respect of appeals filed unrler
Section 35 of Central Flxcise Act, 1944 and Section 85 of the Finance Act. 1994.

4

q

IAJ5.f,dIfrgT_{Fa, rqr{Fkr/ rdr{r6 }n-{rd. }-ftq reqie e-81/ €-dr6{ nr+tc i arr+rR
/ nmlrnfrr e-dTd rq{ftfua arfl"ry rniw t qftd
Arising oui of above mentirned olo isstred b1'Additional/Joint/Deputv/Assistant
Commissioncr, Central Excise / Senice Tax, Rajkot i Jamnagar / Gandhidham :

3I+fi641',& CFqr& EiT arFr (rd 9?lT /Name & Address ot rhc Appellants & Respondenr :.

M/s Astron Paper & Board Mill, Survey No. S2ll-2,S3lL-2, yillage - Sukhpur,
Ta - Halvad, Surendranagar.

*lBL{_q s .1$" 6B Eqf+a ffitua nfrt fr rq++a crffi r vrtu+ro1 fi $a+q{
3{tlFr dfw +-{ €zffn Hr/
Ant oerson assrieved hr this Or<ler-in Appeal mar file an appeal to the appropriate authoritl.in th'e folJorr iri'{ rlar

Qr^*.1- ,4,-drq ^r.qrq 
q16 w d-or+l nfidrq ;qrsTftIdwT t cF gq.m, *;*q r.cr( cr6

ifiotfrTq,re++ +l uru-3sB S:rrda (.8 haa:rfuFq,{, t99+ ffr qm-86 t Jr&i-dffifta r-q6 SI GT q6dr t l/
Appeal to_custor.r.rs, E:r:ise &. Sen ice 1'rur Appellate'rribunal under Scction 35R of cEA, 19.14
/ Under Section 86 of the Financc Act, 1994'an appeal lies to:

an*fq fqf+l S IETFTA €b,'I HrFd fipi sri4. +;frq r.cl(d el6 \rE €-drfl J{ffirq
-qlort$6{ur 4l l}*q q-6 ++z Edfts a 2. 3rr{ + "T{". + ffi. +t *r "arfi ffir u
Th-e special b-ench of customs, Escrse & Service tax Appellate 'lribunal of west.Block No. z,
R.K. Puram, Nerv Delhi in all matrt-rs relating to,:lassifi'cition ariO u,aiuatio". \""
3c1i+d cnl.& t{al & f,dnr aq qgr6} &' rrardr ?}s €Bfi xfi-i $-qr sE;+, i,frq reqre et.*5 (rd
*fl6T 3rffiq ;qqt)*.q tmercl 6r vfr-.r*+ a.tirq qfu6r Efnfrq'#, ;E,rdi ,t 3{€rut
3l6-{drEr-( 3/ootq 6t 6I Jrfr ilftq t/ '

To the West regional herrch of Cttstonrs. L,x( ise & Snn rce Tax Appell;rrc Trrl:unal {CESTAT} ar.2,,r Floor..Bhalnratr Bharvarr. As,,ira AFmidanaa .lAijo't ii rn 
'F.i; 

,,i a'rji;; ii';iir.";iil;" ,.mentioned in para l{a) above

I (A)

(i)

3lrgff ($qffi) fl orqtcq, idq arq q,i t-dl air 3it{ 3FqrE trfifi'::

o/o TlrE (r)MMrssloNER (APPEAl.s), CENTRAL GST & EXCrSI.

E-fufrq fo, sfr t'g ff ,r d t 2*t Ftoor, GST Bhavan,

ts st$ ftrr 1t5, / Race Course Ring Road.

{rfi6tel Raikot 360 00r

fxntnnt
*ffi*o

'Iele Far No. ll28l 217795212111112

[.imail: cera ppealsra j kotldgnrail,conr

(il)



t.',.,}
(iii)

(r)

(ir)

$m-Stq -qrqTE-6wT t ul+a{ J$rd erdd 6G t R\r +-aTq rFqrd ar6 (Jrfi-O lM, 2001,

t tsqq o + 3rdrta F.tlift-d fuq 76 $qr re-: *t qn cfui fr a* fuqT arar qrB(' I ra-A t
arg qr rg$ rq. 5 dr8r 6qq sr 50 arg sqq 6 3I21-dI

i,ooo/- {q}, 5,ooo/, 5q$:nmr 1o.ooo t.rt or Btrtfto
at6 6t SIrIdtd dtifra Jffirq *t ensi +'
dr6Bd-6 #i t d'+ rom ilt Wfia d'm

6fr S 6F r.+ cfr * sRI, il6r rcqr(

Crores,

rra €r aia eqrfr 6r aia 3it{ ilrnqr rrqr salcilr 5C(r 5

50 Frrrr dcq t $fu'd t d *-qqi:

a-qr rrts'ffr cfr
so-dq O+ert

s*ra *tr fttifua
*aETfrtuSgft

6r fiarraSFFC d-dRr Ffiqr drdr
yq-& ;qreTfu+{ur ffr errcr Rrd t t

arl5v r wift-a gmc

d-+ ffr rg tror d 6tar lrftr' G-6i +i'd'tu{ Fzrrrf, nrlqr

(B) ffi, 1994, + F-{n 9(1) fi il{d Fftr\ftd cq{ s.r. s d qrr qfui fr €r ar s}nfr !.i tsh
snr Bs srtqt fi fucg 3tmfr *I ardl d, rs$r cF"grer * $f,Tm 6'{ (rdd' t r.o qft rqlfi-d
drff $k td-A t rq t rrT t'6 cfr + qrr, sfl t-qr+a *r 4f,4 ear:r 6t irer :itl arnqr

ET{IT 5cE 5 aRr qr 16$ m-lt. 5 drcl 6qq qI 50 drg tgq ir6 .3{ekn 50 aro w(r t
lmIm t il *-qat: t,000/_ sq$, 5,000/_ $.qt jr?rdr 10,000 tqS ar Fqifoa ;rnr qr6 ff cfr

(se 3fi-iT) t ffi('3{ri{fr-q-d + snr 500/- 6q('mr Btiftd qr6 trff rrar ilrn tl

The aooeal to the ADDellale Tribunal shall be filed in quadruplicate in form EA 3 / as
orescribed under Rule'6 of Cr:ntral Excise lAppeall Rules, 2001'and shall tq acqorqpanred
5s;inia one n-hich ai least should be accbrhbanied br a fee of Rs l,00Q/.- Rs.-5000/-'
R"s lO.OOO/ $ here amount of d utr demand/itrleresl/penalt\/relund is upto 5 Lac.,5 Lac to
50 i;a an'd aboii 5O Lic riin"iiivelv in tl.ie lorm cil crossFd bank drafi in falour -o[ Asst.
nesiltiai oT 6ranch of anv n;minaiedpul)lic s.ctor bank of lhe pl4cq u llerg lhe.bench of an.v
;;Eii;;i ,l'rrtiii'si'itor tiariti ol-itrj otnie *hirc lhe benclr'of the Tribunal is situated.
Aoolication irrade for sranl of sta\ shall l,e acc()mpanied bt a iee of Rs 500/-
ylffi';ql.qrittff fr qqqT JtId, fdid i]TITaq4, lqq+ +l qRr 86(1) fi 3fdfid SEr6{

I

€era +tt Frqfft-a er6 6r erkfl;r €riR-d sfidrq Sr rrrqr t E6l{fr {BFdK fi
arq t Effi sfi edfias qrr + t+ rqrr drft W*.a t+ Srrc roro f*-qr drdr ErEq t +i"ifra

irrc 61 8f4cll;I d* 6t w ener di ilmr arft\, s6r {hifud 3rq-Srq ffi-+-cuT Er qnor Rra t t

Frftr rirder (€ 3fi-k) t R(' 3{r}da'q{ * Hr?r 500/- rw +i frqtfta cr6' sqr aF{dr 6trn t/

The aDDeal uncler sub section {1) of Ser^tion 8b of the Finance Acl. 1994. to the-Appellate
i;i;';{;i Sh;it'# titil iiit i,aa ii,bticati in- F"im .s.T.s as prescribed under Rule.911l of the
i|X;;;'t;,i'Hi,l;;.'1bBi. 

"]ril 
Stitii bi'a,'ib-nanlirl'b' i c6pv of thq order app-eal5d against

i-.;;; ;i ;i,?ii ;hilt'ti. iiniiii'[.ojl'lLna -ir,oiita 
hc accompianied bv 4 lees-ot .Rs. lopo/

i\here the amount of senice I a-r & interesl demanded & penali\'.le\led 01 Hs. J, Laxns or less.
Ra5OOO/ uhere the amount ol senicc rax & intrresl demanded & pe,nalll levled lS more
iir;;-fi# lakhi but nol exceerli g Rs. t ifrr LaLhs, Rs. l0.0_0_0/.rrherethe amounl ot servrce

ili' ii'i"t"iiti- ae,?,io ir.i.ii-a, rriiiBtii: l"riia is more than fiflr' Lakhs rupees. in the.fo-rm of
;?e";".i";ili' d;;ii"ir*i;".r I oif'l," Aii'iranr e.iisiia' of lhe bench of nominated Public
Ei,".its'.-elili' 

"i'th-i 
iiiui:i'""1".1 ihe binch of Tri6unal is situared. / Application made for

erani oiiiait ihail be ac.ompanied br a fee oI Rs.500/-

fr'.? :rRlBqq. 1994 6I qr{r 86 fiI 3c-t]r{r}ii (2) rd (2A) + 3wtf, d-S 61 4fr 3{+fr, t-drqi{

trqrarff, 1994, + k4-q 9(2) \rd 9(2A) * rea E'tift'a crrd s.'r. 7 fr 61 ;ir €int lti 3Et Erer

:+r+ra, idrq 3aqrd qt6 3flaT Irq+A (:rfi-at. #fl'q Siqre fl6 fqRr crftA vrhr 6r cF-{i

r#a "t 1s+4. t u+" qia qarF]-d -d-fr 
drGr') :ik ln pra ffiRr €*6rIFF 3lg'+q 3"I 1 3c841' f

+ds 3rcrd ef6a/ +ar6{ q.t 3{ffiIs -zrqrft}-6'{uT +l 3fra-rd e-s 6[a 6r fitir *a qr& 3I|-e?t ff '

cfr st gnr fr 
-sd-rfr 

redt dat r I
The aooeal untler sub secrion {21 and (2Al ui the sectron 86 the Frnance Acl 1994,:hali be

iili5"i;; Stl*'r;;".;;;;ib;,r 'rirJ.itirt. c (:l a s(zn) or the Senice ra-x Rules, lee4 and

"rijir 
'ij.' i..i. rr.,l"i 6u , -rri oi ot,l.r of commrsiioner cenlral Excise or commissioner'

d.ii.a* ei"i"i: l-,irri"fi'f."" .it'" t iirr snair bc a cerrilied copv] and ropt o[ the order passed

;i 'ih; "C;.;,';!fii.i"'uiirr"iirtng ii.,.-A."t"ronr Comm.issidner or Defutl Commissioner of

l'errlral ExciseT Service Tax to [ile-the anpea] l)efole the Appellate'l rlbunal'

fiqr 116. i;ffq 3iqla efei (rd +dr6{ 3{ffia'crfu-fi'flT (+E-o + qfa'31frt fi 4.r4-d n adlq
r."..i,- xftC", 19.1"4 Ar qnr 35(rw + 3r+:td, ;rI & ffiq:rfuRq-a, 1994 6r qRI 83 +

3rd"id "fidrs{ +} ,fi m{ ffr ar$ t, 5s rrre?r fi cft. 3rfreq slfu+toT fr 3q-d 6{e sqq l.cre

ir-,t-" q;{ ar4 fi rO'cftqrd.(10"6). q st,l qs rqIf,I f+orf}a t. sT Eai-dl, ro fi-+a Jralat

#*Aa t. 4I errrdrfr F6-qr dr. otrd F* 
'* 

trnT fi fua u-ar F+ sril ilA 3$Grd ;-q {rR} 4-s

6119 sqq t rfuo a $1

+dlq 3acra flc"F t.E Q-di6-{ + na]td "qra f*u trq ?le"E * E;a ?fifr-f, t
(i) tir{r 11 a +. Jkrlrd {6q
(ii) ffie ra+r ff fr 4t ;If,d {rfe-I

(iii) Mc;ar l:;:lqffr{ff fi G-{q 6 &.:r#ra tq {6a
- oed q-6 fu 5c trnr'* crdurm ffi+ 1u 2) :rftB-q-s 2014 * vR'tT n {d'f4r$ 3q-dt{

crffi il sas{ fa{r{nff, rrrrra rrfr ad 3lfid d ar1 r& ilntl

TBLf t,i,?H"il ii.J'i,Xl?u.ffil,lTulll:.'-$Tll ,'Jl'l!;,,?:."A!"x i"'Ir':ii,i"i:llTl.'i:i]i#i r

;; ;po";l';;;;;;i ih;;,,;a;r "h;ll 
ii" l,ctor' tlrc'[rihttttai on Da\menr of 10oo ot rhe dutv

deman.le(l \\hcre dut\ ,.,ruti ,in,i p.naltr at' tn tlispute or penal ' rrltere penallr alone is in

;i;;i;i;. pr"iiir.,r I r-.,. o,nourtr'oi pi; d.i,."li paiuti r*uld'lte subject to i ceiling of Rs' l0

applica
fhe Fin

Under Central Excise and Service Tax, "Dutv Demanded" shall include : '
tir amoullt determine(l tltrder Scction il D;
iiir ,,nount of erroneous ('enrat Crerlil takcn;
iiiir ,-""ni oar able utrder Rule 6 of the Cenvat Credit Rules

,.r.,orli,t.a ii',.1i"i in"i 
-,n" 

1'-ri.i",,* of rhis secrr()n shall nor apph ro lhi :]i.
tion unit-opir"iii pending lrel6re;rnr irpllellirte arrrhorilr prior 1o lhe commencemenl ol

a nce 1No.2l Act,201-1.



(c) 8m' sF6',R 6l qfrftfiur 3ilir(d :

Revision aopltation to Government of India:
{s yrhr #r'q-nfitTor qrfusr fr-Fafrfud Hrq-fr d i;Cm leqr ?16 xfuft-{q, tqq.+ 6t qrfl

35EE fi qq-F "qad6 + 3rdrtd jrd{ {fu4. slr{a II[6R. q4ttT"T 3{rdrd a6rs, tr-c? tr{rils. {rrFd
tr?fl?T. d?fr qB-{:trd-fr frq alaa s{re qrrt, a$ ft-;*-r rtoor. +t a-qr ilai lrFqr I
A rerrsion applicatiorr lies to llre Under Secretan. to the Coternmcnt of lndia. Revision
Anolication Uhit. Ministn of Finance. Deoartmeirt. of Revenue. 4th l'ioor. .Jeevan Deco
BLildins. Parliament Streel. Nc\r Delhi-l1000 I. under Section J5EE ot the CEA 1944 iir
respectbfthe follo\\,irrq case. qorerned br first proriso to sub seclion {llofSection J58 ibid:

qft qrd fi ffi rrsra t Hrffd d. il6r a5g6 frdr ara +t ifilfi mrera t arER 116 t crrrrsa
& Cna qr m J+u +nori qr B-r G;m"u+ e+sR rl-d t EHt arsr {6 crrnrr;. * ahra. qT B-fi
,tsr{ {f f qr sr3iRq g ap6 fi qrfFF{ur e elTe G6+ arrriia qr Eis s.Er{ {E fr ffrd } a+-sra
+ Hrii *r/
In case o[ anr' ]oss of goods, \\,here the Ioss occurs in transit from a facton to a u,arehouse or
10 anolher feiclon or TTorn one \\arehouse lo another durinq the course bf orocessine o[ the
goods in a rrarehiruse ur in srorage rihiih.r in ; i;;r;n oi i;-a ii:ir;6oisi
s{rra + dr6-{ tr,.& {rs-( sl af-{ m} G-q1E 6{ $ qrs i EMq fr rq-ra *"t qrfr q{ a't :r*
idq tqr r.I"6 * Sz (fodu) & qrq& fr, ;il erra t er-ot ffi {r"(,8r qtd s} ffia fi"affi Hl
I
ln case of rebatc oi dut\, of ex.rse on goods exported to anl countni or territon outside lndia
of on excisable materidl uqed. in thc"manufattlrre of the-'goods ri,hich are eipoited io aiiy
countn' or territon outside India.

qia r.qrd el6 6r $grdrd B( B'd-r e{rtd t drtr{ Acra q| sr.ET +t sre fura hfl rrqr tt /
In case ol q'oorls cxliortetl oursidr. lrrclia .roo, i to Nepal or BhLrtan. rrithoul parmenr ofirrf .

sGftnd rcqrd + raqr{d ?tc<F fi sfrdrd t fr( dt scer ir*c gs yfuF-{q r-o loh BB-a.
frdtrrd^+ .r{d qraq fi d t sF S J[a?r d] ilqqd'igqrd) t rERr k.a :rfrft-{n (r 2).
rq98 #r qr{ 109 i, {dRr F-{d #I arg drtrs rrerqr ffidfu w qr qld * crft-d f6.a rr('trl
Credil of artr <lttl1 allorrerl to bc utilize! lorrards pa\menr of excise dutr on final Droducts
ttnder lhe provlsrons ol tltis nct or lhe Rules made there Llrrder surh ortler is o,rsseb br the(ommissioner lAnnealsl orr or aflcr. lhe dare appornted under Sec. 109 of the Finance llrto.ZjAct. I998.

Jct-+d 3tri{d fr d cfaqi eT{.q-eqr EA8 ii,;i 6r adq jrsra ete<F (xfid) FrTqTd*dI,
2001, * FzF{ s t 3td-dfd Bfrfr.-e t, f€- il-tsr fi +iiqur * a sro + fua #r drfr qrBq 

I

3ct+-d 3nt'fiT t snr qa yrler E Jrfid :nlqr & d cfrqi {idrfr SI arfr arB('r H?r & Adq
rccr( 116 3TtuF-qzT, tbg q qrr 3s-EE * a-ea Fqtfoa 1.a a :rzr*t e €td ai ah--or"
TR-6 # cfr ffir?-d fr arfr srfr(' r ,

Tlre-abor e arplicatron shall be matle in duplicare in I-orm No. EA 8 as soecrfied under Rule. g
ol cenlral.l,x( rse (Apreals) Rules. 2001 within 3 monrhs from the date on uhich the order
Sollglrl lo De appealrd aqarnsl ls commUnicaled and shall be acconrpanied br liro coOieS eachof ltre (.)1t) ana'()rder-lfi.App"al. lr should aliq-bi acctm pinieO 

' tri-i i5pi di'iRiibf,a[aii
evidencing pa.\ m('nr of prestiibed fee as prescribed under Section .15 EL oI cgn. I q++, 

u rjit?i
Major Head of Account.

q-ntmpT 3flt{d } sru ffiBa hufua qrc* 6T 3rdrq"ft *r arfr urf6v r

ff rrra {m-4 (ri6 6ps sq{ T r€ld 6. fl a 5({A 200/ 4r ryrala err dRr ${ qE sd.rd
164 (rfi 6p 5q$ fr ;or<r fr aI 5qt 1000 -/ 6r sr4irEr B-qr dfo I

The,rer,rsion appli< arion. shall .[re accorlpaniqd %r a fee o[ Rs. 200/ \\'here the amounttn|ol\e(l rn Ruoees One Lac or- less and Rs. 1000/: \\here the amount'involvid ii-moie itrdii
Rupees One Lat.

qfr f,€- Jfierr d 6t {fr yr}qt) +r sarder H A rct6 {d 3n&r & fa! er6 dr slrrde. ]q{f,d
c?T S ltqr ilrfrr qrft{L 5s dz2r + da r\' eft SI frET .ie 6rq t d-d a;'Aq qciF€r," Jqthq
rqfuowr +) q* vQ-a qr *-dr{ {-{sri 6t (16 3{rif,fr B-qr srf,r t r / t., case, if the order
covcrs r-arious rrrrmtrers ol orrler- irr Qrigin_al. lee lor each o.l.o. should he oaid in theaforrsaid rnanner. rrot u ithstarrdirrg the facT rhat riie one 

"ppeat 
iiiir,i'A"dpittiit Trjiun'ai,ir

lhe.one applicarion to rhe Cenrral dovt. ns tlri;'iase mir uFiiJtit"i iiJ'"i,ilit'ii"ii1ir6iiJ;oi. ii
excising Rd. I lakh fee of Rs. I00/. lor eacn. 

- ---- '- "

qqrsstfud rTrrrFrq arc<F yfuGqzr 1975. S aq 
^od 

r fi ]i;-;lsR {d yrler \.q +erJrd i{re?r Er
cfA q{ fttft-d 6.50 dir} 6r -qrqrilq ela iaBr?r}r 6ar ffir r
one conr of annlir arion .r o.l.o. ad the case mar be. and rhe order o[ the adiudicating
a.uth^ori(i shalt Uear a courr fee sr,amli oi ns. 

-6.s0'id p;;i;iii"ri'i;1.ii.;'S.i';d;1; ['Ii,"tirm" orthe Couit Fee ncl. I()75, as amellcte.l.

to ,fa, id" r.qa e.1_c6^r.o-Q-dr+-{ 3rffi?T;qrqrtu-+iq t+r{ fd.tut liffi, j982 d dFta
a-d jr"-q gqR,rd ara-di 4Y €Fqfta +iaa drd M fi :llr afi rqra lT+ff-d BqT dkrr Ht /
Attention is also in\.rted to llte rules coy'ring tlrese and other related matrers contained in thcCustoms, Excise and Service Appellate Tribu-nallFroiaaniel-Rnid:'t gi;I'*'" """*^"*

(i)

a

I

(ii)

(iii)

(iv)

(")

(' i)

(D)

(E)

(F)
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r.No. v2171lBVR/2017

ORDER-IN-APPEAL

M/s. Astron Paper & Board Mill, Survey no. 5211-2,531L-2, village -
Sukhpur, Tal-Halvad, Distt. -Surendranagar, Gujarat (hereinafter referred to

as the appellant) filed present appeal before the Commissioner (Appeals) C. Ex.

& Cus. Rajkot, against OIO no. l5lDemandl2}l6-17 dated 25-0I-2017
(hereinafter referred to as "the impugned order") passed by Assistant

Commissioner, Central Excise, Division- Surendranagar (hereinafter referred to

as "the respondent"). The appellant is registered with Department having

Central Excise Registration No. AAJCA0517EEM001 and is engaged in

manufacture of excisable goods viz. Multilayer Kraft Liner Paper falling under

C.E.T.S.H. No. 48059100 of the Schedule to the Central Excise Tariff Act 1985

and is availing Cenvat Credit as per Cenvat Credit Rules 2004.

2. Subsequently, the Board Vide Order No. 05/2017-Service Tax issued

vide F.No. 137 l13l2Ol7-ST dated L6.11.2017 by the Under Secretary (Service

Tax), CBEC, New Delhi has transferred the said Appeal Petition to the

Commissioner, Centra-l Tax Audit, Ahmedabad for passing Order-in-Appea1.

3. Briefly, the facts of the case are during the course of Audit the appellant

has availed Cenvat Credit wrongly on the TMT Bars/ Channels/ Beam/ S.S.

Plates /S.S. Pipes etc. used for the foundation/ support of the capital goods

amounting to Rs.26,43,2601-@s per annexure A & B of the SCN) during the

financial year 2011-12 and 20L2-13. The said goods did not fall under the

delinition of capital goods as delined under rule 2(a\ of Cenvat Credit Rules

2004 as amended and also could not be termed as Inputs as per Rule 2(k) of
Cenvat Credit Rules 2004 as amended. The goods were neither spare parts of
the machinery nor accessories of Capital goods.

As per Notification l6l2OO9-CE (NT) dated O7-07-2OO9, the Cenvat

credit is clear$ restricted on the TMT Bars/ Channel/Beam, S.S. Pipes etc.

used for foundation/ support of the capital goods and is specifically out of
purview of the definition of inputs and capital goods. The appellant had availed

the Cenvat Credit on the said goods. Further, the amendment in the definition
of input as prescribed in Rule 2(k) of Cenvat Credit Rules 2004 also confirmed
the fact that the said goods were definitely not eligible to be capital goods or
Inputs. The appellant had availed the Cenvat credit wrongly amounting to Rs.

26,43,2601- on said goods during the period of 2OII-12 and 2012-73 in
contravention of the Cenvat Credit Rules 2004. This cenvat credit along with
interest was required to be recovered under Rule 14 of Cenvat Credit Rules

2004 read with section 11A of the Central Excise Act,1944 and section llAA(
erstwhile Section 11AB) of the said Act.

The appellant had suppressed and mis-declared the material facts and
wrongly availed the Cenvat Credit which was not admissible as per the said
provisions of Cenvat Credit Ruies 2OO4.The appellant under the guise of
Capital goods had availed the Cenvat Credit on the said goods which were
specilically stated as ineiigible and out of purview of the delinition of inputs
and capital goods, by mis-declaration& suppression of facts. Such acts/
omissions and commissions made/ committed by the appellant also rendered
them liable for penal action under rule 15 of the cenvat credit rules 2oo4 read
with section 1lAC of the central Excise Act, L944 for deliberately contravening
the provisions of Cenvat credit Rules 2004 and also the extended period was

L)
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invoked for demand of duty in terms of Section 11A of Central Excise Act,

t944.

4. A Show cause notice was issued to the appellant on 18th January 2016.

After issuance of show cause notice , the appellant had paid the said amount of

Rs. 26,43,260/-through Cenvat credit on 1"t June 2016 vide R.G.23 A-Part-lI

register- entry No. 220.

5. The adjudicating authority while deciding the show cause notice, has

observed the following:-

(i)The appetlant had submitted that they had availed the credit on the

said goods as capital goods in the category of component, spares & accessories

of the capital goods i.e. cooling tower and paper making machinery.

(ii) The appellant had not submitted the manufacturing process and flow

chart for the erection and manufacture of capital goods i.e. cooling tower and

paper making machinery. They also did not submit the time when the said

items had been used in the said capital goods. The said goods were not

component, spares & accessories of capital goods in terms of the definition of a

capital goods as per Rule 2(a) (A) of Cenvat credit rules 2004. The appellant

had availed the credit in question on the said goods as per the annexure A& B

to the show cause notice.

(iii) The certificate dated 28-02-2015 issued by the chartered Engineer of

M/ s Multi Mentor Engineers & Associates Pvt. Ltd, was issued as per the

information provided by the appellant and on verbal explanation. The cenvat

credit was availed during the period from 29-o4-20i1 to 26-03-2013 whereas

the certificate was issued on 28-02-2015, which is after around 4 yeats to 2

years of the receipt of the said goods. By this time, the materials i.e. TMT Bars/

Channels/ S.S.Plates /S.S.pipes lBeam etc were used and not identifiable in

the year 2015. Even on examination of the purchase invoice of the said goods,

there was no specihc marks and numbers in the invoice. The annexure to his

certificate donot specify which goods and invoices have been used for the

specific capital goods as mentioned in the annexure. The photographs of some

of the machineries, submitted with the certificate are full of machinery and

from which aforesaid items could not be identified. Therefore, the adjudicating

authority did not rely on the said certificate.

(iv) Looking to the nature of the items, the same were used for the

laying/foundation/support of the capital goods and cenvat credit on said

goods are restricted in terms of the definition of the capital goods as well as

inputs in terms of Cenvat credit ruIes 2004.

(v)The adjudicating authority found that the cenvat credit availed by the

appellant on the above said goods as capital goods (components, parts and

accessories) inadmissible in view of the specific restriction as per Rule 2(a)(A)

and rule 2(k) of cenvat credit rules 2004. The appellant availed the cenvat

credit in the guise of capital goods and had not informed the department at any

stage about availment of such inadmissible credit with deliberate intention to

pay the duty on the final product. They also have suppressed the material fact

with malalide intention, whereas they knew that there was clear restriction

under the above said provision to avail the Cenvat Credit on such goods.

adjudicating authority has decided the Show Cause Notice as

.t

",

6. The
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(i) Confirmed the demand of Cenvat Credit amounting to Rs'

26,43,260 I - availed/utilized under rule 14 of the Cenvat Credit Rules

2OO4 read. with Section 11A of Central; Excise Act,l944. Appropriated

the payment/reversal of credit of Rs26,43,260/- against the said

demand and vacated the payment under protest.

(ii) Conlirmed the demand of interest at appropriate rate on the

aforesaid Cenvat Credit amount under Rule 14 of the Cenvat Credit

Rules, 2004 read with Section 11AA of Central Excise Act 1944.

(iii) Imposed the penalty of Rs. 26,43,26O1- undet Rule 15(2) of the

Cenvat Credit Rules, 2OO4 read with Section 1lAC of Central Excise

Act, 1944.

7. Being aggrieved with the impugned order, appellant preferred the present

appeal on 276March2017 on the following grounds:-

(i) The adjudicating authority had wrongly disallowed the Cenvat credit

on the ground that the items viz. TMT Bars/Channels/ Beams/ S'S.

Plates/ S.S. Pipes etc. were neither capital goods nor inputs.

(ii) The items viz S.S. Sheets, M.S. Beam, Coils, Plates, Bars, Channels

were used in the paper manufacturing machines which are the

capital goods installed in the factory of the appellant. The paper

manufacturing machines could not function without these

component parts.

(iii) The materials in question were used for fabrication/repair of the

capital goods installed in the factory.

(iv) The adjudicating authority had not considered the certificate of

Chartered Engineering M/s Multi Mentor Engineers & Associates Ltd,

Rajkot. And reproduced only part of the certificate which is not

permissible under Law. The adjudicating authority had doubted the

certificate given by the Chartered Engineer that he had not explained

how he co-related the large numbers of items purchased by the

appellant.

(v) The adjudicating authority had also erred in relying in the decision of

Vandana Global Ltd-20i0(253) ELT. 440(Tri.L.B.) when there was a

decision of Hon'ble Supreme Court relied by the appellant in case of

M/s Rajasthan Spinning & Weaving Mills Ltd-2010 (255) ELT 481

(s.c.).

(vi) The appellant further submitted that it was not alleged in the notice

that the subject goods were used in the foundation/ support of

capital goods.

(vii) The appellant further submitted that they used the materials rn

question for repair and maintenance of machinery which is the

capital goods instailed in their factory.

The appellant submitted that the reasoning of the adjudicating
authority is that the materials are goods falling under chapter 72 and
hence cannot be any spare parts of capital goods of chapter 84 and

85. The adjudicating authority without even making any feeble

{t ,,

(viii)
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attempt to understand the use of the materials in the factory of the
appellant , disallowed the Cenvat credit only on the ground that the
said materials are falling under chapter 72 and used for construction
of building, structure, foundation etc embedded to earth.

(ix) The appellant submitted that the show cause was hit by limitation of
time under Section 11A of Central Excise Act, L944. The allegation in
the notice for invoking period of time was that the appellant had not
declared the details of capital goods in monthly returns. The

allegation that the appellant did not declare the availing of credit in
monthly return is fallacious.

(x) The appellant submitted that there is no suppression of facts or

mala-fide intentions to avail incorrect credit. When they filed the

return , the Range officer as well as audit officer could have verilied

the credit availed.

(xi) The appellant submitted that they have reversed the credit under
protest, once the audit had taken objection.

8. A copy of appeal was sent to the Respondent for giving comments, if any.

However, no comments were received,

9. The Personal hearing in the matter was held on 04-01-2018 wherein Shri

B.V. Joshi -consultant appeared on behalf of the appellant and reiterated the

written submission dated 04-0 1-2018.

10. Discussion and Findings:-

I have gone through the Appeal Memorandum, in particular the grounds

of appeal, the submissions made by the Appellant from time to time and the

materials on record.

(i) I find that during Audit of the unit, it came to light that the appellant

had availed Cenvat Credit on the TMT Bars/ Channels/ Beam/ S.S. Plates

/S.S. Pipes/ S.S. sheets etc. amounting to Rs. 26,43,2601-, in the financial

year 2OIl-12 and 2Ol2-13. Further, I find that during visit, audit noticed that
the said goods were used for the foundation/ support of the capital goods. On

the basis of the objection of Audit, a show cause notice was issued to the

appellant. The appellant claimed that the said items were used in the paper

manufacturing machines i.e. for fabrication/repair of the capital goods

installed in the factory and that the paper manufacturing machines cannot

function without these component parts. But to justit/ their claim, the

appellant had not submitted any corroborative evidence and/or the

manufacturing process and flow chart for the erection and manufacture of

capital goods.

(ii) The appellant further submitted that it was not alleged in the notice that

the subject goods were used in the foundation/ support of capital goods. I find

that the submission of the claimant is wrong because during visit to the

factory, audit noticed that the said goods were used for the foundation/

support of the capital goods. The show cause which was issued on the basis of

objection of Audit, which is annexed as relied upon document in the Show
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cause notice, where under it was alleged that the subject goods were used in

the foundation/ support ofcapital goods.

(iii) At the time of adjudication, the appellant had submitted that they had

availed the credit on the said goods as capital goods in the category of

component, spares & accessories of the capital goods i.e. cooling tower and

paper making machinery and the paper manufacturing machines cannot

function without these component parts. I find that in initial para of present

appeal, the appellant claimed that the said items were used in the paper

manufacturing machines i.e. for fabrication/repair of the capital goods

installed in the factory and then in another para, the appellant submitted that
they used the materials in question for repair and maintenance of machinery

which is the capital goods instailed in their factory.

Looking at the description, quantity, period of purchase and nature

of the items from the annexure 
(A,, & ,.B' to the show cause notice, I find that

the said goods were used for the foundation/support ofthe capital goods and

these were not component, spares & accessories of capital goods in terms of
the dehnition of a capital goods as per Rule 2(a) (A) of Cenvat credit rules

2004. The Cenvat credit on said goods are restricted in terms of the definition
of the capital goods as well as inputs in terms of Cenvat credit rules 2004.

Further, to justify their claim, the appellant has not submitted the

manufacturing process and flow chart for the erection / manufacture I repair-
maintenance of capital goods. From the photographs submitted with the

certificate of Chartered Engineering M/s Multi Mentor Engineers & Associates

Ltd, Rajkot, it is clearly visible that there is shade, foundation, support
platform made of said goods.

(iv) I lind that the adjudicating authority has not considered the certificate
of Chartered Engineering M/s Multi Mentor Engineers & Associates Ltd,
Rajkot. The adjudicating authority had rightiy doubted the certificate given by
the Chartered Engineer because the engineer had not explained in the
certificate as to how he had co-related the large numbers of items purchased
by the appellant and that to after such a long period. Further, the Chartered
Engineer declared in the above certilicate that"

"We have not considered bought out plant machineries under this
certificate. The plant & machineries under certification are self-
fabricated plant & machineries, supporting structure etc. used for
manufacturing of packaging paper - craft paper & paper Board etc. as
described vide Annexure".

I further lind an incomplete sentence in page no. 2 of the said certificate -

"The subject machinery/equipment/items are self fabricated and had
been fabricated by use of various capital goods/ items purchased,

materials /items described vide."

I further find that in the said certificate "under heading observation & Basis of
Certificate", it was certilied by the said engineer that-

fi

,i.
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"The site visit was made along with the representative of the

owner/unit - shri Bipinbhai Patel. The machineries /items/
equipments under certification were identified by him and details

collected. The position and other details were intimated to us and are

considered in deriving this certificate. The correctness of the report

rests on this same. We have been provided with following documents (

attached herewith) - copy of self declaration letter and copy of list of

capital goods/ items used (CA Certified) ."

I find that as per the said certificate, the machineries /items/ equipments

under certification were identilied by the representative of the owner/unit -
shri Bipinbhai Patel and details were collected by the certilicate issuing

engineer. I further lind that the copy of self-declaration letter and copy of list

of capital goods/ items used (CA Certified) are not attached/submitted with the

said certificate.

I find that the said certificate dated 28-02-2015 was issued as per the

information provided by the appellant. The Cenvat credit was availed during

the period from 29-04-2011 to 26-03-2013 whereas the certificate was issued

on 28-02-2015 and that too as per identilication by the representative of the

owner/unit - Shri Bipinbhai Patel for a period April 2011 to March 2014.

I find that the title of the annexure to above mentioned certificate is' Capital

goods/items used in various machinaries/parts/supporting accessories etc.

(April 2011 to March 2Ol4) " Jt does not speciS which goods and invoices have

been used for the specific capital goods as mentioned in the annexure. Further,

no bifurcation / invoice wise details of cenvat amount ,is provided' There is no

correlation shown between parts/components and items used (on which cenvat

is availed).The adjudicating authority found that there was no specific marks

and numbers mentioned in the purchase invoice of the said goods' The

photographs of some of the machineries ,submitted with the said certificate are

full of machinery However, from the photographs, it is clear that there is

shade, foundation, support platform made of channels ,S.S. Sheets, M.S.

Beam, Coils, Plates, Bars.

I find that there is no valid and independent assessement of the Chartered

Engineer. He has not inspected plant independent$. Further, there are no

independent findings of the chartered Engineer. I lind that the adjudicating

authority has rightly rejected the said certificate'

(v) The appellant submitted that the reasoning of the adjudicating authority

was that the materials were goods falling under chapter 72 and hence could

not be any spare parts of capital goods of chapter 84 and 85 and the

adjudicating authority without even making any feeble attempt to understand

the use of the materials in the factory of the appellant, disallowed the Cenvat

credit only on the ground that the said materials are falling under chapter 72

and used for construction of building, structure, foundation etc. embedded to

earth.

I lind that classification dispute i.e. the goods falling under chapter 72 ot

under any other chapter is neither raised in the show cause notice nor

discussed in the order in original. The appellant has wrongly dragged the issue

of goods falling under chapter 72, in tlrre present appeal to divert the issue.
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(vi) The appellant availed the Cenvat credit in the guise of capital goods and

had not informed the department at any stage about availment of such

inadmissible credit deliberately and had also suppressed the material fact with

malafide intention ,whereas they knew that there was clear restriction under

the above said provision to avail the Cenvat Credit on such goods.

(vii)The appellant relies on various decisions in support of his arguments.

It is settled law that the case law is applicable when the facts are identical

to the case on hand . Accordingly only those case laws will be applicable in this

case where the facts are identical to the present case as well as the applicable

provisions of the law are same. The decisions given by hon'ble Cestat/Court in

the context of earlier rules dealing with modvat / classification dispute/ not

identical facts and circumstances, cannot be applied to the present case. The

present case has to be decided strictly under the provisions of CCR- 2004. The

following case laws relied upon by the appellant, are not applicable to the case

under decision for the reasons cited.

(a) M/s Rajasthan Spinning & Weaving Mills Ltd-2010(255)ELT 481

(S.C.) - Relates to Rule 57Q erstwhile Modvat Credit Rules.

(b) M/ Jawahar Mills Ltd-1999(108) ELT a7ffril- Relates to Rule 57Q

erstwhile Modvat Credit Rules.

(c) M/s Sterlite Industries India Ltd-2006{2O3\ ELT-283 (Tri- Chennai)-

Relates to Ruie 57Q erstwhiie Modvat Credit Rules.

(d) M/s Kothari Sugars & Chemicals Ltd-200i(137) ELT 3a5 (Tri-

Chennai) - Relates to Rule 57Q erstwhile Modvat Credit Rules.

(e)U.P. State Sugar Corporation-20O1(135)ELT 952 (Tri-Delhi)- Relates to

Rule 57Q erstwhile Modvat Credit Rules.

(0 M/s India Glycols Ltd-2006 (196) ELT 221 ffri- Del)- Relates to

Ruie 57Q erstwhile Modvat Credit Rules.

(g) K.K. Nag Ltd-2003(158) ELT 161(Tri- Mumbai) - Relates to Rule

57Q erstwhile Modvat Credit Rules.

(h) M/s City Lubricants (P) Ltd-201 l(266lDl.i| 131 (Tri-Bang.)- chapter

72 classilication dispute

(i) M/s Kothari Sugars & Chemicals Ltd- 200l-chapter 72-

classification dispute.

(j) M/s Andhra Sugars Ltd- 2014(305) E.L.T. 150(Tri- Bang)-used in

repair of damaged machine.

(k) M/s Jocil Ltd-2006(195) ELT 318(Tri- Bang.)- Relates to Rule 57Q

erstwhile Modvat Credit Rules./used for corroded parts of capital goods

0) M/s Chemplast Sanmar Ltd-2OO7(2O7) E.L.T. 92 (Tri-Chennai)-

Not identical case

(m) M/s N.R. Agrawal Industries Ltd-2OO7 (215) ELT a62 (Tri-Ahmd)-

(n) M/s Madras Cement Ltd -2006 (195) ELT 316 (Tri-Bang) Not

identical case

(o) M/s Parabolic Drugs Ltd -2016(3421 ELT 140(Tri- Del) - Not

identical - no evidence ofuse
(p) M/s Rashtriya Ispat Nigam Ltd- 2OLl(267) ELT 311(A.P.)- Not

identical case

(q) M/s Pahva Chemicals Pvt Ltd- 2005(189) ELT257 (SC) - Section 11

A(1)- Not identical case

{t:
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M/s Deccan Sugars Ltd- 2005(187) E.L.T. 35i (Tri- Bang) - Not
identical case

M/s Associated Cement companies ltd - Relates to Rule 57e
erstwhile Modvat Credit Rules.

M/s Hemeta Rolling Pvt Ltd- Not identical case.

M/s Super poly fabrics Ltd-2008(10)STR 545(S.C.)

,'
(r)

(s)

(t)

(u)

(viii) I find that the decision of Hon'ble Supreme Court relied upon by the

appellant in case of M/s Rajasthan Spinning & Weaving Mills Ltd-2010 (255)

ELT 481 (S.C.) is in context of earlier rules dealing with modvat therefore, it
cannot be applied to the present case, which has to be decided strictly under
the provisions of CCR- 2004.

(ix) I lind that the adjudicating authority has rightly relied upon the decision of
Vandana Global Ltd-2010(253) ELT. 440(Tri.L.B.) The facts and

circumstances are identical to the present case. The said case has been

followed in various judgments and has become settled legal position.

(x) In order No. A185946117 ISMB dated 14-02-2017 in appeal no.

E/1353/11-MUM filed by M/s Bhima Sarkari Sakhar Karkhana Ltd, Hon'ble

Cestat (West Zonal Bench) has discussed the case of Vandana Global Ltd-

2010(253) ELT. 440(Tri.L.B.) in following terms :-

oPara 6 (b) -Goods like cement and steel items used for laying .

foundation 
* and for building ' supporting strucfitres" cannot be

treated either qs inputs for capital goods or as inryts in relation to

the final products and tLerefore , no credit of dutg paid on the same

can be allowed under the cenuat credit rules for the impugned

peiod".

oPara 7- As for the penalty , in the similar situation, where

inadmissible credit was detected in audit scruting CCE- Ghaziabad

Vs. Rathi Steel & Power Ltd-2015(321) ELT 200(AU.),the Hon'ble

High Court held as under-

"32 We further ftnd that under Rules, 2004 a burden is cosf

upon the manufacturer to ensure that Cenuat uedit is correctly

claimed bg them and proper records are maintained in that

regard.

33. The assessee, in response to the shotu cause notice had

stated that there is no prouision in Central Excise Lana to disclose

the details of the credit or to submit ttrc dutg paging doanments ,

uthich in our opinion is false and an attempt to deliberatelg

contrauene the prouisions of tlrc Act, 1944 and the rules made

thereunder with anintent to euade duty.

34 In our opinion, the facts of th.e present case clearly suggest

willful suppression of material facts by the assessee as well as

contrauention of the prouisions of the Act and rules framed
thereunder uith an intent to euade the demand of dutg as uould

be couered by Clauses N and V of Section 11A(1) of the Apt,

1944. Therefore, the inuocation of the extended period of

limitation in the facts of the present case is fullg justified'"

Deoa t nf lO
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lxil Also in the case of M/s Hissar Pipes kt Ltd.

Vishnu Goyal, Director Vs. Commissioner of Central Excise, Rohtak -

2OL7-TIOL-5258-CESTAT-CHD, similar view was taken. It was held thus;

oAssessee are manufacarer of M.Pipes/G I Pipes and anniled cenloof

credlt on angles, plates, MS angles, IvIS joists/shapes/sections and
channels treating them as their inputs - On basis of intelligence, it is
found that asscss ee ho,d taken Cenvat credit on angles, plates, MS

angles, MS joists/shapes/sections and channels treating them as their
inputs - At the time of vtsit of o;fJicers, director of the compang had
clearlg qdmltted that theg had wronglg to'ken the cred.it on these lterns
and therefore, reuersed the same - said statement dt. 31,07.2007 has not
been retracted at any stdge - Chartered Englneer's certificate has been

obtained two gears after the credit wois taken and rellance on so;me for
co-relatTon of goods dnd inuoices and. quantification as to manuJacture
oJ capital goods is lmposslble - When items claimed as copital goods

were alreadg lnstalled at time of statement, director made no reference

to said items in his statement and admitted the correct position - Case

law produced bg reuenue ls dlrectlg applicahle to this ccrse cs in case

of Bajaj Hlndustqn Limited, Trihnal held that structurdl steel items
used at tlme oJ commtssiontng ol new plant tor production ol cqpttal
goods are not eltglble for credlt as inputs and tlut ER-l returtts dtd not
declare their use ln manufacdtre of capital goods - Since credlt was

irregularlg taken and there is no production of capttal goods

under Notfn 67/95 and no declaratlon wrrs made bg (ursessee ln ER-l,
penaltg has been correctlg irnposed on ossessee.'"

(xii) In the era of self-assessment, fi1ing of returns online, no documents

whatsoever are submitted by the assessee to the department and therefore the

department would come to know about such wrong availment of Cenvat credit

only during audit or preventive/other checks. Therefore the Government in its
wisdom has cast upon the assessee the responsibility of correct availment and

utilization of credit under Rule 9 of the Cenvat credit Rules. 2OO4. I find that
the adjudicating authority rightly found that the Cenvat Credit availed by the

appellant on the above said goods as capital goods (components, parts and

accessories) inadmissible and confirmed the demand of Cenvat Credit

amounting to Rs. 26,43 ,260 I - avatled / utilized under rule 14 of the Cenvat

Credit Rules 2004 read with Section ilA of Central Excise Act,1944 , of.

interest at appropriate rate under Rule 14 of the Cenvat Credit Rules, 2004

read with Section 11AA of Central Excise Act 1944 and rightly imposed the

penalty of Rs. 26,43,260/- under Rule 15(2) of the Cenvat Credit Rules, 2004

read with Section 11AC of Central Excise Act, 1944.

I find that the appellant had suppressed and mis-declared the material

facts and wrongly availed the Cenvat Credit which was in-admissible as per the

provisions of Cenvat Credit Rules 2OO4 to them. The appellant under the guise

of Capital goods had availed the Cenvat Credit on the said goods which were

specifically stated as ineligible and out of purview of the definition of input and

apital goods, by mis-declaration. Such acts/ omissions and commission

committed by the appellant rightly rendered them liable for penal action under
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rule 15 of the Cenvat credit rules 2OO4 rcad with section 1lAC of the Central

Excise Act, 1944 for deliberately contravening the provisions of Cenvat credit
Rules 2004 and also the extended period was rightly applicable for demand of
duty in terms of Section 11A(4).

7. In view of the foregoing discussion and findings, I do not find any reason to

interfere with impugned order of the Ld. Adjudicating Authority and pass the

following order.

ORI'ER.

I reject the appeal filed by the appellant and upheld the order in original.

3l,t,t 8

(Suresh Nandanwar)

Commissioner

F.No.Y2l7l IBVR/2017 Date: 31.01.2018

Bv R.P.A.D

To,

M/s. Astron Paper & Board Mill,
Survey No. 52/ 1-2,5311-2,
Village-Sukhpur, Tal-Halvad,
Distt. Surendranagar, Gujarat

Copv to :

1. The Chief Commissioner of Central Tax, GST, Ahmedabad Zone.

2. The Principal Commissioner of Central GST, BndvnaSa"t'

3. The Additional/Joint Commissioner, Central GST, --. RhA\haEqY

o *." Assistant/Der"* 
""fiTilffi;;olentral 

csr, Division-1
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of capital goods had availed the cenvat credit on the said goods which were
specifically stated as ineligible and out of purview of the definition of input and
capital goods, by mis-declaration. Such acts/ omissions and commission
committed by the appellant rightJy rendered them liable for penal action under
rule 15 of the cenvat credit rules 2oo4 read with section l lAC of the central
Excise Act, 1944 for deliberately contravening the provisions of cenvat credit
Rules 2004 and also the extended period was righfly applicable for demand of
duty in terms of Section l1A(4).

7' In view of the foregoing discussion and findings, I do not find any reason to
interfere with impugned order of the Ld. Adjudicating Authority and pass the
following order,

ORDER.

I reject the appeal filed by the appellant and upheld the order in original.

(Suresh N
t3
war)

Commissioner
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laut produced bg retenue is directlg applicable to this cdse as in case

oJBajaJ Hltrdustan Limited, Tribunal held that stnrctural *eel ltems

used at ttme oJ commissTonlng of neut plant for production oJ capital

goods are not eltgible Jor credit as lnputs and that ER- 7 returas did not

declare thelr use ln manufachtre o;f capital goods - Sizce cred.lt was

trregularlg taken and there is no Production of capital goods

underMotfn 67/95 and no declaratioft uras made bg assessee ln ER-7,

penaltg has been correctlg imposed on cssessee;"

(xii) In the era of self-assessment, filing of returns online, no documents

whatsoever are submitted by the assessee to the department and therefore the

department would come to know about such wrong availment of cenvat credit

only during audit or preventive / other checks. Therefore the Government in its

wisdom has cast upon the assessee the responsibility of correct availment and

utilization of credit under Rule 9 0f the cenvat credit Rules. 2004. I find that

the adjudicating authority rightly found that the Cenvat Credit availed by the

appellant on the above said goods as capital goods (components, parts and

accessorie s) inadmissible and conlirmed the demand of Cenvat Credit

amounting to Rs. 26,43,26Q1- avuledluliliz*d under rule 14 of the cenvat

credit Rules 2004 read with section 11A of Central Excise Act,1944 , of

interest at appropriate rate under Rule 14 of the cenvat credit Rules, 2004

read with Section 1 1AA of central Excise Act 1944 and, rightly imposed the

penalty of Rs. 26,43,260/- under Rule 15(2) of the Cenvat Credit Rules, 2004

read with Section 1lAC of Central Excise Acl, 1944.

I find that the appellant had suppressed and mis-declared the material

facts and wrongly availed the cenvat credit which was in-admissible as per the

provisions of cenvat credit Rules 2oo4 to them. The appellant under the guise
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