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(A)

(r)

3{R 
"[f,dT 

seqr r€,lr.rie-+.3.g (rra.a.) E-qr+ to.to.l.tts * sRr qe dt 3ifhs S{rest s.

o9/a.iu-(rfl.4. Eai+ rq.rt.r"ib fi:r.rtrwr fr, ^fr $w 4.rairR ' :ncra , i'-frq ilFd (r4 tqr 6{

1f€T ctqrT), 3r6rr4rdrd +t ft;a :+frfr'qa rqqs fir uro le, ihftq 3rq6 al6; yfuflqq tqcu fiT

qRr 3e + :rrjra aq fir ?r€ ffit fi q_;fii A:+risr crftd fii t 3tsq't Eifi-a crffi * 5c

* F-{rd B-qr rrqr t.

lnpursuancetoBoard,sNotificationNo.26l,2ol7-C.Ex.(NT)dated17'1o.217read
rvith Boaid,s Orcler No. OS12017 ST clated 16.1\.2Ot7, Shri Suresh Nandaurvar,

Commissioner .Central Goods and Sen'ice Tax (Audit). Ahmedabad has been appointed as

Appellate Authoritr for the purposu ol passing orders in respect of appeals filed rrnrler

s.ction as of central Excise Act, 19.14 and Section 85 0f the Finatlce Act, 1994.

3Iq{ 3{f{Ifld/ sryd }t|€d/ Sqrzr{al 116r{6 3flg44 *;aq figlE Ql e<Fr gqr+r. rrgd-c i Jrrs;rrr*

/ ,,r$rnir earrr" i!{afud srt'ry xet' t qffia: ;
Arising oui ol alrove mentioned OIO 

-issued by Additional / Joint/ Deput] / A ssistant

Comnissioner, Central Excise / Sewice Ta-x, Rajkot / Jamnagar / Gandhidham :

3I+firdt & CfAAreI 6I Afq 1q. qdr / Name & Address of the APpellants & Respondent :-

M/s Saurastra Cement Limited, Near Railway Station, Ranavav - 36O 560 Dist:

Porbandar

trs 3Tre?r(yfid) s -qfud +tt.qBa ffifua dtl* ,i 5qq-f,d crm-firfi / qrfu-fr{sr t FqaT

vfid dr{{ or s+a tl/
ir,rl p"."o. aggrieveti b1 this Or6er in Appeal mav Iile zrn appeal to the approprierte authoritl
in the following u'ar .

drqr qta .ffiq ta.rr{ e16 trd +dr6{ }ff"dm ;rrtqTBfiuT t cfr 3tSil, *;fiq 3dr{ lrffi
;fu# ;;"j"6i''i'sju; i,i#G a;a vftra-+q, rgs+ fir Eru 86 + ,r,+rta

FaRBa a;rf fr or H6S t t/

Aorreal to customs. trxcise & Service Ta-x Appellate Tribunal under Section 35U ol CEA, 1944

/'tinder Section 86 01 the Finance Act, 1994 an appeal lies to:

6ras1q a"q15a € raFtra €efl .qrrd finr 114., a;*q ratfled ?IdF (rd $-dr6{ Jqdrq
;qrqrffi fi EeIc fr6, t€z -dT+ a 2. JT{ e Sq. oS E-dT. 6) 6t -arff ariN ti

The sDe(.ial bcnch oI Customs. Excrsc f$ Scrvi"c Tax Appeilatc Triburral c,f West Block No. 2.

n.k. iur.-. Nerv Dellri in all n.ratters rclating to classification and valrtation'

lq{t+F qmq l(a) t a-ai'(r rrq 3{qld) } rrsra e}q sst 3ifii tqpF+ tdrq taqrl aj6 (rd

tar+l Jqf$-q ;qrqrft]-6$T {fuEa) fi cia1_ff frtrq frfusT. affiq- Td. il6grdl erda- 3Iqrdt

3r6-44ltlrd :2."t( +) 6r srff arfdq tl

To I he wesl resional l,rench of Cusroms, Excise & Sen ice Tax Appellale Tribunal tcESTAT) at.
);,rFtlor. BhaImali Bharran, Asanla Ahmedabad-380016 in case ol apPeals olht-r than as
mentioned in para 11;tI above

q

a

:silgrd (3r{-6F) 6r filqtffi,fifiq aFg ari frr 61 3ik 3EI( lrffi::
OiO THE COMMISSIONIiR (APPEALS). CENT'RAL (;ST & EXCISE,

qffiq rfi, * r.r & gE?r / 2"'r Floor, GST llharan.

ts +,I* ftl rtg, / Race Course Ring Road,

1r 6t6 / Ra ikor - 160 00I

ON

llmail: cera mail.comls kot(a

I'IARKET

Tele ['ar No. 0281 - 217795212111112

(ii)



(iir)

(B)

(i)

(ii)

sfrffq arqrfr+-pt *'lrqer 3rfi-fr emd 6G t ftr adq J.cr{ ?16 (irq-d) fffi, 200r:
+ B-{q 6 fi 3{d?ta Cnrtftd fuq +g'qq-{ un-s +t qn cfui fr e+ B-4T orar qrBq r f+A t
6Tr t fiq r.e; cfr + grr, JET rcTrd al6 8r afa ,qrg fir qi?r Jn{ arqr rrqr aatar, w(' s
ars q rgt aq. 5 dE Gqq qT 50 tro w(' a6 i{etn 50 drur tq(r + 3Ttr6' t d rpqr:
1,000/- sqt, 5,000/- sq{ 3rrin 10,000/- q$ ar fr'tffta ilar ?16 SI cF €ilrd *tt ftq1'R-a
qp6 6r sgnra, etiEa srqrdrq ;qrqri*'{inT 6r srsr + silf6 {GFeT{ fi arq t Gnfr efr

tftlfr+* #{ t f6 rqrr art hsifud +6 Frrc earfl fr-qr arar Erfu. r sqfta grq-c 6r alrrard.
d-+ Sr rs tror i Alar ilf6t, 16T Fdea ltfr'frir ;qrqrfu'6-{ur St rnor Rra t'r errn":na.lr
(Ft 3il'&) t filq 3nif,a-q{ + srcr 500/- w(' 6r Bql'ka Tffi sqr +-rar ilrn rl

The appeal lo Ilre ADpellale TnbLrnal shall be filed in ouadruolicare in form EA-.3 / as I
prescribed under RulF 6 of Cerrtral Excise {Appeall Rulesj 2001'and shall be accomoanjed
agarnst one \\hrch al least should be accorhbanied br a fee of Rs. 1_OOO/- Rs.5O00/-.
t_<-s. 10.000/- \\here amounl o[ (]ur\ demand / int'erest / oerialtr /relund is uoto 5'Lac.. 5 Lac'ro
5u Lac and above 50 Lac respeciiveh in rhe form ofcross6d bank drafl in favour of Assl.
Registrar of branch o[ an1 ,nominated public secroi uanli 

-oi 
rtr? plaCi r*:lieie itri'U?niti oi'ini

loqlnatsd puhlrc.seclor balk ol rhe-. p)ace \\here the_benqh'of the Tnbunal is situated.
Applrcatron made lor grant ol sta\ shallbe accompanied br a fee oI Rs. 500/_.
3rqlEl:l -qr4rlfj..F-{ur fi s;rET 3{qId, r}aa JrT$-d{r{ I 994 #I qRr 86(1 I fi }?EkI €-dFflffi, 1994. +.fr{q gtr) * a^6d Erltft-a cq{ s.T. s ri qR qfrqi * # sr s.szfr ra rc+
flg q{ rttt * E-ss yfrd 61 4-S 6}, rr$r qfd HE{ di sara 6t (rmA t t'o ctr rqrF-d
dfr qrRr) ilh- tdfr fr rq S mfi (r4i cfr t mv, a5r frdm{ SI anr ,evr:a *r airr lt{ drnqr
4?n qlq. 5qq 5 drE- qr 5s$ s-fr, 5 drur 5cq qr 50 drtr sqq 6- 3rrrdr 50 drsr 5c(r t
3.IEm 6 dl 6}i?i: 1.000/- 5cS. 5.000/- €ct 3firdr 10,000/ 5qS +.r frtf.fta srTr at6 6r cfr
+iaaa +tt frtfR-a sl"6 6r srrrirEr, Hrifr-d 3lq-ffq fi ensr fi s6Tq6" TBrerr +
arq s F+fr :fr er6*++ err + d-6 rqrlr dft \Erftd ds FFFc ednr fuqT arrT'qrG! i 

'{irfra

SFFd fir errldrf,- d-+ 6r.ys s'rt{r * dar ?rF(, t6r +kift-d.re-+q;qTqTfu-fl"r fi rnur py6 6 ,

FPrrEr 3neer (Fe 3tT3-{) fi lt(' 3{rt{d-q{ * srq SOOI- sq(' 6r Frql.fta Tffi sqr firdr ilrn t/

The appeal under sub secrion.lllof Section 86 of rhe Finance Act, lgg4, ro the ADDellateTribufidl_ Shatl be fited in o uad.rupriiai. 
"in" Foi; "S i:S a'a'irr;;;ri6ea u'nirii. {u'ii:'qiiY"oi trreSenice ra-x Rules, lee4. ahd shall uF aciompdiiiio'bi ;cbb\";i ihi j.aii'aijjiirih',alai.,"r

(onc otrvhich shall be cerrified c^op3 ) and 
-lr,'ouia bi a.i,jm'dan r"it' i:r, iiii;"df *R'.: 

Tbb'0 i '
r'hcre rhe amounr or serwi,^e ra-x &'ifiiercir ,ieiniribe"a e'ilri;Tr::'i;ilei'"T n'J "s"i"[ii dIi.K,Rs.5000/- where rhe amornr, or sgn iqi-iai-& r-;ji;i;st 5;m;nlled a 'p".ndiir:r"""'iia 'i."' 

-o..than^ live Iakhs bur not exceeding Rr.. r,rr,,- Laltri.-nilid,b00if i\le;e"inil j,.bii n"r*oi"e*,..rax & rnferesr demanded .r, penalr\ ter.ieij is more rhan n rrv L;[r-,Ii".iiiri,Jii'ii' ihi'r;i- ,rcrossed-bank draft in favouf bT-r6" Asiidrinr'iiieidiiir oi {rri"ueir.r,"5i '.i"#;rilta'}
s"iio.--alii"oi''i'" iji"i't'iJrj.r" iir. b;n;ri";t rilEl'JLT'ii siruared. / Apprication .,ua3br[! Igrant of srar shall be acr um panied Ur a iii'bins.56O7 I ''

frca yfuftq-q', 1ee4 ffr qRr 86 6r Jc-rrRBi (2) qd (2A) t d'id ($ ffr 4fi $fi,fr, Sdrf{f'ffi, 1994, t ft+a q2y (r{ 9(2A) t rra Fmrika c.r* s r.-7 ri fir or s+efr <.e rs*.unr
T"rm, };frq.3i:{rq ?ry.3{rrdT^iiEdrd (xq-d). +-frq 3icrq ?rffi E_dr{r qrfta:nler Sr e.ft"-qi
Edrrd st 1r+S t u+ c'F sqrfia -6tfr 

Ertrr') ;lh rr+q6 q?Rr TrdEr+ jrrrrrr Jierdr ::qr+f,a.
t"fiq r.q'< ?resr d-dm{. 6i xqd-q;qrqrft-+-<ur 6r n+{d # -ra *r fre+ ii qrd 3rTeai #
cfa 3fr sH t €ilr4 61ft 5|ax I /
lhe.appeal under sub secrion_ {21 and {2Al of the secrion g6 rhe Finance Act 1994, shall be
hled, in For ST.7 as prescribed under Rrte q (21 a, sizei oi ih; 

-S;;i;; 
T;'irl;". 'is!+ 

,.,a
:11,] . 

p,. -u.qo. pp n red, b\. a cop,\ ot order o.[.Com m issioner Cenrra] Excise or Commissioner,
Lenlrar Lxcr se 

.{A 
ppea ls) {one ol \\'hi.h shall be a certified copyl and copy of rhe order passed

D! lhe uommrssioner aulhorizinB the Assistant Commissidrier or Debutv Commissidner ofCentral Excise/ Service Tax 1o fjte"rhe appeat beiore iii"'App"irii" rluriili.' """""'""''

fiar qa, &+q r.cr q16 qa fap6-1 siq-&q qrB+rur (kz) t cft Jqd fr ar,ri fr ffiq
3?qrd qr6 vEE"+4' 1944 ffr rlRr 35qs t 3{ilda, fr fr ffiq'vfufr'+q, 1994 #r ?rRr 83 t
3rd.ft "e-dr6{ +t cfr drl e G t, gu ar&r + cR Jmdq crE=6trT d- 3rqrd fiA wrr ,.qrd
era'/Q-o 6t Errr t i0 cFrrd (100'0). ild qr,r ('d iralar ffid t qr a-drar, rs +-{il satfrr
fa"rftd t. 6r er4irTa H{r snr oerd B 5e qrr + fud rqr fr dra ar# ysRd a-q rrfti s€
flts 5qq t rfu* a fr1

Aaf ryf g"a ua tar+r h 3{6ztd "ai4 Ev rrc IJFF- fr ft"q srft-d H(il uRr 11 fr + 3rilJrd a6F
(ii) ffie ;aT frr fr 4t ama nRt
(iii) &rtc +qr fiffi * frqq o * rilfa -q.nn
- s?rd Td fu gs tnn t crdrnd ffiq (s 2) :rfuF-cry 2014 t J{r{s{ fi qA ffi Jqrffq
crffi t sftr ft-{rrrrfia erra arfr (rd 3rql6r 4} dFI a-fr ilnu

TRI ,r","rp.a, to be filed belore. the C^ESTAT,_under Sectioie asf. of the Central Excise Act,
1944 \\'hich is also made applicable to Service Ta-x under Section g3 of the Finance Act. I994;
an appeal against. rhis order shall lie belore rhe Tribunal on pa-\menr ol 10oo of lhe dut\
demanriecl \\'here dut) or dutr and penaltl are in dispute, or penalti , \\ here penaltv alone is ih
clrspule. pro\'rde(l the amounl ol pre-deposit pa1'ablF uould-be subjecr ro d ceiling of Rs. l0
L rores,

Under Central Excise and Sen ice Ta-r, "Dutr Demanded,, shall include :(i) amounl determined under Section I I b,
(iil amounr oIerroneous Cenval Credit laken:
(iii) amount par able under Rule 6 of the Cenvat Credit Rules

,. -.providr.d furrher lhat rlre.provisions of this Seclion shall nol applr to the star
a.ppllcallon and aPpeals-pending belbre an\ appellale authoritr prior to the iornm"ncement cit
the Finance (No.2) Act,201a.

I
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{

(c) ,nGr sFFFt 6t Tfr{tArur 3nidi-a :

Revision aoottation to Government of India:
f{ $reer fr q-frflHoT qift-+r ffifua Frqd} fr. i'?rq r.qrq ?la xftlB-{ff 1qq4 6r tlrr
35EE +'carq"q{il+ * 3rf,rd :rcr €fud. slrd s[mr. qfrftGrot :jrdtd f,+;rS. EcB r;rrorrr. lrsri
fae'r?T. d?fr a'Bf,:frf,d ftq er*a, rrq firrt, ag fr.-dr-r r"ooor, *i fuqr arar srFcr I
A revision aonlication hes to the Under Secretan. to the Co,'ernmenl r-rf India. Revision
Aoolication Uhit- Mirristr\ of Finance. DeDartm(nt ol Revenue. 4th Floor. Jeer,an Deeo
Buildins. Parham,'nt Striet. Nerr Delhi.l1000L under Section 35EE of the CEA lg++ iir
respectSI the lollou ing case, governed bv hrst proviso to sub-section (1) of Section 358 ibid:

qfr qrf, t ffit aagra fi n-rrd A. s6r azF{Ir;T Gffi ryro +t ffi *rcsre S crsR rt6 t crfrrff4
S dlna qr G6S ir"q' +rrsri qr fur Gd'r'+ a+cr rF s {st s-drr rF qrrrra;I fi qhra, m fr'-fi

TE{,IF fr qr }rslRq fr rm *. S 4t{ld. ffi +rrtiA sl A;fr slsr{ ,IF C ord t a-6{Ira

t Hrtrd frl/
ln casc of anr loss of soods. rvhere the loss occurs in transit from a lacton' to a \larehouse or
to another fdcton orYrom one uarehouse ro another durinn the course bf processing of tlte
goods in a wareh6use or in storage rvhether in a facton or inh warthouse

e{rrd + Er6{ ffi {rs_( qr et 6} fua rr G qra * Efraivr fr c--q-f,d fr.i frrfr q{ sft ,rt
*"fiq J.qri ef6 + grc (f{tu) + Hrrd fr, s} inra + qrfl ffiI tr"f ,ir qf{ 6t ffiaff * t,

In case of rebate ol dut\ of e\crse on Roorls exported to an\- country or territorl outside India
6T on i"iisa6te 

-mateiiat 
useit rn the"manufatture L-rf the goods rihich are eiported to an1'

countn' or territon outside Indiir.

qfr r.qrd aE 6r a;rrara B"!-fa-dl errrd a, dr6{. tcrd qr e|crd +} nro F-qrd Ffi-qr a"r tr I
In case o[ g'oods exd,-,rt"d outside lndia exporl Io Nepal or Bhuton. \rithoLll pa\ menl of duI\ .

sBF{d rcqn t r.qr{d al6 fi slrrdra + fa( d 9{& ir4-d {s 3IEIG-{q ra 5s't trfra
daqra} *- .rdd qrq 6r r€ H Itr tt vret' a) rna'ad (Jqrd,r t'rom fr.a rfrh-+r 1a 21.

tqqS SI trRr 1og fi ronr F-qa fi zrt drfts 3rlrdr +qrqrfrfu c{ qT drd fr crfrd F4a rr('tl/
Credit of anr dun al]orred to be utilized lo\\'ards pa\ment o[ extise dutr on final producls
rrndii rhe oiovisions of this Act or the Rules made there under sttclt order is passed b\ the
eommissioher lApp.als) on or a[tcr. lhe date appoinled under Sec. ]09 of the Finance [No.2)
Act 1998

lct+-d J{riq-d SI a} cfaq.i qqr s6qr EA s d, s} fi +-ffq sdrd;I qI.*F (3{qrd) fffi,
2001, t F-+q s * 3rdJrd idafa"z t, fs vr*t fi SnsnT t g nrd fi ffid 6t ;irff qG(' 

t

3c{trd 3ri{d fi sEi qf, sriqr a srffa vrilr 6t ai cfrsi €nrf,d fir ilfr ilBqt srq fr idq
3asr( er6 :rfufr'qa- 1'd44 6T qRr 35-EE t a-fa F1rtfua rf6 SI 3fll{rfr * sn-q + d.-{'r{
TR,6 # cfa ddTd 6r arfr qrfBvr I '
The above aoolication shall be made in duplicate in Form No. EA 8 as specified under Rulc, I
of Central Eicise lArroealsl Rules, 2001 \\'ithin 3 months from the date on which the order
iouehi to UF 

-aoDedldd 
aeainsr is conrmunicated and shall bc accompanied b\ l$ql'opiqs each

;f lE; oio;ri8'oid,ri [ii-Apoeal. It should a]so l,le accompanied h\ a copr' o[ TR-6 Cha]lan
ei,Aencini paimeni,rf presiiibed fee as prescribed under Section 33 EE oICEA. Iq44. under
Maior Head of Account.

qafra{or 3nn{d fr snr ffifua G'triftd elFF SI rrrq?ft fi arfr urfrv t

*o e-or, {6F (rs arg sqt qr rst fiq fr a wra 200r- 6t arrdrfr i6-+t sra 3i1T qft fl6rd
1-6" .* dlE $*S d ;4tEr d d Fqt l00o -/ 6r slrrdrd fuqr 3-fo I

The rerision aonlication shall b" actomnanietl 'bt a f"" of Rs. 2U0/- \\here the amount

"iibtiia 
r[ nirid;a-on;'Lra oi lcss and Rs. 1000/: rrhere the amount inlohed is rnore than

Rupees One Lat.

qia rs .indst e 6g rd :+lsil 6t gardsr t d\ c-.n+ {d 3nhl S fru era 6T er?Tam. 3q{iqd

# d'tu*-.r* qfuti # a.q * rti n''s ff F-sr +e 6rd $ e.ra ai fru q?rfurfa gfr#m

a-41fu6{uT +} r'+ :r{Ia qr aiffq g1q'rf +} (rm Jli{fr fr,qr arar t t / t., case, if the order

covers r.arious numbers oI order. rn Origtnal. lce for each O.l.O. shorrld be paid in thc
li,ii"r""iii*"uir-..iliii,l tiittiitanaine iiie Gil ihar rhe one appea! ro r he Appellant Tribunal or
i#';ft;r;il;;il6h ii, thi'Ci.iiil C,oii. as the case mar be, is lilled to,rvoitl scriploria uork if
excising Rd. 1 lakh fee of Rs. 100/ It-rr each.

qprT,Eanft.d ;qrqrir{ er6 verfi-+q, 1975, + :rq -sfi-r $ sTsR ryd vr*r (.E Frrra xralr 6I
cfa q{ Frt]ifud 6.50 dq} 6I;{rqt q alF6 ftfu-d-dJn 6)-d[ qrfrql / '

C)ne coor of aooLicalton or O.l.O. ad the case mar be, and the ordt r o[ the 4ditrdicating
irin*iti shaiiEai-'a iouir fe" sldmp o[ Rs. b.50 aS prescribed under Schedule I ii.r terms oT

the Coriit Fee Att.l975. as amended.

Sqr sr6. d;frq liqr qr6 r'a tdr6{ :rffiq;qlqrfu-filT (+,14 Eft}) Fqar-+dt. 19s2 * dFra

aq 3r+ €dprd sr4'dI # sffia 6{a a1A fut fr;itr sfr eqa 3rT+-Fhd frrqT srdr tt /
Attention is also invited to the rules co','ering these and utheJ related lnatters contained in the
Customs. Excise and Service Anpellate Tribu"nal (Procedure) Rules. 1982.

(i)

I

(ir)

(iii)

(iv)

(')

(vi)

(D)

(E)

(F)

I
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ORDER-IN.APPEAL

The present appeai has been fiied by Saurashtra Cement Limited, Nr. Railway

Station, Ranavav, P.O. Ranavav, Dist. Porbandar, Gujarat

360560,(hereinafter referred to as "Appellant") holding Central Excise

Registration No. AAHFS5211JXM001,against OIO No.15/CX-

IAhmd/JC/KPl2017 dated 02.03.20l7(herein after referred to as 'impugned

order') passed by Joint Commissioner, Central Excise, Ahmedabad-l

Commissionerate (hereinafter referred to as "Adjudicating Authority").

2. Briefly, the facts of the case are that during the test check of the records

of the appellant for the period 2oo7-o8 to 2Oll-12 by cERA Party-V,it was

observed that appellant has purchased capital Goods and availed cenvat

Credit of Rs. 11,40, 158/-.The said Capital Goods were destroyed in the month

of September 2009 and the unit has received insurance claim for the loss.

Consequent upon destruction of Capital Goods, it was observed that the

Appellant has not paid an amount equal to the cenvat credit taken on the said

Capital Goods after reducing by 2.5o/o for each quarter of a year or part thereof

from the date of taking cenvat credit, as per the provisions of Rule 3(5A) of

Cenvat Credit Rules 2004 (hereinafter referred to as 
.CCR")'

3. Accordingly, a Show Cause Notice No.V/15-30/DemlHQl2Ol4-15 dated

01.09.2014(hereinafter referred to as "SCN") was issued to the Appellant

demanding an amount of Rs. 9,09,536/- under Rue 14 of CCR r/w Sub-Sec'4

of 11A(1) Central Excise Act 1944 (hereinafter referred to as "CEA") and Ruie

15(2) ofCCR r/w Sec. 11AC CEA and Rule 14 ofCCR r/w Sec' 11-AA CEA'

4. The scN was adjudicated by the Adjudicating Authority vide above

referred impugned olo after giving a Personal Hearing to the Appellant. The

Adjudicating Authority has confirmed the above demand and order to recover

the said amount as wrongly taken and utilized under Rule 14 of CCR r/w

11A(4) of CEA and confirmed interest under Rule 14 of CCR r/w Sec. 11AA of

cEA and also imposed penalty of equal amount under rule 15(2) of CCR r/w

Sec. 11AC of CEA. While confirming the above demand, the main contention of

the Defense Reply of the Appeliant that provisions of Rule 3(5A) of CCR invoked

in scN were not in force at the material time i.e. during september 2009 has

been countered by Adjudicating Authority by citing that the relevant provision

of Rule 3(5A) of ccR containing the requirement of paying an amount equal to

cenvat credit taken on said capital Goods reducedby 2.5o/o for each quarter of

the year or part thereof from the date of taking such credit was inserted in Rule

3(5) of CCR by way of amendment notification no.39 I2OO7-CE (NT) dated

13.71.2007 i.e. before the month in which the relevant Capital Goods in

question were destroyed. Further, it is also observed by Adjudicating Authority

that no evidence has been adduced by Appellant to prove that the said goods

(remains of destroyed Capital Goods) have not been removed/cleared by them.

It is also observed in the impugned order that Adjudicating Authority has held

that the Appellant has also not produced their books of accounts showing

relevant entries conveying the status of the destroyed goods or the accounting

treatment given to such goods i.e. whether written off or otherwise'

5. Being aggrieved with the impugned order, Appellant has preferred the

present appeal, on the following grounds: - -?--
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a) The impugned order suffers from the vice of non-appreciation of facts and

the ratio laid down by judicial fora on the subject'

b) The impugned order failed to appreciate that the provisions quoted in SCN

i.e. Rule 3(5A) of ccR came into iorce only with effect from 77:f, March 2ol2

and that the proviso inserted in Rule 3 vide Notification No. 39/2007-CE(NT)

dated 13.11.2007 was not discussed or mentioned in SCNand hence' has

traversed beyond the scope of SCN' Appeiiant has relied upon the decision held

by apex court in the case of Commissioner of Customs Mumbai Vs' Toyo

Engineering India Ltd. reported in 2006(201) E'L'T' 513 (SC)'

c) The impugned order has held that appellant has not adduced any evidence

that the goods in question have not been cleared by them without realizing that

thereisnosuchallegationintheSCNandtherefore,itcannotbeexpectedthat
of the appellant to give defense reply on matters not referred or alleged in the

F No V2i 106lBVRi2017

SCN.

d)AnotarizedAffidavitregardingCurrentstatusofgoodsthatthesameare
presently stored in the premises of the Appellant has been adduced with the

Grounds of Appeal. Further, the duty liability on the remnants / salvage is

cieared only at the time of its removable which in this case has not occurred'

And therefore, no demand is legally sustainable till the relevant goods are

removed

e)AcopyofthelnsuranceclaimSettlementletterdated14logl20|oevidencing
that the Insurance claim settlement is only for the price of the goods rendered

unusablebutexcludingCenvatportionandalsothatvalueofSalvageRs.
50,408/- has been deducted from the settlement amount'

f)Itisadmittedpositionthattruefactsofthecaseisfullyrecordedinthe
Books of Account and that at the material point of time there was not provision

to payment of amount equal to cenvat credit taken in capital Goods reduced

by2.5%operquarterandtherefore,Appellanthasactedinbonafideandthere
was no intention at all to suppress/ misrepresent facts with intent to evade

dutyandaccordingly,theextendedperiodoflimitationintermsofprovisionof
se..ttRCEAr/wRule14ofCCRcannotbeinvoked'onthisgroundalonethe
impugnedorderisliabletobesetaside.TheAdjudicatingAuthorityhasalso
erred in imposing penalty under Rule 15(2) of CCR r/w Sec' 11 AC of CEA

when the ingredients for imposition of such a penalty are absent'

6. In view of the above submission, the Appellant requested to allow appeal

andSetasidetheimpugnedorderasitisnottenableonmeritsaswellas
limitation.

7. On the request to be heard in person, opportunity was grated on

26l12l2OlT,whereinShriSaurabhDixit,Advocate'appearedonbehalfofthe
Appellantandsubmittedadditionalwrittensubmissionalongwithcopyof
followirrg case laws in their favour:

a) CCE Bangalore Vs. TATA Advance Materials Ltd 201 I (271A'L'T'62 (Kar'\

b) Crystal Cabie Industries Ltd' Vs CCE 2016 (343) E L'T' 1108 (Tri-Kolkata)

The Appellant has further submitted that with regards the issue of current

status of destroyed goods, they had repeatedly requested revenue authorities to

I
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physically verify such goods so tying within their premises but till date

authorities have not responded. Further, the burden lies on Revenue

Department to prove that the goods are actually taken out of the premises but

instead the impugned order is resorting to lame excuses stating that it is

unbeiievable in personal capacity that the damaged goods are still lying in the

premises. Further, the burden also lies on Department to prove that insurance

payment is inclusive of Cenvat portion which Department has failed to do so

inspite the appellant having volunteered for it. The Appellant has further

claimed that as a matter of fact the insurance claim did not include the Cenvat

component but even assuming that if it was so, then the decision given in CCE

Bangalore Vs. TATA Advance Materials Ltd. 20ll (271\ E'L'T'62 (Kar') by

Hon'bie High court of Karnataka has clearly says that whether the Insurance

Company has reimbursed the Central Excise duty component to the assessee

or not is a commercial issue between the Insurance company and the assessee

and the revenue authorities cannot take any cognizance of the same since the

Rules made under fiscal statute are not affected by such commercial

developments. They have reiterated that since the remnants of destroyed goods

arestilliyinginthefactorypremisesandintheabsenceofanyspecific
provision in the Cenvat Credit Rule, at least till the goods are removed from

iactory premises, the demand as con{irmed in the impugned order must be

quashed and set aside and the present appeal allowed'

8'Ihavecarefullygonethroughthefactsofthecaseandthesubmission
put forth by the Appeliant in their Grounds of Appeal as well as additional

written submission during personal hearing. The issue under consideration is

that

i) whether the provision (Ru1e 3(5A) of ccR invoked in SCN) requiring the

Appellant to pay amount equal to cenvat credit taken on capital Goods which

were subsequently destroyed in fire during September 2009 reduced by 2.5%

per quarter from the date of taking cenvat credit on such goods existed at the

relevant point of time?

ii) whether it is clearly established in the impugned order that remnant/ salvage

of destroyed goods are removed from the factory premises and therefore,

appellant is liable to pay an amount equal to Cenvat credit taken on capital

Goods reduced by 2.5%o per quarter from the date of taking cenvat credit on

such goods; and

iii) whether it is clearly established that the loss assessed by Insurance

Company includes Cenvat Portion?

iv) whether the demand confirmed by the impugned order is time barred by

limitation under Rule 14 of CCR 2OO4 rlw Sec. 11A of CEA 1944by virtue of

alleged suppression on the part of Appellant?

g. As regards the first issue, I find that the amendment brought in CCR

vide Notification No. 3gl2oo7-cDlNT) dated l3l1ll2oo7, which has been

relied upon by Adjudicating Authority that .if the capital Goods, on which

Cenvat credit has been taken, are removed after being used, the manufacturer

shail pay an amount equal to Cenvat credit taken on said Capital Goods

reduced by 2.5o/o for each quarter of a year or part thereof from the date of

taking the cenvat credit" was actually inserted after second Proviso to Rule

3(5) of ccR vide said Notilication and not in Rule 3(5A) of CCR, as. stated in

. ---z-l-'
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impugned order. Rule 3(5A) which has been cited in SCN was actually inserted

in CCR vide amendment Notilication No. 27 12005-Central Excise (NT) dated

16lOS l 2OOS and the text of the said Notification is as under:

2. In the CENVAT Credit Rules, 2004, (hereinafier refened to as the said rules),

in ruIe 3,-

(A) after sub-rule (5), the following sub-rule shall be inserted, namelg:-
.(5A) If the capital goods are cleared as waste and scrap, the manufacturer shall
paA an amount equal to the dutg leuiable on transaction ualue.".

10. From the above it can be seen that the correct text of Rule 3(5A) of CCR

was as above at the relevant time i.e. in September 2009, when the Capital

Goods in question was destroyed. In the said Rule 3(5A) there is no reference of

any requirement on the part of manufacturer to pay an amount equal to
Cenvat credit taken on said Capital Goods reduced by 2.5% for each quarter of

a year or part thereof from the date of taking the Cenvat credit. Whereas, the

text of Rule 3(5A) as is reproduced in the SCN was actually brought in CCR

vide amendment Notification No. 18/2012-CE(NT) dated 17 l03 l2O\2 i.e. more

than two years after the Capital Goods were destroyed in the instant case.

Though Notification No. 06/201O-CE(NT) dated 27 l02l2OlO substituted
second proviso to Rule 3(5) by making provision for payment of an amount

equal to Cenvat credit taken on the Capital Goods reduced by the percentage

points calculated by straight line method @ 2.5% for each quarter, but that
amendment too was brought in after the Capital Goods were destroyed i.e.

September 2009.

11. Therefore, I find that the text of Rule 3(5A) of CCR reproduced in SCN

cannot have retrospective effect and similariy, the assertion in the impugned
order at Para 13.1 that provision requiring the Appellant to pay an amount

equal to Cenvat credit taken on Capitai Goods reduced by 2.5 ok for each

quarter, existed in Rule 3(5A) of CCR during relevant time, is also misplaced.

Demand in the present case is sustainable only if the conditions prescribed in
Rule 3(5A) of CCR (as it existed during September 2009) i.e. "If the capital
goods are cleared as waste and scrap, the manufacturer shall pay an amount
equal to the duty leviable on transaction value" are met.

12. As regards issue no. (ii) I observe that the SCN neither alleges that the

goods in question have been removed not it conveys in any manner about the

status of such goods, as on date of issue of SCN. However, I observe that at

Para 74.1 of the impugned order, it is stated that assessee has claimed that the

said goods have yet not been cleared by them but did not adduce any proof in

this connection. I find that in the absence of an allegation in SCN that goods

have been removed the appellant cannot be expected to adduce any such

evidence in his defense reply before the Adjudicating Authority. I also find that
in the same para, it is concluded by Adjudicating Authority that existence of

destroyed goods in the premises of the appellant is an unbelievable concept. At

the same time at Para 17 of the impugned order, it is asserted that the

Adjudicating Authority is not able to conclude that what is the fate of goods in

question, i.e. whether the goods destroyed in ltre are

removed/ renovated/ scrapped. The apparent contradiction above when read in

the context of the submission of Appellant that Department has not initiated

any verification to ascertain the existence of destroyed goods, provides certain

-t.- -',;,-;5-*-
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degree of credence to the contention of Appellant that the lmpugned order is

based on conjecture and surmise to this extent. In the given scenario, I am not

inclined to agree with the contention of impugned order that it is unbelievable

that the damaged goods are sti11 lying in the pre mises and ttrerefore, the

confirmed demand for recovery of Rs. 9,09,536/- under Rue 14 of CCR r/w
Sub-Sec.4 of 11A(1) CEA on deemed removal is not sustainable under law.

i 3. As regards the issue of whether insurance payment includes Cenvat

portion, I find that the assessable value of each of the three destroyed Capital

Goods in question as mentioned in the Annexure-A to SCN (total Rs.

72,32,9131-l and the amount of loss (total Rs. 72,32,913/-) assessed for the

said three destroyed Capital Goods by New India Assurance Company Ltd.

(who is the Insurer in the present case) is same whereas, the total Cenvat

Credit taken on such goods was Rs. 1 1,40, 158.70 is not mentioned even at
depreciated rate in the letter of said Insurer cited as Exhibit-B in the Grounds

of Appeal. Moreover, the SCN does not specifically impute whether the

insurance claim received for the loss is inclusive of Cenvat Portion and

therefore, Appellant is made liable for Demand. In view of the above, the

inference drawn in impugned order that insurance amount clarmed is inclusive

of Cenvat, is not sustainable in law.

14. I also find that the impugned order also draws a surmise that Capital

Goods destroyed in llre become worthless and useless and its subsequent

existence in the factory premises or anywhere else makes no difference. This

conclusion is in contradiction of the concerned Rule 3(5A) of CCR prevalent

during September 2009 as even the Appellant has accepted in their defense

reply dated 25e Septcmber 2015 filed before Adjudicating Authority that the

salvage item/s from the destruction which has not yet been cleared, as and

when cleared as \ raste or scrap, they would pay the applicable duty on the

transaction value as per the applicable rule in force in 2009.

15 On the basis of above discussion and findings, I find that the demand of
Rs. 9,09,536/- conhrmed in the impugned order needs to be set aside.

Accordingly, the present appeal is allowed on merits of the facts of the case.

16. The appeal filed by the Appellant is disposed of in above terms.
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