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In pursuance to Hoard's Netfication No. 36201 7-C.Ex(NT) dated 17.10.217 read
with Board's Order No. 05/2017-8T dated 16.11.2017, Shri Suresh Nandanwar,
Commissioner Central Goods and Service Tax [Audit). Ahmedabad has been appointed us
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act. 1944 and Section B85 of the Finance Act, 1994
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Jribunal Shall be filed in quadruplcate in Form 5.T.5 as prescribed under Rule 9(1] ol the
e Tax Rules, 1994, and Shall be accompanied by a copy of the order appeale BE&II‘JEI

lone of which shall be certified copy) and should be accompanjed by a fees of Rs. 1000,
where the ampunt of senace 1ax & mteres: demanded & pena  levied of Bs. 5 Lakhs or less.
R 5000/- where the amount of serviee lax & interest demanded & penalty levied is  more
than five lakhs but not exceedirig Rs. Fifiy Lakhs, s 10,000, where the amount of service
tix & interest demanded & penalty levied 18 more than Gty Lakhs gu&:feesi m the l'ulepf
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The appeal under sub section (2} and (2A) of the section 86 the Finance Act 1004, shall be
filed in For ST.7 as prescribed under Rule 9 (2] & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals] lone of which shall be a certified copy) and copy of the order passed
bv the Commissioner authorzing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax 1o file the appeal before the Appeltate Tribnal,
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demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone i in
'[;_E|IE~]'.I-LLI1.'. provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
rores,
Under Central Excise and Service Tax, "Duty Demanded® shall include
7] amaunt determined under Secrion 11 [:
it} amount of erraneous Cenvat Credit taken. _
i} amount pavable under Rule 6 of the Cenvat Credit Rules
provided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the commencement of
t]flI:PPinan:t [Min, 2 EE-':_ 'Efﬁ«'r



1€}

)

|11)

[iii)

(w)

v

(v}

{3

()

IF)

Ruvision spplitgt : of Ind

tion to L ;
ey _ mﬁqﬂﬁ%mﬂ##ﬂﬂﬂm sfufas, 1994 & G
ISEE & wod WAk & Aeda i §Td, 0 FE, gEim s, fam wae, naE

Farwmer, witel w3 ofgs & s, @we A, o BEd1 D00, # fEn Errﬂr'ilﬂivl I

A revision application_ lies to the Under Secretary, 1o L!:Lf Government of India, Revision
.-'lppplél;'m Imit, Ministry ol Finance, Drﬁnmnfhr of Hevenue, 41h Floor, Jr:t"r'al‘! Deiep
Husiding, Parhament Street, New Delhs-11 |, under Section 35EE ?F the CEA 14944 1n
réspect of the following case, poverned by iirst proviso o sub-section (1] of Section-350 bl

Iz A & fEd tﬂmﬁﬁ.mﬂﬂmmmﬁaﬂﬁmm#mwﬁqﬂm
& 2t el St savmet o PR PR U s o O Y R O oroTAe & 2, O R
mm:mmﬂﬁmﬂsmim,ﬁﬁmmﬁ#mqﬁﬂmtiﬁm
& =

In case of any loss of &, where the loss occurs in transit from a lactory 10 & warehouse or
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The above application shall be made in duplicate_in Form No, EA-B as specified under Rule, 9
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of the OIO and Order-In-Appeal, 1t should alq? be accompanied Ela copy ol TH-6 Challan
evidencing pavmernit of prescribed fer as prescribed under Section 35 EE of CEA. 1944, under
Major Head of Account.

gaimmr wEa ¥ T Beatafdga fm a= & s & sef 9y |
SF G TFA UF W €0 @ 3R &4 f A e 200/ W AaOe B S oft e
o TS AT RNA A R & A w1000 - & Haae R v

The revision application shall be ace nied by a fee of Rs, 200/ where the amount
i -.-n11..-.|_-:|{}n li-LP A One Lae or less u.nE EIE. mfm; where the amount invalved 1s 1nore than
upers One Lac.

aft 59 #RY A &F AF AN & wudn E Al uehw AW AW F AU uEs w s,
o1 § T @ aNEdl =6 A & oo av o f TR of 1 @ a9 & Rw
oo & oF ade @ F TH wdEd W @ B/ In case. of the order

covers various numbers of order- in Original, fee for each .10, should be ?1% in the

foresaid manner, not withstanding the facl that the one il.;:rf_tqﬂ 1o the Appellant Tribunal or
?'f“.'_nrlrl.' a [l]]i.'&'él;!]l_: o the Central Govi. As the case may be, is filled to avoid seniptoria work if
excising ﬁ‘s I lakh fer of Rs. 100/ for each.

TTHATOA AT wee WTEEE, 1975, & Nl & EHR AT UH Faee aen &
ﬂﬁmﬁﬁlﬁﬁﬁ-ﬁﬂfﬁﬂmm:rﬁﬁhmmﬂﬁmf:ﬁ

One copy of u;i.];‘h:'m.-un ar 010 a8 the case may be, and the order of the adiudicatin
amhuriﬁ.} 1l bear @ court fee stamp of Rs. 6.50 as prescnibed under Sehedule-1 in tenns o
the Court Fee Act, 1975, as amended

#17 uew, &A1 3eE ues U faed sl et (e faiE) e, 1982 & afia
U ¥ HabUR e @ SR & an R & o of eas sewfaE fer @

Attention is also invited to the rules covermng these and other related matters contamed in the
CUsinms. s and Sepvice Appellaie Tribangi {Procedure) Rules, 1982



F.No V2106/BVRZUT

ORDER-IN-

The present appeal has been filed by Saurashtra Cement Limited, Nr. Railway
Station, Ranavav, P.0. Ranavav, Dist. Porbandar, Gujarat -
360560, (hereinafter referred to as “Appellant”) holding Central Excise
Registration  No.  AAHFS5211JXM001,against  OIO No.15/CX-
IAhmd /JC/KP/2017 dated 02.03.2017(herein after referred to as “impugned
order”) passed by Joint Commissioner, Central Excise, Ahmedabad-]
Commissionerate (hereinafter referred to as “Adjudicating Authority”).

2. Briefly, the facts of the case are that during the test check of the records
of the appellant for the period 2007-08 to 2011-12 by CERA Party-V,it was
observed that appellant has purchased Capital Goods and availed Cenvat
Credit of Rs. 11,40,158/-.The said Capital Goods were destroyed in the month
of September 2009 and the unit has received insurance claim for the loss.
Consequent upon destruction of Capital Goods, it was observed that the
Appellant has not paid an amount equal to the Cenvat credit taken on the said
Capital Goods after reducing by 2.5% for each quarter of a year or part thereof
from the date of taking Cenvat Credit, as per the provisions of Rule 3(5A] of
Cenvat Credit Rules 2004 (hereinafter referred to as “CCR").

3.  Accordingly, a Show Cause Notice No.V/ 15-30/Dem/HQ/2014-15 dated
01.09.2014(hereinafter referred to as “SCN") was issued to the Appellant
demanding an amount of Rs. 9,09,536/- under Rue 14 of CCR r/w Sub-Sec.4
of 11A(1) Central Excise Act 1944 (hereinafter referred to as “CEA") and Rule
15(2) of CCR r/w Sec. 11AC CEA and Rule 14 of CCR r/w Sec. 11-AA CEA.

4, The SCN was adjudicated by the Adjudicating Authority vide above
referred impugned OlO after giving a Personal Hearing to the Appellant. The
Adjudicating Authority has confirmed the above demand and order to recover
the said amount as wrongly taken and utilized under Rule 14 of CCR r/w
11A(4) of CEA and confirmed interest under Rule 14 of CCR r/w Sec. 11AA of
CEA and also imposed penalty of equal amount under rule 15(2) of CCR r/w
Sec. 11AC of CEA. While confirming the above demand, the main contention of
the Defense Reply of the Appellant that provisions of Rule 3{5A) of CCR invoked
in 8CN were not in force at the material time i.e. during September 2009 has
been countered by Adjudicating Authority by citing that the relevant provision
of Rule 3(5A) of CCR containing the requirement of paying an amount equal to
Cenvat credit taken on said Capital Goods reduced by 2.5% for each quarter of
the year or part thereof from the date of taking such credit was inserted in Rule
3(5) of CCR by way of amendment notification no. 39/2007-CE (NT) dated
13.11.2007 ie. before the month in which the relevant Capital Goods in
question were destroyed. Further, it is also observed by Adjudicating Authority
that no evidence has been adduced by Appellant to prove that the said goods
remains of destroyed Capital Goods) have not been removed/cleared by them.
It is also observed in the impugned order that Adjudicating Authority has held
that the Appellant has also not produced their books of accounts showing
relevant entries conveving the status of the destroyed goods or the accounting
treatment given to such goods i.e. whether written off or otherwise.

5.  Being aggrieved with the impugned order, Appellant has preferred the
prescnt appeal, on the following grounds: =
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a) The impugned order suffers from the vice of non-appreciation of facts and
the ratio laid down by judicial fora on the subject.

b] The impugned order failed to appreciate that the provisions quoted in SCN
i.e. Rule 3(5A) of CCR came into force only with effect from 17% March 2012
and that the proviso inserted in Rule 3 vide Notification No. 39/2007-CE(NT)
dated 13.11.2007 was not discussed or mentioned in SCNand hence, has
traversed bevond the scope of SCN. Appellant has relied upon the decision held
by apex court in the case of Commissioner of Customs Mumbai Vs. Toyo
Engineering India Lid. reported in 2006(201) E.L.T. 513 (3C).

¢) The impugned order has held that appellant has not adduced any evidence
that the goods in question have not been cleared by them without realizing that
there is no such allegation in the SCN and therefore, it cannot be expected that
of the appellant to give defense reply on matters not referred or alleged in the
SCN.

d) A notarized Affidavit regarding current status of goods that the same are
presently stored in the premises of the Appellant has been adduced with the
Grounds of Appeal. Further, the duty liability on the remnants/salvage is
cleared only at the time of its removable which in this case has not occurred.
And therefore, no demand is legally sustainable till the relevant goods are
removed.

&) A copy of the Insurance claim settlement letter dated 14/09/2010 evidencing
that the Insurance claim settlement is only for the price of the goods rendered
unusable but excluding Cenvat portion and also that value of Salvage Rs.
50,408 /- has been deducted from the settlement amount.

fj it is admitted position that true facts of the case is fully recorded in the
Books of Account and that at the material point of time there was not provision
to payment of amount equal to Cenvat credit taken in Capital Goods reduced
by 2.5% per quarter and therefore, Appellant has acted in bonafide and there
was no intention at all to suppress/misrepresent facts with intent to evade
duty and accordingly, the extended period of limitation in terms of provision of
Gec.11A CEA r/w Rule 14 of CCR cannot be invoked. On this ground alone the
impugned order is liable to be set aside The Adjudicating Authority has also
erred in imposing penalty under Rule 15(2) of CCR r/w Sec. 11 AC of CEA
when the ingredients for imposition of such a penalty are absent.

6. In view of the above submission, the Appellant requested to allow appeal
and set aside the impugned order as it is not tenable on merits as well as
limitation.

7. On the request to be heard in person, ppportunity was grated on
26/12/2017, wherein Shn Saurabh Dixit, Advocate, appeared on behalf of the
Appellant and submitted additional written submission along with copy of
following case laws in their favour:

a) CCE Bangalore Vs. TATA Advance Materials Ltd. 2011 (271) E.L.T.62 (Kar.
b) Crystal Cable Industries Ltd, Vs CCE 2016 (343) E.L.T. 1108 (T ri-Kolkata)

The Appellant has further submitted that with regards the issue of current
status of destroyed goods, they had repeatedly requested revenue authorities to
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physically verify such goods so lying within their premises but ull date
authorities have not responded. Further, the burden lies on Revenue
Department to prove that the goods are actually taken out of the premises but
instead the impugned order is resorting to lame excuses stating that it is
unbelievable in personal capacity that the damaged goods are still lying in the
premises. Further, the burden also lies on Department to prove that insurance
payment is inclusive of Cenvat portion which Department has failed to do so
inspite the appellant having volunteered for it. The Appellant has further
claimed that as a matter of fact the insurance claim did not include the Cenvat
component but even assuming that if it was so, then the decision given in CCE
Bangalore Vs. TATA Advance Materials Ltd. 2011 (271) E.L.T.62 (Kar,) by
Hon'ble High Court of Karnataka has clearly says that whether the Insurance
Company has reimbursed the Central Excise duty component to the assessec
or not is a commercial issue between the Insurance Company and the assessee
and the revenue authorities cannot take any cognizance of the same since the
Rules made under fiscal statute are not affected by such commercial
developments. They have reiterated that since the remnants of destroved goods
are still lying in the factory premises and in the absence of any specific
provision in the Cenvat Credit Rule, at least till the goods are removed from
factory premises, the demand as confirmed in the impugned order must be
quashed and set aside and the present appeal allowed.

B. | have carefully gone through the facts of the case and the submission
put forth by the Appellant in their Grounds of Appeal as well as additional
written submission during personal hearing. The issue under consideration is
that

i) whether the provision {Rule 3({54) of CCR invoked in SCN) requiring the
Appellant to pay amount equal to Cenvat Credit taken on Capital Goods which
were subsequently destroyed in fire during September 2009 reduced by 2.5%
per quarter from the date of taking Cenvat credit on such goods existed at the
relevant point of time?

i) whether it is clearly established in the impugned order that remnant/salvage
of destroyed goods are removed from the factory premises and therefore,
appellant is liable to pay an amount equal to Cenvat Credit taken on Capital
Goods reduced by 2.5% per quarter from the date of taking Cenvat credit on
such goods; and

iiijj whether it is clearly established that the loss assessed by Insurance
Company includes Cenvat portion?

iv) whether the demand confirmed by the impugned order is time barred by
limitation under Rule 14 of CCR 2004 r/w Sec. 11A of CEA 1944 by virtue of
alleged suppression on the part of Appellant?

G As regards the first issue, | find that the amendment brought in CCR
vide Notification No. 39/2007-CE{NT) dated 13/11/2007, which has been
relied upon by Adjudicating Authority that “if the Capital Goods, on which
Cenvat credit has been taken, are removed after being used, the manufacturer
shall pay an amount equal to Cenvat credit taken on said Capital Goods
reduced by 2.5% for each quarter of a year or part thereof from the date of
taking the Cenvat credit” was actually inserted after Second Proviso to Rule
3(5) of CCR vide said Netification and not in Rule 3{5A) of CCR, as stated in

/
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impugned order. Rule 3(5A) which has been cited in SCN was actually inserted
in CCR vide amendment Notification No, 27/2005-Central Excise (NT) dated
16,/05/ 2005 and the text of the said Notification is as under:

2. In the CENVAT Credit Rules, 2004, {hereinafter referred to as the said rules),
m rule 3,-

(A} after sub-rule (5), the following sub-rule shall be inserted, namely.-

“(5A) If the capital goods are cleared as waste and scrap, the manufacturer shall
pay an amount equal to the duty leriable on transaction value.”.

10.  From the above it can be seen that the correct text of Rule 3(3A) of CCR
was as above at the relevant time i.e. in September 2009, when the Capital
Goods in question was destroved. In the said Rule 3(5A) there is no reference of
any requirement on the part of manufacturer to pay an amount equal to
Cenvat credit taken on said Capital Goods reduced by 2.5% for each quarter of
a year or part thereof from the date of taking the Cenvat credit. Whereas, the
text of Rule 3(5A) as is reproduced in the SCN was actually brought in CCR
vide amendment Notification No. 18/2012-CE(NT) dated 17/03/2012 i.e. more
than two years after the Capital Goods were destroyed in the instant case.
Though Notification No, 06/2010-CE(NT] dated 27/02/2010 substituted
second proviso to Rule 3(5) by making provision for payment of an amount
equal to Cenvat credit taken on the Capital Goods reduced by the percentage
points calculated by straight line method @ 2.5% for each quarter, but that
amendment too was brought in after the Capital Goods were destroved i.e,
September 2009,

11. Therefore, I find that the text of Rule 3(5A) of CCR reproduced in SCN
cannot have retrospective effect and similarly, the assertion in the impugned
order at Para 13.1 that provision requiring the Appellant to pay an amount
equal to Cenvat credit taken on Capital Goods reduced by 2.5 % for each
quarter, existed in Rule 3{5A) of CCR during relevant time, is also misplaced.
Demand in the present case is sustainabie only if the conditions prescribed in
Rule 3(5A) of CCR (as it existed during September 2009) i.e. “If the capital
goods are cleared as waste and scrap, the manufacturer shall pay an amount
equal to the duty leviable on transaction value” are met.

12. As regards issue no. (i) | observe that the SCN neither alleges that the
goods in question have been removed not it conveys in any manner about the
status of such goods, as on date of issue of SCN. However, | ohserve that at
Para 14.1 of the impugned order, it is stated that assessee has claimed that the
said goods have yvet not been cleared by them but did not adduce any proof in
this connection. | find that in the absence of an allegation in SCN that goods
have been removed the appellant cannot be expected to adduce any such
evidence in his defense reply before the Adjudicating Authority. | also find that
in the same para, it is concluded by Adjudicating Authority that existence of
destroved goods in the premises of the appellant is an unbelievable concept, At
the same time at Para 17 of the impugned order, it is asserted that the
Adjudicating Authority is not able to conclude that what is the fate of goods in
question, i.e. whether the goods destroyed in fire  are
removed [ renovated ( scrapped. The apparent contradiction above when read in
the context of the submission of Appellant that Department has not initiated
any verification to ascertain the existence of destroved goods, provides certain

_—t

|'--- —— ———— —

—_—

A



F No. V2110e/BVRI2017

degree of credence to the contention of Appellant that the impugned order is
based on conjecture and surmise to this extent. In the given scenarnio, [ am not
imnclined to agree with the contention of impugned order that it 1s unbelievable
that the damaged goods are still lying in the premises and therefore, the
confirmed demand for recovery of Rs. 9,09,536/- under Rue 14 of CCR r/w
Sub-Sec.4 of 11A(1) CEA on deemed removal is not sustainable under law.

13. As regards the issue of whether insurance payment includes Cenvat
portion, | find that the assessable value of each of the three destroyed Capital
Goods in guestion as mentioned in the Annexure-A to SCN (total Rs,
72,32,913/-) and the amount of loss (total Rs, 72,32913/-) assessed for the
sald three destroyed Capital Goods by New India Assurance Company Litd,
(who 15 the Insurer in the present case) is same whereas, the total Cenvat
Credit taken on such goods was Rs. 11,40, 158.70 is not mentioned even at
depreciated rate in the letter of said Insurer cited as Exhibit-B in the Grounds
of Appeal. Moreover, the SCN does not specifically mmpute whether the
insurance claim received for the loss is inclusive of Cenvat Portion and
therefore, Appellant is made liable for Demand, In view of the above, the
inference drawn in impugned order that insurance amount claimed 1s inclusive
of Cenvat, 1s not sustainable in law,

14, | also find that the impugned order also draws a surmise that Capital
(Gioods destroved in fire become worthless and useless and its subsequent
existence in the lactory premises or anywhere else makes no difference. This
conclusion is in contradiction of the concerned Rule 3(5A) of CCR prevalent
during September 2009 as even the Appellant has accepted in their defense
reply dated 25t September 2015 filed before Adjudicating Authority that the
salvage item/s [rom the destruction which has not yvet been cleared, as and
when cleared as wasie or scrap, they would pay the applicable duty on the
transaction value as per the applicable rule in force in 2009.

15 On the basis of above discussion and findings, | find that the demand of
Rs. 9,09,536/- confirmed in the impugned order needs to be set aside.
Accordingly, the present appeal is allowed on merits of the facts of the case.

16. The appeal filed by the Appellant is disposed of in above terms,

=

ald. bl P
{Suresh Nandanwar)
Commissioner
Central Tax Audit,
Ahmedabad.
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