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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3rc{ }qffi/ {.rr€ 3E.fiT/ 3cEfi/ Fdr{;F 3rrq-tr, iffiq r;qr4 rJ6/ +4r.E{, ili-+ts / drn-flr / airnlrrgt a-aRT 3E{frfud drft

qe ]Irhr * qfua: i

Arising out of above menlioned OIO issued by Addilional/JoinuDeputy/Assislanl Commissioner, Central Excise / Service Tax,

Rajkot / Jamnagar / Gandhidham :

$ftrfi.df & cft-dr& ,Fr dr;r a?r qin /Name&Address of the Appellants & Respondent :-

1.lWs Madhu Silica Pvt. Ltd. (DU-n) Plot No. 147, GIDC Vartej, Bhavnagar,

g€ ]Irter{ydrfr) fr aoft-a +f$ aatla ffifua afft d :q.q-ff crfffi / srft-6{ur t rffir sg-d EI{r 6{ srdr tu
Any person aggrieved by lhis Order-in-Appeal may lite an ippeal lo lhe appropriate authority in the following way.

nC !F* ,+-S. riqrd ?16 qd't-dr6{ 3{fr#q t cA Jrfrd, en+q rETd lrF JrQ'ftqa .1944 et uRr 358 +
rdra-("q ka .}rfuffTE'tg94 €r sRr 86 t :ir{-a ffifua wrt 8r ir IIf$ t t/

Appeal to Clstoms. Excise & Service Tax Appeliate Tribunal under Section 358 ol CEA, 1944 / Under Section 86 of the
Finance Act. 1994 an appeal lies lo:-

arfi-6{Dr {6qrfd t {FrE? slfi Trx-i 6ay 116 ffia riqrd;r ra6 lri d-drd{ J{trrlT arcrfufi{sr & ftr}c {16, *< :atq a
2. JrE. i. :rff, r+ fdid, +f #r sr* ftq t/-

The special bench of Cusloms, Excise 8 Service T6r Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhr in all
mallers relaling lo classrfication aod valualion.

rqirfd qftde t(a) * -flr, m' rrfct i.:rarsr *t Frfr .}r+i {r{r 116, tdtq rflr{ rre r.s *qr+l rtrtq arcrfuf{or
(Feo fi qfi'fi dfIq fl.er, , fi&c fr, Tfa,r& r.a 3r{r"i lr6F{ERi- re""rq +} 4I dr* qrFq t/

To the Wesl regional bench of Cusloms, Excise E Service Tax Appellate Tribunal (CESTAT) at, 2d Floor, Bhaurnali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other lhan as menlioned in para- 1(a) above

rr+eq arqrfufiq * Trrer j{ffl c-{<d 6d + ftc +=fiq raqrq rf6 (3{{-d) Esffr{S, 2001, + f}rfl 6 + 3rd/rd ftfftd ?fiq
lld cq-r EA.3 +t qr{ cfi i t rJ Eitr ffar ftq I Ft t rc t Fn' ('6 cfr * sBr, ra J;qr{ cr6 Er xln .arJ Ar nia
:rk aznqr zrqr qnier, 5qq 5 arg qr rES 6F, 5 irls rqq q 50 rs rcq 6 trrr{I 50 aro rc( li'3rfu6 e ai FFrr: 1,000/-
rqt. 5.000/- Tf* jnrdl I0.0OO| sct rr Htrlh-a rsr lra # cF Fdri 6tr trrfft-d n6 +r rl,rara, ftfua rr*ffq
Ercrm-6{ur fi :nor i raq+ ri}err + arff t Eis rff fifih-d-fi !t{ + i-6 -{rn qrt l{4li1qa #+ sr\- *aRr r6.cr ar ErB( r

qifod Ercz -r {,rari, +6 €r rs {rql d 6t{r EGq 6i difu4 yffiq arqlfufigr A rnrcr Rrd t I rfrra Jnelr (€ lfl4 *
ft(' yrifri.ql +-Erlr s00/- {c( Fr Adta rr# Fsr 4-rar al-rn t/

The appeal to the Appellate Tribunal shall be filed in quadruplacate in form EA-3 / as prescribed under Rule 6 of Centrat
Excase (Appeal) Rules, 20IJ1 and shall be acmmpanied against one which al least should be accompanied by a fee rf Rs.
'1,0001 Rs.5000/-, Rs.10,000/- where arhount of duly demand/inleresrpenalty/refund rs upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in lhe fotm of crossed bank dralt in favour ol Asst. Registrar of branch of any nominated public
seclor bank of the place where the bench of eny nominated public sector bank of the place where the bench of the Tjbunal
is situated. Application made Ior granl ol stay shall be accompanied by a fee of Rs. 5001.

v{-frq arqfurrq t Fmr iffif,, fua xfutrqq. 1994 *r r.{r.r 86(1) & lrdrti trdrnr lM, 1994. i Fi{fl 9 ) + dFd
ffqifta cq-r S t.-5 ii ar{ qfui d' fi sr Firrfr r'd rff& trrrr ils fld i ia.G ll{ra fi rdr 6f. rFfi qF srq Ji rima +t
|'rf't (.6 cfi rnrFri dn rF6(.) 3+{ FdJi t 6n t 6}1 116 cF * srq, 6r *cr4r{ fr xirr .;q', fr f{ 3ir{ irrnqFrqr

atar, Tcq 5 rq cr TES 6ff, 5 ifiE Fqq qr 50 dr@ dqr' fi jflin 50 rs rcq t Jfu{ t at Fflrr: 1,OOO/, rqt, 5,000/-
Sri 3r{dr 10,000i. +q} +r frtrtfta anr f* *r qfi xFfi{ stt ftfft-d 116 {rrdrir, {ift-d lrtrrc arqfor{sr fr {rqr +
r6n-+ rfren * ar4 A Rd ,fr Er{B-eiF fr + ++ 6dRr sr{f tqiff,d f* irw a*ro kqr srir 

"Gr. 
I Tiifud grq. 6r Errdra,

:t+ *t rs rrsr f rfar aft' sF Tiifud 3{ffiq F[rq,fufiur # ?rE r frrd t I rrrrri ]d (* ln-+0 + frq 3{rtfrd-q-r *, {rrr
500i- Tqr.:6r hqlllfr 116'aqr 6-{f,r 6trl l/

The appeal under sub section (1) ol Section 86 of lhe Finance Act, 1994, to the Appetlate Tribunat Sha be fited in
quadrudicate in Form S.T.5 as plescribed under Rule 9(1) of lhe Service Tax Rules, 1994. and Shall be accompanied by a

copy of the order appealed againsl (one of which shall be cenified copy) aod should be accompanred by a fees of Rs.

1000/- where the amount of service lax & interest demanded & penalty lovied of Rs. 5 Lakhs or less, Rs.5000^ where lhe
amounl of service lax & ihlerest dem.nded & penally l€vaed is mo.e lhen tive lakhs but nol excaeding Rs. Fifty Lakhs,
Rs.10.000/- where the amounl of service lax & interest demanded & penally levied is more lhan fifty Lakhs rupees, in the
form of crossed bank dr6ft in lavour of the Assistant Regislrar of the bench of nominaled Public Seclor Bank oI the ptace
where lhe bench of Idbunal is situated. / Application made for granl of stay shall be accorhpanied by a fee oI RS.5OO/-
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kia sEficx. 1994 €r qro 86 fr ic-uRBt {2) (?i (2A) i t fd d 61 4S JQ-f,. i-sr6r ffi, 1994, 6 fr{rs 9(2) lii
9(2A) 6 6d fiqlta s.ld S.T.-7 it ft ir s+7n (rd-f,sh fl.r 3lEffi. E-r{rq riqE ga rr.rqr Jir{ff (}@, Adtc aFrE g6
r+ro crftd lnhr fr qfiqi inra *t (ra-t + t'+ cfr rprErd dr* frt.) 3fu rnqw raw srrcri yr--r rrrro :qr{€, +-+q
r.qrd T6/ *ar+{, 6t 3rffi -srqlfufr{q 61 3{ri6i (J rrt or ft&r li Erd }fti fr vfr ff Erq f frr;r Fr* 6m't /
The appeal under sub section (2) and (2A) of the seclion 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed

under Rule 9 (2) E 9(2A) of ihe Service Tax Rules, 1994 and shall be accompanied by a copy of orde, of Commissioner
Cenlral Excise o. Commissioner, Cenlral Excise (Appeals) (one of which shalt be a certified copy) and copy of lhe order
passed by lhe Commissioner aulhorizing the Assislanl Commrssioner or Depuly Commissioner of Central Excise/ Seffice Tax
to file lhe appeal befo.e the Appellate Tribunal.

rlrm tja, +-4q.5iqr{ T6 lri +dr6{ Jr{rfrc alfufirr (&) * cfr ffiiit * qEr* Ji +erq iFr< 116 3rEfirq 1944 fr
rrEr 35!,s + n ff,, d & ffiq lrfuA-{ff. 1994 *r qFT 83 i iidrid n-qr6{ +i :fr dq 6r l$t, ST 3rar * cfr Jr{rdrq
wfufiq d irqrfl s.{* Eqq 5.cra qE6rS-{r 6{ airT + 10 cfrerd (to%). i-d ai?r r"d q+dr i@ f. rr qdrir, T{ t-{ {dEr
fd-dlt-d t, gI 

T4-dra ffiqr sr(r, drr;-ft ts qFr + iidri-d -ffr B iri ?r& 3{qF eq ift rs rG rw t ilfu+ a 5i1

ai-fiq rer{ E-C5 $i d-4F{ i li {-{ ?i?r fs!. ?rq 116' } ftF ufi-fr t
(i) qRr 11 A h ]iTlrf, {6{
{ii) d-dtc rFr Er ff rB il a nii
(ii0 ffi. "Er 

ft{{Irdr + firy 6 + 3i?rlla iq.{{
- a:rd q-t fq as qRr t crstrri hE&q {{i" 2) 3rBf}qx-2014 t 3{ri:r t Tt f+,S Jfrarq crRr6rfr * sElr ia-Emifrd
€{rra :rlf !t Jrfd 6t dr{ €t d-n/

For an appeal lo be tiled befo.e the CESTAT, under Section 35F of the Cenlral Excise Act, 1944 which is also made

applicable lo Service Tax under Seclion 83 of lhe Finance Act, 1994, an appeal against this order shall lie before the Tribunal

on payment of 10yo of lhe duty demanded where duly or duty and penally are in dispute, or penalty, where penalty alone is in

dispute, provided the amount of preteposit payable would be subject to a ceiliflg ol Rs. 10 Crores,

Under Cenlral Excise and SeNice Tax, "Duty Demanded' shall inctude :

(i) amount determined under Section 1l D;

(ii) amoufll of enoneous Cenvat Credit taken;

(iiD amount payable under Rule 6 ol lhe Cenval Credit Rules

- provided lurther lhat the provisions of lhis Seclion shall not apply to the stay application and appeals pending before

any appellate aLrthority prior lo lhe commencemenl of lhe Finance (No.2) Act, 2014.

fi{a r{6R Tl yrtrw rrtr* :

Ravlsion application to Govemmont of lndia:
rfl $aer fi qfrtrarsr qrii-6r F.Efafua arrd t i-erq raqrc rrFfi xfiIfirr{. 1994 A wr 35Lt + crIc ciir6 t ria4-a l|{{
st-<, erra rt*n, qitrrur xraei #, R-m firfrq rrae ftinr, qffi ,iG-fl, drdi Aq -s-n, drIE Frr), a6 t=dr-11000r, *1
l*-qr drir nrlFqt / "

A revision application lies lo lhe Under Secretary, to the Govo.nment of lndia, Revision Applicalion Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of lhe
CEA 1944 an respect of lhe following case, govemed by f,rst proviso lo sub-seclion (1) ot Serlion-3sS ibidl

qfa {rfr + ffi T6sra & Frri i, ir6r aF€ri ffi ara +t f+-S 6rrqd t e-ir{ z,16 fi cr(rrf, +d{raqI ffi 3I{ +r{sd qI

1t-{ ffiS !-6 ri-sR- T6 S (S r<n 1t rrizrra i at{ri ql HLrsR zfF * qr c-sr{ur i qrd qdF{Er fi ct{ri, fA'S 6rEri ar

ffi isr rri d Erf + a'itra t Irffi ir/
ln case of iny loss of g'oods, where the loss occurs in lransit rrom a fadory lo a warehouse or lo another faclory or from one

\flarehouse to another during the course of processing of lhe goods in a warehouse or an slorage whelher in a faclory or in a

fiRa + crfl ffi {rri { str +i fura 6r G Tr fi frf tI t F{{d 6it Fr q{ xfr,* +ffiq tflr( rIdF i g. (fri4 t
nrrn t. st nr{d * {rdr f+:Ct Tr< qT slr +i fura & zrfi er i
ln case of rebate ol duty of excise on goods exported lo any country or tenitory outside lndia of on excisable malerial used in

lhe manufacture oI the goods v/hich are exporled lo any counlry or terrilory outside lndia.

<fi rvr< qa rr Trrdra ftp fr-dr xr.d i .16{, icra qr tFr,T 6t Rrd fua fr'qr rm tl /

ln case ot 
-qoods 

eiponed oulside lndia export lo Nepal or Bhulan, wilhout payment ol duty.

€ffft'{a riqr{ i. r.qrra rrs + ,Frf,ra * Fq d 9{e *ffe 5€ .}lfuF-{F !d f(i ldfia crdrai + Ftra xE{ *I T a' t 3it{ tt
:ir*r a:nq-q (y'fiF) fi'adrTl A,i vOaq-s (a. 2i, 1998 air trRr 109 + z.Erfl ftq-d A zB .ntq rrrdr FFrqIaa q{ qI ar{ *
crfun fti(' ,rt' tt/
Credil of any duty allowed to be utilized towards payment of excise duty on linal p.oducts under the provisions of lhis Acl or

the Rules m;de ihere under such order is passed by the Commissioner (Appeals) on or afler, the dale appointed under Sec.

109 ol the Finance (No.2) Act, 1998.

3q{f+d 3ni4-i lir d sffiqi cq{ TiEqr EA-8 i, Ar +dtq sFrrq-i rli4 (vql-d) Fi{f;lE-dl, 2001, * fr:rff 9 +-3ir4'd idfifrE t,
-" 3{rhi f stc"r * 3 nrd + lr.rli" Sr flfr qrB(' r:qrm.nrtra't srq ta srirl d JrffE drirl Ar Ef cfrqr rdta Er fr
;iGi i-"* fi *-d. rste'r-a vnrr*"" 1944 d rnn 35 Et * raa atrtfri r,Ja fr Jrqrq'fr * ffrET + at{ q{ TR6 *I qfe

rera Et ar* qfr\'r i -

The above appticalion shall be made in duplicale in Form No. EA-8 as spocified under Rule, I of Central Excise (Appeals)

Rules,2001 within 3 months lrom the date on which th€ order sought lo b€ appealed against is communicaled and- sh6ll be

accompanaed by two copies each of lhe olo and o.derln,Appe6l. lt should also be accompanied by a copy of TR_6 Challan

evaden;inq paymenl of pr€scribed fee as prescnbed under Seclion 35'EE of CEA, 1944, under Maior Head of Accounl.

qifteror xri-i * sFr ffifud ffq1?aa ?rE *l ffiTrfr *l f,ri Erfrq I

ftl H ;; ..i 
"* 

.qa ; rx" 6s d rqt ZOol- sr Trrdra frqr qrs rit{ qB dara r+s r'* frr{r 6Ei * ;qrEr d d
rErS 1000 J 6I {rrdri kqr Trq I

Th€ revision appiication sha be accompanied by a lee of Rs.200/- where fte amounl involved an Rupees One Lac or less

and Rs. IOOO/- where the amounl involved is more than Rupees One Lac.

qfr rs 3lreT i +.5 rf, xrarn 61 5rralr t at q-64-6 {.c lrren i fr(' qFr 6r {rrdri, :c,+fi 6a t f+'qr Trar qrFit as alrq t
a;#;fifut-"66r{tT.ri*frqqq}rfrytrprqaqrfufi{ur+tr'fi:rfi-aqr+ff{{r{6r{+l('fi}riril+qlsrdrtr/
in cjse. if the order covers various numbers oI order- in Original, fee for each O.l.o. should be paid in the aforesaid manner,

nol wilhstanding ths fact that the one appeal lo lhe Appellant Tribunal or the one applacalion to the ceotral Govl. As lhe case

may be, is filied lo avoid sc.iploia Yvork il excising Rs. t lakh les ol Rs. l00l for each'

cn+nnfua;crqrrq rld+ rfufra,T, 1975, + 3l-flfi-l + r{ffr{ {d strr qn rrr,ra ]narr €r cra q{ Frfta 6.50 5q.i FI

arqrrq rrcq ftf*t dn dr-ar ft('r I

One lopy"ot apptication or O.l.d. as the case may be, and the order of lhe_adiudicating authorily shall bear a courl fee slamp

ol Rs. 6.50 as prescribed under Schedule_l in terms of lhe Coufl Fee Act,1975. as amended

frqr $6. Adq ral{ rc6 qd trdEi{ lrffiq ;{rqr0-6-{sr (614 Eft) liffi, 1982 ?i aftra lri 3r;q {aFrd Er}rdi a]

{Bda 6d drd erllx} ti ljtr ri tqEI xr+fid E.qr srdr el /

Altention is atso invited to the rutes covering these and olher relaled matlers conlained in lhe Cusloms, Exciss and SeNice

Appellale Tribunal (Procedure) Rules, 1982.

3-q n{rdrl cIffi 6t ffi- arfu{ 6{i t trifrd aqrq+, E+{a lit{ rfr, f,s crdtrrii t fr(.' 3rs-drrf ffiq a"sr5c

wwu.cbec.gov.in d ag s6i t I /
For the et;borate, detailed and latest provisions relating lo filing ot appeal to lhe higher appellate aulhorily. lhe appellanl may

refer to the Depanmefllal website wwtY.cbec gov ln
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Appeats No: V21307 TO 312tBVRl2017

:: ORDER IN APPEAL ;:

M/s. Madhu Silica Pvt. Ltd., DU-ll, Plot No. 53,55 &56/4 + B, 193, 196 &

197, GIDC Chitra. Bhavnagar (hereinafter refened fo as "Appellant") has filed

appeals against Orders-ln-Original No. 70 to 75/Excise/Demand/2016-17 dated

31 .03.2017 (hereinafter refened to as "the impugned order") passed by the

Assistant Commissioner, Central Excise, City Division, Bhavnagar (hereinafter

refened fo as "the lower adjudicating authority"). Since the issue involved is

common in nature and connected with each other, the same are taken up together

for disposal.

2. Briefty stated facts of the case are that on being asked by the

jurisdictionaI Range 0fficer, the appetlant provided the information

regarding avaitment and utitization of Cenvat credit of Service Tax paid on

outward transportation of goods. The scrutiny of information revealed that

the appettant during the betow given period has avaited Cenvat credit of

Service Tax paid on outward transportation which was used for

transportation of finished goods beyond the ptace of remova[ and therefore

Cenvat credit was atLegedty not avaitable as under :-

Sr.

No SCN No
SCN date

Amount
Rs.

Period lnvolved

1
AR-1/Dem/Madhu Silica DU-ll/'l 1-

12
22.08.2012 66,198/- Oct 1 1 to Mar 12

2
V/1 5-08/Demand-Madhu Silica/1 2-

13(EOU unit merged with DU-ll)
21.09.2012 4,39,661/- Oct 1 1 to Feb 12

3 V/1 5-1 14lDem/HQ 12014-15 05.06.2015 37,70,146t- May 12 to July 14

4 V/1 5-1 go/Dem/HQ 1201 4-1 5 20.06.2015 12.11.127t- Auq 14 to Dec 14

5
V/1 5-33/Demand-Madhu Silica DU-

It14-15
04.09.2015 3,82,524t- Jan 15 to April 1 5

6 V/1 5-1 93/Dem/HQ 12015-16 14.03.2016 12,19,8041- May 15 to Jan 16

2.1 Show Cause Notices were issued to the appettant for recovery of Cenvat

credit alongwith interest under Rule 14 of the Cenvat Credit Rutes, 2004

(hereinofter referred to as "the CCR) read with Section 11A of the Central

Excise Act, 1944 (hereinafter referred to as "the Act") and demands alongwith

interest and confirmed penatty invotved by the lower adjudicating authority vide

impugned orders. $*y--
3. Being aggrieved with the impugned orders, the appettant preferred the

present appeals on the grounds that judgment dated 28.'11.2013 of the Hon'ble

High Court of Kolkatta in the case of CCE Vs. Vesuvious lndia Ltd. reported as

2014(34)5TR26(Kot) discussed by the lower adjudicating authority in the

impugned orders is not appticabte whereas order dated 03.01 .2014 of the

Hon'ble CESTAT in the case of CCE & ST, Surat Vs. United Phosphorus Ltd.

reported as2016 (46) STR 662 (Tri-Ahmd) at Para 4 hetd as under :-

3

r
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Appeats No: V2l307 TO 112lBVRt2017

22.
use

Be that as it m we are o the o inion that the outward lrans rt service
omt ace

4

"4. Heard learned AR. The main issue involved in the present oppeal, as

franed by the first appellate authority in Para 5(i) of Order-in-Appeal dated
-31-11-2009/8-12-2009, * whether during the period January 2005 to
September 2006 the Cenvat credit of Service Tax on, the freight charges of
oitward transportation from the place of removal is admissible to the

respondent or'not. First appellate authority has allowed th9 crgdlt in view of
CESTAT Larger Benchjudgment in the case ofABB Limited & Others (supra),

which was subsequently confirmed by Karnataka High Court in Commissioner

of Cennal Excise & Service Tax, Bangalore v. ]vl/s. ABB Limited, Vadodara

[201]-T|2L-395-HC-KAR-ST 
: 2011 (23) S.T.R. 97 (Kar )], Deliberating on-

ihis issue, jurisdictional High Court of Gujarat in the case of Commissioner of
Central Eicise and Customs v. IVI/s. Parth Poly llooven Pvt. Limited & Others,

vide order dated 6-4-2011 in Tm Appeal Nos. 419, 321, 325, 450' 452' 457'

458, 460, 513, 595, 597, 527, 781, 783, 1326, 1704 & 10780 of2010 held that

Cenvat credit admissibility with respect to outward /reight from the place of
removol is covered within the definition of Rule 2@ of the Cenvat Credit Rules,

2004. Relevant paras 21, 22 and 2i are reproduced below :'

"21. lle musr. however. for our curiosi\ reconcile the expression " from lhe
olace of removal" occurrins in the earl[er part of the delinition wilh words

"'un to"the olace o{ removaf' used in inclusive pait of the- delinition. Counsel

foi the assbssees iubmitted that when a manufactureT tansports his finished
"oroducts from the factorv without clearanci to any other place, such as
'podown. "warehousd etc. from where it would be ultimately- removed, such-

iervice is covered in the eixpression "outward lransporlotion up lo lhe place oJ-

removal" since such plaie other than factory gate would be the place oJ

removal. l/'e do appieciale thot this-could be one oJ the areas ,oJ lhe-

aoolication of the'ixpression 'outward transportation up to the place oJ

rbinoval'. We"are unable to see whether this coild be the sole reason Jor using

such expression by the Legislature.

e
nitiono

o

23. We answer the question accordingly in favour of the assessee and against
the Revenue."

3.1 The Appettant relied uPon the decision of the Hon'bte High Court of

Karnataka dated 29.06.2016 in the case of ccE & sTVs. Uttra Tech cement Ltd.

reported as 2016 (44) sTR 277 (Kar\ stating that cenvat credit is not deniabte

when the goods are detivered on FoR destination base with risk and ownership

remaining with assessee titt goods reached customer and added that decision of

higher judiciat fora cited by them before the lower adjudicating authority have

been discarded without proper appreciation of the facts'

3.2 The Appettant contended that the tower adjudicating authority has atso

not considered the decision of the commissioner(Appeats), central Excise,

Rajkot given vide order-in-Appeat No. BHV-EXCU5-000-APP-045'201 5-16 dated

26.11.2015 and order-in-Appeat No. BHV-EXCU5-000-APP-047-2015-16 dated

26.11.2015.

3.3 The Appettant contended that invocation of extended period of demand

and imposition of penatty are not ProPer since the issue was debatabte and it

invotvedinterpretationofthetawandaspersettted[ega[positionpenaltyisnot

n$ eonoor trans rmanut ers
er 8 covereurc wt enIrem$remova t e

otnservtce un
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imposabte when the question of interpretation of law is involved and retied upon

the fottowing case laws :-

(i) Ambuja cements Ltd. 2009(14) STR 3(P&H)

(ii) KSB Pumps Ltd. 201't (24) STR 642(Bom)

(iii) CCE Vs. ABB Ltd. 2011 (23) STR 97 (Kar.)

(iv) CCE Vs. Parth Poty Wooven P. Ltd. ?012 (25) STR a (Guj)

(v) Uttratech Cement Ltd. 2014 (35) STR 751 (Tri-Det)

(vi) Uttratech Cement Ltd. 2014 {307) ELT 3 (Chattisgarh)

(vii) Birla Corporation Ltd. 2016 (45)STR 103 (Tri- Att)

4. Shri R. R. Dave, Consultant, on behatf of the Appettant, reiterated the

grounds of Appeal during personal hearing and submitted that they had not sotd

the goods ex-factory but on FOR basis; that when detivery of the goods are at

the buyers premises then Cenvat credit of Service Tax paid on Goods Transport

Agency service of manufacture of goods from factory gate to the premises of the

buyers is admissible as has been hetd by the Hon'bte Gujarat High Court in the

case of M/s. Phitips Carbon Black Ltd. reported as 2016 (44) STR 235 (Guj) and

M/s. Parth Poly Wooven Pvt. Ltd. reported as 2012(25) STR 4 (Guj); that the

appetlant have borne the cost of freight and not separately recovered from the

buyers; that they have taken insurance in their favour to reduce cost of their

damage because of sate on FOR basis; that the Service Tax has been paid by

them and hence they are entitled to get Cenvat credit in terms of Rute 2(t) of

the Rutes; that the impugned orders need to be set aside and appeats attowed.

Personal hearing notice was also sent to the jurisdictional authority, however,

none appeared from the Department.

FlNDlNGS:-

5. I have carefutty gone through the facts of the case, impugned order,

grounds of appeal and submissions made by appettant. I find that the Appellant

has filed these Appeals delaying it by Seventeen (17) days along with Application

for condonation of delay on the ground that 22 Orders-ln-Original were passed in

respect of the appellant company during relevant period and therefore, delay has

occurred in filing Appeals and they could not file appeals in time. I condone

delay as provided under Section 35 of the Act and proceed to decide the appeals

on merits.

6. The timited issue to be decided in the present appeals is as to whether

the impugned order passed by the adjudicating authority disatlowing Cenvat

credit of Service Tax paid on Outward transportation charges is proper or

otherwise.

7. l find that definition of "input seryice" as provided under Rute 2(t) of

5
1l
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Cenvat Credit Rules, 2004 during the period of dispute reads as under:-

"(l) "input service" meons ony seMce,-

(i) used by o proider of taxable service for providing an output service; or

(ii) used by the manufocturer, whether directly or indirectly, in or in

relotion to the monufocture oJ finol products and cleorance of finol
products upto the ploce of removal,

ond includes services used in relotion to setting up, modernization, renovation or

repoirs of o factory, Wemises of provider of output serYice or an office reloting to

such factory or premises, advertisement or sales promotion, morket reseorch,

storage upto the ptace of removol, procurement of inputs, accounting' oiditing'

finoncing, recruitment and quality control, coachins ond training, computer

networking, credit roting, shore registry, and security, inword transportotion of
lnputs or copitat goods and outward tronsDortation uDto the Dloce of removol;".

IEmphasis supptied]

The definition of input service says "input service" means any service

used by the manufacturer, whether directty or indirectty, in or in retation to

manufacture of finat products and ctearance of final products upto the ptace of

removat, with the inctusions outward transportation upto the ptace of removal.

As per main ctause, the service should be used by the manufacturer, which has

direct or indirect re[ation with the manufacture of final products and ctearance

of finat products upto the place of removal and inctudes outward transportation

upto the ptace of removat. As per Section a(3Xc) of Central Excise Act, 1944,

"olace of removal" means a factory or any other place or premises of production

or manufacture of excisabte goods; a warehouse or any other ptace of premises

wherein the excisabte goods have been permitted to be stored without payment

of duty or a depot, premises of a consignment agent or any other place or

premises from where the excisable goods are to be sold.

8. I find that central Board of Excise and customs vide circular No.

97 t8l2OO7-Sr dated 23.08.2007 has ctarified the issue regarding admissibitity of

cenvat credit in respect of seMce Tax paid on goods transport by road. The

retevant text reads as under:

6

7.'l

"(c) ISSUE: Up to what stage a manufacturer/consignor can take credit on the service tax

paid on goods transport bY road?

COTTIilENTS: This issue has been examined in great detail by the CESTAT in-the

.u." oinri Gujarat Ambuja cements Ltd. vs ccE, Ludhiana [2007 (006) sTR 0249

Tri-Dl. ln this iase, CESTAT has made the followlng observations:-

"the post sole tronsport of manufoctured goods is not on input for the

iii[itriiri*nsignor. The' two ctouses in the definition of input services' take

core'to circumscriie input credit W stoting that service used in relotion to the

,iiiriiri fioi the ploce oy removit and sewice used for outward tronsportotion

ipiitii itiri of rimovot are to be treoted as input service. The first clause does

ioi- *"ntlo, troisport service in porticular. The second clouse restricts transport

iiiii ,r"an up(, the ploce of removol' when these two clouses are read together '
it becomes cleor that tronsport service credit connot go beyond tronsport upto the
'itiii 

iiiiia.iii tio itouses, the one deotins.with s.enerot proision ond other

deotina with o sDecific item, ore not to be reod disiunctively so os to bring obout

iiii,tii iii"i"i-ihi lonr' ,rnrrr,". The purpose of interpretation is to find harmonv

ond reconciliation among the various provisions" '

Similorly, in the case of t s uttrotech Cements Ltd vs CCE Bhovnagor 2007-TO|.L'429'-

tiiii:iin, it wos hitd that ifier the final product_s ore.cleored f rom the ploce of

,"i"irl, there witt be no scopi of subsiqueni us" of service.to be treated as input'
'iii- 

iairi-oirryvati1ons ond aeis expioin the scope of the retevont provisions
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clearly, correctty and in accordance with the legal provisions. ln conclusion, o

manufacturer I consignor can take credit on the service tax paid on outward

transport of goods up to the ploce of removal ond not beyond thot,

8.2 ln this connection, the phrose'ploce of removal'needs determinotion toking

into occount the focts of on individuol cose and the oppticoble provisions. The phrase
'place of removol' hos not been delined in CENYAT Credit Rules. ln terms of sub'rule
(t) of rule 2 of the mid rules, if ony words or expressions ore used in the CENVAT

Credit Rules, zXM ond are not deflned therein but are delined in the Centrol Excise

Act, 1944 or the Finonce Act, 1994, they sholl have the mme meoning for the CENYAT

Credit Rules as assigned to them in those Acts. The phrase'place of removal' is

defined under section 4 of the Centrol Excise Act, 1944. lt states thot,-

"ploce of removol" means-

(i) o factory or ony other place or premises of production or manufocture of the
excisable goods ;

(ii) a warehouse or ony other place or premises wherein the excisobte goods hove

been permitted to be stored without Wment of duty ;

(iii) o depot, premises of o consignment agent or any other ploce or premises from
where the excisable goods ore to be sold ofter their cleorance from the foctory; from
where such goods ore removed,'

It is, therefore, cleor that for a monufocturer lconsignor, the eligibility to

avail credit of the sevice tax poid on the transportation during removol of excisable

goods would depend upon the ploce of removol os per the definition. ln cose of o

foctory gate sole, sole from o non-duty paid warehouse, or from o duty poid depot

(from where the excisable goods ore sold, ofter their clearance from the factory),
the determinotion of the'place of removol'does not pose much problem. However,

there may be situotions where the manufacturer I consignor moy cloim thot the sale

has token place ot the destination point because in terms of the sole controct

lagreement (i) the ownership of goods and the property in the goods remoined with

the setter of the goods till the delivery of the goods in occeptobte condition to the

purchaser ot his.door step; (ii) the seller bore the risk of loss of or domage to the
goods during tronsit to the destinotion; and (iii) the freight charges were an integrol
port of the price of goods. ln such cases, the credit of the service tax Doid on the

tronsDortation uD to such Dlace of sole would be admissible if it con be established

7

bv the cloimant o such credit thot the sole and the ttansfer of oroDertv in ooods (int
terms of the de finition os under section 2 of the Centrol Excise Act, 1944 os also in

terms of the Drovisions under the Sole of Goods Act, 1930) occurred ot the soid

Dloce,",

8.'f The above Circular.was modified vide CBEC Circular No. 988 I 12 I 2014 -

CX dated 20.10.2014. The relevant Para 6 of said Circul,ar reads as under: $Aj---
"4) lnstances have come to notice of the Board, where on the bosis of the cloims of
the manufocturer reoardins freisht charaes or who bore the risk of tnsurance the

place of removol wos decided without oscertoining the ploce where transfer af
property in goods has taken place. This is a deviation from the Boord's circular ond is

olso contrary to the legol position on the subiect.

5) lt moy be noted thot there ore very well loid rules regording the time when

property in goods is tronsferred from the buyer to the seller in the Sole of Gods Act

, 1930 which hos been referred ot parograph 17 of the Associoted Strips Cose (supra )
reproduced below lor eose of reference '
"17. Now we ore to consider the focts of the present case os to find out when did the

tronsfer of possession of the goods to the buyer occur or when did the property in

the goods pass from the seller to the buyer. ls it ot the foctory gate as cloimed by

the oppellont or is it ot the place of the buyer os olleged by the Revenue? ln this

connection it is necessary to refer to certoin provisions of the Sole of Goods Act,

1930. Section 19 of the Sale of Goods Act provides that where there is o contract for
the sale of specific or ascertoined goods the property in them is tronsferred to the

buyer ot such time os the parties to the controct intend it to be tronsferred.

tntention of the porties are to be ascertained with reference to the terms of the

contract, the conduct of the parties ond the circumstances of the case. Unless o

different intention appears; the rules contoined in Sections 20 to 24 ore provisions

for ascertaining the intention of the parties os to the time ot which the property in

the goods is to poss to the buyer. Section 23 provides thot where there is a controct

for the mle of unoscertained or future goods by description and goods of that

description ond in a deliverable stote ore unconditionolly appropriated to the

controct, either by the seller with the ossent of the buyer or by the blryer with the
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assent of the seller, the property in the goods thereupon passes to the buyer. Such

ossent mdy be expressed or lmplied ond moy be given either before or ofter the
appropriotion ls mode. Sub-section (2) of Section 23 further provides that where, in
pursuance of the contract, the seller delivers the goods to the buyer or to o corrier
or other boilee (whether nomed by the buyer or not) for the purposes of tronsmission

to the buyer, and does not reserve the right of disponl, he is deemed to have

unconditionolly oppropriated the goods to the contract,"

6) lt is reiteroted that the ploce of removal needs to be ascertoined in term of
provisions of Centrol Excise Act, 1944 read with provisions of the Sole of Goods Act,

19i0. Payment of tronsport, inclusion of tronsport chorges in volue, poyment of
insurance or who beors the risk ore not the relevont considerations to ascertoin the
ploce of r
coods oa

8

determine the ploce of removol." ,

IEmphasis supptied]

8.2 The harmonious reading of the above Circulars issued by the CBEC

ctarifies that the avaitabitity or otherwise of Cenvat credit in respect of service

Tax paid on outward transportation charges provides that such credit would be

admissibte onty if the claimant established that the sale and the transfer of

property in goods (in terms of the definition as under section 2 of the Central

Excise Act, 1944 as also in terms of the provisions under the Sate of Goods Act,

1930) occurred at the said ptace and that payment of transport, inclusion of

transport charges in vatue, payment of insurance or who bears the risk are not

the relevant considerations. The Circutars very categoricatty says that the place

where sate has taken place or when the property in goods passes from the setter

to the buyer is the relevant consideration to determine the ptace of removat.

8.3 Further the Section 19 of Sate of Goods Act, 1930 is reads as under: -

"19. Property posses when intended to pass.-

(1) Where there is a contract for the mle of specific or

ascertoined goods the property in them is transferred to the

buyer ot such time as the porties to the contract intend it to be

transferred.

(2) For the purpose of ascertoining the intention of the parties

regord sholl be had to the terms of the contract, the conduct of

the parties ond the circumstances of the case."

9. ln view of the above provisions of Sate of Goods Act, 1930, it is clear that

the titte of the goods passes from seller to the buyer at such time as the parties

to the contract intend to be transferred. The intention of the parties is to be

ascertained with reference to the terms of the contract, the conduct of the

parties and the circumstances of the case. ln the present case, the appettant has

produced the sampte copy of documents in the form of invoices issued to some

of their buyers, corresponding purchase orders ptaced by the buyers, insurance

poticy, etc. to substantiate their ctaim that the transactions were on F.O.R.

basis and that they have satisfied the conditions stipulated under the provisions

of the Act, Rutes framed thereunder and instructions issued in this behatf. The

Page No. I of 13



Appeats No: V2l307 TO 312/BVR/2017

scanned image of sampte Purchase Order No. NRC/UT3/1(X)29 dated 08.07.2015

ptaced by the buyer M/s. N.R. Cotours Limited-Unit lll, Thane, Maharashtra is re-

produced as under:-
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9.1 Further, the scanned image of lnvoice No. DUll/0981 dated 10.07.2015

issued by the appetlant to the said buyer is also re-produced as under:-
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9.2 From the above, it is seen that the Purchase order ptaced by the buyer

specificatty mentioned the factory address of the buyer as ptace of detivery'

Purchase Order atso states detivery "Terms of Detivery - EX Bhiwandi"'

9.3 lnvoices also very ctearly state that the Freight has been borne by supptier

and Delivery has to be made at door of purchaser. I atso find that the outward

transportation charges were an integrat part of the price of the goods and the

appettant has not received any consideration over and above the invoice price'

Thus, I find that the sate of goods is getting compteted and the ownership of

goods is getting transferred at the doorstep of the buyer in terms of section 19

oftheSateofGoodsAct,lg30.lfindthattheappettanthasproducedsufficient

documentaryevidencetoshowthat(i)sateofgoodshadtakenp[aceatthe

destination point; (ii) the ownership of goods and the property in the goods

remained with the appettant titt the detivery of the goods in acceptabte

conditiontothepurchaserathisdoorstep;(iii)theappettantboretheriskof

loss of or damage to the goods during transit til,t the destination; (iv) the freight

charges were an integrat part of the price of goods; and (v) the sale and the

transfer of property in goods occurred at the destination ptace. Accordingty' I

findthatinviewofthefactsandcircumstancesofthecase,theplaceof

removatwouldbeptaceofdetiveryatbuyer'spremisesandtheappellantis

etigibte to avait Cenvat Credit of service tax paid on outward transportation

charges. I atso repty the decision of Hon'bte High Court of Karnataka in the case

of|rladrascementsLimited-2015(40)sTR645(Kar.)whereinithasbeenhetd

as under: -

"8. Having heard learned counse[ for the parties and considering the

facts and circumstances of this case, we are of the considered view that

as [ong as the sale of the goods is finalized at the destinotion' which is at the

doorstep of the buYer 
'

the chance in de finition ofi nDut serYtce ' which came

d not make onv difference. A Deruso I of invoices
into effect from 1-4- 20f,8 woul

were to be delivered ond sole comD leted ot the
mokes it clear that the goods

oddress o the b r ond no add itionol cho e wos levied he ossesseet or

cleor thot the sale was completed onlv
such delive

when the eoods were received bv the The Circular doted 20-10-2014

rv. From th ese focts it is

r,

issued by the Centrol Board of Excise and Customs also ' in paragraph-6 mokes

it cleor thot 'poyment of transport, inclusion of transport chorges in volue'

palJment of insurance or who bears the risk are not the relevant considerotions

to oscertain the ploce of removal''

9. As per the said Circular, the ploce of removol has to be oscertoined in

terms of Central Excise Act, 1944 reod with the provisions of the Sale of Goods

Act,lgj,lwhichhasbeendeoltwithindetailinthesaidCirculor.Accordingto
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C,
the provisions of the Sole of Goods Act, 1930, the intention of the parties as to

the time when the property in goods has to pass to the buyer is of materiol

considerotion. The record clearly shows thot the intention of the parties was

that the sole would be complete only after goods ore delivered by the seller at

the address of the buyer. Ihe assessing officer os well os the appellate

authority have held that the ossessee would not be entitled to the benefit

merely because no documentory evidence has been odduced to establish the

fact of insuronce coveroge by the assessee. ln our view, who poys for insurance

or beors the risk of goods in tronsit would not be a materiol consideration. The

same hos also been made cleor by the central Boord of Excise and customs,

Department of Revenue, ilinistry of Finance, in its circurar dated 20-10-2014."

IEmphasis supptied]

9.4 I atso rely upon judgment of the Hon'bte Gujarat High court in the case of

Parth Poty wooven Pvt Ltd. reported as 2012(25)srR4(GUJ), which has hetd that

cenvat credit of service tax paid on outward transportat.ion woutd be admissibte

to the assessee. Para 18 of the judgment is reproduced as under :-

"18- Beaing in mind the above judiciar pronouncements, if we reveft back to the

detinition of the term 'input seNice'. as already noticed, it is coined in the phrasaology of
"means and includes". portion of the definition which goes with the expression means, is

any seryice used by the manufacturer whether directly or indkecfly in or in relation to the
manufacture of final products and cleannce of final products from the place of removal.

This definition itself is wide in its expression and includes large number of services used

by the manufacturer. such service may have been used either directty or even indiec y.

n such ha used for the man of
final orn ation to nufacture final or even cleara the

final Droduct from the place of removal. The o/'essron 'in relation man re' is
wider than 'for the puroose of manufacture' The words 'and clearan ce of the final

ucls e mo a/so nt. Mean aft of h

not the s onlv unto the olace of removel ut covers t .sed bv the

for ran e final theeven remov

seen that mai bodv of the definition of term 'inout service' is wide and exoansive

n

thus be

and covers vaiev of services utilized bv the manufacturer. B o stretch ination

cen it be stated that outward transDortation serulce would not be a used bv the

menu rer for clearance of final Droducts from the Dlace of removal."

IEmphasis supptied]

9.5 I further rely on judgment of the Hon,ble Gujarat High court in the case

of Phitips Carbon Btack reported as 2016(4a) srR 235(GUJ) wherein para 2 & 3

have held as under :-

"2. The issue pertains to Cenvat credit on outward goods transportation agency
semice availed by the assessee for transportation of manufactured goods. This
issue is covered by the judgment of Division Bench of this Court in case of
Commissioner of Central Excise & Customs v. Parth Poly llooven Pvt. Ltd.
reported in 2012 05) S.T.R. 4. in which the following observattons hove been made
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21. Wt must. however, for our curiosity reconcile- lhe e.xpre.ssion ' 

Jrom lhe

nlace ol.removal" occuiring. in the earlier part oJ lh7 deJtnttton w h words-
\iff ioit'r- iiiii' of\Ziii,iii' iird'in- iiciisiie pait of the" definitio.n. C ounse t.

folr the assiessees 
"submitted that when a manuJacturer lransporls hts Jtrusned

'nroducls from the factory v)ilhout clearance lq any other place. such os
'sodown. harehousd etc. from where il would be ullimalely removed' sucn

'siivlie'ir iovered in the "expression 'out.vvard lransportalio.n up lo lhe place"

of remor.al' since such plate olher lhan laclqry Sale woul(l. De the poce oI

/emoval. ll/e do apprdciate lhat lhis could be one oJ lhe areas ,oJ tne"

aonlicatton of the'dxpression 'outyald lransportal.ion up to ,the place ol
rbmoval Wti are unitble to see whether lhis could be lhe sole reason Jor
isiig suth expression by the Legislature.

e

3. This Tax Appeal is, therefore, dismissed'"

IEmphasis suPPlied]

9'6 ln view of above, l hotd that Cenvat credit of Service Tax paid on

Transportation of final products by road from the factory gate to the buyer's

premises is admissibte in the present cases/appeats

10. Once the cenvat credit is hetd to be admissibte, the question of recovery

of interest and imposition of penatty do not arise in these cases'

11. ln view of the above, I set aside the impugned orders and altow atl six

appeats fited bY the aPPettant'

17. sffi (dRI r$*lrr+ gr{'d nI frq-sRl 3Tt}fi tti, t ftqr ardr t I

12,Theappeatsfitedbytheappettantstanddisposedoffinaboveterms.

il#\8

$nr
$r.{-fd (3rftr)

Bv R.P.A.D.

To

M/s. Madhu Sitica Pvt. Ltd.

DU-ll, Plot No. 53,55 &56/4 + B,

193, 196 &197,

GIDC, Chitra,
Bhavna ar.

Coov for information and necessary action to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone'

Ahmedabad for his kind information.

The Commissioner, GST & Central Excise, Bhavnagar'

TheAssistantCommissioner,GsT&CentratExcise,CityDivision,
Bhavnagar.

Guard Fite.

I

2

3

4)

acturer or trans tatton ot e manu
em$es oremova tot eceo

onttnn o lnovlut servrce eI u e

aS* q Rtr6I cr{td frfffs,
GIDC, Chitra,

fiffifrFt - 3qY oqo.
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