
t

(,
\(-/

rM g16 q. *. (qRr r
6 :ifia I w6s €eqr i aa:nllr u I

o.t.o. No.

18/Demaad/2016- l7

/y
^ nlA

xo
I Appeal / ltile No.

v2l73lBVRl2OL7
A,

kdr6/
Date

30-ot.2rJ17't. r^)x
u $fid Jrlsr (Order-In Appeal No.):

BHV-EXCU S-000-A P P- 122-2017 -18

:+ri$ 6r Rar6 / 24.Ot.20ta rrft n.fr 6t atu 7 07.o2.20LA
Date of Order I)ate ol issue

Passed bl.Shri Suresh Nandanwar, Commissioner, Central Goods and Service Tax
(Audit), Ahmedabad.

3rEqzrdT 'ssqr r€,lr.ro-+.i.al. (r'f,.&.) Earo ru t..l"trs t snr qb dt 3iih{ $rtsr s
.e/?.rb-rrs.A. fuara re.rr.r"rb t'sr;rwq d', atr gtrr ffii crR , :ngrf,d , iiftq dra (rE tsr 6{
1dsr cftqn), 3r6qilqr +i Bea rBG"qa rqqv Sr rlrlr .q, #dtu 3 ra trt+ arftIF-qq tquu 6'r

trRr 3e t 3rdJtd rJ fi 4€ 3rqrdi # F;(si fr :ntrr qrka 6[A fi 5*aq d :r{ra qrffi * sq

n-G-{+d E;qr rrqT t.

In pllrsuance to Board's Notification No. 2(r/20i7 C.l!x.(NT) dated 17. 10.217 read
rvith Roarl's Order No. 05l2017 ST dated 16.11.2017, Shri Surcsh Nandanrvar.
Commissioner .Cer.rtral Goods and Sen,ice Tax (Audit), Ahnredabad has been appointed as
Appellate Authoritl for the pllrpose of 1;assing orders irr respt_'ct of appeals liled under
Section 35 of Ccnt::al !,xcise Act, 1944 ar-rcl Section 85 of the Finance Act. 1994.

I

TT :i{^19*ai ns-f,d {xd 3cq{d/ s6Rrs 3rRr{a, t;dlq racl( q6/ n-d'r6{, xilfitc / sl;lil4{
/ qftfrrn*t rsRi lq{frfud drtl'qd i{de' t n#a: I
Arising oui of above mer.rtiirnecl OIO "issueci bv Aclditional /Join t/ Deputv/ Assistant
Commissioner, Cerrtral Ercise / Service Tax, Rajkol / Jamnagar / Gandhidham :

gft;6dr & cffi 6f dfrf trq .IdI /Name & Arlclress of the Appellants & Respondent :

M/s Makson Pharmaceuticals(I) hrt. Ltd., Rajkot Highway, Kherali,
Surendranagar - 363 O2O

gs^ 3ir{ar(3i{rfl t a-qEd 6fg EqCa f+Fiafud a{i* * sqq+-a cTftlort / wrfu+qu1 g saaT
gfi-a Ercr 6{ s.F-dr tt/
An-r- person aggrieved trr this order in Appeal mav file an appcal 1o the appropriate allthoritr.
in ihF follorviriE rrar.

$-Fn_ 16 ,+-;fl-q r.sra ?l?q (rd tdr*-{ 3tqr&{ ;arerftl-filT e cfd }S-d, ffrq 3drd qt6
yfuftfa ,1q44 ff ti'Rr"3sEt fi:rca'ra ('a fdaa:iBF-qa, tgg+ SI qrrr 86 + Jii+fuffi.fua wrr Sr ar s+fr * rt
Appeai to,Customs. E-xcisr: & Scrvice'la-.< Appcllate Tribr.rnal urrtlcr Section .l5B of CEA, 19.1.j
/ Under Section 86 of the Finant c Act. 1994 an appeal iies to:

+afr-+-ror rcqrfd € grefara HlrI flr;ra srr r1a, 4- arq 3iq|da 115 rrd tdrsT $trsq
-qlztfufllT fi h*s $-6. &Fc "dr6;r 2. ]fl{ * -q'qa og ftFff 6} fi'srfi ErB(' t/
Th-e special b-ench_ of_customs. Iixcise & scn ice Tax Appellate Tribural of west Block No. 2,
R.K. Puram, Neu'Delhi in all matters rclating to classification and valuation.

;qn*{d qHq r{ar d {drcr rrtr 3{fid + 3{orrdr tq set 3Tffd sqr sra.. },frq s.qre sra ud
t-Er+r ri{-drq ;qqrtrqwr ^fBr) fr qfa}r;T qifrq fr86T, , di"drq'Tfr E-6qrdt srtrd'3r€rdi
3r64drqr(- 3l..tt 61 6r JrS aG(r t/

To the West resiorral benr-h of ( rrsrorns.. Frr i5e.& Ser.r icr Ti,r x i\ppcllar." Tribunal (CF.STAT) ar.2"r Floor. .Bharmali Rharran. .Asrnva Ahmeda6,ut.ssb-Otd in f5s,i or ,lip".ii biir"iir,an as
menl iolled irr para 1 ld) abox.
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(A)

{i)

:rrq-d (3r+6q) 6.1 6rqtrq, iffiq {rg a=i {-dr ad 3ik 3?qr6 erffi::
()/O .THE 

COMMISSIoNER (APPIiALS). CENTRAL CST & EXCISE.

qfffrq a-d, d ('g & mEI / 2"'r Flurr. (iS'f Bharan,

tg 6t{' ftzr {-5, / Race Course Ring Road,

{rir6te / Raikol - l6t, 001

Enrail: cera mail.comcalsra kotaa'

Tclc Far No. O28l - 2l'7'7952121t1112

#ff0N'*Itir*nxn

(ii)



(iii)

(B)

(i)

(ii)

yffiq;qlqrfr-6{nT * sIJ{fl xfifr qrdd 6{i * RI' a-fiq tacrd ?16 1nfr41 f:;ffi, zoot,
a; B-{q 6 fi 3rd?td Frqtfta fuir rd "qq{ trA-3 +1 qR cfui fr q+ f$sT arar arfr(' I fd'rt' S
afi- S 6q t'o cF t gpr, s6r raqr( ate.F 6r airr ,.qrg €r aiaT 3lk 4ntl trql qalar, tw s

arq qr rtr$ 6ri, 5 drur $c(r qr 50 iro +clr d6 SEtrI 50 dle 6q(r t 3{ft6- t d *-qst:

1,000/- rq$, 5,000/- sqd 3rticn 10,000/ 6qs 6T Ftriftd ;rfiI eIc<F 6t cfr Fdrd +tt fttfR-a
?t*6 6r ariam. 'srm-a sqdrq ;qr-qriB-d{oT ffr cllsr * s6Tf6 {BEIT + arq t f4-S sfr

i+FiB-m6 d; * *'+ rqm art ffid d-+ gFrz ildRr f*-qr srfrr ilrft! r s-dift-d irrc 6I elrrilrd.

d-+ St rs rnur n g4 {rftt, f,6l aap-6 3nffiir ;qrerfu-fll #r er.rrr Rrd fl I praa" rr{er
(€ 3n-$ t Rs $l&{d-q{ + sr?r 500/- $cv 6r fiiri.kd ?rc.F EII 65ar 6lJn tl

The anoeal to rhe ADDcllate TribLrnal slrall bc liled in quadrupli(ale in form EA 3 / as
nrcscribed under Rulb'o ot Central Excise lADDeall Rules.' 2U0l artd shall be accompanied
Ssainsi one ir:hich it least should be acr'orirbanied br a fee of Rs. 1,000/- Rs.5000/-,
R'.(. 10-000/ rrhere amount of dtrtr drmrrnrl,inleresl/nenall\ /refund is upto 5 Lac.,5 Lac to
50 LaC and abore 50 l.ac resner'{irelr in llte fornr of crossi-rl bank drall in favour of Asst l
Recistrar of branch o[anr nornrnated uubli, sertor bank of the place rrhere the bench ofanl '
noiirinatecl oublic secrur l)ank ol thr nlat,' \rhcrt tlle lrnch oI the Tribunal is siluated.
Aoolication hadc [L'r sranl o[ sla\ shall he a, cottrpanred h\ a fee oi Rs. 500/
:+qraIq ;{rqrftI6{u'r + ga+qT }rqld, rm? 3n-$?q-E' I qq.+ #I qr{l 86(1 ) * 3fiJrd €-dr6{

iffi, 1994, + G'{n 9(1) * rra lasift-a c.rd s.r.-s fr En qfrdi ri ffr ar o*afr w ret
spr Bs :nltr & Fa-cg J{rd'SI 4S 6}, lq-fi cfr flFr fr rdrfr +'r trc* C t'+ cfr qfrrB-d

6tfr ?TGr) 3fR gilA fr eirT S s-ff t.+; qfA + H?r, sdr fra'r6{ 6I dtar ,eqrs SI 4i4 3lk ilrnqI
aqr s4iar $qq 5 drs qr 5{r$ 6q. 5 druI {,qq sI 50 Erg 5qq dfr lreltir 50 druI $qq t
:rfu+"6 6 maer: 1,000/- tq$. 5.000/- tqs 3{x'.ir 10.000/ rqS +r Eqi'ft-a rnr t5+ *t *F
+lara +t'r Fttta ira ar e{aara, sriFl-a :rqdq ;qqrfuflnT 6t qnqr * e-5rcr+'16go 6
** g frdI efi ert*;ffi sf{ t d'6 rqnr artr ffia d-fi iFFc zrd(r F+-qr srfrr aftv t e'dfr-d

sFFc +r sr4?rrd. f+ fir rs ?m{r fr {ir qftq ;16i €dftla 3lffiq ;:ryqfu+trt 6r qnrqr Rra t t

+errra :n&r (€ Jn-fu fi fa(r 3ad(a-q] * €rq 500/- w(,s;r ftti'fud ?j6 sffr s.{dr drn l/

Thr anoeal under sub seclion I tl ()[ Se.tiot') 8rr of rhe Finartce Act, l9c)'1. lo the Appellate
t iii,J,i{t"Shiti te t,tEd ,n ouirtilbticai. in Form s.T.5 as prcscribed under Rule-9(-1J'of the
Si-,ii".'iri nirtFi i4q,1. aird S6;,'11 6e i,ibmbarrie,l br a cbpr o[ the order appealed'againsl
iori;';i 

'i.Hi.ii:i 
;lt'he ;i.;iiii.; i;r,,I'ui,o "ir.,iiiir,r bih.in;Eani".l 6i a lees_ol Rs l000/

il here the amount o[ s"rvice lax & ihtercst rlemanded & pt'nirltr le\ lcd ol Rs 5 Lakhs or less'
ni.SdOOi -iitreie rhe Jmounr ot scn ic. rax & inlr.resl f,emarided & penaltl lelied i-s more
than live lakhs but not exr eerlinR Rs. Fi[tr l.akhs. Rs. ]0.00,0/ \\hcre the amount ol -senlce
i"i'a lnr.i"ii",ie-a"d"a ,t rienitit le',rJd Is rror. lhan fifl\: Lakhs -rupqes, in the.folm of
ilri;.;,i ii;;I ciiiii 'in tiui,ilr"t rhe Assiirinr niqislral L-rf lhe bench of nominated Public
iiiioi eink oi tf,e pinii ir:fr"ri ifre bini tr "t I'ri6urral is siruated. / Application made for
g;ni of stai: tl.lnll 5s'pi-omprrnirrl br a fee of Rs.5(t0 ' -.

Ea vftF.+a', 19946T tlrr 86 61 5q-trnrsrl (2) r'q (2A) + 3{a?td tS ff rrfi 3rqa, ftr*{'I
fffi, 1994. + B-quT 9(2) 1rd 9(2A) t ara ltqifua cr;d s.r. 7 fr 6r frr rM qE 3{+ fl1rr

}rr+ra. *;fiq rarfid, ?I"6 sqdr Jir{FriI 1Jqtd1 A:erq tflra e]FF ERr crftE :nttr fr cF-qi

r#a +t' (ra-A t tsi qia qarfud "ddr arf*'t iltr inqra {dr{r {r-6rtrm fl.qfrd 3{crdT 5cl rTf,d'

+dq racrd 11"n;, sdr6{ 6t 3lffrq -ararfur<q 6t v#.d -$ 6-{A ar ffir -t drd 3ne?i 6I

cfr efr flrq d fldrd +rfr Jfr r ,

Thc anneal urrder sttb secliol) lll and l2Al ,)l lhe srclron 86 the Firlance Act l9()4. shall be

if.alf ioi St.7 us lri.ti.'r.,etl rtnrler fiule q (.21 & qt2Ai r)l tlte Senice Tax Rttles. 1994 and
.hijl b. u..ornprni"i:l l,r a copr uf order oi Commissioner Central Excise or Commissioner.
C."i."igr... fnpp"itsl 1o,'.,if ryhich slrall l.re a, errifred coprlarrd copr of the order passed

Ui ii . Com-isiidn.t 
'uur 

hot,zinq the Assrstattl ( ommissidner or Deputr Commissioner oI

Cerrtral Excisc/ Serrice fan 1o lilc ilrr cppeal helorn Ihr Appellalc Trihunal.

fiqr srE. i-ffq Jcqrd qt6 (rd ti-{rfi{ }ffi.q cTB-d;{oT (He) t cfr 3{ffi il a.Ia-d n-+d-q
y..+ra"rra yfuG-+q 19d4 ff il(r 35(rs e 3ia?td, ut fi Hm:rfrG-q?r, 1994 6I qrr 83 +

3rd"td'fr-dTs{ +l efi dr{ 6^t arg t, f,s 3{rear fi cft gffiq wfufllT fr 3ifrd +-{A s}RI saqr

efffi/fidr il qrrr fi ro'hqra (1070), 3"I qrrr (rd raiar ffi t, qT qataT, sq +-f,d 
-gatdT

#ofra t. 6T errrna Gnqr drr. ot-J fu 5e um + 3idlrd .rtrr B.srfr diil Iskd tq nRt at
6{E 5c(r t rrfu+ a $1

ffiq td{K ?rffi t'a fidFr{ + 3rdda'aFT f+.s rnr ?Te'F" fr F*q qnF-a t
(,) uru tt * t jr,rfra r+q
(ir) ffie sqr fr A 4g;r,cci {rRl

{iii) ffie r*n G-{fi.r{fr * fA-{4 6 * saira tq r+q
- Esrfr {6 la 5o titr * crdqri'fd.&q (q 2) 3{fuF-{q 2014 + 3{KtH t $.ffi 3lq-&q

qliffi t {JTsr BERrttrm €2r4q 3rS ('d .nfi6 +} eq +fr ilntl
For an anDeill to br lilcd irefc,re the CESTAT, unrler Section 35F of the Central Exr-ise Act'

is+iiihilfr-i" 
"iro 

,,ru.l" applicairle to Scn'ir:e'Tax un(ler Section 83 of the Finance Act, 1 994.
arr auoeal acairrst rhis oriler shrrll lic t-relbrc the Tritrurtal on Pa\ menl of l0'o of the dut\
,temirirlert rrhcrc dutt or rlll\ .ln(l p.rralt\ arc irr dispute. or lenrlq. \\ here petlalt\ alone ls ln

;i;;;i;. pririli"Alt. ,n-,oiinr nt pie depbsir paralrli. sould be subjcct to i ceilirrg of Rs. l0
Crores,

Under Central tixcise and Sen,ice Tax, "Dut." Demanded" shall inchtde :

lil amounl dct.-rmirled tlntlcr Se|tion Il l):
iiir amotlnl ol errolleotls (.n\irl ( r.{lll lakel);
lilit anrount Davable ttnrlr:r Ilule 6 ol tlre Cenvat Credit Rules

"."ii.l"a iurth,.r'rliar llr,. DTorrsrorr:, ol tl'tis Sr..lion shall not appll lo the star

uppti,.ori"ri an.l 
-,,p["uit 

p,inOi,,q lieflre anr itppellate aLlrlruTrl\ uriot to tht colrmcnc.menl oI

the Frnance (No.2l A( t. 201 +.
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(c)

(i)

(ir)

(iii)

(ivl

(")

(, i)

(D)

(E)

(F)

.t*

flrTa E{rfiT{ at q:r&rur 3n}frd :

Revision aoolGation to Government of lndia:
ss ]rrlEr 6t'q-*firror qfr-ry ffifua qrrd a, ifrq r.qra qra yEfi:ra, iq.)c 6r qRT

35EE & q?rq'qrd6 h 3rd?Ta sraq gfuq s{rld lrt6n. qa-fte{oT 3ftiqa 16rl. h.d a+rr*q. {rr+d
fr''fir4, d?fr rBd:frf,q *c elaa, ssq arai, d ftefr r riooi, +t Arqr orai qrBqr I
A revisiorr apDlication lies to the I nder Secrcralr. Io llre Co\crnmenl rrl lndirr. Revision
ADDlication Uhir. Ministn oI Finance. lJcDartm(,n1 ol Revcnue. -lth F'lLror. Jeevan Deco
Buildinu. Parliament Street. Neu Delhi I10001. under Scclion J5EE of rhe CEA 1944 iir
respect-oIthe follorvirrg case, governcd br first prorisrr 1() sLb-ser'1ion lllofSccrion-358 ibid:

qfd qrd t G;fr mrsra * ffrfi-A fr s6r aq-srF Effi qm +l i4ffi +.Rurd t crER 116 * qrrarra

* Ctra qr Cffi ira 6rrsr} qr fu-* E;S'r.+ arsrr 116 t SF-t srflr 116 cRrr&T S *lra, qr G;S

Fm 15 t qr erslrur * era * qs{s{rr fi qha. fidt +nrirr qr f+-S srET{ {F * qrfr fi arsra
* qrra dr/
ln case oI anv loss of soods. u,her-e the loss occurs in transit from a factorv to a warehouse or
lo anolher ldcton or Trom orre rrar, housc lo ar'rotller drrrinc thc course ul orocessins o[ the
goods in a rvarehouse or in storage s,hether in a tacton or in"a $arehorrse

enra fi sr6{ NI {r( qr et{ st G-qta +r G ars & EfuuT t' r$rir 6-"d qro w eft .€
ffiq r.qrs rf6 fi qc (trfr.) + 4lffd n', d cTr[d t Erer fid {IE JT sf] d Grsta ffr 4S ti
t"
In case o[rebirte o[rlur\ ol ex,ise or gcrorls,'xp('rlld Io apl 66t-ln1r, or territon orrtsjdc lndia
of on excisable materidl used in Ihe rrranulaitrrre o[ the goods rlhich arc ciported to anr
countn or territon outsicle lndia.

qE r.qrd 9J6 ;Fr elr?nd fu('Fddr a{r{f, fi dr6.{. rqrd 4r Tcrm at qra fua fuor erq i Bt /
ln case ofg-oorls erp'orted oLttsidc India expot l to \t pal or Blrutan. $ilhout pa\mcnt of dutr'.

{Efa'.rd r.qr< + 3?qrqa at."6 t slrrard + farJ a} 5qA idld {s JrfrF-++T (rq {€'& EB--T
+finat + 6? FFq A ,t€ t rtk tS vr{er G} Jrq4dj3qrd) fi rdqr E,e yfuF'q.q (a 2)

lq98 fr qrr 109 t raqr fr+a Er rr€ afife 3frdr +frrqrfrfu s{ qT qre i qrka l+(, rr('trl
Credit of an\ dul\ al]orred to lre Lrtilizcd 1,)\\ards pa\ment o[ excise dutr on final products
under the oiovisions of this Act or thc Rules ma(le there rrnder srrclr orrler is oassed bv the
Qonrrnigqioher (Appeals) on or allcr . Ih{'dale appointerl urder Sec. iOq ot lhe Financc (No.2l
Act. 1998.

Jctr+-d 3aA-{d 6I * c'R'{i sq{ Ticzn EA-8 e, ;i ff e+q J.crda ere<6 (3rfd) ft-{J{rd-fr,
2001, t p4q o t 3rdrtd fa'frfas.d t, fs m&qr * {incnT + 3 fi6 t #d fi arff urfrv r

3ctrd Jnif,fr + €Rr 4d rnltr a rifi'a $rlsr *r d cfrs'i €Hrd &;rrfr arfrar qrpr fr i-;fr-q
3aqr( ?16 irfuftra, 1044 SI qr{r 35-EE * a-ra Fatfft-a ere SI Jflr{rft t qrh{ t dk q{

TR-6 # cft FETa SI arfr qrFd('r I '
Thc abote auolication shall be rnade in dtrolrcate in l'orm No. EA 8 as sorcified rtnder Rule. (l
of Central Eicise lAonealsl Rules. 2001 rr'ithin J months frcrm the Llate on uhich the order
sousht to be aooedlid asaihst is tommunicirled and shall be arcomoanied br trro cooies each
of tEe Ol0 and'Order lE-Aonerrl. Ir should also be accomDanied bi a coor o[TR 6 Cha]lan
evidencing pa-\'menl of presi iibed fee as prescriberi unrler Section 35 El- ol"CEA. 19-14, under
Major Head of Account.

q+tarur 3irif,d * srer ffifua ftql'fta rra.fr 3{ilq"fr fi arfr orBq t

#ot t-r.a {fr-q (rfr drrr *t I :c1S 4rlr fr d 6qt 200j- 6i srriarFr B.qr drcr

{6Fr \16 aro sq$ t;?Trdr 6} d dq$ 1000 -/ 6r elrklr;r B-{r aKr I

The revisron aoolrcatiun shirll bc accomoanied "bv a tee ol Rs. 2tl0/- rr here the amounr
involved in Rupees One Lac or less and Rs. 1000/,- rrhere lhe amounl'inlolred is inore than
Rupees One Lat.

aft gs rr&. fr 6l {d yr{qfr +r rpr}sr t d qA6 {d 3a-e?' * ftr. r1a 6r slrrdm 5q{-rd
d?r ii B-qr ilar qTktj fs dzs t rt-i rq sfi fi fil@T +eI sr-6 t il+* # Au qeiten fi?hq
rqIRI-6-{.uT +i t+ a{-o q1 ffiq qr6ri +f (rs 3{ri{d lsqr drdr t r / tn case, if the order
corers various nrrnrbers rrI order in Orieinal. fee for each O.].O. should bc oaid in the
aforesard manncr, nol \\ilhsrandinq thc fac{ th.lr the one appeal to llTe Anpellanr Tribrrnal or
the one al)plicaliolr !o th-e Centr?l C_ovt. A.s lhc case mar bc. is lllled ro avtiiil scriptoria tork if
excisirrg Rs. I lakh f.e ol Rs. 100/- for ear h.

qplrfl?tfud arzlrFEr ?rffi irftlBq4, 1975, 4, rrgfr- t * JERIr{ {fr Jid?r (.E F€rrlf, 3{rerr 8I
cfr q{ ftnttd 6 59 fr} tnr -srcrTarq rf6 frfuc'd}T 6t-dr qrft('r , ^

C)ne cour o[ aonlication or O.1.0. a5 thc case mav bc. and the order ol the adrudicatinp
authorili shall'6ear a courl fec stalnp o[ Rs. 6.50 ai rrrcscriberl under Sc]redrrle-l iir terms oT
the Couil Fee Act,l975, as am,^nderl.

S+r rIa, a;A-q riqr e1a ua S-ar+r srffdtq ;qTirft-dFloT (*'14 fafu) Bqara&, 19b2 * dffi-f,
r.q 3dA FdFrd a6-61 af r+Faffia 6{A drd fut *r rltr aft eqra Jr6i{-d f6'qT drdr tt /
Attention is also invite<l to the rules corerins tht sc and other related matters contained in the
Customs, Excise and Service Appellatc Tribr-Inal {Procedure) Rules, 1982.
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F.No.V2l73lBVR/2017

ORDER-IN-APPEAL

lws Makson Pharmaceuticals, Rajkot-Highway, Kherali, Dist', Surendranagar-

363020 (hence forth, "appellarl") has filed the present appeal against the Order-in-

original No'I8/Demand 12016i..7 dated 30.01.2017 (henceforth,,,impugned order,,)

pasled by the Assistant commissioner of central Excise Division, Surendranagar.

(henceforth, " adi udic ating author ity")'

2.Subsequently,theBoardVideorderNo.05/2017-Sen.iceTaxissuedvideF'No'

|371|3120|1.sI ciated 16'11.2017 by the Unrler Secretary (Service Tax), CBEC, Ncw

Delhi-hastransferredthesaidAppealPetitiontotheCommissioner'CentralTaxAudit'

Ahmedabad for passing Order-in-Appeal'

3. Briefly stated, the facts ofthe case are that a show cause notice was issued to the

appellanton2l.03.20|6forrecoveryofServiceTaxofRs.3,0g,l03/-ontheexpenses

towards.ForeignToursandTravelsmadebytheirDirectors,aspertheprovisionsof

erstwhile Section 66A of the Finance Act,lgg4 and place of provisions of Services

Rules,2012 after classi$ing the same under the category of " Business Auxiliary

Services" during the p.rioi zotz't: to 2015-16 ( upto 3l'01'2016)'The demand was

raised on the ground that the expenses towards the above said services are falling under

the definition of promotion or marketing or sale of the goods and also towards

procurementofgoodsandservices.Theadjudicatingauthority,undertheimpugned

order, conrrrmed the demand of Rs.3,09,103r and ordered the same to be recovered

along with interest. Pcnalty of Rs.i0,C0Cl u,as also impose<l under Section 77(1)(d) of

Finance Act,1994 und p.,ulty of Rs'3,09'103/- was imposed under Section 78 of the said

Act.

4. The appellant has frled the appeal on the ground ;that orfi ofhml rnourt ofRs'

24,8531g1-incurcd on foreigrr tours fuing tE period in dispm'g' onty Rs' 3'47'410/- was incured in

fwign crllltrpy towaG hotel acmffrnodation oftre Directors. As per Rule 5 of Place of Provision of

Services Rules, 20l2,the place of provision of service for hotel accommodation is

outside India being related to an immovable property' Hence, the demand to the

extent of amount spent in foreign currency on hotel accommodation is not

sustainable;thatthepaymenttowardsbookingofairtickets,Visafee,medical
poticy,etchavebeenrnadetoM/s.NamanTravelsinrelationtotripsundertakenby

theDirectorsofthecompanyforofficialpulposes,itiscontendedthattheyhave

incurred expenses in India when they have booked flight tickets' Visa ' medical

policy etc through their travel agency. Thele is no expciiditure incurred in foreign

.urr*.yonbookingofflighttickets,Visaetc'Theexpenseswereincurredtowards

foreign trips made by Directors but no payment has been made to any service

p.o,id., located abroad with regard to booking of flights tickets, Visa, cancellation

etc. The appellants are availing the services of M/s' Naman Travels who is a

7
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registered service provider in India and has collected Service Tax in the invoices

raised by them. Hence, Service Tax has already been paid on the services received

in relation to foreign tours of the Directors.; that the scope of "Business Auxiliary

Services " covers the entire gamut of services rendered for or on behalf of the client

ranging from procurement of goods, production of goods, provision of services,

marketing and sales promotion, customer care and services incidental or auxiliary

to the aforesaid activities. In order to classiff under the "Business Auxiliary

Services " there has to be a tri-partite arrangement i.e services have to be provided

on behalf of a third party. In their case, there is no rendering of services 'on behalf

of client'. The directors of appellants have made foreign trips for official purposes

and the only services received by the appellants are that of tours and travel agency

i.e M/s. Naman Travels for booking of air tickets, cancellation , visa , etc The

payments have been made to M/s. Naman Travels in India and Service tax has been

collected in the invoices raised.; that Section 68 of Finance Act, 1994 read with

Rule2(lXdXG) of Service Tax Rules,l994 has no application in the instant case as

no service is imported. Further the Directors by undertaking foreign trips for

official purposes are not rendering any service to the appellants and hence Sl.no. 54

of Notification No. 30/2012-5T is not applicable; that the amount of Rs.

24,85,3191- which includes the amount of Rs. 6,96,486/- pertaining to ticket

cancellation which was never incurred and the travel agency i.e M/s. Naman

Travels raised a credit note of the relevant amount whenever any ticket was

cancelled by the appellants. Accordingly, quantifrcation ofdemand is incorrect and

the demand in any case cannot be confirmed on the amount of Rs. 6,96,486/-. The

appellant has cited number ofdecisions which were relied upon in their present appeal.

The appellant has also contested the charge of suppression of faots and imposition of

penalty.

5. A personal hearing was held on 04.01.2018, wherein Ms. Priyanka Kumari,

Advocate represented the appellant and reiterated the grounds of appeal .

6. I have carefully gone through the appeal papers. Considering that appeal against

impugned order passed on 30.01.2017 has been filed on 28.03.2017,I find that the

appeal has been filed within the time limit of three months prescribed under Section 85 of

the Finance Act,1994. I also note that the appellant has made the payment of Rs. 23,183/-

i.e 7.5% of demand of Service Tax of Rs. 3,09,103/- vide Challan No. 00660 dated

23.03.20 17 towards the pre-deposit.

7. The issue which is to be decided is whether expenses reflected in the Appellant's

Ledger Account of Foreign travelling Expenses for the year 2A12-13 to 20 I 5- 16 (till Jan-

2016) we liable to service tax under the category of "Business Auxiliary Services" and

whether the appellant is liable to discharge service tax on the same under reverse charge

mechanism as per the extant legal provisions. From the ledgers submitted by them, I find

that the expenses are pertaining to 'Air Ticket, Cancellation of Air Ticket, Visa Fee,

Medical Policy and payment made mainly to one Travel Agency Firm viz. Naman

a
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Travels and references of such expenses are attributed to Mr. Makasana Dhanjibhai,

Mr.Makasana Kalpeshbhai with such attributions like; Cathay Pacific, Air India,

Emirates, Visa Fee, Visit to Abu Dhabi etc. Thus, it transpires that the expenses are made

by the appellant towards the foreign tours of directors either in foreign currency or

payments made in Indian Rupees to travel agency in India for such tours. There is no

dispute that these expenses were incurred by the appellants towards the business tours 0l

their Directors . In other words, such expenses were nothing but the payment made for

the promotion of their own business. As the Directors have been travelling on foreign

tours for promotion of the business run by the appellants , the services under the category

of "Busirress Auxiiiary Services" as defiiied urldcr Section 65( i9) oi tlie Finamoe Act,

1994 have been rendered by the directors to the Appellants. As per Section 68 ofthe

Finance Act, 1994 read with Rule 2(d) (G) of Service Tax Rules,1994 , the appellants are

liable to pay Service tax in respect of the services provided by the Director to the

company i.e said appellants , which is specified at Sl. No. 54. Notification No.

30/2012-ST drd. 20.06.2012 as amended.

8. In view of aforesaid provisions , the appetlant is liable to pay 100% Service tax as

the said services have been provided by the Director of the company and are reflected in

their accounts ledger and Balance sheet. As per the above said Notification, the appellant

is liable to pay Service tax under Reverse Charge Mechanism on the entire amount of the

services provided by the Director or in respect ofexpenses on services towards Director.

g. As far as invocation of extended period of demand is concerned, I find that the

fact that the appellant had not taken into account the correct taxable value for the purpose

of payrt'rent ol service tax as appiicable, was reveaied oniy during the verifiuation oi

records of the appellant carried out by the departrnent. This act of deliberate defiance of

law has to be reprimanded. I, therefore find that extended period has been correctly

invoked for demand of service tax . The case laws cited by the noticee are not relevant in

the instant case as rhe noticee had failed to tulilll their legal obligation by assessing the

true taxable value and discharging the service tax liability on the same.

The Hon'ble Supreme Court in the case of Commissioner of C. Ex., Aurangabad Versus

Bajaj Auto Ltd - 2010 (260) E.L.T. 17 (S.C.) - has held:

" 12. Section I I A of the Act empowers the central excise fficer to initiate

proceedings where duty has not been levied or short levied within six months from

the relevant date. But the proviso to Section I lA(l), provides an extended period

of limitation provided the duty is not levied or paid or which has been short-levied

or short-paid or erroneously relundeti, 4 there is Vauri, coliusion or any wiifui

mis-statement or suppression offacts, or contravention ofany ofthe provisions of

this Act or of the rules made thereunder with intent to evade payment of duty. The

extended period so provided is of five years instead of six months. Since the

proviso extends lhe period of limitation from six months to five years, it needs to

The initial burden is on the department to prove that the

,^'.i
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situation visualized bv the proviso existed. But the burden shifts on the assessee

once the deDartment is able to nroduce material to show that the nellant is

puiltv of anv of those situations visualized in the Section. "

In this case also I find that the department has been able to bring on record that the

appellant had failed to pay service tax. The appellant failed to offer any plausible

explanation except to site some judgments, which as discussed supra I have found to be

distinguishable in the facts of the present case. Therefore, I find that the extended period

for demand of Central Excise duty not paid, is rightly invoked in this case. I also find that

by actir,g in the rnanner as above, the said appellant have rendered themselves liable for

penal action under Section 78 ofthe Finance Act, 1994 and also under Section 77(1)(d)

of the said Act.

10. The appellant has also claimed waiver of penalty under erstwhile section 80 of the

Finance Act,1994 on the ground that they had bonafide belief that no service tax is

payable under "Business Auxiliary Service" on the expense incurred on foreign tours.

However, from the aforesaid facts and discussion, I hnd that the charge of suppression

& mala fide with intent to evade duty is convincingly established against the appellant

and I am also unable to accept any claim of bonafide.

In the case of Commissioner of Central Excise, Raipur Versus Rai Wines -
2012 (28) STR 46 (Tri. Delhi) it was held:

"15. In the matter o-f involving Section 80 of the Finance .4ct. 1994' we are not in

agreement with the finding of the Commissioner (Appeals). A person giving his

own interpretation of notification and then arguing that he was under the bona

fide belief cannot get the protection of such Section 80. "

In view of forgoing, I hold that the benefit of waiver of penalty under erstwhile

Section 80 is not admissible to the appellant.

11. The appellant has submitted that out of total amount of Rs. 24,85,3191- incuned

by the Appellants on foreign tours during the period in dispute'only Rs. 3,47,410/- was

incurred in foreign currency towards hotel accommodation of the Directors. It has also

been submitted that the hotels providing accommodation are situated in foreign countries,

hence the place ofprovision of service is outside India as per Rule 5 ofPlace ofProvision

of Service Rules,2012. The said Rule is as under :-

" 5,Place of provision of sertices relating to immovable property.- The place o1

provision of services provided directly in relation to an immovable property,

including seryices provided in this regard by experts and estate agents, provision

of hotel accommodation by a hotel, inn, guest house, club or campsite, by

whatever, name called, grant of rights to use immovable property, services for

4



F.No.Y2173lsVRl20t7

carrying out or co-ordination of construction work, including architects or

interior decorators, shall be the place where the immovable property is located or

intended to be located. "

The appellant has claimed that they have made direct payment during the relevant period

to the Hotels situated in foreign countries for providing accommodation to the Directors

on business tours. I iind that where the hotels providing accommodation are situated in

foreign countries, the place ofprovision ofservice is outside India and hence the demand

to the extent of amount paid in foreign curency on hotel accommodation is set aside.

ilowerer, ihe actuai a ount needs to be quantified lor this purpose. Accordingly, I direct

the adjudicating authority to veriff the actual amount spent in foreign currency on hotel

accommodation after taking into account the necessary documents submitted by the

appellant before him,

12. It has been further submitted by the appellant that the demand raised by the

department on the taxable amount of Rs.24,85,319/'also includes the amount of Rs.

6,96,,4861- pertaining to ticket cancellation . I find that the amount towards cancellation

oftickets cannot be considered to be a part ofservice and hence I hold that such amount

needs to be deducted from the total taxable amount . As the actual amount needs to be

verified for this purpose. I direct the adjudicating authority to verify the actual amount

pertaining to cancellation of tickets after taking into account the necessary documents

submitted by the appellant before him.

13. The appellant has also made submission that they have availed the services of IWs.

Naman T'ravels who is a registered service provider in India and has collected service tax

on the invoices raised by them. As such the service tax has already been paid on the

services received in relation to foreign tours ofthe Directors. Taking cognizance ofthis

submission, I hold that the appellant is entitled to have deduction of the service tax

already paid by them on the invoices raised by a service prol'ider in India. However, in

order to ascertain the quantum of service tax so paid , I refer the matter to adjudicating

authority with a direction to veri! the actual amount of Service tax after taking into

account the necessary documents submitted by the appeltant before him'

14. In view ofthe facts and discussion herein above, I allow the appeal partially and

remand the case back to the adjudicating authority for the limited purpose of

quantification of amount as discussed in paras 10,11 and 12 above. The penalty imposed

under Section 78 of the Finance Act, 1994 shall commensurate with the service tax

finaily confiime<i after re-quantification. The appeiiarrt is aiso diiected to put all the

evidences belbre the ad.ludicating authority in support of their claim as well as any other

details/documents etc that rnay be asked by the adjudicating authority when the matter is

heard in the rernand proceedings before the Adjudicating Authority. These hndings of

mine are supported by the decision/order dtd. 03.04.2014 of the Hon'ble High Court of

Gujarat in the Tax Appeal v/s Associated Hotels Ltd and also by the 
_decision 

of the

l,.,tt
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Hon,ble CESTAT, WZB , Mumbai in case of Commissioner of Central Excise ,Pune-I

V/s. Sai Advantium Ltd and reported in20l2 (27) STR 46 (Tri-Mumbai).

15. The appeal filed by the appellant stand disposed off in above terms.

,4r',8
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To,

IWs Makson Pharmaceuticals (I) Pvt Ltd,

Rajkot Highway, Kherali,

Surendranagar-363020

Copv to:

l.The Chief Commissioner of CGST, AhmedabadZone.

2.The Commissioner of Central Tax, Bhavnagar.

3.The Additional Commissioner, Central Tax (System), Bhavnagar.

4.The Asstt./Deputy Commissioner, Central Tax, Division-Bhavnagar,

5. Guard File.

Date: 2*01.2018
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