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In pursuance to Hoard's Notification No, 202017 C.ECINT) dated 1710217 read
withh Boarnds Order Noo 05/20017 87 datedd 16112017, Shei Suresh  Nandanwar,
Commissioner Centrul Goods and Serviee Tax |Audit), Ahmedabad has been appointed as
Appellate Authorty for the purpose of passing orders in regpect ol appeals filed under
Section 353 of Central Excise Act, 194 and Section 85 of the Finance Act, 1994
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Arising out of ubove mentioned OI0 fssued by Additional/ Joint / Deputy / Assistant
Commissioner, Central Excise | Serice Tax, Ragkot | Jamnagar | Gandhidham

3| et & Ui & T UE 9 Name & Address of the Appellants & Hespondent

M/s Makson Pharmaceuticals{lj Pvt. Ltd.,, Rajkot Highway, Kherali,
Surendranagar - 363 020
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Appeal to Customs, Exrise & Service Tax Appellate Tribunal under Section 338 of CEA, 1944
{ Under Section 86 of the Finance Act, 1999 an appenl lies o
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The special bench of Customs, Excise & Serviee Tax Appellate Tribunal of West Block No, 2.
. ram, New Delhi in all matters relating 1o classification and valuation
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To the West regional beneh of Customs, Excise & Service Tax Appelliate Tribunal |CES
2 Floor, Bhaomali Bhawan, Asarwa ."'|hn|r|:l:|ha|||-l#Hf.I-ﬂ]Ev‘in ﬂnm uiﬂn|:pl:r::::iﬂ1u F:-!-rqu'flsrlrr: F;Jr.t:-
mentioned i para- 1ia) above
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The appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3 | a
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The apw—glhundi.-r sub section (1) of Section BH of the Finance Act, 1994, 1o the Appellate
ribunal Shall be filsd i quadruplicate in Form S.T.5 as prescabed u}gﬂ_ﬂ Rule *g'[jll; [
ervice Tax Rules, 1994, and Shall be accompatied by a copy of the order appeal
{one of which shall be certihed copy] and  should be recompanied by a fees of Rs 1000, -
where the amount of service tax & interest demnnded & penalty levied of Rs. 5 Lakhs or less,
Rs. 5000, - where the amount of service tax & lﬂh':ﬁ!‘ﬂT demanded & penalty levied is
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs 10,000/ where the Hmnumhnf SETVICE
tax & inferest demanded & penalty levied 15 more than ﬁ['lh Lakhs rupees. in the | of
crossed bank draft m favour of the Assisiant Registrar of the bench of nominated i
Sector Bank of the place where the bench of Tnbunal is situated, [ Applicabon made for
prant of stay shall be pecompaned by g fee of Ks 500/ -
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The appeal under sub section (2] and (24) of the section 86 the Finance Act 1994, shall be
filedd in For ST.7 as prescnbed ander Rule 9 §2] & 9{2A) of the Service Tax Rules, 1994 and
shiall be accompanied by a copy of order of Commssioner Central Excise or Commissioner
Central Excise (Appeals) (one of which shall be u certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissigner or Deputy Commissioner of
Centrul Excise! Service Tax to file the appeal hefore the Appellate Tribunal.
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Faor an appeal o be filed before the CESTAT, under Section 35F of the Central Exrise Act,
{44 which is also made applicable 1o Service Tox under Section 83 of the Fingnee Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
dernanded where duty or duty and penalty are in dispute, or penalty, where peralty alone 18 0
dispute, provided the amount of pre-deposi pavable would be subject to a ceiling of Ka, 10

Crores, _
Under Central Excise and Serviee Tax, “Duty Demanded” shall include -
il amount determined under Section 11 I
(1) amound of erroteous Cenvat Credit taken;

fiii) amaunt pavable under Rule & of the Cenvat Credit Rules
provided further that the provisions of this Section shall not apply 1o the stay
application and appeals pending before any appellate suthority prer to the commencement of
1he Finance (Mo Em'r. 20014,
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A ‘mon application lies o the Under Secretary, (o the Government of India, Kevision
Application Unit, Mimstry of Finance, Department ol Revenue,  4th Floor, Jeevan Deep
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Bunlding, Parhament Street, New Delbe- LR, under Section 35EE of the ClhA 1944
respect of the {ollowing case, governed by hirst proviso to sub-section (1) of Section-358 hid:
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In case of any loss of goods, where the loss ocours in st from o fsctory ioa warehouse or
to andther [Hciory or Trom ope wurr:lm s io another during the course of processing ol 1w
s in B warehouse or in-storage whether ina factory or m o warehouse
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ntral Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealel] against s communicated H{id shall be accompanied by two copes eac
of the 010 and Order-In-Appeal, [t should 315_411 e accompanied by oa copy of TR-6 Challan
evidencing payment of prescribed fee as préscribed under gf-tmn 3!% EE ol 'CEA, 1944, under
Major Head of Account,
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Attention s also invited 1o 1he rules covering these and other related miitters contained in the
Customs, Excise and Service -'ﬁ:ppthn'rr Trnbunal (Procedure) Rules, 15982



F.No.V2/73/BVR/2017

ORDER-IN-APPEAL

M/s Makson Pharmaceuticals, Rajkot-Highway, Kherali, Dist.,, Surendranagar-
163020 (henceforth, “appellant™) has filed the present appeal against the Order-in-
Criginal No.18/Demand/2016-17 dated 30.01.2017 (henceforth, “impugned order”)
passed by the Assistant Commissioner of Central Excise Division, Surendranagar.
(henceforth, “adiudicating authorin™).

2. Subsequently, the Board Vide Order No. 05/2017-Service Tax issued vide F.No.
[137/13/2017-5T dated 16.11.2017 by the Under Secretary (Service Tax), CBEC, New
Delhi_has transferred the said Appeal Petition to the Commissioner, Central Tax Audit,
Ahmedabad for passing Order-in-Appeal.

3. Briefly stated, the facts of the case are that a show cause notice was issued to the
appellant on 21.03.2016 for recovery of Service Tax of Rs.3.09.103/- on the expenses
towards ‘Foreign Tours and Travels made by their Direciors” as per the provisions of
erstwhile Section 66A of the Finance Act.1994 and Place of Provisions of Services
Rules.2012 after classifying the same under the category of * Business Auxiliary
Services”  during the period 2012-13 to 2013-16 ( upto 31.01.2016).The demand was
raised on the ground that the expenses towards the above said services are falling under
the definition of promotion or marketing or sale of the goods and also towards
procurement of goods and services . The adjudicating authority, under the impugned
order. confirmed the demand of Rs.3,09,103/- and ordered the same 1o be recovercd
along with interest. Penalty of Bs 10,000/ was also imposed under Section T7(1Md) of
Finance Act,1994 and penalty of Rs.3,09,103/- was imposed under Section 78 of the said
Act.

4. The appellant has filed the appeal on the ground :that out of total amount of Rs,
ld,EﬁjISL’-irmm:imﬁm@mdﬂgﬂtpﬂmmmmﬂﬁﬁmlmwmtu
mwwmﬁhﬂmmmjﬁiﬂﬂﬁrmmMpaﬁﬂhﬁuf Place of Provision of
Services Rules, 2012,the place of provision of service for hotel accommodation s
outside India being related to an immovable property. Hence, the demand to the
extent of amount spent in foreign currency on hotel accommodation 18 not
sustainable: that the payment towards booking of air tickets, Visa fee, medical
policy, ete have been made to M/s. Naman Travels in relation to trips undertaken by
ihe Directors of the company for official purposes, it is contended that they have
incurred expenses in India when they have booked flight tickets, Visa , medical
policy etc through their travel agency. There is no expenditure incurred in foreign
currency on booking of flight tickets, Visa ete. The expenses were incurred towards
foreign trips made by Directors but no payment has been made 1o any service
provider located abroad with regard to haoking of flights tickets, Visa, cancellation
etc. The appellants are availing the services of M/s. Naman Travels who is a
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registered service provider in India and has collected Service Tax in the invoices
raised by them. Hence, Service Tax has already been paid on the services received
in relation to foreign tours of the Directors.: that the scope of “Business Auxiliary
Services " covers the entire gamut of services rendered for or on behalf of the client
ranging from procurement of goods, production of goods, provision of services,
marketing and sales promotion, customer care and services incidental or auxiliary
to the aforesaid activities. In order to classify under the “Business Auxiliary
Services " there has to be a tri-partite arrangement i.e services have to be provided
on behalf of a third party. In their case, there is no rendering of services “on behalf
of client’. The directors of appellants have made foreign trips for official purposes
and the only services received by the appellants are that of tours and travel agency
L.e M/s. Naman Travels for booking of air tickets, cancellation , visa , etc The
payments have been made to M/s, Naman Travels in India and Service tax has been
collected in the invoices raised.; that Section 68 of Finance Act, 1994 read with
Rule2(1)(d)}(G) of Service Tax Rules, 1994 has no application in the instant case as
no service is imported. Further the Directors by undertaking foreign trips for
official purposes are not rendering any service to the appellants and hence Skno. 5A
of Notification No. 30/2012-8T is not applicable; that the amount of Rs.
24,85.319/- which includes the amount of Rs. 6,96,486/- pertaining to ticket
cancellation which was never incurred and the travel agency i.e M/s. Naman
Travels raised a credit note of the relevant amount whenever any ticket was
cancelled by the appellants. Accordingly, quantification of demand is incorrect and
the demand in any case cannot be confirmed on the amount of Rs. 6,96,486/-. The
appellant has cited number of decisions which were relied upon in their present appeal,
The appellant has also contested the charge of suppression of facts and imposition of
penalty.

5. A personal hearing was held on 04.01.2018, wherein Ms. Privanka Kumar ,
Advocate represented the appellant and reiterated the grounds of appeal .

6. | have carefully gone through the appeal papers. Considering that appeal against
impugned order passed on 30.01.2017 has been filed on 28.03.2017, 1 find that the
appeal has been filed within the time limit of three months prescribed under Section 85 of
the Finance Act,1994, | also note that the appellant has made the pavment of Rs, 23,183/-
e 7.5% of demand of Service Tax of Rs. 3.09,103/- vide Challan No. 00660 dated
23.03.2017 towards the pre-deposit.

7. The issue which is to be decided is whether expenses reflected in the Appellant’s
Ledger Account of Foreign travelling Expenses for the year 2012-13 to 2015-16 {till Jan-
2016) are liable to service tax under the category of “Business Auxiliary Services™ and
whether the appellant is liable to discharge service tax on the same under reverse charge
mechanism as per the extant legal provisions. From the ledgers submitted by them, I find
that the expenses are pertaining to “Air Ticket, Cancellation of Air Ticket, Visa Fee,
Medical Policy and payment made mainly to one Travel Agency Firm viz. Naman
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Travels and references of such expenses are attributed 1o Mr. Makasana Dhanjibhai,
Mr.Makasana Kalpeshbhai with such attributions like; Cathay Pacific, Air India,
Emirates, Visa Fee. Visit to Abu Dhabi etc. Thus, it transpires that the expenses are made
by the appellant towards the foreign tours of directors cither in  foreign currency or
payments made in Indian Rupees to travel agency in India for such tours. There is no
dispute that these expenses were incurred by the appellants towards the business tours ol
their Directors . In other words, such expenses were nothing but the payment made for
the promotion of their own business. As the Directors have been travelling on foreign
tours for promotion of the business run by the appellants , the services under the category
of “Business Auxiliary Services™ as defined ander Section 65(19) of the Finance Act,
1994 have been rendered by the directors to the Appellants. As per Section 68 of the
Finance Act,1994 read with Rule 2(d) (G) of Service Tax Rules.1994 | the appellants are
liable 1o pay Service tax in respect of the services provided by the Director to the
company i.e said appellants . which is specified at SL No. 3A Notification No.
30/2012-8T did. 20.06.2012 as amended.

8 Inview of aforesaid provisions , the appellant is liable to pay 100% Service tax as
the said services have been provided by the Director of the company and are reflected in
their accounts ledger and Balance sheet. As per the above said Notification, the appellant
is liable to pay Service tax under Reverse Charge Mechanism on the entire amount of the
services provided by the Director or in respect of expenses on services towards Director,

9. As far as invocation of extended period of demand is concerned, | find that the
fact that the appellant had not taken into account the correct taxable value for the purpose
of payment of service tax as appiicable. was revealed only during the verification of
records of the appellant carried out by the department. This act of deliberate defiance of
law has to be reprimanded, 1, therefore find that extended period has been correctly
invoked for demand of service tax . The case laws cited by the noticee are not relevant in
the instant case as the noticee had failed to fullill their legal obligation by assessing the
true taxable value and discharging the service tax liability on the same.

The Hon'ble Supreme Court in the case of Commissioner of C. Ex.. Aurangabad Versus
Bajaj Auto Ltd - 2010 (260) E.L.T. 17 (5.C.) - has held:

“12. Section !4 of the Act empowers the central excise officer to initiate
proceedings where duty has not been levied or short levied within six months from
the relevant date. Bur the proviso fo Section 11A(1), provides an extended period
of limitation provided the duty is not levied or paid or which has been short-levied
or short-paid or erroneously refunded, if there is fraud, collusion or any wilful
mis-statement or suppression of facts, or contravention of any of the provisions of
this Act or of the rules made thereunder with intent to evade payment of duty. The
extended period so provided is of five vears instead of six months. Since the
praviso extends the pertod of limitation from six months to five years, it needs to
be construed strictly. The initial burden is on the department to prove that the
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situation visualized by the proviso existed Buf the burden shifis on the assessee
once the department is able to produce material to_show that the appellant is

guilty of any of those situations visualized in the Section. ~

In this case also | find that the department has been able to bring on record that the
appellant had failed to pay service tax. The appellant failed to offer any plausible
explanation except to site some judgments, which as discussed supra 1 have found to be
distinguishable in the facts of the present case. Therefore, | find that the extended period
for demand of Central Excise duty not paid, is rightly invoked in this case. | also find that
by acting in the manner as above, the said appellant have rendered themselves liable for
penal action under Section 78 of the Finance Act, 1994 and also under Section 77(1d)
of the said Act.

10.  The appellant has also claimed waiver of penalty under erstwhile section 80 of the
Finance Act,1994 on the ground that they had bonafide belief that no service tax is
payable under “Business Auxiliary Service” on the expense incurred on foreign tours.
However. from the aforesaid facts and discussion, | find that the charge of suppression
& mala fide with intent to evade duty is convincingly established against the appellant
and | am also unable to accept any claim of bona fide.

In the case of Commissioner of Central Excise, Raipur Versus Raj Wines -
2012 (28) STR 46 (Tri. Delhi) it was held:

“I5. In the matter of involving Section 80 of the Finance Act. 1994, we are not in
agreement with the finding of the Commissioner (Appeals). A person giving his
own interpretation of notification and then arguing that he was under the bona
fide belief cannot get the protection of such Section 807

In view of forgoing, | hold that the benefit of waiver of penalty under erstwhile
Section 80 is not admissible to the appellant.

[1. The appellant has submitted that out of total amount of Rs. 24,85,319/- incurred
by the Appellants on foreign tours during the period in dispute.only Rs. 3,47.410/- was
incurred in foreign currency towards hotel accommodation of the Directors. It has also
been submitted that the hotels providing accommeodation are situated in foreign countries,
hence the place of provision of service is outside India as per Rule 5 of Place of Provision
of Service Rules,2012. The said Rule is as under -

“ 5.Place of provision of services relating to immovable property.- The place of
provision of services provided directly in relation to an immovable praperly,
including services provided in this regard by experis and estate agents, provision
of hatel accommodation by a hotel, inn, guest howse, club or campsite, by
whatever, name called, grant of rights to use immovable property, services for
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carrving out or co-ordination of construction work, including architects or
interior decorators, shall be the place where the immovable property is located or
intended to be located. ™

The appellant has claimed that they have made direct payment during the relevant period
to the Hotels situated in foreign countries for providing accommodation to the Directors
on business tours. | find that where the hotels providing accommodation are situated in
foreign countries, the place of provision of service is outside India and hence the demand
to the extent of amount paid in foreign currency on hotel accommodation is set aside.
However, the sctual amount needs to be quantified for this purpose. Accordingly, 1 direct
the adjudicating authority to verify the actual amount spent in foreign currency on hotel
accommodation after taking into account the necessary documents submitted by the
appellant before him.

12. It has been further submitted by the appellant that the demand raised by the
department on the taxable amount of Rs.24,85,319/- also includes the amount of Rs.
6.96,486/- pertaining to ticket cancellation . 1 find that the amount towards cancellation
of tickets cannot be considered to be a part of service and hence 1 hold that such amount
needs to be deducted from the total taxable amount . As the actual amount needs to be
verified for this purpose, 1 direct the adjudicating authority to verify the actual amount
pertaining to cancellation of tickets afier taking into account the necessary documents
submitted by the appellant before him.

13, The appellant has also made submission that they have availed the services of MJs,
Naman Travels who is a registered service provider in India and has collected service tax
on the invoices raised by them. As such the service tax has already been paid on the
services received in relation to foreign tours of the Directors. Taking cognizance of this
submission, 1 hold that the appellant is entitled to have deduction of the service tax
already paid by them on the invoices raised by a service provider in India. However, in
order 10 ascertain the guantum of service tax so paid . | refer the matter to adjudicating
authority with a direction to verify the actual amount of Service tax after taking into
account the necessary documents submitted by the appellant before him.

14.  In view of the facts and discussion herein above, | allow the appeal partially and
remand the case back to the adjudicating authority for the limited purpose of
quantification of amount as discussed in paras 10,11 and 12 above. The penalty imposed
under Section 78 of the Finance Act, 1994 shall commensurate with the service tax
finally confirmed after re-quantification. The appeliant is also directed to put all the
evidences before the adjudicating authority in support of their claim as well as any other
details/documents etc that may be asked by the adjudicating authority when the matter is
heard in the remand proceedings before the Adjudicating Authority. These findings of
mine are supported by the decision/order did, 03.04.2014 of the Hon'ble High Court of
Gujarat in the Tax Appeal V/s Associated Hotels Lid and also by the decision of the



F.No.V2/73/BVR/2017

Hon'ble CESTAT. WZB . Mumbai in case of Commissioner of Central Excise [Pune-I
V/s. Sai Advantium Ltd and reported in 2012 (27) STR 46 (Tri-Mumbai),

15.  The appeal filed by the appellant stand disposed off in above terms.

(a1 S
) S
AT o o wirEn
MEETETS
F.No. V2T3IBVR2017 Date: 2#01.2018
By RP.AD.
To,

M/s Makson Pharmaceuticals (1) Pvt Lid,
Rajkot Highway, Kherali,
Surendranagar-363020

Copy 10:
|.The Chief Commissioner of CGST, Ahmedabad Zone.
2. The Commissioner of Central Tax, Bhavnagar.
1.The Additional Commissioner, Central Tax (System), Bhavnagar.
4.The Asstt./Deputy Commissioner, Central Tax, Division-Bhavnagar,
5. Guard File.



