
L

I

q,

.F' lr{ra srad s@T

V2ll3l to 133,

l62tBVRJ20l7

160 10

Er 3{fia:n2nr EG.II (Order-trr-Appea I No. )

BH\'-EXCUS-OOO-A

{J .lralr F /

OIO N.

3.3 to J8/Excise/Dema 12{116-11

:

PP-099-TO- r 04-20 I 7- I 8

iadl6 /

21.02.2011

I yrisr 6r ff;Trfi I
Date of Order:

30.01.20r 8 31.01 .20r8

6.qR lidc, sl3rriT (3{ftc.T), {B6tc 6qm clfrd /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

lrn:rgra/ Tqrd 3m{a/ 3cr.{€d/ {r6rq6 }g{d, *;Aq risE ?16/ i-dl{{, TrT6ta / rrn;rR / ,miillfit ear{T jq{Rfua idf
{ 3{ri$ t qB,d /

Arising out oI above n enlioned OIO issued by Additional/Joinr'Depuly/Assistanl Commtssioner, Central Excise / Service Tax.

Rajkol / Jamnagar / Gandhidham :

3f+ffi-dt & cfr"iTfr i5r al}r acr 9cr /Name&Address of the Appellants & Respondenr :-

I.M/s Madhu Silica P. Ltd. PIot No. 40. GID(' Chitra Bhavnagar 364 004. .

dr'ft 6'ri 6r arffn,
Date ol issue:

rl'

ET

(A)

ts iner(Ht ) t.qfird +5.q1+ fffifud aif& ii:q+* cltffi / ctfirfr{ET i irsn 3{+d erfi 6{ €-rdr tU
Any person aggrieved ty this Order-rn-Appeat may iile an ippeat lo the appropriate aulhonty in the foltowng way

qnT eF6- ,i-4tq r.crd ?j6 rrd_Fir]Fr Jr{fe{r *ErE+1!r & cfa s$-d, +;dtq 3;cr4 srF irfuA-{s ,1944 4t r,.Rr 358 *
rdjra-ra Ga jrFh5J{ 1994 *t rfiT 86 i:ia#a Mnftm;rr5 Sr dr gEiS t l/ -

Appeal lo Cusloms Ercise & Service Tax Appellate Tribunal under Seciron 358 ol CEA 1944 / Under Section 86 of the
Finance Acl. 1994 an appeal lies to:-

-rft6rsr.{{r6a t I*F"q S nr*d Irx], 96, ffiq r.qrra fl@ (.{ tEr6T 3jffq arqfuEilr *I Eris qr6. ie;ai+ a
2 3nr * crE. ;rg ?F"i d *r Fr* uA-- t' '

The special bench oI Cusloms, Excise & Seruice Tax Appellale Tribunai of Wesl Btock No. 2, R K. puram New Delhi in a
matlers relaling lo classrrcation and valuallon

t{f.d sirda l(ai fr TF-rr r'r }_crFl e irnrdr $E q.ef J'6;r t'rF 9lq d:drs ]?qrc rrE: Td lira€{ }r$-dto rurfu*-rlT
{k) A qQ;F e}+, +'d€r ehe" Td (E-if'$aa rcrd lr<rd-drd 3lootr qi,r +l lr* +tFr' r,

To the Wesi regional blrnch of Cusloms. Excise I Servrce Tax Appellate Tfibunat (CESTAT) at, 2'r Floor. Bhaumali Bt,awan.
Asarwa Ahmedabad-380116 in case of appeals other than as mentioned in para- 1(a) above

:rffirq arqrD-qrur * raar lrfid cl<a 6ri 6 fr(' F*qrrrrd ?1.6 (],(rf,) lM, 2001. t riqB 6 i 3iarrd airiftd f*qi]? cq-{ EA3 dsr{ et *<tR+-arar qrl6q tafrffd aq * 6; r.E,'cA * qrq r6i y.qra r# *r rfrr'.-or, # rf;
Jt{ EI''rr rrrr Tnta rrn s .{-g ur TE-p 4, 5 dr€r ,tlrl sr 50 qrE rqc.ra Jardr 50 ars sqr. g'Ifu+ 6 a +ri t.ooot.
Frr. 5.000/- rfr Jnrd 10000,- ra +r ?u!Q= trgI Ta I sF Erra ait AtrtF erE - r-a,a rana n+AqElq+fl- St erisr * 'r.rq6 firaE * arF E + &i F;ftaa Eir + ++ .d,r f,]t rori{d l+ c,c? ian, +."r .i- qrnc 

,

Irfud.grcd Fr,{:Ena r-6 fr rfl ?trsr,, d-dr !]fdr s5T iiifid:+{tdiq a-rqrftarq €r rnor fFra t r errn.:nen Gt Jr*ii *
BE lna.ea-q + EEr 5Cl/. {rrE tr At]lft;r ?;B Trr 6r , Ftxt r/

The appeal lo lhe App,llale Tribunal shall be filed in quadruplicate in form EA3 / as prescrbed under Rule 6 ot Cenlral
Excise iAppeal) Rules. .1001 and shall be accompanied agarnst one which at teast should be accompanied by a tee ol Rs
1.000/- Rs.5000/_, Rs.lrr.000/ where amounl of duly demand/inleresupenally/retund rs uplo 5 Lac. 5 Lac to SO Lac and
above 50 Lac respeclrv.'ly in the form oi crossed bank draft rn lavour ot Asst Registrar of branch ol any nominated public
seclor bank of lhe plac( where the bench of any nominated pub|c sector banL ot tie place where the be;ch of tre tritunat
is siloaled. Application nrade Ior grant of stay shall be accompanied by a fee of Rs 5OO^

rffiq -qraq6{sr + r.ee jrffp. Fa;a yrtr?-rp 1994 & (rn- 86tr) + trpr, idr6, frrFdldf, 1994 4, fr{F 9r tr + Fd
Fr.{pr: qqr S.T..5 r d{ cf}q- fi f ".I s+,1 ^a rE+ rq ?s .rarr + ftT< lr+d *r r"O, a #r cff *;;"{i;;i
(t;rli t t'fi cF qarE-a Fm qrFfrE) rrh td} $ 6F t rs r'+ cfi * snr. 16 n-dr€{ fi ni,r,"org a * *o #* -i,Erer 5c'q 5 drs qI,IIt qiJr 

^ 
5 ;nEr ssrr qr 50 drEI dqs -6 3rrr4r 50 arE' rw ri vfu+ t d rg.rr l.00ol {qi 5.000/_

{qa .}Iqar 10.000/- Fq, rr reffl" ,rsr eF1 & qF +i;Ira F{t FrrQE era sr rraa safiia },f.+rI ,qrrrfu-F/w E errui J'.
rrrc+ r,?+zn t FrF $ id* :i ari# 6ir + ta' zaar 

"1rF 
t3'l6, ad Sr= e** Eqr Tral ,r?dl rr6-a srrc +t *;14

+6 t js err@ l, Frfi t*! "f< F-d'i-4 y{.+q Furfusrr 4' ,rrEr F!,?-t I prFri rr}sr r* Jirit + 
"" 

}iaq.; i Tr"
500/ Fcq sr FErifra lrFF frsr 6{ar drn t/

The appeal under sub section (1) of Seclion 86 of the Finance Act, 1994 lo the Appellate Tribunat Sha be fi;ed rn
quadruplicale in Form ST5 as prescribed under Rule 9(l) of lhe Servlce Tax Rutes. 1994, and Shalt be accompanied by a
copy of the order apperled againsl (one oI which shall be cenified copy) and shoutd be accompanied by a fees of hs
10001 where lhe amour: ol service lax & inleresl demanded & penalty levied of Rs 5 Lakhs or tess. ns sbool wirire ttre
amounl of service lax 6 inlerest demanded & penalty levied rs more lhan five takhs bul not exceeding Rs Fifly L;khs
Rs 10.0001 where lhe amount of service lax.& interest demanded & pena[y tevied is more lhan fitty Laihs rupee;, in the
Iorm of crossed bank drafi in favour ol lhe Assistanl Reg.strar of rhe bench of nomroated pubtic Se;lor Aank of the ptac;
where the bench o{ Tribunal ls siluated / Applcation made for granl of siay sha be accompanied by a fee of Rs SOOI.
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(i) Ea gfuhqs, 1994 & til{r 86 Sl ic-irRBri (2) trE (2A) fi ]rdfd t & 4dI xqtf, fuTor B{F4rff, 199a. i G-{fr 9(2) [{
9{2A, + dF, Ftn qa-{ Sr 7 I & ,r stnt -ra rF} ]r'q }rr{a ffis tllz eF 3rn? ]rqta tr*qi :-*q rsra qa
-{nr qlft-r xrey & cF-{i F;rre 6r {tFn, na qfr trFft. *a aff"f lt, Jr[+ e?rr EEIIr+ }nrEr }'ildr lqq-€, tdq
rflrE T6/ t-flsI. +i Jffiq arqifrfisr +t 3lrn{d {i $ra cn frd-?r d ari 3ireri fi qfr eft flr:r n aa'a rrfr 6,t- r t
The appeai under sub section (2) and (2A) ol lhe section 86 the Finance Act 1994. shall be filed rn For ST.7 as prescibed

under Rule I 12) & 9(2A) ol the Service 'Iax Rules, 1994 and shall be accompanied by a copy ol order of Commissioner

Central Excise or Commissioner, Cenlral Excise (Appeals) (oie of which shall be a cerlilied copy) and copy of lhe order

passed by the Commrssioner althorizing the Assistant Commissioner or Depuiy Commissioner ol Central Excise/ Service Tax

lo file the appeal before lhe Appellale Tribunal

I

(ii)

(c)

crFr r::a. Adrs r?qz erEF rrd .t+6r xft+q r!ryu 1fr1 * qq {ffi + err* t a;-fiq -{E rr4 l{ttituff 1944 #
qrrr 36qo, t 3firt-a. at Ar ar#" xeftqe 1994 tr trrr 83 + li-4d trdrfir +t rft r{ e ,rf t tF }rt?r S qfr r{+&q
qfrr+{ur d sfrf, slt FEq 

'flrd 
rr.rro-ar ct Fr4 + 10 cfarra (107"), T{ ffi7r c-4 qqt{r h-{rEd t, q qatat, Tq i-{fr {tal

t ffn i. *r t rd,a i+dr ,rI, ded-i* 5a tm e 3..-ai7 sflr tu rrfr ar$ }l.tB-a eq ifil eq 6{ic 
'qE 

t "rQ-fi 
a Fl

- *-frq r.qrq ?iia !-{ +dr6{ } 3idria'fi?r f6c ac q6' , ts-F rflA-d t
{i} trnr 1l A t 3rdfd 16'4

iii) t-i.t 8r & dt 4i zrild nfil
(iii) ffi. TrTr Fr{g]ddl * hTs 6 i }iTrid a{ r6s
- errd cf f+ as uRr i crErrIa ffiq (s 2) ]rftfr-{s 2014 } 3r(sT t t{ B-d x{r&q crffi * snrT E-qRnfra

errra r* r'E ffid 6i q S d-nr/

For an appeal to be liled before the CESTAT, un.jer Seclion 35F of the Cenlral Excise Aci. 1944 which is also made

applicable lo Service Tax under Section 83 o{ the Finance Acl. 1994. an appeal agarnst lhis order shall lie before the Tribunal

on paymenl of 1O7o ot lhe duly demanded where duty or duly and penalty are in dispule or penally, where penalty alone is in

dispute. provided lhe amounl of pre deposrl payable wouid be subject lo a ceiling ol Rs 10 Crores

ljnd€r Cenlral Excise and Service Tax. 'Duly Demanded' shall include :

(i) amount delermlned under Section 11 Di

(ii) amount of erroneous Cenvat Credil laken;

(iii) amount payable under Rule 6 oI lhe Cenval Credil Rules

- provided {unher that the provisions of this Section shall nol apply lo lhe slay applicaiio,r and appeals pending before

any appellale aulhonly prior lo the commencemenl of the Finance (No.2) Acl 2014

rrra rron ai Satrv arira :

RBvilion application lo Goyemmont oI lndial
; id; #'.atra; ir-car-A*ae-, z'# * *erq riord et* 3{q'frqq. 1994 s.r tIRr 35rt fi {qE qriF t nrria y+{

H*il #" ."+; ,#.; c*rf fd'";;" rsE-fr*r" 
'r1'rr 

FBd .fl=' frq sra. r'rE Fr'+ a$ tin&' r 10001 6t

Fdim rrrr urf*t't I -

A revision applacalion lies to the Under Secrelary, to itre Governmenl of lndia, Revision Applicatron Unit, Irinistry of finance,

Deparlment oi Revenue, 4th Ftoor Jeevan Deep Euiding, Parl.ament Sireet, New Delhi-110001 under Section 35EE ol the

CEi 1944 in respecl o, lhe following case. governed by {irst provrso to sub_seclion (1) of Seclion 358 ibidl

{A .qrfr+ffi FEEI + ffr{d Ji ,6r aFFre ifi* Fliq 4l ffi rrs't E fl-3IT,lF + crlraa I ctrra qr B.dl ra +r'gr} qI

q;E++tun',F r E"t ersl, rl.'q-r+Fa + /tr? { t'S }Br, lF i sr arEr+ i ar * cF'srsr t et{rd f+S flr-sri T
Eifr trift ?rF e flii + Fr€ra i- FIH s I
tn case ol i'ny loss of giods. where the toss occurs in transil lrom a factory lo a walehouse or to another factory or from one

warehouse to anolher d-uring lhe course of processing of lhe goods in a warehouse or in slorage whelhea in a faclory or in a

,nrd i dra{ F;dI flq qr eti +l Ma 6{ {t eril 6 BffdIUr * cTtr 6ii Frn tr{ lrfr 4l A;d'q tqr{ 116 A g' (fta-') *
ErFa t. JI s{rrd & dr6{ Ffff rrE q- a fi ffi 4i :rd B /

ln case of rebale ol duty of excise on goods exported to any country or territory oulside lndia 01 on excisable maierial used in

the manLrfaclure ol lhe goods which are exporled to any countly or terrilory outside India

qfi rgre rra sI rl4;Ird fr\' fd-ar &'R? * Er6{. iq.la qr r[arf, 6} atd fit'ra i*-qr T qT tl /

tn case of "goods eiponed outsrde lndla exporl to Nepal or Bhutan wilhoul paymenl ol duly

EAFira r.cra & rflrad srE. 4 pzrre & ftc 7 sqE E?" fl l.tu?-ff' c'd s{} ERF qiitll; + f,ra FrF-A rB F lit{ at

36,' ;;& {r;fl"j +'ffr A+ rA#* 1e 2i l9c8 *r 
'rn 

109 + d'a,n tue A ,1i arite r*o rero,fatu o.{ qr ard t
qfi-a tuq 4t Hr/

C,"Oit of uny duty allowed to be utilized towards payment ol excise duly on final products under lhe provisions of this Acl or

rf," nut". riOu ihere under such orcler is passed ly ttre Commissionei (Appeals) on or after, the dale appointed under Sec

log of the Finance (No2) Acl. 1998

3Rt4a 3{rird fr d qfaqi cq{ s@r EA-8 i. d'} fir F;erq'r.crra ?f6 1:i$41 Fr+errff 2o0f i ft{E 9 * nr4-d fdf{frE t'
#' riJ i"t"or-* 3 FlB * xfrita fi li {ffi' r ronoo nrcza' } EFr.!.n ra?r a xfd }-4?r & el cFM { rd A 3r*

#.."H-';4" .-; ri-"'iffi rs* i',rr" 3s tL + rr: a,irfrf ,g *t r.drq,t r FIrq * i+{ r{ rR-6 fi cff
s{r{ +l drdl Grt /

The above apptication shall be made in duplicate in Form No EA-8 as speciiied under Rule, g of Central Excise (Appeals)

RuLs, ZOOI ;ilhin 3 months from lhe date on which the order sougtit 10 be appealed against is communicated 
_and^ 

shall..be

"..o*pin"o 
by lwo copies each ol lhe olo and order-tn,Appeal. ti should also be accompanied by a copy. of TR-6 Challan

"rio""ii"g 
puvi*t ot prescribed fee as prescribed under Seclron 35-EE of CEA 1944. under Major Head of Account

qatrisr int{i e xTlr EiEftfua Fftrift-d rfd+ fr 3reiq?ff 4] ,r* !'rG! I

3ii H .*" 
"- 

aro'd ; .€t ; fr a 
"..+ 

zoor- 6r T/rdE tuqr an' :ttr qfi d"rra rqs r+ drs sqi d -qEI Fi *
sqi 1000 / 6r rrrdra l*qI al(' I

inu ,"uison appiication shall be accompanied by a fee of Rs. 200/ where lhe amoLrnl involved in Rupees one Lac or less

and Rs. 1000/ where lhe amounl involved is more than Rupees One Lac

,ft -F mter f, frs ,td tna'?t\ 6r {ffErr e el r-d{ }|n }ral + +r et=F 6l }I4;Ir;I Sq{{d 6r i ie_qr :rlar TGil t€ a't *
# il fiH ffi-# J-; ."4 ; +'rira F +aq .'"ra-l-:n i'+ vha T rdz qe- 6T t.+ nr&44 Rqr irdr t i

i..)*. ir rt" oio".-"ou"rr vanous numbers ot ordec rn onginal. fee for each o.l.o should be paid rn ihe aforesaid manner,

not withslanding the lad that lhe one appeal to the Appellanl Tibunal or lhe one application to lhe central Govt As lhe case

may be. is fillei lo avord scliploria work ll exosing Rs 1 lakh lee of Rs 100/' ior each

T{rsinfua a,qrdq ?lc6 lrEfi-{ff, 1975. * sqqfi l n r1go {. satqr (rq R'rra 3na?r *T cfa q{ FErtn-a 6'50 {q} 6r

a,qr{q ar6 ftifi-{ d[ frtaT qidol /

o"u 
"oor'oi 

uppii.aion ir o.l.O as the case may be, and the order of the_adjudicaling aulhoiily shall bear a court fee stamp

ot ns. OISO as prescrloed under Schedule I in lerms of the Coun Fee Ac1'1975 as amended'

trmr TF. aiitq,+Ird 9I@ ltr +dr6{ ]rl|req;qrorfrr+lrq l+rd iaE:) aai8]fifr, 1982 }.a*d,d ad ]r4 6q-Frf, allFiil +}

fleFdd ;-aj dri ffi #r rfu tfi L1xla ln+fi-d t+-qT arar tl /

Alention is also invrted to lhe rutes covering these and olhef relaled malters conlained in the customs Excise and service

Appellate T.ibunal lProcedure) Rules 1982

sEq lrfi$I{] crftl6rft +t fird <rfud aica + +iqtrrd z:n'rn Ffqa 3nT dr,rfrF crqr]]qi + f.o' 3{{rdEff ExrElr{ +{fiE"

www cbec.gov in +l -q F+A f i
For lhe elaborate. detailed and lalesl provisions relatrng to filing of appeal lo the higher appellale aulhority. the appellanl may

refer lo Ihe Deparlmenlal webslle www cbPc goJ rn
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Appeats No: V2 / 1 3l to 1 33, '160 to '162IBVR/2017

:: ORDER IN APPEAL ::

M/s. Madhu Sitica Pvt. Ltd., PLot No. 40, GIDC Chitra, Bhavnagar

(hereinafter referred to as "Appettant") fited appeats against 0rders-ln-

Originat No. 33 to 38/Excise/Demand/2016-17 dated 27.02.2017 (hereinafter

referred to as "the impugned order") passed by the Assistant Commissioner,

Central Excise, City Division, Bhavnagar (hereinafter referred to as "the

lower adjudicating authority"). Since the issue invo[ved is common in nature

and connected with each other, the same are taken up together for disposat.

7. The brief facts of the case are that on scrutiny of information on

avaitment and utilization of Cenvat credit of Service Tax paid on outward

transportation of goods reveated that the appettant availed Cenvat credit of

Service Tax paid on outward transportation used for transportation of

finished goods beyond the place of removal as under:-

2.1 Show Cause Notices were issued to the appettant for recovery of Cenvat

credit alongwith interest under Rute 14 of the Cenvat Credit Rutes, 2004

(hereinafter referred fo as "the CCR) read with Section 'l'lA of the Centra[

Excise Act, 1944 (hereinafter referred to as "the Act") and demands atongwith

interest and confirmed penalty invotved by the lower adjudicating authority vide

impugned orders.

3. Being aggrieved with the impugned orders, the appettant preferred the

present appeals on the grounds that judgment dated 28.11 .2013 of the Hon'ble

High Court of Ko[katta in the case of CCE Vs. Vesuvious lndia Ltd. reported as

2014(34)STR26(Kot) discussed by the lower adjudicating authority in the

3

Sr.

No
Show Cause Notice No. SCN date Amount

Rs.

Period lnvotved

1 V/15-81 /Demand-
Madhu Sitica/201 1-'12

25.01.2012 4,40,0291- Aprit-1 1 to Sep-11

2 V/15-06/Demand-
Madhu Sitica/2012-13

21.09.2012 2,70,2461- Oct -1'l to Mar - 12

3 v t15-
112lDem/HQ/2014-15

79.05.2015 16,61 ,761 l- May -12 to Juty-'14

4 V/15-14/Demand-
Madhu Sitica-DU-

I t2014-15

26.08.2015 2,98,288/- Aug - 14 to Dec -14

5 AR-l /Show Cause

Notice-08/MSPL-40-
G IDC /Su perintendent/2
015-16

08.09.2015 27,1111- Jan - 15 to Apr - 15

6 V/15-34/Demand-
Madhu Silica Du'|12014-
15

15.03.2013 1,66,7181- May - 15 to Jan -16

Page No. 3 of 15



Appeals No: V2l131to113,160 to 162lBVR|2017

impugned orders is not appticabte whereas order dated 03.01 .2014 of the

Hon'bte CESTAT in the case of CCE & ST, Surat Vs. United Phosphorus Ltd.

reported as 2016 (46) STR 662 (Tri-Ahmd) at Para 4 hetd as under :-

4

"4. Heard learned AR. The main issue involved in the present appeal, as

framed by the first appellate authority in Para 5(i) of Order-in-Appeal dated

31-11-2009/tl-12-2009, is whether during the period January 2005 to

September 2006 the Cenvat credit of Sert,ice Tax on the freight charges of
oitward tronsportation from lhe pktce of removal is admissible lo the

respondent or not. First appellate authority has allowed the credit in view of
CESTAT Larger Bench judgment in the case of ABB Limited & Others (supra),

which was subsequently confirmed by Karnataka High Court in Commissioner

of Central Excise & Service Ta\ Bangalore v. Wl ABB Limited, Vadodara

[2011-TIOL-395-HC-K4R-ST: 2011 (23) S.T.R. 97 (Kar.)] Deliberating on-

lhis issue, jurisdictional High Court oJ Gujarat in the case of Commissioner of
Central Exci.ge and Customs v. L[/s. Parth Poly Wooven Pvt. Limited & Others,

vide order dared 6-1-2011 in Tax Appeal Nos. 419, 321, 325, 450, 452, 457,

158, 460, 513, 595, 597, 527, 781, 783, 1326, 1704 & 10780 of20l0 held that

Cenvat credit admissibilily with respect to outward freight from the place of
removal is covered within the definition of Rule 2Q of the Cenvat Credit Rules,

2004. Relevant paras 21, 22 and 23 are reproduced below :-

" 21. We must. however. for our curiosirv re.'oncile the exoression "from the
nlace of removol" occurr"inp in the earller oart of the ,leiinition wiih words

"'un roihe nlace ofremovaf used in int'lusive oait of the" definilion. Coun.sel

foi the ossbtsees iubmitted thot when a manufacturir lronsiorts his finished
"oroducts frum the factorv without clearanci lo any other place, such as
'sodown. warehousi etc. 

'from 
where it would be ul timalely removed, such

"senice is covered in the exoression "ourward transoortalion un to the plucc of
removal" since such oluie other than factorv si]te would be the blace 6f
removal. Wt do unireciate thot this "could' bV one o{ the areai of t h"e

at)nlication of the'ixoression 'outword tronsDort.ltion "uD to lhe olcice of
rbinoval'. tl/,'"are unable b sce whether thi,\ coild be the stile reuson.fitr using
such expression by the Legislature.

22. Be thar as it ma we are o the o
used t man
o
o

inion lhat the outward trans rt service
ace

nition
t envdt re t CS

23. We answer the question accordingly in favour ol the assessee and against
thp Rpvpnue

3.'l The Appettant retied upon the decision of the Hon'bte High Court of

Karnataka in the case of CCE & ST Vs. Uttra Tech Cement Ltd. reported as 2016

(44) sTR 727 (Kar) stating that decision of higher judiciat fora cited by them

before the [ower adjudicating authority have been discarded without proper

hearing / appreciation; that the lower adjudicating authority has also not

considered the decision of the Commissioner(Appeats), Central Excise, Rajkot

given vide Order-in-Appea[ No. BHV-EXCUS-000-APP-045-2015-'16 dated

26.'11.2015 and Order-in-Appeat No. BHV-EXCU5-000-APP-047-2015-16 dated

26.11.2015.

3.2 The Appeltant contended that imposition of penalty is not proper since

the issue was debatabte and it involved interpretation of the [aw and as per

settted tegat position penatty is not imposab[e when the question of

interpretation of law is invotved and relied upon the fottowing case [aws :-
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Ambuja Cements Ltd.

KSB Pumps Ltd.

CCE Vs. ABB Ltd.

CCE Vs. Parth Poty Wooven P. Ltd.

Ultratech Cement Ltd.

Ultratech Cement Ltd.

Birta Corporation Ltd.

Appeats No: V2l131t0133,160 to 162lBVR/2017

2009(14) STR 3(P&H)

2011 (?4) STR 642(Bom)

2011 (23) STR 97 (Kar. )

2012 (25\ STR a (Guj)

2014 (35) STR 751 (Tri'Det)

2014 (307) ELT 3 (Chattisgarh)

2016 (45) STR 103 (Tri-Att)

5

(i)

(ii )

(iii )

(iv)

(v)

(vi)

(vii)

4. Shri R. R. Dave, Consuttant, on behalf of the Appettant, reiterated the

grounds of Appeat during personat hearing and submitted that they had not sold

the goods ex-factory but on FOR basis; that when delivery of the goods are at

the buyers premises then Cenvat credit of Service Tax paid on Goods Transport

Agency service of manufacture of goods from factory gate to the premises of the

buyers is admissibte as has been hetd by the Hon'bte Gujarat High Court in the

case of M/s. Phitips Carbon Btack Ltd. reported as 2016 (44) STR 235 (Guj) and

M/s. Parth Po[y Wooven Pvt. Ltd. reported as 2012(25) STR 4 (Guj); that the

appettant have borne the cost of freight and not separatety recovered from the

buyers; that they have taken insurance in their favour to reduce cost of their

damage because of sale on FOR basis; that the Service Tax has been paid by

them and hence they are entit[ed to get Cenvat credit in terms of Rute 2(t) of

the Rutes; that the impugned orders need to be set aside and appeats at[owed.

FINDINGS:-

5. I have carefully gone through the facts of the case, impugned order,

grounds of appeat and submissions made by appeltant. The issue to be decided

in the present appea[s is as to whether the impugned orders in the facts of the

case, disatlowing Cenvat credit of Service Tax paid on outward transportation

charges are proper or otherwise.

6. I find that definition of "input service" as provided under Rute 2(t) of

Cenvat Credit Rutes, 2004 during the period of dispute reads as under:-

"(l) "input service" meons any service,-

(i) used by o provider of taxoble service for providing an output service; or

(ii) used by the manufacturer, whether directly or indirectly, in or in relation
to the manufacture of final products ond cleoronce of final products upto
the place of removal,

ond includes services used in relotion to setting up, modernization, renovation or
repoirs of a factory, premises of provider of output service or on office relating to
such factory or premises, odvertisement or sales promotion, market reseorch,

storoge upto the ploce of removol, procurement of inputs, occounting, auditing,

finoncing, recruitment ond quolity control, coaching and troining, computer

networking, credit roting, shore registry, and security, inward tronsportotion of
inputs or capitol goods ond outword transportotion uDto the Dlace of removol;",

IEmphasis supptied]
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6.1 The definition of input service says "input service" means any service

used by the manufacturer, whether directty or indirectty, in or in re[ation to

manufacture of final products and clearance of final products upto the p[ace of

removat, with the inc[usions outward transportation upto the ptace of removat.

As per main ctause, the service should be used by the manufacturer, which has

d'irect or indirect retation with the manufacture of finat products and ctearance

of final products upto the ptace of removal and includes outward transportation

upto the place of removal. As per Section 4(3Xc) of Central Excise Act, 1944,

"place of removal" means a factory or any other ptace or premises of production

or manufacture of excisabte goods; a warehouse or any other place of premises

wherein the excisabte goods have been permitted to be stored without payment

of duty or a depot, premises of a consignment agent or any other ptace or

premises from where the excisabte goods are to be sotd.

7. I find that Central Board of Excise and Customs vide Circutar No.

97 1812007-ST dated 23.08.2007 has ctarified the issue regarding admissibility of

Cenvat credit in respect of Service Tax paid on goods transport by road. The

retevant text reads as under:

"(c) ISSUE: ,Jp to what stage a manufacturer/consignor can take credit on the service tax
paid on goods transport by road?

COil 
^ENTS: 

This issue has been examined in great detail by the CESTAT in
the case of [{/s Gujarat Ambuja Cements Ltd. vs CCE, Ludhiana [2007 (006) STR

0249 Tri-Dl. ln this case, CESTAT has made the following observations:-
"the post sale transport of manufoctured goods is not an input for the
manufocturer lconsignor. The two clouses in the delinition of input serice! toke
core to circumscribe input credit by stating that service used in relation to the
cleoronce from the ploce of removal and service used for outword transportotion
upto the ploce of removol ore to be treoted os input service. The first clause does
not mention tronsport service in porticulor. The second clouse restricts tronsport
service credit upto the place of removol. When these two clauses are reod
together, it becomes cleor thot tronsport service credit connot go beyond transport
upto the ploce of removal,The two clouses, the one deoling with general provision
ond other deoting with o specific item, ore not to be read disjunctively so os to
bring obout conflict to defeot the lows'scheme. The purpose of interpretotion is to
find harmony and reconciliation among the vorious provisions".

Similarty, in the cose of hlls Ultratech Cements Ltd vs CCE Bhavnagor 2007-TO\L-
429-CESTAT-AH\[, it was held thot after the final products are cleored from the
ploce of removal, there will be no scope of subsequent use of serice to be treated
os input. The above observations ond views explain the scope of the relevant
proyisions cleorly, correctly ond in accordance with the legol provisions. ln
conclusion, o manufacturer I consignor con toke credit on the service tax poid on
outword tronsport of goads up to the ploce of removal ond not beyond thot.

6

P'"tYf'
8.2 ln this connection, the phrose'place of removol'needs determinotion toking
into account the facts of on individual cose ond the opplicoble provisions. The
phrase 'place of removol' hos not been defined in CENYAT Credit Rules. tn terms of
sub-rule (t) of rule 2 of the soid rules, if any words or expressions ore used in the
CENVAT Credit Rules, 2004 and ore not defined therein but ore defined in the
Centrol Excise Act, 1944 or the Finonce Act, 1994, they sholl have the some
meaning for the CENVAT Credit Rules os assigned to them in those Acts. The phrose
'ploce of removal' is defined under section 4 of the Central Excise Act, 1944. tt
stotes thot,-
"ploce of removal" meons-

Page No. 6 of 15



Appeats No: v2l131to131,'160 to 162lBvRt2017

(i) a factory or ony other place or premises of production or monufocture of the
excisable gods ;

(ii) o worehqJse or ony other ploce or premises wherein the excisoble goods have

been permitted to be stored without payment of duty ;

(iii) o depot, premises of o consignment agent or any other ploce or premises from
where the excisoble goods ore to be sold after their cleoronce from the factory;
from where such goods ore removed."

It is, therefore, clear thot for o monufocturer / consignor, the eligibility to
avoil credit of the serice tox paid on the transportation during removol of
excisoble goods would depend upon the ploce of removal os per the definition. ln
cose of a factory gote sole, sale from o non-duty paid warehouse, or from o duty
paid depot (from where the excisable goods are sold, after their cleoronce from the

foctory), the determination of the'place of removol'does not pose much problem.

However, there moy be situotions where the monufocturer lconsignor moy cloim
thot the sole has token place ot the destinotion point because in terms of the sale

contract I ogreement (i) the ownership of goods and the property in the goods

remained with the seller of the goods till the detivery of the goods in occeptoble
condition to the purchaser at his door step; (ii) the seller bore the risk of loss of or
domage to the goods during tronsit to the destinotion; and (iii) the freight chorges
were an integrol port of the price of goods. ln such coses, the credit of the service

tox Daid on the transDortotion uD to such ploce of sale would be admissible if it can

7

be estoblished bv the claimont of such credit that the sale ond the tronsfer of
DroDertv in aoods (in terms of the definition os under section 2 of the Central
Excise Act 1944 os olso in terms the nr ovisions under the Sale of Goods Act
1930) occurred ot the said ploce.".

7.1 The above Circutar was modified vide CBEC Circutar No. 988 / 12 I 2014 -

CX dated 20.10.7014. The retevant Para 6 of said Circular reads as under:

"4) lnstonces hove come to notice of the Boord, where on the basis of the claims of
the monufacturer reqordinq freisht chorees or who bore the risk of insuronce, the
place of removol was decided without ascertaining the place where transfer of
property in goods has token place. This is a deviotion from the Board's circulor and
is olso controry to the legal position on the subject.

5) lt moy be noted that there are very well loid rules regording the time when
property in gctods is transferred from the buyer to the selter in the Sole of Goods
Act , 1930 which hos been referred ot porograph 17 of the Associated Strips Cose
(supro ) reproduced below for ease of reference -

"17. Now we are to consider the facts ol the present cose os to find out when did
the tronsfer of possession of the goods to the buyer occur or when did the property
in the goods poss from the seller to the buyer. ls it at the foctory gote os cloimed
by the oppellont or is it ot the ploce of the buyer as alleged by the Revenue? ln this
connection it is necessory to refer to certoin provisions of the Sale of Goods Act,
1930. Section 19 of the Sale of Goods Act proides that where there is o controct
for the sole of specific or ascertained goods the property in them is tronsferred to
the buyer at such time os the parties to the controct intend it to be tronsferred.
lntention of the porties are to be ascertoined with reference to the terms of the
controct, the conduct of the porties ond the circumstonces of the cose. lJnless a
different intention oppeors; the rules contained in Sections 20 to 24 are provisions

for oscertoining the intention of the parties os to the time ot which the property in
the goods is tc poss to the buyer. Section 23 provides thot where there is o contract
for the sole ctf unascertoined or future goods by description and goods of thot
description and in a deliverable stote ore unconditionotly opproprioted to the
controct, either by the seller with the ossent of the buyer or by the buyer with the
assent of the seller, the property in the goods thereupon posses to the buyer. Such
assent moy be expressed or implied ond may be given either before or ofter the
oppropriotion is made. Sub-section (2) of Section 23 further provides thot where, in
pursuance of the controct, the seller delivers the goods to the buyer or to a corrier
or other bailee (whether nomed by the buyer or not) for the purposes of
tronsmission to the buyer, ond does not reserve the right of disposal, he is deemed
to hove unconditionolly opproprioted the goods to the contract."

6) lt is reiteroted thot the place of removol needs to be oscertoined in term of
proisions of Centrol Excise Act, 1944 reod with provisions of the Sole of Goods Act,
1930, Poyment of transport, inclusion of tronsport charges in value, payment of
insuronce or who beors the risk are not the relevant considerotions to ascertain the

s^)4)

ploce of removal. The olace where sole hos taken Dlace or when the DroDertv in
ses from the seller to the buver is the relevant considerotion tocoods oos

determine the Dloce of removol." .
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lEmphasis supptiedl

7.2 The harmonious reading of the above Circutars issued by the CBEC

ctarifies that the avaitabitity or otherwise of Cenvat credit in respect of Service

Tax paid on outward transportation charges provides that such credit woutd be

admissible onty if the ctaimant estabtished that the sale and the transfer of

property in goods (in terms of the definition as under section 2 of the Central

Excise Act, 1944 as atso in terms of the provisions under the Sate of Goods Act,

1930) occurred at the said place and that payment of transport, inclusion of

transport charges in value, payment of insurance or who bears the risk are not

the relevant considerations. The Circutars very categoricatty says that the ptace

where sate has taken p[ace or when the property in goods passes from the selter

to the buyer is the relevant consideration to determine the place of remova[.

7.3 Further the Section 19 of Sate of Goods Act, 1930 is reads as under:'

"19. Property passes when intended to pass.-

(1) Where there is a controct for the sole of specific or

ascertained goods the property in them is transferred to

the buyer at such time os the parties to the contract

intend it to be transferred.

(2) For the purpose of ascertaining the intention ol the

parties regard shall be had to the terms of the controct,

the conduct of the parties and the circumstances of the

case."

8. ln view of the above provisions of Sale of Goods Act, 1930, it is clear that

the titte of the goods passes from the seller to the buyer at such time as the

parties to the contract intend to be transferred. The intention of the parties is

to be ascertained with reference to the terms of the contract, the conduct of

the parties and the circumstances of the case. ln the present case, the appettant

has produced representative sampte copy invoices issued to some buyers,

corresponding purchase orders placed by the buyers, insurance policy, etc. to

substantiate their claim that the transactions were on F.O.R. basis and that they

satisfy the conditions stiputated under the provisions of the Act, Rules framed

thereunder and instructions issued in this regards. The scanned image of sample

Purchase Order No. 2900005474 dated 01.04.2014 ptaced by the buyer M/s. MRF

Limited, Chennai is re-produced as under:-

8

t.
.\.)

Y
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4

TO

MADHU SITIE{ PW LTO
PLoT N0 53,55.56A
GIOC ESTA"F
CHITRA
BHAVNAGAR 164004

GUJARAT

Supplier Code: 100106

c-PUR-PO-01

30,000 1,633,800.00

1 112166

2 [42468

.Otfice:
006 777,Fax- 44

POWDER SILICA

eo jzio i"ijrir'-z oo x crss*r oo.r n, .eon.#ts u,fXi3r, ,.* n
fticechaTedfromtNR52.96t 1KGtotNR54,46i I (c with €flect lrom

PRECIPITATEO SILICA

irj.u.oij?.Eio"-)lo"ii.,rcESs+1,00%Hr..Ed,,#:sn,fli|r,,*n 1 1,500,000 81,0s0,000.00

Pri!€ocnanSed from INR 52 96/ 1KGtotNR54.46t 1 KG with eflecl from

Amende( order value INR 
s3,323,800.00

speciarrnsrrudi'ns: 

8i$}[tr#ffi:qiqi5Pi,0E[rTrr^t8B,*r,5,2AND'A,MENTTERMoNe0DAysFRo*THEDATE

Shipping lnstrucl,ons:

4

HEDULING AGREEMENT.29OOOO5474

AMENDI\,ENT

01.M 14

ffi&
MRF Limited
N€,w no: 114 {0d no 1241
SeamsRoad
:hennai600005
thone :9144-28292777
.ax 

: 91-44.28294089
MRf SATES r X 8E6.NO
csI
TIN

ECC

3205022309!

3205022609.4

ti$s lie & coodili!ns herer and
shorrlda{e,ials to lalest spe.ifi€lions toissu€dilready Tesly0IJ. shorrdRepoits consignmenls.gm+ shoutd@w also be serl lo TCo0orate e$nic-3t depl. 0iginal lat beshoutdpayment nl lheto unitcoic€med of despaldrNT marld$ACCOUNTS I\IANAGER

all Jespdd\es transport be made MRFbforgh caniersapplo!ed Desratdt should made h deli scnedu,esb onlypafliqral5 be senl 1oemai!y alpud€se CheM ardat loded lie @nc€med unit
exolr has beendlJty draqed. TDupljcete sponer shouldc0py

ni $eacaompany consgnment ull lhatng lhe rssame enclosedlvlaleial rhrs{ helleppear and elc.

lnvoice To/Sh 0 to Address

1VRF IIMITED. KOTTAYAI.'
P B N0 2dAoAVATHooR POST

Koilayam686010
KFRAIA

Pager ot2

90 days on despa

INR

Paymenl eflns

Cunencf

lnco

Validjty from 01.04.201410 31.03.201s

L]D

Sl. No
Item Descriplion

olal Prlce
U Rale

Verified by

AUTHORISEO SIGNATORY

L25111TNi 004306

Page No. 9 of 15



-10- 4.
\)' /

Appeats No: V2l'131to133,160 to 162/BVR/2017

.E*EML TERrs AriD c0Nor'r0r6 oF pu'c.,rs€ 
Pd' z ol I

ctsH olscoJM

l*.r* 
l"d,*,,t"* ,u r,tp,lo $thdd paynein diMre uril 9o{d5 hsc bca eet,rd ad dad{d dd do€s norMi,o,ra ,rgr t dlddur og dsod il

Pf,IC' Am PIYII}IT

Lrhffiffitreffitr*"npc.saners{drl,*nos$troJrtrwiblpsrilsrd}rb{s,f,dBq!d!do*boh&$!d

lrfiltffiH*,[*,1ffi;"il'#,P*stNilocdsdhrhsod.l .ddEnraFrd@Eedwhe rai1ftoft*let uhclllpry$riurtrm!aid

ir-JffiffiIfl:'rffi[iliffi*i***,*r*nf,j'rlfrL,cidranNo.rDareoph.e0{$!pry. oqe/!F,rrusoqddnnbd6u..!c

tNPtclot{

LffimH*ffi;mrWlm*,&!/h,**iab! rddr!,$.lre.dhoro,..ahry

fiIIRrSr OX ff{'NCE rOR D€IAYEO OETMRY

7l,r$,c6€ddrsdE,.ito.dragaraU!od.r,nU{dafvs,hd.h}rdtsOdli!!$seddab.hl&.,@,,np.d.rihd'lrdomdrac!Nr!thtr

C,AI{CfLUIION Of, DETIRI€XT Of OETNERY

:*'ffiffijffi}l'olfl1f,flHtfli"ffi'#fJflYm,'#il[H,ffiIJlffipy.,*,ndi,i,.!0,erdqbv!,*ir6,ur

l*^Hi#ffii1tr9ffi,ffi',*?ilSffi if,Umffi l*trH ffiTJi1-r{ *,. a! h cas. d !d,

10. ]khryr,,lsqr6[ rthh.dtdtdarEldfuoisorryrz6[Erdir|..!dtdctasnrNarilot[B1uhd!eordltta&dsbfiimco!!ldtrhryli.

ffi ffi fiffi Hffi ffi,ffi 'ffi ffi ;l,ffi m$,ffi*tu *
illscf,tutE00s

Tltr lelk h a&qud d$r odlr rscas to aryt llti dllho ltite h$,pptfibta h ti! it&ulsdjs dld i4k oi fie fiodlds sp..iis{ hei!d).

Tie i(Iglasrrti N otqtdB ir clato h Sod, ddysed h eI..$ oi u$re Scde{y did.d

ll iDisjst ,! h D. etttri l0I h $e ple $dll& itqltored i0 he D(,Ulsa d& t !i olo.Iwy..rd uito&bo dE!.a
mF Ud. b rd o!pq!!! k aly u(.rdsd b' ri4ruutd !.!sdrs

Irre dBl h tr6s.na ot fu caltd

12

13.

11

15

16.

,,f#HffiH,ffi;'ffiffi,ffi,**n*0r€..!erohpJt$!{!raryirar!*rerraBa,lrdd&@ierrirr.rood!rE

1& At dbpderdb &tr! l0 0E ords $t !a r$Fd b heirilr{diq! ot i (ou,1ir Ch&nlioty.

19. As ler St lldad lgiChb alld Ueijureg Ad. !976 uidormteit deLii iiusth meAloiad h a| pelagsd 6|rnodoa'

I IIUI]. ad lffr$ ot trt mrut&tus
2 Nane ol Ur! coltrlto{t/.

3 Alar'[y. &a ot 0! ofit{t .

4 0fir{}.rdn {tadi padetu
5. Sda p.r d tE rorry by Firri /;ft60
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520 13.000.000 5a.{600

18:32
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INVOICE
R€mov,tl of Eraire ble Goods From Factory : Ruts I I

,P8.1 The scanned image of lnvoice No. MSPL/0729 dated 09.10.2014 issued by

the appellant to the said buyer is re-produced as under:-

RETAIL INVOICE

MADHU SILICA PVT. LTD
{,6 r o cJHnRA AH^Vr{AGri_soo. GUJARAT - rXO!"

REO0. OFFICE:PLOI NO.la7, GIDC,

VARTEJ, BHAVI{AGAR.36T060 GUJARAT

l,tl.:01?E-251tr65/25{1866 FAX:02?Er25llt0o

l:-niil : mrdh6lll.!4E.dh!rili.i..om

\r.b3'lc : sf, r.mrdh!.ilirr.(o

INVOICE NO. :MSPU0729

INVOICE DATE :09/10/2014

Copv

(:lN : till299CJl98rPTC0l00tl

URF LII\''TED.. XOTTAYAIU. ExclsalleCornmodity Precipit.tedSilcaCon.lgn.!

E,C.C, No.

VAT TIN,

cstTlN.

(oTrAYAt\,r .686010

AAACM 4154G XM006

32050228091V DT 0l 0{ ?005

32050226094C OT 0r 0.r 2005

IIIRF LIMITEO-, KOTTAYAi{.

Dur Dat

L.R. No.

Truck No.

Fr.lghl Type

2ro005,{74

0601/?015

CHETAK ROAOWAYS

3807

GJ{/VV-4€25

FREIGHT PAIO 97OOO

VADAVATTIOOR P,O KOITAYAM

D€.criotior and SDe.in.ation o, Goods

I

CSTTTN

EC Cods No.

Aank Cods No.

Tarlff H. No.

C Ex. Reg. No,

Oy.Co db.OlC.Ex.

SupL 0lC.Ercl6o

4.,c. Code Und6rWhlch

24140200653{107.2002

246!020!65341 07.20!2

AABCM4381JXM001

AA6CM.381JST@4

007

95/RAJA4,95

^ABCM'381J
cH.38 S.H. NO.38249025

770101

AABCM4301JXM001

olllsion SHAV|IAGAR

BHAVNAGAR

43 HARTYALT PLOT.BHAVMG\R

43,HARIYALA PLOT.AHA!'I\AGAR

00380003

i

l

I

Baqs

I2l

Otv.ol

Goo& lKql
I3t

Ko

lR3.l

t4!

Add. 06d.

gbc. (%)

l6l

514600

otalT

valu€{Rs.l ]

I71

PAECIPIIAIED $ILICA

MF|L200(G)

ITEM COg€ NO V246E

supPLrER coDE NO 65529

HSN CodB I )

0.00

GFIAND TOTAL

7.07.980.00

Edu.C6ss L00 !i

r5.9r0.00

E.l1.397

For. MADHU SILICA PW. LTD.

AUTHORIS SIGNATORY

Atalnst Fom No. C

Erche puty Rupe.s Eighty FoUl Thousand Nhe Hundred FifiyEEniOrty
Edu. CESS Rup6ai One Thousand Sit tludred Ninly Nhe Only

Sec. E H.EdUCESS Rs. E{ht Hlndrod Fr,ty On,
BlllAmount Rupo6s Eighl La*h Etev€fl Tnousand Three Hudred NinlySavon Only
Doc!fl€rlThougt DIRECT

O6llv.ryfhrough DOOR

BOOT'd AI KOTTAYAI'

c.dn.3 6.r tu ,.d.rri ily.i . nr hak.ld ,.rn.d ,!.o -tu.i,Chrl.d.dh,uw.Ir'.1!.,

E,ltO. ! OATE OFP L.A- OlJtyPayabre Under

E.NO. & DATE OF R{:23A PART ll Rub I Or CER 2OO2

Dar! & Tnn. ol Pr€pffation

Dal. E Tlno ol R.mova,
09t10t2014

m/10/2014

Tolal Ass€ssable V.lue

Exclss ou9 12.00 ./,

Edu. C.ss 2.00 %

7.07,980.00

84.958.00

1.699.00

soc. & H.Sec

Subtotal
csT2%
Froighl

850.00 l

7.ss.ag7.oo 
i

zl 3s

8.2 From the above, it is seen that the Purchase Order placed by the buyer

specificatly mentions the factory address of the buyer as ptace of detivery and

further specifies that tiabitity of [osses/damages to the goods during the transit,

woutd be on appeltant. These facts bear testimony from the ctauses 5,6 &. 14 of
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General Terms and Condition of Purchaser which state that,

"5. All goods ore subject to approval of the buyer's final inspection

regarding quantity ond specification.

6. Any goods or work done which fail to poss such inspection will be

liable to rejection ot supplier's risk ond must be replaced or be

redone by the supplier forthwith or os may otherwise be agree

without f urther chorges

14. Att material are to be detivered futl in the D lace soecificat[v

mentioned in the ourchase order free of detiverv and untoading

v

charqes

IEmphasis supptied]

8.3 lnvoices also very ctearly state that the Freight has been borne by supptier

and Detivery has to be made at door of purchaser. I atso find that the outward

transportation charges were an integrat part of the price of the goods and the

appettant has not received any consideration over and above the invoice price.

Thus, I find that the sale of goods is getting compteted and the ownership of

goods is getting transferred at the doorstep of the buyer in terms of Section 19

of the Sate of Goods Act, 1930. I find that the appettant has produced sufficient

documentary evidence to show that (i) sale of goods had taken place at the

destination point; (ii) the ownership of goods and the property in the goods

remained with the appettant titt the detivery of the goods in acceptab[e

condition to the purchaser at his door step; (iii) the appettant bore the risk of

loss of or damage to the goods during transit titt the destination; (iv) the freight

charges were an integrat part of the price of goods; and (v) the sate and the

transfer of property in goods occurred at the destination p[ace. Accordingty, I

find that in view of the facts and circumstances of the case, the ptace of

removal woutd be ptace of detivery at buyer's premises and the appettant is

etigibte to avail Cenvat Credit of service tax paid on outward transportation

charges. I a[so reply the decision of Hon'bte High Court of Karnataka in the case

of Madras Cements Limited - 2015 (40) sTR 645 (Kar.) wherein it has been hetd

as u nder: -

"8. Having heard [earned counsel for the parties and considering

the facts and circumstances of this case, we are of the considered

view that as long as the sale of the goods is finalized at the

destination, which is at the doorstep of the buyer, the chanqe in

definition of input service' which came into effect from 1-4-2008 would

not make anv difference. A perusal of invoices makes it clear thot the

qoods were to be delivered and sale completed ot the address of the
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buver and no additionol charce was levied bv the assessee for such

deliverv. From these focts it is cleor that the sale wos comoleted onlv

when the eoods were received bv the buver. The Circular dated 20-10-

2014 issued by the Central Board of Excise and Customs also, in

parogroph-6 makes it clear thot 'paqent of transport, inclusion of

tronsport chorges in volue, payment of insurance or who bears the risk

ore not the relevant considerations to oscertoin the place of removal.'

9. As per the soid Circular, the place of removal hos to be ascertoined

in terms of Centrol Excise Act, 1944 reod with the provisions of the Sole

of Goods Act, 1930 which has been deolt with in detail in the soid

Circular. According to the provisions of the Sale of Goods Act, 1930, the

intention ol the porties as to the time when the property in goods has to

poss to the buyer is of materiol consideration. The record cleorly shows

that the intention of the parties was thot the sale would be complete

only after goods are delivered by the seller at the address of the buyer.

The assesstng officer os well os the appellote authority hove held thot

the ossessee would not be entitled to the benefit merely becouse no

documentory evidence hos been adduced to establish the fact of

insurance coverage by the ossessee. ln our view, who poys for insurance

or bears the risk of goods in tronsit would not be a moterial

consideration. The some has also been made cleor by the Centrol Board

of Excise ond Customs, Department of Revenue, Ministry of Finance, in

its Circular doted 20-10-2014."

IEmphasis supptied]

8.4 I atso rely upon judgment of the Hon'bte Gujarat High Court in the case of

Parth Poty Wooven Pvt Ltd. reported as 2012(25)STR4(GUJ), which has hetd that

Cenvat credit of Service tax paid on outward transportation woutd be admissibte

to the assessee. Para 18 of the judgment is reproduced as under :-

"18. Bearing in mind the above judicial pronouncements, if we reveft back to

the definition of the term 'input service'. as already noticed, it is coined in the

phraseology cf "means and includes". Portion of the definition which goes with

the expressicn means, is any service used by the manufacturer whether directly

or indirectly tn or in relation to the manufacture of final products and clearance

of final products from the place of removal. This definition itself is wide in its

expression and includes large number of seryrbes used by the manufacturer.

Such service may have been used either directly or even indire To oualifu

for input serv ice. such service should have used for the manufacture of

the final Droducls or in relation to manufacture of final Droduct or even in

clearance of the final Droduct from the place of removal. e sslon 'lh

relation to manufacture' is wider than 'for the Durpose of manufacture'. The

'and clearance of the the of remo

nt s i of the definition has the services onl to th

anufacturer for theDlace of rernoval but covers servlces used bv the m
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clearance of the final Droducts even the olace of removal. lt can thus be

seen that main b v of the definition of term 'inDut Nice' is wide and

exDansive and covers varietv of services utilized bv the m nufacturer Bv no

Or.

Q/
a

stretch of imaoination cen t be stated that outward transDoftation serviae would

not be a se"r'/ce used bv the manufacturer for clearance of final oroducts from

the Dlace of removal."

lEmphasis supptiedl

8.5 I further rely on judgment of the Hon'bte Gujarat High court in the case

of Phitips Carbon Btack reported as 2016(44) STR 235(GUJ) wherein in Para 2 & 3

have been hetd as urrder :-

"2. The issue pertains to Cenvat credil on oulward goods transportation

ogency service availed by the a,ssessee Jbr transportalion oJ manufactured

goods. This isstte is colered by the judgment of Division Bench oJ'this Court

in case of (lommissioner of Cenlral Excise & Cusloms v. Parth Poly llooven

Pvt. Ltd. reportr:d in 2012 L25) S.T.R. 4. in which the.following observations

have been made :

21. l4/c ntust. howcver. for our curio.siy reatncile lhe exnression
''from the nlace ol.rcmuval ' occurrinv'in the curlier ottrt o{ the
definition i'ith 

" 
oi'rls un to the plur'e 6l remoral' used in inclusive

odn of th: definition.'Counsel fitr lfic asscssee.s submitttd that
'when'u manufaclurer tronsDort|; his linishctl products lrom the
fattorv wi'hout clearanca tb anv otlier place,' such as- Pttdown,
"w,refrouse ek fntm u'here it wbuld be ltimotelv rcmoved. suth
service is t'over.bd in lhe expression 'ourwurd transpurtation up to
the oluce tf remuvul' sintle such Dlace olher lhAn laLtory kale
woulrl be ttib oluce of removal. lle lo aonrcciale thatihis cou[il be

one of the ireus ,tf the uoolicution 6f the exnressit-tn oulwurd
bunsilrtution uo tb the olulct o{ remolvul '. lle' are unable lo see

whether thtt coiltl fu the' sole riuxtn for using such expression by
the Legislature.

22. Be firn as it ma we are o the o inion lhat the outu,drd
rt)lce use e manu

.t t
s covere ytl nT e e ln ut serttce

ided in u e t envdt re CS

3. This Tax Apptal is, there;fore, dismissed."

[Emphasis supplied]

8.6 ln view of above, I hotd that Cenvat credit of Service Tax paid on

Transportation of finat products by road from the factory gate to the buyer's

premises is admissible rn the present cases/appeats,

9. Once the Cenvat credit is hetd to be admissible, the question of recovery

of interest and imposition of penalty do not arise in these cases.

'10. ln view of the above, I set aside the impugned orders and a[[ow the

appeats fited by the appettant.

r!. 3{ffi q-drrr dffa$ nffa or Fqzm swl-+:a atrh t f4-qr drdr t I

The appeals fited by the appettant stand disposed off in above terms.

s$)*,ii"o
(TqE:s+T) -

3rr{rf,A (3rfrffi)

acturer or lrans rtal ton
femfes 0removo lot eoml ace o

11.
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