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:: ORDER-IN-APPEAL ::

M/s. Dharti Engineers, Sardar Magar Street No. 1, Chakkargadh Road,
Amreli-365601, Gujarat (hereinafter referred to as ‘the appellant’) has filed
the present appeal against the Order-In-Original MNo. R/68/2016 dated
28.12.2016 (hereinafter referred to as ‘the impugned order’), passed by the
Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafter referred

to as “the lower adjudicating authority”).

1. Brief facts of case are that the appellant filed an application for refund
of Rs, 11,77,372/- for Service Tax paid by them for construction purpose on the
basis of Section 102 of the Finance Act, 1994 (hereinafter referred to as “the
Act"). The lower adjudicating authority issued query letter F. MNo. V/18-
70/5.T./DIV/2016-17/Rf. dated 23.11.2016 asking appellant to submit reply to
few discrepancies pointed out by the Department. Personal hearing was given
to appellant, which was not attended to by them. The appellant filed reply
dated 28.11.2016, however, Show Cause Notice dated 02.12.2016 was issued to
appellant. Personal hearing was granted to appellant which was not attended
by them but they submitted reply on 16.12.2016 and 19.12.2016,

3. The Show Cause Notice was decided by the lower adjudicating authority
vide the impugned order wherein he sanctioned refund of Rs. 5,88,686/- and
rejected refund of Rs. 5,B8,686/- by holding it ineligible for refund being
excess payment made by appellant under the provisions of Section 102 of the
Act,

4. Being aggrieved with the impugned order, the appellant preferred the
present appeal on the following grounds:

1. The appellant had provided services to various Government and local
authorities in the nature of Works Contract Services falling at Sr. Mo, 12
of Mega Exemption Motification No. 25/2012-5T dated 20.06.2012. The
sad exemption from payment of Service Tax was withdrawn on certain
services vide Notification No. 06/2015-5T with effect from 01.04.2015.
At the time of bidding for the said projects, the Service Tax exemption
was available on the services provided to various Government and local
authorities w.e.?. 01.04,2015 due to withdrawal of exemption, they had
paid Service Tax on the said taxable services. The said exemptions were
again restored vide Motification No. 09/2016-5T dated 01.03.2016 as
mentioned at Section 102 of the Act. The works contract services
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provided by them to the various Government and local authorities falls
under the purview of Sr. No. 12(b) of Notification Mo. 25/2012-5T.

2. The application for claim of refund of Service Tax shall be made
within a period of six months from the date on which the Finance Bill,
2016 receives assent of the President. The Finance Bill, 2016 got assent
of the President on 14.05.2016 and they have filed refund claim on
11.11.2016 i.e. well within time limit.

3. The lower adjudicating authority failed to give consideration to the
fact that they had provided services to the Government company and
discharged their Service Tax liability during the period 01.04.2015 to
28.02.2016. They had also paid the Service Tax liability @50% on the part
of M/s. Hindustan Steel Works Construction Limited which is over and
above their Service Tax liability. Therefore, amount of Rs. 5,88.686/-
paid by them is to be considered as Service Tax paid mistakenly although
the same is liability on the part of M/s. Hindustan Steel Works
Construction Limited, and it is payment made without authority of law,
Mere payment of amount would not make it Service Tax payment. They
rely on the following case-laws:

(a) KVR Construction reported as 2012 (26) STR 195 (Kar.)

(b) Kalpataru Power Transmission Ltd reported as 2016 (45) STR 454
(Tri.-Ahmd.)

Therefore, the time limit prescribed in Section 11B of the Central Excise
Act, 1944 does not applicable in their case.

shri Chetan Detharia appeared and reiterated grounds of appeal; that

Rs. 11.77 lakhs paid instead of Rs. 5.88 lakhs; that even payments needs to be
refunded; that the case laws of Hon'ble High Court of Karnataka in the case of
KVR Construction reported as 2012 (26) S.T.R. 195 (Kar.) and of Hon'ble
CESTAT in Kalpataru Power Transmission Ltd reported as 2016 (45) 5.T.R. 454

(Tri.-Ahmd. ) cover the issue,

FINDINGS:

6.

I have carefully gone through the facts of the case, the impugned order,

the appeal memorandum and reply filed by appellant. The issue to be decided
in the present appeal is as to whether Rs. 5,88,686/- paid by appellant on
behalf of M/s. Hindustan Steel Works Construction Limited rejected by the
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lower adjudicating authority holding it as excess payment, is required to be
refunded to the appellant or not.

7. | find that appellant has paid Service Tax of Rs. 5,88,686/- during the
period April-September, 2015 and filed 5.T.-3 return wherein Service Tax
liability has been mentioned as Rs. 5,88,6B6/- and paid vide GAR-7 challan No.
02091 and 02090 both dated 11.08.2015 for Rs. 3,36,686/- and Rs. 1,12,000/-
respectively, The appellant has also shown challan No. 01649 dated 03.10.2015
for Rs. 7,28,686/- as payment towards Service Tax liability for the quarter July-
September, 2015. Thus, against their Service Tax liability of Rs. 5,88,686/-,
they paid Service Tax of Rs. 11,77,372/-. The lower adjudicating authority, in
the impugned order has sanctioned refund of Rs. 5,88,686/- and rejected
refund of Rs. 5,88,686/- by holding it inadmissible as this amount should be
claimed under Section 11B of the Central Excise Act, 1944, within one year. He
also held that this excess payment of Rs. 5,88,686/- is ineligible to be
considered for refund under the provisions of Section 102 of the Finance Act,
2016,

8. | find that amount of Rs. 5,88,686/- sanctioned as refund to the
appellant is not in dispute. The only question is rejection of refund of
remaining amount of Rs. 5,88,686/- which was paid in excess by the appellant
and has been rejected as excess payment. It is a fact that the appellant was
awarded contract for construction of boundary wall across the land allotted to
Aligarh Muslim University Centre, Krishanganj, Chakla (Bihar) by M/s. Hindustan
Steel Work Construction Limited for value of Rs. 7,23,66,994/-. In the grounds
of appeal, the appellant has stated that they had also paid Service Tax liability
@30% on behalf of M/s. Hindustan Steel Works Construction Limited, which is
over and above their own Service Tax liability. Therefore, amount of Rs.
5,88,686/- paid by them is required to be considered as payment made by the
appellant by mistake and Department can' retain this payment without
authority of law.

9. The appellant has provided works contract services under reverse charge
mechanism wherein, the service provider has to pay 50% of Service Tax and
remaining is to be paid by the service receiver. In this case, the appellant has
paid 100% of Service Tax as per the law, which service subsequently got
exempted retrospectively vide Notification No. 09/2016-5T dated 01.03.2016
vide Section 102 of the Act. Therefore, the excess amount paid by mistake

Page Sof &



Appeal Moo VLIT4/BYRI200T

L]

can't be considered as Service Tax after 01.03.216 and hence time limit of
Section 118 will not be applicable in this case as held by Hon'ble Karnataka
High Court in case of KVR Construction reported as 2012 {26) 5.T.R. 195 (Kar.)
and by Hon'ble CESTAT, Ahmedabad in case of Kalpataru Power Transmission
Ltd reported as 2016 (45) 5.T.R. 454 (Tri.-Ahmd. ).

10.  In view of above, | am of the view that there is no ground to deny the
refund of excess payment of Service Tax claimed by the appellant and appeal

filed by the appellant sustains. Accordingly, | set aside the impugned order and
allow the appeal.

v, ¥dtEsd g oo @ o ahe & Rvew I i @ e e b
11.  The appeal filed by the appellant is disposed of in above terms.

GG
(FAR Fa™)
HrgE (Irdrew)
By R.P.A.D,
Tao,

| M/s. Dharti Engineers, Sardar Nagar | 3 egeh ofodtoe, &eem a9 &9
Street Mo. 1, Chakkargadh Road, ;
Amreli-165601 HET ¢, gFE U5, HALe-
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Copy for information and necessary action to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

1)  The Commissioner, GST & Central Excise, Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise, Division, Il|
{Amreli), Bhavnagar.

4) The Superintendent, GST & Central Excise, Range-Amreli.

9] Guard File.
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