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seclor bank ol the place where lhe tt€nch of any nominaled public sector bank ol lhe ptace wherc lhe be;ch of the T;bunat
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The appeal under sub seclion i1) ol Section 86 of the Finance Act, 1994, to the Appetlate Trjbunat Sha be filed in
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copy o, lhe order appealed against (one of which shell be certified copy) and shoutd be accompanied by a fees ot hs_
10001 where the amooflt of servjce tax & interest demanded & penalty l€v€d of Rs. 5 Lakhs or less. Rs.sboo/- where the
amount o, service tax & inleresl demsnded & ,co6lty levied is more than frve takhs but not erceeding Rs Fifry Lakhs,
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(4ro qrft-d Irerr fi cfiTqi d rd 6t {rdrt * ('jf' cfi c-FrFrf, Ef5, qGq jt{ yq+i ram FFrr'6- xFrTir r..o :q.{fd, &#q
f,;cr{ er6/ *drfi. 6i tdffiq ;-arqrfu6'/rr at jn}(a zii r.a er fthr td drn Jri?i fr;fr fi m{ tr #ra 6rrr fi-t /
The appeal under sub section (2) and (2A) of the seclion 86 the Finance Acl 1994, shall be liled in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commtssioner
Central Excise ot Commissroner. Cenlral Excise (Appeals) (one ol which shall be a certilled copy) and copy of lhe order
passed by lhe Commissioner authorizing the Assislant Commissioner or Deputy Commissioner of Centrat Excise/ SeNice Tax
to file lhe appeal before the Appellate Tribunal.
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i;fiq tiqr{ rf6 \.q S-{r{{ * riri-a zia fuv rrq rf$' t ftE rnh-fr t
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,16 ,rra ffit
(iiD frri. sqr Aq{r{S fi fr{J' 6 * nTli-d aq r6R
- er{ 15 i* Fs rrI{I * crErni lffiq (d-. 2) rifi}iks 2014 t 3{lirr i T& ffi Jrtrrq flffi +, saf iftRntrd
el7n rr$ !?i Jfrd +t lJt d€i itnt/

For an appeal lo be tiled before lhe CESTAT, under Section 35F of the Central Excise Acl, 1944 which is also made

applicable to SeNice Tax under Section 83 of the Finance Act, 1994, an appeal against lhis order shall lie belore the Tribunal

on paymenl of 1070 of the duly demandod where duly or duly and penally are in dispute. or penalty, where penally alone is in

dispute, provided lhe amount of p.e-deposit payable would be subjecl Io a ceiling of Rs. 10 Crores,

Under Cenlral Excise and Service Tax, "Duty Demanded" shall include :

(i) amount delermined undfi Seclion 11 D:

(ii) amounl ot erroneous Cenvat Credit laken;

(iiD amounl payable under Rule 6 of lhe Cenval Credit Rules

- provided further lhat the provisions of lhrs Section shall nol apply to the stay applicalion and appeals pending belore

any appellale authority prior lo lhe commencement of lhe Finance (No.2) Act, 2014.

fird rr5l{ 6] : ttrlr $ri{i :

R6yl3ion applicailon to Govemmant of lndi6:
rs rrirr fi c-disrq qfffi FrEfrfud rr{dr t. li&q rnr( rrffi Jrfqfr{{ 1994 6r qra 35Et & qrry dT6 * rFJFd 3l{r
{hq, rmd si-r{, qifra{q }riri a6r+, Fd-;d Fjrd.s, r.re fain r, Et{t FB , .i-{d tq n+a, r*,e Eri, rtfta.dr.110001, +t
i+-qr aiar arft('r r -

A revision applicalion lies lo lhe under Secretary, to the Gov€rnmenl of lndia, Revision Applicalon Unil, Ministry ol Finance,

Department of Revenue, 4lh Floor, Jeevan Deep Building, Parliamenl Street, New Delhi-110001, under Seclion 35EE of the

CEA 1944 in respect of the loilowing case, governed by irst proviso to sub-seclion (1) of Section-35B ibidl

qft rre * G;dt Tfrgra fi FrF t, T6r Tfiflri FFd srd d GrS frreli fr rgrr rlF * crlJrra + 4t{rd qr m lra Er[sri cr
fr{ ffi r.+ !rEr{- rIF s (st d3R 6 orirrra fi 4tfla, qr ffir FsI{ 716 I qI rr{Rt t ard t s+iwtst + dt{ra, f+fr +r{ori qr

Bfr ,i3R ,Id d Elri n #{rn + Firi tri
ln case of ;ny bss of g"oods. where lhe loss occurs in lransil from a faclory lo a warehouse or lo anolher faclory or from one

warehouse to anolher dl]ring the course of processing of lhe goods in a warehouse or in slorage whether in a factory or in a

nr[d + <rfi EiS {rq qr d-{ 4t Hrd fi G Er t Efuat"r t'r.r+;a ri? alor s{ ffi rB an*q..tflr{ 1F + ga (fti.) +
ErFd *, dt trr.d + rra{ E-ff rq qr arr +1 fu,a fi 4ff tr /

ln case of rebate of duty ot excise on goods exported to any counlry or terrilory outside India of on excisable mateaial used in

the manufaclLrre of the goods which are exponed lo any country or tedlory outside lndia

lE r.lra ga 6r {rrdri f*\' fd-ar xrad i qr6{, iclfr qr {dra 6l r1r furf, fliqr 7Ffi tl i
ln case of 

-goods 
eiported outside lndia export lo Nepal or Bhutan, without payment of duty

qEF[d ]crd *' rerra sra' ] I-rHIa + f I' .i] ,{A i,?rE rs :rRfrqs ('q fs+, frB;a qrdrrdl t 6d xra fi n3 t 3ik ct
inhr a :n -rrm tvtrat *'ronr ia.i 3refi-{E (a.-2;, l9s8 & mr log } rdEI Ffii ffr ,rl artro :nro rl.,rrqlfrft c{ qI qr{ I
crfrd f+\' fi tr/
Credil of any duty allowed lo be utilized lowards payment of excrse duty on final products under lhe provisions of lhis Acl or

ihe Rules m;de ihere under such order is passed by lhe Commissioner lAppeals) on or a{lel, the date appointed unde. Sec.

109 ol lhe Fina.ce (No.2) Acl 1998

jq{trd 3n}<.i A d cfrqi s.n i@r EA-8 i, n €r +drq tiqrdii r-16 (lr{rd) iiTffr{dr, 2001, i fillt{ I i 3r-'td fafafrE t,
5s tll + {iicor t 3 niE * 3rd.fi fi arA Erftq r Jcrt€ }r}c.i * {Fr {d }rhl s .}r+r lnirr fidcfrqrlriItdErsr*
ffii o* A 4drq ricrd'rlG xfufr{F, 1944 & um 35 EE + rra fftfrfta'rlE fi lr{r{Ji t {req + dt{ c{ TR-6 8r cfr
{frri Er stfr qIG(.t /
The above application shatl be made in duplicate rn Form No. EA-8 as specified under Rule,9 ot Cenlral Excise (Appeals)

Rules,2001 wilhin 3 months from the date on which the order sought to be appealed against is communicatod and shall be

accompanied by two copies each ol the OIO and OrdeGln-Appeal. lt should also be accompanied by a copy of TR-6 Challan

evidencing payment ol prescribed fee as prescribed under Seclion 35-EE of CEA. 1944, under Major Head ot Account.

qafrrrq i{riad + srq ffia hqlftf, 116 4I rfitrlfr & srff .IIft' r

+d ffira r." r.+ arq rqt qr rsd r ft d rqq zool. eir {.rdri ffiqr cr(' ,t{ qfq s J-a cFF :qi rq 5qt { ._qra 6t *
5qt 1000 -/ i6I rrrrara fuqr anq t

Ths revisioo apptcalion shall be accompanied by a fee ol Rs.200! where the amounl involved in Rupees One Lac oI iess

and Rs. 10001 where lhe amounl involved is more lhan Rupees One Lac

{ft <s ln}n t qiA ,rd }re$ 6r Frrirr t d 9-id6 rd xrln + f 'llFF +r r!E{la, lcfft ua e B'qr ilrar rfrtl TJI agT *
61-i 6( fi fi frsr'qd +Fi t.iri t Rq qqrfrff'ntrrq aqrfu+rsr ef r.+ :r{ta ql rflq rr+n +) rfi vrifra Fiqr irdr t I i
ln cdse. if the order covers various numb€rs ol ordeF in Original, fee lor each O.l.O- shotrld be pakl in the aloresaid manner,

nol withstanding the tacr thal the one appeal to the Appellanl Tribunal or lhe one applicalion lo the aentral Govl As ihe case

may be, is filled lo avoid scriptoria wotk if excisino Rs. 1 lakh fee ol Rs 100/- for €ach

qtmi lfua ;qrqrd.q rF5 3rfufrrE, 1975, * IT-{rfi I + 3iB"sI{ { $A$ !'q Frrra nrhr t'r ctr s{ ffrrlf{-d 6 50 6ci 6I
;qrqrdq FF ftfs-d din Etdr qrFqt /

One mpy'of sppticalrcn or Ot.O as lhe case may be, and lhe order of the adjudicating aulho.ily shall bear a court fee stamp

of Rs. 6.50 as prescribed under Schedule-l in terms o{ lhe Court Fee Acl,1g75, as amended.

drqr 116. lidrq rFrG iIFF lil f4r.E{ J{rdrq,{rqlfo6{sr ($rf hfr) l:l{{Id6, 1982 * aFrd !6 ]la riiFra FrFdl 6}

{ffid fla arfr fr{xt # ,h ,fi t{ra }rfiftd hql ardr tl /

Atention is also invited to the rules covering these and othe. relaled maliers conlained in lhe Cusloms, Excise and SeNice

Appellale Tribunal (Procedure) Rules, 1982

Ji" xqtfrq crMt ;6t Jrq-fr dfu{ .FIe t F{ft-a -arrF, Fqd ]ltr rA-'rfs grdtlrni i Bq, 3{+drtf ExFtrq i{€r{.
wwln.cDec gov rn +r q€ $6.t 6 | I

For the el;borate. detailed and latesl provisions relating lo $ling d'appeal to lhs highe. appellate authorily, lhe appellanl may

refe. lo lhe Depanmenlal website www.cbec-gov.h ., ...
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:: ORDER-IN-APPEAL ::

M/s. Dharti Engineers, Sardar Nagar Street No. '1, Chakkargadh Road,

Amreti-365601, Gujarat (hereinafter referred to as 'the appettant') has fited

the present appeal against the 0rder-ln-OriginaI No. R/68/2016 dated

28.12.2016 (hereinafter referred to as 'the impugned order'), passed by the

Assistant Commissioner, Service Tax Division, Bhavnagar (hereinafter referred

to as "the lower adjudicating authority").

2. Brief facts of case are that the appetlant fited an application for refund

of Rs. 11,77,372l- for Service Tax paid by them for construction purpose on the

basis of Section 102 of the Finance Acl, 1994 (hereinafter referred to as "the

Act"). The lower adjudicating authority issued query [etter F. No. V/18-

70/5.T./DlV12016-17 lRf . dated 23.11.2016 asking appettant to submit repty to

few discrepancies pointed out by the Department. Personal hearing was given

to appellant, which was not attended to by them. The appettant fited repty

dated 28.11.2016, however, Show Cause Notice dated 02.12.2016 was issued to

appettant. Personal hearing was granted to appettant which was not attended

by them but they submitted reply on 16.12.2016 and 19.12.2016.

3. The Show Cause Notice was decided by the [ower adjudicating authority

vide the impugned order wherein he sanctioned refund of Rs. 5,88,686/- and

rejected refund of Rs. 5,88,686/- by hotding it inetigibte for refund being

excess payment made by appettant under the provisions of Section '102 of the

Act.

4. Being aggrieved with the impugned order, the appelLant preferred the

present appeal on the fottowing grounds:

1. The appettant had provided services to various Government and local

authorities in the nature of Works Contract Services fatting at Sr. No. 12

of Mega Exemption Notification No. 2512012-ST dated 20.06.20'12. The

sad exemption from payment of Service Tax was w'ithdrawn on certain

services vide Notification No. 06/2015-5T with effect from 01.04.20'15.

At the time of bidding for the said projects, the Service Tax exemption

was available on the seruices provided to various Government and tocat

authorities w.e.f. 01 .04.2015 due to withdrawal of exemption, they had

paid Service Tax on the said taxable services. The said exemptions were

again restored vide Notification No. 09/2016-5T dated 01 .03.2016 as

mentioned at Section 102 of the Act. The works contract services

Page 3 of 6
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provided by them to the various Government and local authorities fatts

under the purview of Sr. No. 12(b) of Notification No. 2512012-ST.

2. The apptication for claim of refund of Service Tax shatt be made

within a period of six months from the date on which the Finance Bitl,

2016 receives assent of the President. The Finance Bitt, 2016 got assent

of the President on 14.05.20'16 and they have fited refund ctaim on

11.11.2016 i.e. wett within time timit.

3. The lower adjudicating authority fail.ed to give consideration to the

fact that they had provided services to the Government company and

discharged their Service Tax tiabitity during the period 01 .04.2015 to

28.02.2016. They had atso paid the Service Tax tiabitity @50% on the part

of M/s. Hindustan Steel Works Construction Limited which is over and

above their Service Tax tiabitity. Therefore, amount of Rs. 5,88,686/-

paid by them is to be considered as Service Tax paid mistakenly atthough

the same is tiabitity on the part of M/s. Hindustan Steel Works

Construction Limited, and it is payment made without authority of [aw.

Mere payment of amount would not make it Service Tax payment. They

re[y on the fottowing case-laws:

(a) KVR Construction reported as2012 (26) STR'195 (Kar.)

(b) Katpataru Power Transmission Ltd reported as 2016 (45) STR 454

(Tri.-Ahmd.)

Therefore, the time timit prescribed in Section 118 of the Centrat Excise

Act, 1944 does not appticabte in their case.

5. Shri Chetan Detharia appeared and reiterated grounds of appeat; that

Rs. 11.77 takhs paid instead of Rs. 5.88 takhs; that even payments needs to be

refunded; that the case taws of Hon'bte High Court of Karnataka in the case of

KVR Construction reported as 2012 (26) S.T.R. '195 (Kar.) and of Hon,bte

CESTAT in Katpataru Power Transmission Ltd reported as 2016 (45) S.T.R. 454

(Tri.-Ahmd.) cover the issue. 
S;9

FINDINGS:

6. I have carefutly gone through the facts of the case, the impugned order,

the appeal memorandum and reply fited by appettant. The issue to be decided

in the present appeal is as to whether Rs. 5,88,686/- paid by appettant on

behatf of M/s. Hindustan Steet Works Construction Limited rejected by the

4

u,
I
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lower adjudicating authority hotding it as excess payment, is required to be

refunded to the appettant or not.

7. lfind that appettant has paid Service Tax of Rs. 5,88,686/- during the

period Aprit-September, 2015 and fited 5.T.-3 return wherein Service Tax

tiabitity has been mentioned as Rs. 5,88,686/- and paid vide GAR-7 chaltan No,

02091 and 02090 both dated l'1 .08.2015 for Rs.3,36,686/- and Rs. 1,17-,0001-

respectivety. The appettant has atso shown chatlan No. 01649 dated 03.10.2015

for Rs. 7,28,686/- as payment towards Service Tax tiabitity for the quarter Juty-

September,2015. Thus, against their Service Tax tiabitity of Rs.5,88,686/-,

they paid Service Tax of Rs. 11,77,372/-. The tower adjudicating authority, in

the impugned order has sanctioned refund of Rs. 5,88,686/- and rejected

refund of Rs. 5,88,686/- by hotding it inadmissibte as this amount shoutd be

claimed under Section 1'lB of the Centra[ Excise Act, '1944, within one year. He

atso hetd that this excess payment of Rs. 5,88,686/- is inetigible to be

considered for refund under the provisions of Section '102 of the Finance Act,

2016.

8. I find that amount of Rs. 5,88,686/- sanctioned as refund to the

appettant is not 'in dispute. The onty question is rejection of refund of

remaining amount of Rs. 5,88,686i - which was paid in excess by the appettant

and has been rejected as excess payment. lt is a fact that the appettant was

awarded contract for construction of boundary wa[[ across the tand attotted to

Atigarh Mustim University Centre, Krishanganj, Chakta (Bihar) by M/s. Hindustan

Steel Work Construction Limited for vatue of Rs. 7,23,66,994/-.ln the grounds

of appeat, the appeltant has stated that they had atso paid Service Tax tiabitity

@50% on behatf of M/s. Hindustan Steel Works Construction Limited, which is

over and above their own Service Tax tiabitity. Therefore, amount of Rs.

5,88,686/- paid by them is required to be considered as payment made by the

appettant by mistake and Department can' retain this payment without

authority of law.

9. The appettant has provided works contract services under reverse charge

mechanism wherein, the service provider has to pay 50% of Service Tax and

remaining is to be paid by the service receiver. ln this case, the appettant has

paid 100% of Service Tax as per the [aw, which service subsequentty got

exempted retrospectively vide Notification No. 09i2016-5T dated 01 .03.2016

vide Section 102 of the Act. Therefore, the excess amount paid by mistake

\:,
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can't be considered as Service Tax after 01 .03.216 and hence time timit of

Section'l1B witt not be appticabte in this case as hetd by Hon'bte Karnataka

High Court in case of KVR Construction reported as7012 (26) 5.T.R. 195 (Kar.)

and by Hon'ble CESTAT, Ahmedabad in case of Kalpataru Power Transmission

Ltd reported as 2016 (45) S.T.R. 454 (Tri.-Ahmd.).

10. ln view of above, I am of the view that there is no ground to deny the

refund of excess payment of Service Tax ctaimed by the appettant and appeal

fited by the appettant sustains. Accordingty, I set aside the impugned order and

attow the appea[.

6

)
r) "

il.

11.

$ffi E-dRr 6S 6I ?rf 3$rfr mr ftqcnr JT{t+-d dtrh t fu-qr frrdT t I

The appeal fited by the appettant is disposed of in above terms.

\AB

FqR ddr)
3Trlfrfr (3r+tr)

By R.P.A.D.

To,

M/s. Dharti Engineers, Sardar Nagar

Street No. 1, Chakkargadh Road,

Amreti-365601

Coov for information and necessary action to:

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.
The Commissioner, GST & Centrat Excise, Bhavnagar.
The Assistant Commissioner, GST & Centrat Excise, Division, lll
(Amreti), Bhavnagar.

The Superintendent, GST & Central Excise, Range-Amre[i.
Guard File.
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