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Passed by Shri Suresh Nandanwar, Commissioner, Central Goods Service Tax (Audit),
Ahmedabad.
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In pursuance o Board's Notification No. 26/2017-C.Ex.{NT) dated 1710217 read
with Boards Order Noo 05/2017-8T dated 16.11.2017, Shri Suresh Nandanwar,
Commissioner Central Gomds Service Tax (Audit), Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Seetion 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 19494,
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Arising out of above mentioned OO issued by Additional/Joint/ Deputy / Assistant

Commissioner, Central Excise | Service Tax, Rajkot | Jamnagar | Gandhidham

srefreeeat & WIS ® S U9 OAT Name & Address of the Appellants & Respondent
M/s Ultra Tech Cement Ltd., P. O. Kovaya, Tal . Rajula Dist : Amreli 365 541
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Any per agerieved by this Order-in-Appeal may file an appeal to the appropriate authority
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Appeal o Custams, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
{ Under Section 86 of the Finance Act, 1994 an appeal lies to-
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The special beneh of Costoms, Excise & Service Appellate Tribunal of Wesat Block Na. 2,
B.K. }ﬁ‘u-.m-., Mew Delhi mall matters relating to classificaton and valuation.
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To the Wrsi} regional bench of Customs, Excise & Service Tax Appellate Tribunal [CESTAT) at,

vl Flpor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals othor than as
mentoned in para- Hal above
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The appeal to the Appellate Tribunal shall be filed in qundmp!i-rﬂle m form EA-3 | as
prescribed under Rule 6 of Central Excise (Appeal] Rules, 200] and shall be acﬁun%%r;d
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Fhe appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tnhu_i:ﬁ]leﬁ 1l be f?] | in qnm.dgu' fieate in Form 5.T.5 as prescgbed under Rule ‘}El E:I' the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
lone of which shall be certified copy) and  should | mpaed by a fees .!f 5. ]_EIlal i
Jhere the amount of service mx & interest dumqndrﬁ E ann?& levieed of K. 5 Lakhs or less,
Rs.5000/- where the amount of service lax & interest demanded & penaliy levied s more
than five lakhs but not exceeding Hs, Fiftv Lekhs, RBs 10,000/ - where the amount njfsa.gn'ir
tax & interest de ﬂ.ﬁilid % penalty levied is more than fiftv lakhs rupees, in the form o
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The appeal under sub section (2} and (2A) of the section BG the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Hule © {2 & Q2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of arder of Commassioner Central Excise or Commissioner,
Ceniral Excize }-ﬁmiﬂil lone of which shall be a certified copyi and copy of the order passed

by the Commissioner authorizing the Assisiant Commissioner or Deputy Commissioner of
Ceniral Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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Four an appeal to be filed before the CESTAT, under Section 35F of the Central Excize Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal ngninst this order shall e before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penaley are in dispute, or penalty, where pepalty alone is in
E_iapult. provided the amount of pre-deposit pavable would be subpect to s oeilimg of Rs. 10
rores,
Under Central Excise and Service Tax, "Duty Demanded” shall inclode
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vided further that the provisions of this Section shall not apply to the say

application and appeals pending before any appellate authority prior to the commencement af
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A revision appheation. Hes 1o the Under Secretacy, o the Government of India, Revision

gpphc_*m:un pit, Ministry. of Finance, Department of Bevenue, 4th Floor, Jeevan Deep
utlding, Parliamen: Street, New Delhn- 110001, under Section 35EE of the CEA 1944 in

respect of the following case, poverned by first proviso to sub-section (1] of Section-358 Thid:
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In case of any loss ol Fu.r:!a. where the loss oceurs in transit from a factory to a warchouse or
to another fictory or from one warehouse to another durmg the course of processing ol the
goods in a warchbuse or n storage whether in a factory or tna warehouse
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In case of rebate of duty of excise on goods exported to any country or terntory outside India
ol on excisable materil mie:i in the manufacture of the poods Wwhich are exported to any
country or territory outsede India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty,

liv}) e & ImEA UFE O aae & W o mh i sw sRfes od owE R
% agd weg &1 o b ol & ke @ g (nde) § aEw e sfaEe @2,

1098 #r air 109 % 249 #1 9% arfra A gEraial o @ A # ol e e jy
Credit of any duty allowed to be ulifized towards paLﬁ'mrnl of excise duty on linal products
under the provisions of this Act or the Rules made there upder such order is F_aar.r.d v the
Egpuindﬁmnw (Appeats) on or after, the date appomted under Sec. 109 of the Finance (No.2)

v I ades fr o2 ofr o wmw oEAs A G F FIw IeES R () R,
2001, ¥ Fraw o & e fafafie & sm sl & adww & 3 Aw & Weew & ah afio
I sdEE & I wEw 7 wdte adwr Fr 2 ofgm #Ee & I ot T & SR
I aeE wiuEEE, 1 v 35-EE & aFg WU e & st § o &3t m
TR-6 $ ofy Fwe=r & 30 afey) |

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
BOL ?1}. o e appeulecé “ﬁ inst 15 communicated and shall be accompanied by two comes each
of the OI0 and Order-In-Appeal. 11 should 315,111 be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescrbed under tion 35-EE of CEA, 1944, under
Major Hea of Account,
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BRIEF FACT OF THE CASE: )

M/s. Ultratech Cement Limited, P.OXKovaye, TalRaojula, Dist. Ameri
(hereinafter referrec o as 'the appellant’) has filed the oppeal on 14.03.2017
against Order-in-Original No. R/946/2016 dated 14.02,2017 (hereafter referred to
as “the impugned order”] passed by the Assistant Commissioner, Service Tax
Division. Bhavnagar hereinafter referred to as 'the adjudicafing authority’|.

The facts of the cose are that the oppelont are engaged in the
manufactuing of cement classifioble under Chopter 25 of the first schedule to
the Central Excise Tanff Act, 1985, The appeliont also exports the same and are
holding Central Excise and 3ervice Tax Registration. The oppellant hod filed o
refund claim of Rs.6 &7.764/- under Notification No.41/2012-5T dated 29.06.2012
(hereafter referred to as “the saoid Nofification”) on 22.07.2014 along with the
relevant documents for refund of Service Tax poid on services received by them
during the period from April-2014 to June-2014 towards expor! goods. The refund
claim was partly sanctioned for the amount of Rs.4,06,351/- and rejected the
refund amount of R5.2.41,412/- vide QIO No. R/49/2014 dated 14.11.2014 on the
ground that conditicns laid down under para 1{c) the said notification were riot
fulllled in respect o' 4 shipping bills. Being aggneved with the said order, the
appellant preferred appeal before Commissioner|Appeals), Central Excise,
Rajkot who wvide Order-in-Appeal No. BHV-EXCUS-000-APP-024-15-14 dated
31.07.2015 remanded the case back to the adjudicating authority with
ebservation (i) that the pleodings of the appeliant regarding consideration of
entire quarter and nat to consider each and every shipping bill, their cloim for
eligibility of rebate under para 2 of the said nofification, etc. have not been
considered/discussed in the impugned order, and (i) as to how and why the
claim in respect of 4 shipping bills was not filed before the proper authority as
loid down under the said notification.

Consequent to the OlA dated 31.07.2015, the Show Cause Notice dated
21.092015 was issued to the appellant as to why the refund claim of
Rs.2.61 412/- In respect of shipping bill Nos 2322543 2694897 2948480 & 3214842
should nof be rejected as the same is not in conformity with condifion loid down
under para Ifc) of the said Nofificafion and olso in light of the Circular
988/12/2014-CX dated 20.10.2014 and Circulor No.999/6/2015-CX dated
28.02.2015. The adudicating authority vide QIO No.R/42/2015 dated 05.11.2015
again rejecied the refund claim of Rs.2.61.412/- on the ground that (i} services
were ulilized beyona the ploce of removal by relying upon CBEC Circulars as
refered above and (i) conditions laid down under para 1(c) of the said
notification were not fulfiled in respect of the above mentioned shipping bills.
Appeal against said OIO dated 05.11.2015 wos decided vide Ola No., BHY-
EXCUS-000-APP-213-15-16 dated 29.11.2016 with following observations:

I oitow the appeal in fight of clause 140 of the Finance Act 2016 so for as issue
of pioce of removal 5 concerned and | refect the oppeal os regards fulfilment of
condifien under para | fc) of sald notificakon.”

Thus, | find tha! under above OIA, refund was held allowable on the kssue
of "Place of Removol”, However, the same was not held permissible for sanction
on the ground of non fulfilment of condition of para 1{c| of said nofification. The
appellont again fileg the refund claim on 22.12.20146 for Rs.2.41,412/- which
after issuance of SCh dated 10.01.2017, wos decided vide QIO No. R/96/2014
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dated 14.02.2017 denying refund on the basis of non fulfilment of condition
under para 1{c] of nofification supra. Present appeal is filed against soid QIO
dated 14.02.2017 contesting interaila the following:

* The issue of wrong authority of filing refund connot be considered
as noncompliance of notification.

» They are enfifled to benefit under two different heods of

nofificafion i.e. they can cloim under which higher benefil is

available.

The nofification is to be construed reasonably and rationally and

nof in a manner which deprives benefits.

» The Assistant Commissioner relying on OlA had power to grant
benefit instead of denying the same.

» The OIO is passed without going into merit of the cose.

» Entitlement of full refund is not under para 3, it has to be granted
under para 2 of said notification,

» The notification does not preclude the exporter from availing the
optlion under para 2 or para 3. They were entifled for both the
apticn,

» Appeliant waos entitied for refund of export of goods as i.e. the
underlying intention. Therefore entire refund for the quarer needs
to be sonclioned in terms of para 3 or pora 2 as would be
applicable,

\_1'

PERSONAL HEARING:

Personal hearing was given fo the appellant on 09.01.2018 wherein Ms.
Yashashvi Jain, advocate appeared on behalf of the appeliant and retreated
the ground of appeal.

DISCUSSION AND FINDING:

| have carefully gone through the record of fthe cose, oppeal
memorandum, submissions made by the appeliant during personal hearing. The
issue to be decided in present appeal is with regard to admissibility of refund
claim in respect of para 1{c) of nofification no.41/2012-5T dated 29.06.2012
which s mainly contested by the appellant as another issue related 1o
admissibility of rebate on services utilized beyond the place of removal 1§ not @
plea under this cppeal.

| find that the appellant outhority vide OlA No, BHV-EXCUS-000-APP-213-15
16 dated 29.11.2014 hod rejected the refund cloim on the ground of non
compliance of para 1(c) Notificafion No.41/2012-5T. The only remedy_available
to appellant fo file appeal against the sald OlA. Whereos the appellont filed the
refund claim to refund sanctioning authority which is legally not allowed. On this
ground alone. the appeal is liable for rejection,

(e

Further, | find that so far as the admissibility of refund claim in respect of
para 1{c) of notification supra is concern, the finding of lower outhority at par
with that cbserved under OlA No. BHV-EXCUS-000-APP-213-15-16 dated
929.11.2016, The grounds of the present appeal i.e. claim against wrong authority
cannot be a noncompliance, rebote can be cloimed under two different
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heads of nofification, the nofification does not preclude them from availing
option under para 2 or 3, they are entitle for both opfions, entire rebate for the
quarter needs to sanctioned without going info para 2 or 3 efc. has already
been deall with in earlier appeal Order dated 29.11.2016 and it was hold that
the claim does not fulfil the condition of para 1(c] of notification no.41/2012-5T
dated 29.06.2012. Tha case is of the nature wherein the oppellant expected the
first appellant authorty to repeatedly screen out same issue and to poss his
findings. In fact the appellant would have refrained from pleading on the
ground of their enfittement in respect of para 1(c) of nofification no.41/2012-5T7
dated 29.04.2012 whch was already a port of earier order dated 29.11.2016 of
the undersigned authorty. The material foct attibuting their enfilerment in
respect of para 1ic! of nofification supra which existed as on date of filing
original rebate application dated 22.07.2014 has remained unchanged even in
their fresh application dated 22.12.2016. As such it is needless to add further in
the comments which were observed in said order dated 29.11.2014. | therefore,
hold that the claim does not fulfil the condition of para 1(c) of notification
no.41/2012-8T dated 29.06.2012 and os such, | do not interfere the impugned
ofder.

ORDER
ireject the appeal ond uphold the impugned order.

e Y
(Suresh Nandanwar)

Commissioner
Central Tax Audi,
Ahmedabad.

F.No.V2/53/BVR/2017 Date:18.01.2018.

Ta.

M/s. Ultraiech Cement Limited,
P.O., Kovaya. Tal. Rajula,

Dist, Amei,

Copy to:

1. The Chief Commissioner, CGST, Ahmedabad.

2. The Commissioner, CGST, Bhavnagar.

3. The Assistant Commissioner, CGST, Division, Bhavnagar.
4_The Assistant Commssioner(system), CGST, Bhavnagar,
5, The Superintendent, CGST. Amerli Range. Bhavnagar.
&. Guard file.
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