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Passed by Shri Suresh Nandanwar, Commlssioner, Central Goods Service Tax (Audit)'
Ahmedabad.

$eqq-dr +irar ls/l.Le-+.i.9. (q-rT.A.) fraiq tu.t".l"ttg fi srE ct EIg 3fifu's srtqt +i.

.e/?"rb-('s.&. ftai6 1q.11.1.sb t rr+srur fr, fr nhr;irf,drt , JtEqa , +,Aq {F R?i +dr 6.{

@ur vtmr1, 3r{4ildr6 +i Itaa sfrfr'qq ?qqu ffr trrrr e'r, difrq rcqrd g6 3{ftfr{q tquu 6I
qrrr 3e t 3id-Jtd n$ ff ar$ 3rffit h s-<et * srht qrfra 6ri fi it?q'S $$-q Hffi fr 5c

d frqrd fl+qr rrqr t.

In pursuanr:e to Board's Notification No. 26 I 2Ol7 -C.Ex. (NT) dated 17.10.217 read
with Boa.rd's Or<ier No. 05/2017-ST dated 16.11.2017, Shri Suresh Nandanwar,
Commissioner ,Central Goods Service Tax (Audit), Ahmedabad has been appointed as

Appellate Authorit] for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

3rq{ 3{l{f,d/ sq+;a rr+qal 3qqfd/ sdr{rfi Jrr -q+-a, idrq 3iqr{ srffi/ fdrfl, {rfr+td / df4;rrR
/ 4itfrtnit rqni sqlfrfua arft"ao uCnr $'qffa: 7

Arising oui of above mentioned OIO "issued by Additional/Joint/ Deputy/Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar i Gandhidham :

3Iffi C cffi mr ilr'I (tti qfl /Name & Address of the Appellants & Respondent :-

M/s Saurastra Cement Limited, Near Railway Statlon, P.O. Ranavav - 360 560

7I

q

a

(A)

(i)

{s Jnea(Jq-fl t "qfrd 6)t aBa ffifua dth fr rqq-{-d qrMt / crB6{r'r fi sqsr
xfrd Erq{ 6-r rr5fl tr/
{ny pe-rqgn aggrievcd by this Order-in-Appeal may file an appeal to the appropriate authority
m the lollowrnR wa\ .

fiqr q6 ,idq srqra ?l-dq a.i e-d+T 3rtrrq anqrfr*ror + cfr J{.'fr, &*q sccr qtffi
3{Efita ,is++ fi entr'sse t 3idJrd ari frca srfuG-+q, lgsl fi qra 86 t 3r,+rtd

ffifua'drr6 ffr f,r s+-fr t rl
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

{rfi-6{ur {eqi6d t g-a'Fra ssfr frrtrn fiqr rra. i-#q rflrdd et6 (rd fidm{ 3rtreq
aTqrffi Sr Eelc'q-d, tFc @tfi d 2, 3tT{. fi.h, dg ft,<.fr, +t Sr"urff EG(, t/
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

Jqtqd cnrzd4 l(a) Ji a-a1r rrqr Jrfidl * :rarEr tq q€fr 3r.ftd fiar r1m', d;fi-q rflr6 sfF+ (rd

n-dr6{ 3{fi-frq ;ffi6rgr^(Gtr-c) fr cft'{n qt*{ fif56r, , ffiq" dil, d-6qr& }rf,f 3rsrd
3r64drqrd- 3c""tq +l 6r arfr EGq tl

To the West regional lench of Customs, Bxcise & Se.ryicq,fax Appellal^e Tribunal (pESfAT) at,
2"d Floor, Bhalmali Bhalvan, Asarwa Ahmedabad -380016 in dase of appeals other than as
mentiondd in para- 1(a) above

(ii)



Itl o
(iii)

(B)

(i)

(ii)

srfi&q -zlqrfrflq t vqar srfo wqa +€ * Aq Affiq rflrc Tffi (3rqg) EqqTil&, ,oof
t frcq o fr 3ia-Jrd Frqtftd fu\' ar{ tqr Be-s +t sr cmi fr 4$ Bqr qrdr ilftr' r rq-+ ti
+.'q t 6q r'+ cfr fi stq, il6r rcc6 el6 fr afa ,dqrd fr 4fi4 3A{ Fr4r{n rerr qCrcr. Fcv s
ars qr rs$ "Fq, 5 Fns Fc(r qT 50 d,q sq(' fi 3rTEr 50 ars sc(r t 3re.*." t fr ralr:
1,000/- dqi, 5,000/- Fqt 3reFn 10,000/- 5trt qrr Fftrifud slr qr6.ffr cfr dEJ-4 otr furift-a
eiq 6r rynrm, ddft-a affiEr arqrfuflrt 6r rnsr fi Fdrda. {B-€cR fi arq t l+S efi
{rdB'ro tt{ t d'fi rqrr drtT ffi+,--d d'6 gFFc firrr B-qr ilar erBu I ,Ecifu-d gme ar srrrdrd,
d'* tl.sq qor d- dar ErBq il6r ddtra smei. ;?Il-qrft'6wT 6r inrsr Rrd t I errn":n*i
(e 3ffi0 t fr(' 3nifi-q{ 6 gnr soot- w(r 6r Bqlftd er6- sqr rrar ilrn tl'
The appeal to_ the_ {ppqllale Tribunal shalt be filed in quadruplicate in form EA-3 / asprescnbed und.er,Rul-e-6 of cqntral- Excise (Appeal) Rules,^ 2001 'and shall be accompanjed
agalqs! -o-n.e wnlcn a[ reast should be accompamed bv a lee of Rs. 1.000/_ Rs_SO0O/_-
R^s.IU,UUU/_- where anqunt of duty demand /inferest/ perialw / refund is uoto S'Lac.. 5 Lac'td a
9u Lac and above 50 Lac respectivelv in the form cif, cross-ed bank draft in favoui of Asst. '
Registrar qf bra4ch of any nominaredbublic seCtoi banli of th; ;E;a w[';;d ih;L'eft}i'oi;;,
nonllnaled pub.llc sectoa bank o[ the place where the bench'of the Tribunal is situated_
Applrcatlon made tor grant of stay shall be accompanied bv a fee of Rs. 500/-.
3rftfiq -qHrtrr6{ur fi grTrr 3qrd, racn 3rft}rd-q-fl., 1994 6r qRr 86(1) fi 3rilJH €-drm-{
E+rqr&, 1994, + F-{q 9(1) t 66a frtrift-a crd srr.-s fr sR cM d- fi or sint ad Tflh
€Rr Bs rrhr fi E-eq Jfd ffr rrfr 6t, rlr6r cfr sRT g :5'6ra +t (rdA t to cfr rqrF-d
ilff qrB(') 3it{ f,di t +-'q t 6q (rm qfr fi srq, a-6r Q-dr+T fir drar',qro Sr aftr sit{ ilrnqr
,rql qHr4I, {q(r 5 tg qr rg$ 6-'}T, 5 FIrcI 6q(r qI 50 drsl $q(r FF 3{erdr 50 Fr€I 5C(r t
uE'+"6 a Ffrrr: 1,O0Ol sq$, 5,000/- sqt 3rll-Er 10,000/- sq{ +r FrqiR-a u-qr sr"4, ffr cF
;darq +tr ftfrka ltm 6r elrknfr, d"ifu-d sqr&q 6r lnsr fi u5roo"ffi-eru *
arq t Rffi sfr sT6*a.an a-f{ + d-+''qq'RT dTfi t@jfrd d_6 grrc dzrm fr.n ilar qrt<, r g-sft}d

FrE 6I slrrdr;r, d+ ffr rs qnnr ,t etir ErB, G-6r'Hiift'd 3{.iffiq ;qrqrfu+-{ur 6r srRilr Rrd t t

+rrra yr{sr (€e 3fi-t0 S'R('3{ri{.T-c-d t lrnr 500/- rw +r fttffra ?rcir crrrl rrar drn tl

la.a sfrfrqq, 1994 6r {rrr 86 *r Eq-?rRBtt (2) ad (2A} + 3i.Ftd a$ *r arfr 3rfrfr, t-dr6{
1Mr, 1994, + fr{q' s(2) (rd 9(2A) fi naa frtfft-o rFFr s.r.-7 d 6r or uffi qd Tsfi qFr

:irq+a, idq rrqr{ gq' 3nrdr Jq-rd (3rtrd), i#q r.qr{ fl6 rem crft-d mlsl 6r cffi
,tr"q +l- (rdfr t (.6 cfr c'qrfra :6]fr arfrl\') 3fR il -?rf,d t.dl{r s6r{6 3tq+d 3rsrtfi Jrnl{Frirr

+,-frq 3EqE ?f6/ t-d.rfl', 6i 3lffirq ;qrqrErrur +i 3rrt{4 r$ 6ri qr fr&r f,} Erd 3nh;6r
cF ,fr ff:r C 'di{-rdr +-,rfr &fr I /
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
{iled in For ST.7 as prescribed under Rule 9 (2) & 9(2Al of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Cenrral Excise or Commissioner,
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.

S+r era', iffiq 3.qra ua wi Q-drdF{ Jfifrq crfu+{ur (t'€u) t cfr rffi + a.rrd d idrq
jaqr( efffi sftfrqq 1942 6r qRr 35\rq h Jiilna, d fi ffiq'$EEzr4, 1994 6r qRr 83 *.
radd t"rsr +i afi arq fi ,r$ t, {s 3Trear t cR 3rfdrq c'rfu+'rul C 3r+fr 6[A lr]rq riqr(
eIffi/t-Er 6{ ai"r t ro }fura'ti6yj, ild qrrr ro Ea'rar furtrd t, vr ga'rm, rc *-ro qqtar
#crfra t, 6r errrnfi ft;qr ff(', atrfr'm gq qR-r fi fud g.qr fr'ari 

"# 3rqFa aq trRi sr'
6-{tg sq(r t 3lfu6 a. 6}l

i,-ffq tcqrE t;oq tzi €-ar+r fr 3iilrta "aiq fr('rrq erffi' d Ga' lrB-o t
(i) qRr 11 $ t fua rrq
(ii) ffiE ffiTr *I fr 4t ersa nRt
(in) ffie +rTr fMt * fr{q 6 h:ia-Jra t-q r+-a'

- ewd rr B'fs rrrur & crdlna ia?fts (d. z) stfu'ftqq 2014 t 3mia{ t Ti ffi $qfeq
Hffi fi {rqqr fuqREtrd erm r.ff ad 3rqrfr +t eiq rfr ilnrl

For an appeal to be frled before the CESTAT, under Section 35F of the Central Excise Act,
1944 whfch is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an aDpeal asainst this order shall lie before the Tribunal on p-ayment of 107o of -the duty
demdrided wEere duty or duty and penalgr are in dispute, or penilty, where penaity alone rs rn
dispute, provided the amount of pie-deposit payable would be subject to a ceiling of Rs. 10
Crores,

Under Central Excise and Service Tax, 'Duty Demanded" sha1l include :

{i) amount determined under Section l l D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appeliate authority prior to the cbmmencement of
the Finance (No.2) Act, 2014.
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Rir v{ifi'rt +t qatwur glrird :

Revision aooldation to Government of India:
sfr'ffiTH"ififfiffi-fffiffi ffi *', A,-ffq riqr6 ?tFF $tuF?rq, 1ee4 frT qrr

isee t' lrrrg"qid+. t 3id-Jrd rr+r sfuE, flFGI sr6w, q+ffqrlrr ild-{d Sfir+, frad ?fiwq, {r+{q
frHFT, iitefi riBf,:Smd dtq ar+a, t's-( qrn, a$ fir&-t tbool, +i F6qr arar urfrr't 7 -A revlsion aoolicatLon lies to the Under Secretarv, to the Governmen! of India, Revision

tm,Xtn96t"P,ilh.l;I"l*""",:'-5lltrf,tr Pi8ffi\T",1'loBI SSJftH's'fiB #tg:' dgflSo?':x
..iiieci'cit tti.'f.it'ow iirg case.'gbnernid by fiii[ pirivrso to sub-secLion {l} of Section-35B ibid:

qfr qril + E;fr ilm€rd + qra-d fr. c-6i Tfrsrd ffi arf, +i ffi 6r{ErA t cER ,.rd fi qrrlrqa

t drra qr ft-S irar arrsri qr fr-{ ffi'('6 sisR ?|6 t fit eiET{ 116 
qrfrrrr4 & Ehrd, qr Gffi

aisn r.rd fr qr +isnq fr qm fi sdF{ET fi ct{r4, B* +lrtnfr qr ffi }iErr r]6 * qrfr t +osra
fi qrait frrl
ln case o[ anv loss ,r[ soods. where the loss occurs in transit from a factory-to a wa: ehouse or
iii ai6Uier*factow ,;i Tiom-bne warehouse to another during the course 6f processing of the
goods in a wareh6use or in storage whether in a factory or in-a warehouse

errra t mcr EFS rrsq qr at* +| F-etd *-{ rt +n-a fi frMq * r-ryd s.i ara tn rt^ ar{

+"fiq Jrct(,J_* * g. (ft-d4 + qmd il, d i{Ra + or5r ffi qTE dr cl{ +t ffia'* * t'

ln case of rebate of duw of excise on goods exported t9 qny cor-lntry. or_ territory outsipe lndia
of on exCiiabje materidl used in the"manufatture of the-goods *hich are eiported to any
country or teritory outside India.

qfr rcqr qr6 6r sr4irrfr fu('fr-aT rnra * Eraq, icril qr slcrd ui qra G-qtf, f5qr rrqr fr| 7

ln case of doods exi,brted outside lndia export to Nepal or Bhutan. without pavment of dutv.

qBftt{d rccra + 3aqrd atGF t aIrnra fi frQ. 3} 5qA ir$-d rs :rfuF-rq w rs-h frFa
+finfr + dild qi;rr fi ,r{ t sitr i-$ nrtsr gt sflT+d jaffr1 fi qoirr ftta vfuG-+r (a' z),

l99s 6r qRr 109 *. rsRT B-{d *I 4S dTfts :rerdr ffiE qr qI Erd fr crR-d Ffiq rK'tu
Credit of anv dutv al]owed to be utilized towards paYment oI excisq dulv on final p-roducts
uiitii uie olofriidr ibr ttris-Aci oi ihe Ruies made' t6ere under suc[ qrder is passed by- tlp
Commrssioher (Appealsl on or after, the date appointed under Sec I09 ol the Flnance (No.2l
Act, 1998.

3c'{t+-d 3{ri{;r ff t} cfdqi cErx {i@r EA-8 fr,;1 61 ldq scrlrd;r elc.F (3tfre) 1li1-*r*tr+dr,

2001, * E-qq s *; 3ia-rta tdBfr'd t, fs sTrhr + Stcrr fi 3 aI6 t ffid ff arfr-qG(' t

jqn-rd 3Tri{d t srq ryo vrtrsr s Jr{-fr :ntsr fi d cft-qi €ilrd 6r arfi qrBql u* 6 &*o
vccr6 rlffi srfrfrwr, 1b44 6I qRI 35-Etr fi rra Frritra Ttr fr 3rdrqdr t $rq S d{ q{

TR-6 # cF ;Ha-rd ,ft Grfr EGqt /
The above aonlicati:n shall be made in duplicate in Form No. EA-8 as specjfied under Rule, 9
of Central Eicise {.\ooealsl Rules. 200.1 \.fithin 3 months from the date on which the order

"iru-"tif 
io-Ue'iooidl;'d;aain ai is ibmmunicated and shall be accompanied by tlvo copiqq e-ach

oiiffi'oio a;6'0iiier-1fi -Aopeal. It should also be accompanied b'y a copy- of TR 6 Challan
e"raencine p;:tmanaof pieJEiitCa fee as prescribed under Section 35-EE oI-CEA, i944, under
Major Head of Acco.rnt.

qdftTq ;rri{at eer ffiBd ftqtfca sl6 fir 3flq"fr Sr arfi qlfr(r 
t

#6t gara FFq \16 6s 5q$ qr 5s$ 6ff fr A sqs 2ool-+i. siaTf,ra F+-qr ilv 3ik qja {drd
r6q G drs sqt ll;qrdT d 6 sqt rooo J 6I erqira Aqr afr r

The revision aDDli,:ation shall be accomDa;tied 'bv a fee ol' Rs. 200/- where the amount
ini,olv;d lii Ruii&i One l,aa or less and Rs. 1000/: where the amount 'involved is more than
Rupees One Ldc.

qfr sfl 3n&r d-4? qil srhi +r uardlr H d rd'e; {d 3nerr * Rv e1a +r sPrdTa, 3c--trrd

#rf 
'tr#-"* 

"'ff*T 
+ dr- + ila 6r' m a nsr ia +r+ t ilq-i d R('q!furft $qfrq

rqifr*-rur +t rr+ *rfia qr idfq {f6rd +f t+' nr}ea fuqr arf,r t t / t., case, if the order
covers various numbers of order- in Orieinal, fee for each O.l.O should be paid in the
iirirtsaib*manner. iot wlUiitaniiGe ihe facT rhdt the one appeqJ to the AppellantTribunal or
iTre orre;;;li-Catloh io ttre Centra-t dor'1. As the case mav be,'is filled to avdiil scriptoria work if
excising Rd. I lakhfeeof Rs. 100/- loreach.

qrndrifud ;-qfqrfrq ?re<F vfuB-qq, 1975, + rr+gfi-l t 3I;THr{ {d nr*r ('a rwra :nisr fI
cfr cr dirtRa o.so o'r-a 6r 

"?Ilqas 
st-ffi ftfu-c"dlT dar ErBqt / "

C)ne coov o[ aDoli )ation or O.l.O. ad the case may be, and the order of the adjudicating
authoritti shall'bear a court lee sla1np of Rs. 6.50 aS prescribed under Schedule-l tn terms ot
the Couit Fee Act, 1975, as amended.'

frqr rre+. i;drq::qrd qp6 ve e-drsr sqrdrq ;q'rqIfiI6{ET (+rrt frEt ffir, 1982 fr affi-d
(.d :r& {iEFrd ar+f,t +l qffif, +-{A ard M fi rik at tqn 3lTfrfi-d fu-qT anr ft 7

Attention is also inrited to the rules covering these and othel rglated- qlatters contained in the
C;aio;i-, Eiaiia aird service Appellate Tribrinal (Procedure) Rules, 1982.
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F.No.V2174tsVRJ2017

share regbtry and seanritg, inward transportation of inputs or capital goods

and ouhuard transportation upto the place of remoual"

8. I hnd that the appellant is engaged in manufacturing activity of cement

and cement clinker falling under chapter 25 of First schedule of centrai

Excise Tariff Act 1985 and availing Cenvat Credit and utilizing the same for

payment of CentraL Excise duty on clearance above final products' The

appellant is taking cenvat credit of services of Dredging service. As per Section

65(36a) of Finance Act,l994, thle *Dredging Seruice" includes remoual of

mateial including silt, sediments, rocks, sand, refuse, debr'rs, plant or animal

matter in anA excaudting, cleaning, deepening, uidening, lengthening, either

permanentlg or temporailg, of any nuer, port, harbor, backwater or estuary'"

g. From the above definition, I find that the definition of Dredging service is

inclusive one and it describes the service. Normally, the Dredging service is

availed by the ports providing various port services to their clients. This is

required for the ships/vesseis arriving at the port for loading /unloading of

cargo. Further I find that 'lnput Service" is defined at Rule 2(l) of the cenvat

credit Rules, 2004, as amended reproduced hereinbefore. The definition is

expticit to the effect that those services which are used used bg the

manufacfirer, whether directlg or indirectlg, in or in relation to the manufacfire

of final products and clearance of final products upto the place of remoual are the

input seruices. The inclusive part of the definition also prescribes various

services which are in relation to various activities cited therein.

10. At the outset, therefore I proceed to examine whether the service of

dredging can be interpreted to be used directlg or indirectlg, in or in relation to

tle manufacture of final products. Undisputedly the appellant manufacture

cement. In support of their contention the appellant emphasis that the service

of dredging is used by them so that the ships can properly anchor at the jetty

for the purpose of landing of coal which is a major raw material (fuel) for them.

11. At Para 4 of the grounds of appeal it is also contended that the impugned

service has direct/ indirect nexus with procurement of inputs and inward

transportation of inputs or capital goods and outward transportation upto the

place of removal.

:.1?

3



F.No.V2l74,tsVRJ2017

,,Dredgingisundertakeninthenauigationchanneltllhichleadstothejettg

of the appellant. Ttrc channel b not ttrc pnuate propertg of the appellant

but belongs to the Malnrashtra Maitime Board and the channel is also

used not onlg bg the appellant but also by seueral others and therefore' it

cannot be said. that the benefit of dredging of the channel accrues onlg to

the appellant and not to others and such dredging is entirelg in relation to

the manufacttting actiuitg undertaken by the appetlant' Vaious case lanus

stated bg the appeltant do not help the appellant's case for the reason that

the facts inuolued therein utere dffirent and distinguishable' In an

identical matter relating to dredging seruices in respect of Sanghi

IndustiesLtd,,Vs'CCE,Rajkot[20088,rMI277.CESTAT
AHMEDABADI, a co'ordinate bench at Ahmedabad took tle uietu that the

ntious and accordinglg, pre-deposit of about Rs. 10 lakhs

?{
))' 12. At Para 8 it is further emphasized that the jetty is also used for

exportationoftheirfinalproduct,andthereforeitappearsthatinthiscontext

theyareclaimingtheservicetobeusedforoutwardtransportationuptothe

placeofremoval.Howeverinacatenaofcasesithasbeenheldthatincaseof

exports the place of removal is port and not on board the ship' It would be

fictional to say that the service of dredging is used for such outward

transportation of final Products'

13.Theappellant'scontentionistoofarfetchedtosaytheleast'Coalbeing

their input/fuel, the duty paid thereon is entitied to Cenvat credit' The tax paid

ontheserviceoftransportationavailedfortransportationofcoalfromoverseas

to port and from port to the factory/power plant' is also available as Cenvat

credit. However to say that the service of dredging' used even on their own

jetty, so that the ships importing/ exporting coal/ cement can maneuver

properly, by no stretch imagination can be termed as the activity used directly

or indirectly, in or in relation to the manufacture of final products or having

direct/indirectnexuswithprocurementofinputsandinrvardtransportationof

inputs and outward transportation up to the place of removal' If such a

proposition is accepted I wander what could not be termed as "Input Service"?

My assertion as above is also supported by the following case laws:

ti) WELSPUN MAXSTEEL LTD Versus COMMISSIONER OF CENTRAL

B*.,.iZtjo" iz;'iruu za - cESrAr MUMBAI wherein it was held

that:-

14.

4

issue is conte
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F.No.V2l74lBVtu2017

t:
related to ship or its maintenance or its smooth maneuverability is outside the

scope of input service. Further the period in dispute in the above case at sr'

No.(i)wasJune-2008toMarch-2OlOwhereasintheinstantcasethe

appellant had availe<l Cenvat credit of dredging service in F.Y 2013-14 only'

However, it is a fact that vide Notilication No.3/2001-cE(NT) dated 1'3'2011

(effectivefrom1.4.2011),thedefinitionof.inputservice,providedunderrule

2(1) of the cenvat Rtrles was amended, which resulted in the deietion of the

omnibus phrase "actrvities relating to business" from the inclusive part of the

definition. Thus the period during which Cenvat was avaiied was as per the

amended definition of "input service" we'f' 01 '04'20 1 1 ' Hence' I find that

dredging service calrnot be classified as input service in light of the

discussionsinthefcrregoingandmoresoafterthedefinitionwasamended

w.e.f. 01.04.201i,

,i

In the above cited case, the input service is related to the installation of tanks

for storing of ammonia which is one of their inputs and is therefore related to

manufacturingoflrnalproduct.Howeverinthepresentcase,theservicesused

arerelatedtodredgin5linthenavigationofchannei(waterway)andnotrelated

to manufacturing of final product. Hence the said citation is not relevant in the

case of apPellant.

In the case 1aw cited at Sr. No. (ii) above, it was held that,

,,Input seruice utilized. in relation to installation of ammonia storage

taiks sianted. outside factory of production' Dunng manufacture'

dutiable jinal products,- storage and use of ammonia was intinsic

iii' t"Wt services were used bg assessee-whetler directlg or
'indirectig, in or in relation to manufacture of final products- Hence'

ii""" *zr" input sentices on which appellant was entitled to take

credit of seruice Paid on them."

In the case law at Sr. No. (iii) above, it was held that,

" Input Setruice -Erection, commissioning or Installation seruice and

Miiageme,nt, Maintenance or Repair seruice-windmills for

i"iir""tio" of electicitg autag from fa9tory .premises-Electicitg
i",nl,rot"a sirrendered- to the gid and equiualent quantum is
"iithdrort r' in the factory from the gid-In uiew of Bombay Hig-h

Ciui 
"pnuUing 

dicision- oi Tibunal in 2 0 1 2 (27)STR'320(Tibunal)'
-Cliuat' 

credit auailable ior aforesaid seruices used in windmills

awag from factory-Subsequent amendment in definition not

releuant."

In the cited case also the Hon'ble tribunal had held that though the windmill

for generation of electricity was located at a distance from the factory it will

7
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be treated as captive plant and therefore Cenvat credit on services of

installation, etc. related thereto would be entitled. However as discussed supra

in the case on hand the issue is quiet at variance and therefore the cited

decision is ofno avail to the appellant.

In the above case, Hon'ble Tribunal has relied on the decision of Hon,ble

Bombay High Court in the case of M/s. Endurance Technologr pvt Ltd -2015-

TIOL-1371-HC-MUM-ST wherein Honble High Court has held as Under :-

"As per RulesZ@)ft)(l)(m|3 & 4 of Cenuat Credit Rules,2004, it is clear that

the management , maintenance and repair of windmills instailed bg the

respondents is input seruice as defined by clause "t, of Rule 2.Rute 3 & 4

prouide that ang tnput or capital goods receiued in the factory or ang input

seruice receiued by manufacture of final product utould be susceptible to

CENVAT credit. ktle does not saA that input seruice receiued bg a

manufacfurer must be receiued at the factory premises.

Despite the settled position in uiew of the High Court decisions, contention
of the reuenue that the judgment is being challenged before Supreme Court
does not reallg telp in deciding the appeals-Appeats ( of reuenue)
dismissed"

On the basis of above decision of Hon'ble High Court of Bombay, Honble

Tribunal had decided the matter in favour of then assessee.

From the above referred case, it is also observed that the department had

made submission before Honble High Court that in a similar matter in

case of Commissioner of Central Excise, Nagpur Versus Ultratech

Cement Ltd.2010-TIOL-745-HC-MUM-ST department has chalienged the

order of High Court of Bombay (Nagpur Bench) in case of M/s. Ultratech

Cement Ltd. before Hon'ble Supreme Court which has been admitted by

the Hon'ble Supreme Court. I find that the said appeal filed by the

department is stiil pending with the Apex Court. Since the matter has

not attained finality, the above case of Perry Engg. & Electronics p. Ltd.

cannot be followed in this case.

18. From the above, I find that the dredging service cannot be considered to

be an input service as the same is neither used directly or indirectly, in or in

relation to the manufacture of final products or having direct/indirect nexus

a
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with procurement of inputs and inward transportation of inputs and outward

transportation up to the place of removal.

19. As such, I lin.d no justifiable reason to al1ow the credit in respect of the

dredging service and I uphold the con{irmation of denial of cenvat credit and

demand of interest thereon.

20. In view of pre,:eding discussion, the Cenvat credit of Rs 12'51'450/-

availed on Dredging Service, therefore, is liable to be denied' Therefore' on

merits,lupholdtheimpugnedorderforrecoveryofthesaidamount'along

with interest.

2l,Asfarasinvocationofextendedperiodofdemandisconcerned,Ilind

thatdespitetherebeingclearprovisionintheCenvatRulestheappellanthad

taken the Cenvat credit on ineligible service and the fact of wrong taking

Cenvat credit on irLeligible service was revealed only during the audit

conducted by the department' Even though the service of dredging by no

means could have bt:en classified as input service , the appellant willfully

availed the said ineligible credit which was ultimately utilized for payment of

duty on their manulactured goods and thereby evading duty' This act of

deliberate defiance of law has to be reprimanded. I, therefore find that extended

period has been correctly invoked for demand of duty. The case laws cited by

thenoticeearenotrt:levantintheinstantcaseaSthenoticeehadfailedto

fulfill their legai obligation by availing ineligible Cenvat credit'

22.TheHon,bleSupremeCourtinthecaseofCommissionerofC.Ex.,

Aurangabad Versus Brrjaj Auto Ltd - 2010 (260) E'L'T' 17 (S'C') - has held:

\2-

I
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23. In this case also I hnd that the department has been able to bring on

recordthatthenoticeehadwronglyavailedtheCenvatcreditandthereforethe

department alleged that by suppressing the fact of such rvrong availment the

appellanthadevadedthepaymentofdutybyutilizingthesaidcreditfor

payment of duty. The noticee failed to offer any plausible explanation except to

sile some judgments, which as discussed supra I have found to be

distinguishableinthefactsofthepresentcase.Therefore,Ifindthatthe

extended period for demand of Central Excise duty not paid' is rightly invoked

in this case.

24. I find that the provisions of Cenvat Credit Rules are unequivocal' The

provisions are explicit to the effect that no Cenvat credit of tax paid on services

which are not input services, can be availed ' The appellant, who was well

aware of the fact, ought to have not taken the credit. There cannot be any

doubt on this, and therefore it is evident that they knowingly availed ineligible

credit and also suppressed the facts of such wrong availment in sheer defiance

of law by resorting to fraud.

25. They are well-established company and dealing with the central Excise

Law and the Rules framed there under, over the years, could not have claimed

a bonahde betief that such credit was entailed to them. Therefore their intent

to misuse the provisions of central Excise Act & Rules and thereby evade

payment of duty is established beyond doubt. Moreover in the present regime

of liberalization, self-assessment, no documents whatsoever are submitted by

the assessee to the deparlment and therefore the department would come to

know about such wrong doings only during audit or preventive/other checks.

In the case of Mahavir Plastics versus ccE Mumbai, 2010 (255) ELT 241' it

has been held that if facts are gathered by department in subsequent

investigation extended period can be invoked. In 2009 (23) ST'f 275,in case of

Lalit Enterprises vs. cST Chennai, it is held that extended period is evocable

when department came to know of service charges received by appellant on

verification of his accounts

26. It is established principle of law that fraud and justice do not dwell

together. An assessee acting in defiance of 1aw has no right to claim innocence

when he fails to exercise due care and diligence. It was so held in the case of

K.I.InternationalLtd.VersusCommissionerofCustom,Chennai-2oI2(2|

ECS (126 ) (Tri-Chen).

10
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27 . It has been held by Apex court in case of commissioner of customs,

Kandla vs. Essar oil Ltd.-2004 (172\E.L.T.433 (S.C.) that by "fraud" is meant

an intention to deceive; whether it is from any expectation of advantage to the

party himself or frt m the ili-will towards the other is immaterial. The

expression ufraud" involves two elements, deceit and injury to the deceived.

Undue advantage obtained by the deceiver, will almost always call loss or

detriment to the decr.ived. Similarly a "fraud' is an act of deliberate deception

with the design of securing something by taking unfair advantage of another' It

is deception in order to gain by another's loss. It is a cheating intended to get

an advantage. (See S.P. Changalvaraya Naidu V. Jagannath [1994(1) SCC i])'

28. In the case of shilpa Printing Press versus commissioner of central

Excise, Thane-ii - 20lgl297lE;LT 4L7 (Tri. Mumbail it was held thus:

,,Demand - Limitation - Bona fide betief - Assessee consciouslg deading to

exclude product from liabilitg to payment of dutg - HELD: In such case,

question of bona fide belief cannot arise - Bona fide belief can anse in case

assessee had doubt about their dutiabilitg and tttereafier on its efforts to

ascertain legal position, was armed utith necessary mateial to contend

that there lDas no dutiability in respect of such product - section 11A of

Central Excise Act, 1944."

29. In view of the above Iindings and the judgments cited I have no

hesitation in holding that the noticee resorted to fraud, by suppressing the

value of the service pr,tvided and thereby evading tax and therefore I hold that

this is a fit case where the proviso to section 73(1) of the Finance Act, 1994 can

be invoked for confirming the demand of tax, raised by the impugned show

cause notices. For the same reasons invocation of penalty under Rule 15 of the

cenvat Rules read with section llAC is rightly justified. My views are further

fortified by the order in the case Samsung India Electronics Ltd. - 2014 (3O7)

ELT 160 (tri. Del)-

30. In view of the above I aiso find that the decisions cited by the assessee in

support of their contention that extended period cannot be invoked are

distinguished.

11
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31. Accordingly the charge of suppression & mala fide with intent to evade

duty is convincingly established against the appellant and I am also unable to

accept any claim of bona fide'

In the case of Commissloner of Central Excise' Raipur Versus RaJ

Wines - 2OL2l28l STR 46 (Tri' Delhi) it was held:

80.'

.1.C In view of forgoing, the appeal is rejected on the grounds of merits as well

as on the issue of invocation of extended period'

.1J. 3lqm*.-dt carr d fiI 4$ 3Ttrd 6T EqdRI 3qir+;d afi* t f+qr drdr t t

The appeal filed by the appellant stands disposed of in above terms'

lr .l. rB

$w;ira-+r<)
w5tr

kffqfiAq.rrfuT
3r6Rrs'R

Bv R.P.A.D.

To,

M/s Saurashtra Cements Limited,

Near RailwaY Station, Ranavav,

Dist.Porbandar-360560

u75, In the matter of inuotuing Sechon 80 of the Finance Act' 1994' ute

are not in agreement ruith tle finding of the commissioner (Appeals)' A,

person giuini nis oun interpretation of notification and then arguing that

he utas under the bona ldi belief cannot get the protection of such Section

Coov to:-ilt. 
Ct i.f Commissioner of Central Tax, Ahmedabad Zone'

2. The Commissioner of Central Tax' Bhavnagar'

3. The Additional Commissioner, Central Tax (System)' Bhavnagar'

4. The Asstt./Deputy Commissioner, Central Tax' Division-Junagadh'

5. Guard File.
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ORDER-IN-APPEAL

M/s Saurashtra Cements Limited, Near Railwal' Station.ranavav. Dist.Porbandar-

160560 (hencel'onh. "uppellonl") has filed the present appeal before the Commissioner

(Appeals) Rajkot agarnst the Order-in-Original fio.11/CX-l Ahmd/JC/KP/2017 daterJ

31.01.2017 (hencefbrth. "impugned order") passed by the Joint Commissioner of Central

Excise. Ahmedabad-l (liencetbrth. " adj udicat in g authority").

2. Further the Chie i Commissioner vide

3. Briefly stated" the f'acts of the case are that a show cause notice. based on

departmental audit, was issued to the appellant on 18.09.2014 tbr recovery of Cenvat credit

ofRs.l2,5l.450/- taken by the appellant during the period 2009-10 to 2013-14 ofservice tax

paid on "Dredging Ser.iice". The Cenvat credit was sought to be denied on the ground that

the CENVAT Credit has been taken and utilized in respect ol Input Service viz. Dredging

Service which does nor quality as Input Service, detlned under Rute 2(l) of Cenvat Credit

Rules.2004 as the dredging service has not been used either directly or indirectly in

production of cement or tbr providing of any output service. The adiudicating authority.

under the impugned or,jer. disallori,ed the Cenvat credit of Rs.l2.5 1.740/- and ordered to be

recovered along with interest. Penalty of Rs.6,25,1251-was also imposed under Rule 15 of the

Cenvat Credit Rules, 2004 read with section I IAC olthe Central Excise Act. 19,14.

4. The appellanr has tiled the appeal mainly on the ground that the impugned input

service has direct/indirect nexus with procurement of inputs and inward transportation of

inputs or capital goods which is in relation with manufacture of final products (which are

dutiable) and outward transportation up to the place of removal and that this is also not

excluded under the def nition of input service under CCR (Refer Rule 2(l) of CCR. They have

also contended that the dredging service to maintain the norn.ral linctioning of .ictt1 is

essential and it is in relation Io procurement of inputs and clearance of frnished goods up to

the place of removal .1 he appellant has cited number of decisions u,hich n'ere relied upon

in their present appeal The appellant has also contested the charge ol suppression of lacts

and imposition of penalty.

5. A personal hearing rvas held on 26.12.2017. wherein Shri Saurabh Dixit Advocate

represented the appellant and reiterated the grounds of appeal and also flled additional

submissions. In the ad,litional submissions they have submitted that the dredging services are

quite similar to making proper approach road to the factory location so that the incoming

material can be easily transported for the purpose of manufacturing operations and hence the

1
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ANNEXURE.I

List of relied upon documents to the show cause Notice bearing F.No.sr/'l5-32lc-

tv/AP-xxtv/FAR-275/RP. 06/1 5-1 ated 15.05.2017 issued by the Joint Commissioner

Audit-ll. Ahmedabad to M/s. Adan Enterprises Limited, Adani House, Near Mithakhali

Six Roads, Navrangpura, Ahmedab d

Sr.

No

4

q

FAR No.275i14-15 dated 08.04.
addendum dated 02.07.2015 to
15 dated 08.04 2015

Annexure-A along with copies of invoi
issued.

ST 3 returns filed by the assessee for the
2012-13

List of relied upon documents Rema rks

015 and

AR 275t14-
Available with the assessee

2 Work Order No.12135048'10 da

of M/s Tamil Nadu Newsprint & Pa

Ka amilnaduitha uram

09.06.2012

rs Ltd.,

Available with the assessee

J submission vide letter dated 22.06.20
assessee

4by the Available with the assessee

ear

Available with the assessee

Available with the assessee
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Cenvat credit thereon cannot be denied to them. They have also cited few case laws in support

of their contention.

6, I have carefully gone through the appeal papers. Considering that appeal against

impugned order passed on 31.01.2017 has been filed on 30.03.2017, I irnd that the appeal has

been filed within the time limit of sixty days prescribed under Section 35 of the Central

Ercise Act. 1944.

7. The issue involved is of admissibility ol Cenvat credit of Service tax paid on

"Dredging Service" rvhich u,as availed by the appellant at their jetty during the period 2009-

2010 to 2013-14. Bef,rre I proceed to examine the merits in the appeal, I rel-er to the legal

provisions relevant in the case. First of all I examine the definition of input service prevalent

during the period under consideration. As per Rule2 (l) ofCenvat Credit Rules. 2004:

"input service ' means any service ,-

(i) used by a provider (of output service) for providing an output seruice, or

(ii) used by the manufacturer, whether directllt or indirectly, in or in relation to

lhe manufacture of final products and clearance of final products upto the

place ol retnoval.

and includes services used in relation to setting up , modernization, renovation for

repairs of a factor y or premises, advertisement, or sales promotion, market research,

storage upto the piace of removal, procurement of inputs. activih, relating to bttsiness,

such as accountin{, auditing ,financing, recruitmenl and quality control, coaching and

training, computet networking ,credil rating, share regislrt, and security*, intttard

transportation of inputs or capilal goods and outward transportation upto the place of

removal. "

8. I tlnd that the appellant is engaged in manulacturing activity ol cement and Cement

Clinker falling under Chapter 25 of First schedr-rle of Central Excise Tariff Act 1985 and

availing Cenvat Credit and utilizing the same lor payment of Central Excise duty on

clearance above final products. The appellant is taking Cenvat credit of services ol Dredging

service. As per Sectic,n 65(36a) ol Finance Act,1994, the "Dredging Service" includes

retnoval of material inclttding silt, sediments, rocks, sand, refuse, debris, plant or animal

matter in any excavatirg, cleaning, deepening, widening, lengthening, either permanently or

temporarily, of any riv< r, port, harbor, backwater or estuary. "

9. From the above definition. I find that the definition ol Dredging service is inclusive

one and it describes t[e service. Normally, the Dredging service is availed by the ports

providing various port services to their clients. This is required fbr the ships/vessels arrir ing

2
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(c) service porlion in execution of a works contract by any individual. Hindu

tJndivided Famity or paftnership firm, whether registered or not including

association of persons, located in the taxabte territory to a business entity

registered as a body corporate, located in the taxabl,e territory, both the

service provider and the seryice recipient to the e*tent notified under

sub-section (2) of section 68 of the Act, for each respectively'

2.4 The extract of sub section (2) of section 68 of the Finance Act reads as follows;

[68. Payment of service tax. - (1) Every person providing taxable service to any

person shall pay service tax at the rate specified in sectiort 12[668] in such

manner and within such period as may be prescribed.

(2) Notwithstanding anything contained in sub-section (1) , in respect of such

taxable service as may be notifiedl by the central Government in the official

Gazette. the service tax thereon shall be paid by such person and in such

manner as may be prescribed at the rate specified in section 66 and all the

provisions of this chapter shatl apply to such person as if he is the person liable

for paying the service tax in relation to such service.l "Provided that the

central Government may notify the service and the extent of service tax

which shalt be payable by such person and the provisions of this chapter

shaltapplytosuchpersontotheextentsospecifiedandtheremaining
part of the service tax shall be paid by the service provider'" ;

2.5 The extent of service tax payable by such person and the remaining part of the

service tax payable by the service provider as provided in the sub section (2) of section

68 of the Act ibid has been notified vide notification No. 30/2012 daled 2010612012

(made effective from 01.07 2012) The relevant extract of the said Notification is as

under,

Notification No. 30/2012'Service Tax

New Dethi. the 20th June. 2012

GiR..... (E).-ln exercise of the powers conferred by sub-section (2) of

section 68 of the Finance Act, 1994 (32 of 1994), and in supersession of (i)

notification of the Government of lndia in the Ministry of Finance (Deparlment of

Revenue), No. 15/2012-service Tax, dated the 17th March. 2012, published in

the Gazette of tndia, Extraordinary, Paft ll, Section 3 Sub-secfion

(i),vide number G.S R 213(E), dated the 17th March. 2012, and (ii) notification

of the Government of lndia in the Ministry of Finance (Department of Revenue),

No. 36/2004-service Tax, dated the 31't December, 2004, published in the

Gazette of lndia, Extraordrnary, Part ll, section 3. Sub-secflon (i), vide number

G.S R g4g (E), dated the 31stDecember,2004, except as respecfs things done

oromittedtobedonebeforesuchsupersesslon,theCentralGovernment
hereby notifies the following taxable services and the extent of service tax

payabtethereonbythepersonliabletopayservicetaxforthepurposesofthe

said sub-sectlo n, namelY:'

(tt) The extent of service tax payable thereon by the person who provides the

service and the person who receives the service for the taxable services

specified in (l) shatl be as specified in the following Table, namely:'
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at the port lor loading runtoading of cargo. Further I find that "lnput Service" is defined at

Rule 2(1) of the Cenvat Credit Rules, 2004, as amended reproduced hereinbelore The

definition is explicit io the elfect that those services which are used used by the

manufactttrer, whether directly or indirectly, in or in relation to the manufacture of final

products antl clearance' of Jinal products upto the place of removal are the inpttt services'

The inclusive parl of ttre definition also prescribes various services which are in relation to

r arious activities cited therein.

10. At the outset, therefore I proceed to examine whether the service of dredging can be

interpreted to be used directly or indit'ectly, in or in relation to the manufacture of final

products. Undisputedly the appellant manulacture cement. In support of their contention the

appellant emphasis that the service of dredging is used by them so that the ships can properly

anchor at the jetty lor tire purpose ol landing of coal which is a major raw material (fuel) tbr

them

1 1. At Para 4 of the grounds of appeal it is also contended that the impugned service has

direct/indirect nexus with procurement ol inputs and inward transpofiation ol inputs or

capital goods and outr'vard transpoftation upto the place olremoval'

12. At para 8 it is turther emphasized that the jetty is also used for exponation of their

final pro<1uct, and therelore it appears that in this context they are claiming the service to be

used for outward transpoftation up to the place of removal. However in a catena of cases it

has been held that in case of exports the place of removal is porl and not on board the ship' It

would be fictional to siry that the service of dredging is used lor such outward transpofiation

of final products.

i3. The appellant'r contention is too farfetched to say the least. Coal being their

input/fuel. the duty paid thereon is entitled to Cenvat credit. The tax paid on the service of

transportation availed lor transportation of coal from overseas to porl and tiom porl to the

factory/porver plant, is also available as Cenvat credit. However to say that the service ol

dredging, used even on their own jetty, so that the ships importing/exporling coal/cement can

maneuver properly, by no stretch imagination can be termed as the activity used directly or

indirectly, in or in relation to the manufacture of llnal products or having direct/indirect

nexus rvith procurelr.rent of inputs and inward transportation ol inputs and outward

transportation up to the place of removal. If such a proposition is accepted I rvander what

could not be termed as "Input Service"?

14. My asseftion as above is also supponed by the lollorving case laws

3
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CENTRAL EXCISE & SERVICE TAX, AHMEDABAD

3*o FLooR, c N F c rowER, BoDAKDEV, s.c.HlGHWAy,

AHMEDABAD-380054

SHOW CAUSE NOTICE

lM/s. ItI & Co Advisors & Consultant Pvt. Ltd., 2nd Floor, B- Wing, Premium

House, Near Gandhigram Railways Station, Navrangpura, Ahmedabad-380009

[hereinafter referred to as the "assessee'J are registered under the category of

"Business Auxiliary services & Manpower Supply,/agency Service(with the Service Tax

Department)and holding Service Tax Registrdtion No- AAFCM3793EST001 dated

15.02.2008

2. During the course of audit of the records f the said assessee for the period 2009-

10 to 2013-14 and as detailed at Para 2 of t e FAR No. 28112014-15 daled 22 04.2015,

it was observed that

2.1 The assessee is engaged in pr viding "lt/lanpower supply agency Service" to

various organizations, companies, etc he said assessee hires the manpower from one

l\ills. Data line Computer Services (Proprietary firm holding Service Tax Reg.No

AAQPP3523IVISTOO1) herein after r ferred to as the said 'service provider" and further

supply them to various organizqiions, companies, etc. The said service provider

charges Service Tax @12.36%,,(including Ed. Cess & SHEC) on the entire value of

invoices raised to the said ass_e$see and pays 100% service tax accordingly.

2.2 Whereas in respect oy' "Mlanpower supply agency Service", if the services are

provided by any individual, Hindu Undivided Family or partnership firm, whether

registered or not, includingf association of persons, located in the taxable territory, to a

business entity registerdd as a body corporate, located in the taxable territory, then

25% of lhe service tax,iis payable by the person providing service and 75% of the

i

service tax is to be paid'by the person receiving the service. The relevant provisions are

mentioned hereinafter,

2.3 Whereas, as per Rule 2(1Xd)(iXF)(b) of Service Tax Rules, '1994,

Rule 2. Definitions - (1) ln these rules, unless the context otherwise requires'-

1 [(d) "person liable for paying service tax",-

(i) in respect of the taxable serylces notified under sub-section (2) of section

68 of the Act, means

(F) ln relation fo services provided or agreed to be provided by way of:'

(a) renting of a motor vehicle designed to carry passengers, to any person

who is not engaged in a sirnilar buslness, or

(b) supply of manpower for any purpose; or 3 [security services];
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(i) WELSPUN MAXSTEEL LTD VETSUS COI\,'1MISSIONER OF CENTRAL EXCISE 2014
(7) TMI 28 - CESTAT MUMBAI wherein it was held that:-

"Dredging is undeftaken in the navigation channel which leads to the jetty of the appe ant.

The channel i:s not the private property of the appellant but belongs to the Maharashtra

Maritime Boarcl and the channel ls a/so used not only by the appellant but also by several

others and thetefore, it cannol be said that the benefit of dredging of the channel accrues

only to the apoellant and not to others and such dredging is entirely in relation to the

manufacturing activity undeftaken by the appellant. Various case laws stated by the

appe ant do nc:t help the appellant's case for the reason that the facts involved therein were

different and di:;tinguishable. ln an identical matter relating to dredging seNices in respect of

Sanghl /ndustres Ltd , Vs. CCE, Rajkot - [2008 (8) TMI 277 - CESTAT AHMEDABAD], a co-

ordinate bench at Ahmedabad took the view that the issue is contentious and accordingly,

pre-deposit of about Rs.10 lakhs against the demand of Rs.55 takhs was ordered. Therefore,

it cannot be said that the lssue ls sett/ed rn favour of the appellant and against the Revenue.

However, there is a meit in the contention of the appellant that they had disclosed the fact of

availing Cenvai Credit on dredging seryices as ealy as in October 2006 and therefore,

invoking of extended period of time is not justified - stay granted partly."

(ii) In the <.ase ofsanghi industries Ltd rel-erred above, it n,as held that:-

" Credit of se,'vice tax on dredging service at appellant's o\i) port denied on the

ground that dt edging in port not relatable to manufacture and clearance of final

product of cli.nker-lssue contentiotts-Pre-deposit of Rs. l0 Lakhs as offered by

appellant, dire,'ted-Pre-deposit of penalty and balance amount of Service tax waived-

Section 35F of Centt'al Excise Act,l91,l as applicable to Service Tax vide Section B3

of Finance Act, 1991 . Stay partly granted."

ser++€g.
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chargesreceivedbyappellantonverificationofhisaccounts,Therefore,inthiscase,all

essentia|ingredientsexisttoinvoketheextendedperiodintermsofprovisotoSection

1 1 A (4) of the Central Excise Act,1 944'

lo.lntheinstantcase,thesaidassesseewaswellawarethattheactivityoftrading

undertakenbythemwasexemptedfromservicetax;eventhentheycontinuedtotake

CenvatcreditonSuchinputservicescommonlyusedinbothdutiableproductsaSWell

aStradingactivityi.e.exemptedserviceandalsofailedtofollowtheprovisionsofRule6

of the Cenvat Credit Rules, with a clear intent to evade payment of Service Tax, They

also did not in any manner disclose to the department about their trading activity Thus,

thereisclearsuppressionoffactsonpartoftheassesseeandfailuretoreciprocatethe

trustputonthembythedepartment'Thus,thenecessaryingredientstoinvokelarger

period in this case is clearly present'

ll.Further,thesaidassesseehascontravenedtheprovisionsofRule3ofCCR.

2004inasmuchastheyhaveavai|edCenvatcredttoncommoninputservicesusedin

trading i.e. exempted service ; Rule 6 of CCR' 2004 in as much as they failed to

maintainSeparateaccountsand/orfailedtopaytherequisiteamountonvalueof

exempted service as required under said Rule 6; Rule 9(6) of CCR' 2004 in as much as

they took Cenvat credit on input services used in exempted service and failed to

reciprocatetheburdenofproofofhdmissibilityofCenvatcreditthereon-AlltheseaCtS

ofcontraventionontheirpartwerewithintenttoevadepaymentofServiceTax'

12'ThereforeanamountofRs4645.023/-ascalculatedatParaSfortheperiod

2011-121o2015.16(UptoDecember-2015)isrequiredtoberecoveredfromthesaid

assessee in terms of provisions of Section 1 1A(a) of Central Excise Act l 944

(hereinafter also referred to as 'CEA' 1944') read with Rule 14 of CCR' 2004 by

invokinglargerperiod.TheyarealsorequiredtopayinterestintermsofSectionllAAof

CEA,,1944readwithRule14ofCCR,2004'Theyarealsoliabletopenaltyintermsof

provisions of Section 1 1AC (1)(c) of CEA' 1944 rcad with Rule 15(2) of CCR' 2004

13. Therefore, M/s. Navkar Transcore Pvt Ltd' situated at Survey No 439/1+2'

Irilatoda, opposite -Chacharwadi Vasna Bus Stop' Sarkhei Bavla Road'. Sarkhej

Ahmedabad-38 2210 are hereby called upon to show cause to the Additional

Commissioner' Central Excise, Ahmedabad.ll, having his office at Customs House.

NavrangPura, Ahmedabad, as to why:

(i)AnamountofRs'46.45,023/.(Rupeesfortysixlacsfortyfivethousandtwentythree
Only)beingrn*o'ni'payableonthevalueofexemptedservice(Trading)arrived
at interms of Rule otal til ot CCR' 2004 should not be demanded & recovered from

themundertheprovisionsofRule14ofCCR2004readwithSectionllA(4)of
cEA,1944.

(ii) lnterest on the demand of above amount should not be charged & recovered from

them in terms of Rule 14 of CCR' 2004 read with Section 11AA of CEA' 1944'

(iii) Penalty should not be imposed upon them under Rule 15(1) of Cenvat Credit

Rutes,2004 read rq/ith section 11AC (1) (a) of the e&#-nct, tgea;
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15. At Para 18. 19, 20 & 26 ol the grounds they have conrended that the Joint

commissioner has not dealt with the following case laws cited by them. I propose to deal

with them as under:

(i) Shree Cernent Limited vs. CCE Jaipur- 2013 (293) ELT 70 (Tri. Del).

I tlnd that in the cited case the Cenvat credit on Sweet on paste (SOp) used

during th; manutacturing was allowed, though it was not expedient to use SOp

in the mrrnulacturing of Cement. It was held that SOp has to be treated as

input and it rvas eligible for cenvat credit. In the case on hand I llnd that the

issue is r,ot rvhether the use of the service of dredging expedient or not but

whether lhe said service can be an input service tbr them in the facts ol the

case. As discussed supra the impugned service. by no stretch of imagination

can be said to be the activity used directly or indirectly, in or in relation to the

manufacture of final products or having direct/indirect nexus w.ith

procurement of inputs and inrvard transportation ol inputs and outward

transportiltion up to the place of removal and therefore it does not fall within

the purvi:w ofthe definition of"Input Service".

(ii) Rajratan Global Wires Ltd. versus Commissioner of C. Ex., lndore - 2012 (25) S.T.R.

117 (Tri. - Del.):

ln the cited case the Hon'ble tribunal had held that th€-rcriltre though the windmill for

generation of electricity was located at a distance from the factory it will be treated as captive

plant and therefore cenvat credit on services of installation, etc. related thereto would be

entitled. However as discussed supra in the case on hand the issue is quiet at variance and

therefore the cited decision is of no avail to the appellant.

(iiD ADITYA CEMENT versus UNION OF INDIA -2008 (221) E.L.T.362 (Raj.).

The cited decision pertains to the definition of capital Goods as defined at Rule 57e of the

erstwhile Modvat Rules, wherein the Modvat credit was allowed on material used for laying

railway track, and therefore the facts of the present case are nowhere near the cited decjsion.

16. The appellant has iurlher relied upon the following case laws in their additional

submissions during the course ofhearing:-

(i) RSWM l,td (Fabric Division) V/s. Comnrissioner of Cenrral Excise.

Jaipur -ll-20 I 5(37) STRl074 (Tri.-Det).

(ii) Deepak lertilizers & Perrochemicals Corpn. Ltd V/s. C.C. Ex. Belapur_

2013(32) STR 532 (Bom).

(iu) Parr,v Engg & Electronics P. Ltd. v/s. ccE & sr Ahmedabad-r.il & III-
201 5(40) STR 243(Tri.LB).

5
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B.Therefore,intermsoftheRule6(3)(i)oftheCENVATCreditRules2004'thesaid

assessee is required to pay an amount of @ 5okl6ok (7% vide Nt.No 1412015 dated

1g.05 2015) on the difference between the sale price and the cost of the goods sold or

onthel0%ofthecostofthegoodssold,whicheverismore.lntheinstantcasethe

amount of 1o o/o of the cost of the goods sold is on higher side, hence, the assessee is

requiredtopayanamount@5%16"/"(7%videNt.No.1412015dated19,05,2015)on

such value as described hereunder,-

(Amount in Rs )

Trading/High

Seas Sales
(Rs )

10% of cost of
goods sold (Rs.)

% amount
payable of
column 3

Amou nt

Payable

(Rs )@ 5% /

60/" I 7%

Year

2
.> 4 5I

2011-12
2012-13

2013-14

2014-15

2015-16 (APril & 94980417

ITTA -15

2015-16 (June to 93827265

Dec.-'15

Total 775792537

103559885 10355989 5o/o 517799

80655001 8065500 6% 48393

159009895 15900990 6% 95405

243760074 24376007 60/o

9498042 6%

0

I
1

9382727

77579254

7 
o/o

464502;

g.Whereas'itfurtherappearsthatttresaidassesseeatnopointoftimedisclosed

thematerialfactstothedepartmentinanymanneraswellastheyhadnotdisclosed

about their trading activity and that they were not maintaining separate records of input

servicesusedindutiablegoodsas,]wellasexemptedservices,whichwasnotin

accordancewiththeprovisionsasidiscussedabove.Theassesseehasalsonot

declared the same in their Monthly ER-1 returns Moreover in the present regime of

liberalization, self assessment and fiiing of ER - 1, 2 & 3 returns online' no documents

whatsoeveraresubmittedbytheassesseetothedepartmentandthereforethe

departmentwouldcometoknowaboutSuchwrongavailmentofCenvatcreditonly

duringauditorpreventive/otherchecks.ThereforetheGovernmentinltswisdomhas

incorporatedtheprovisionsofSubRule5&6ofRulegoftheCenvatCreditRules,

2004tocastupontheburdenofproofofadmissibilityofCenvatcreditonthe

manufacturer or output service provider taking such credit Therefore' it appears that the

assesseehasdeliberatelysuppressedthematerialfactsfromtheDepartmentby

wronglytakingcenvatcreditoncommonlnputserviceswithanintentronevadetheduty.

Hence,itappearsthatthisisafitcaseforinvokingtheextendedperiodoflimitationof

five years under the provisiori! of Section 1 1A (4) of the central Excise Act, 1 944 to

recoverthewholeoftheCenvatcreditwronglyavailedalongwithinterestunderSection

llAAofCentralExciseAct,.lg44readwtthRute14ofCenvatCreditRules'2004.1n

thecaseofMahavirPlasticsversusCCEMumbai'2010(255)ELl24fithasbeenheld

thatiffactsaregatheredbydepartmentinsubsequentinvestigationextendedperiod

canbeinvoked.ln200g(23)STT2T5,incaseofLalitEnterprisesvCSTChennai,itis

held that extended period can be invoked when department comes to know of Service
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17. In the case la$ cited at Sr. No. (i) above, it was held that

"Services used in relation to procurement of inpfis, and ,,activities 
relating to

bttsiness" -Construction of railway siding for transportation of coal to be

used in captive power plant in factory only, facts not disputed-Transportation
of coal is necessary for generation of electricirv* in captive power plant, hence
connected with business of manufocturing of final product-Service to be
treated as used in or in relation to procurement of input-Denial of credit not
sustaint: hle. "

However in the present case, the services of dredging is undeftaken in the

navigation channel (water way) which leads to the pofiJ jetty. and not related to

procurernent olinput. The appellant can claim input service of fieight incurred

lor transportation /import ol coal which is their input/fuel but any expenses

related to ship or its maintenance or its smooth maneuverability is outside the

scope of input service. Further the period in dispute in the above case at Sr.

No. (i) rvas June-2008 to March-2010 rvhereas in the instant case the appellant

had availed Cenvat credit ol dredging service in F.y 2013- l4 only. However,

it is a fact that vide Notification No.3/2001-GE(NT) dared 1.3.2011 (eflective

from 1.4.2011), the definition of input service, provided under rule 2(l) olthe

cenvat llules rvas amended, which resulted in the deletion of the omnibus

phrase "irctivities relating to business" from the inclusive part olthe definition.

Thus the period during which Cenvat was availed was as per the amended

definition of "input service" w.e.f. 0l.04.201I. Hence, I find that dredging

service cannot be classified as input service in light of the discussions in the

foregoing and more so after the definition was amended w.e.f. 0l .04.201 I .

In the case law cited at Sr. No. (ii) above. ir was held that.

"lnput service tnilized in relation to installation o-f ammonia storage tanks
situated outside factory of production. During manufacttffe, dutiaile fnal
prod,ucts, storage and use of ammonia was intrinsic parr; lnput services-were
used by assessee whether directly or indirectly,, in or in relation to
manufacture of final products- Hence, these were input services on vthich
appellant was entitled to take credit of service paid on them. "

In the above cited case, the input service is related to the installation of tanks

lor storing of ammonia which is one of their input and is therefore related to

manufacttrring of final product. However in the present case, the services used

are relate.l to dredging in the navigation of channel (u,ater u,ay) and not

related to manulacturing of final product. Hence the said citation is not

relevant in the case ofappellant.

In the case law at Sr. No. (iii) above, it rvas held that,

6
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daysfromthedateofpaymentoradiustment,aspercondition(d)and(D
respectively, the following pariiculars, namely :-

(i) details of CENVAT credit attributable to exempted goods and exempted

serylces,monthwise,forthewholefinancialyear,determinedprovisionallyas
per condition (b),

(i0 CENVAT credit attributable to exempted goods and exempted servlces

for the whole financial year, determined as per condition (c)'

(iii)amountshoftpaiddeterminedaspercondition(d),alongwiththedateof
payment of the amount short-Paid'

(iv) interest payabte and paid, if any, on the amount short-paid' determined

as per condition (e), and

(v) credit taken on account of excess payment' if any' determined as per

condition (f);

(h)wheretheamountequivalenttoCENVATcreclitattributableto
exempted goods or exempted services cannot be determined provisionally' as

prescribed in condition (b), due fo reasons that no dutiable goods were

manufacturecl and no [outtput] service was provided in the preceding financial

year, then the manuficturer of goods or the provider of output service is not

required to determine and pay such amount provisionally for each month' but

shalldeterminetheCENVATcreditattributabletoexemptedgoodsorexempted

serylcesforthewhoteyearasprescribedincondition(c)andpaytheamountso

calculated on or before 30th June of the succeeding financial year'

0wheretheamountdeterminedundercondition(h)isnotpaidwithinthe
said due date, ie., the 30th June, the manufacturer of goods or the provider of

outputserviceshall,inadditiontothesaidamount'beliabletopayinterestat
the rate of twenty four per cent per annum from the due date till the date of

Pavment.

6'2Thus,asperRule6ibid'theCenvbtcreditshallnotbeallowedonsuchquantity
of input services used for provision of exempted service except under the

circumstancesmentionedinsubrule2.UndertheprovisionsofRule6(3)oftheCenvat
credit Rules 2004 the manufacturer of goods, opting not to maintain separate accounts,

shall follow any one of the following options as applicable to him' namely:-

(i) Pay an amount equal to 6% of value of the exempted goods and exempted

service; or

(ii)

(iii)

payment.

7'Whereasitisobservedthatthesaidassesseehadreceivedincomefortrading

activity (High Seas Sales) during t[e period from 2011-12 to 2015-16 (upto December-

15) totally amounting to Rs 7757'92'5371-' as per Annexure-A to this notice As

discussed above' the trading activity carried out by the assessee is exempted from

paymentofservicetax'Further'thesaidassesseehasnotmaintainedSeparaterecords

of input services used for dutiable goods as well as exempted service and also not

intimated to the range office about availing of ineligible Cenvat credit

Pay an amount determined under sub rule (3A); or

Maintainseparateaccountsforthereceipt'consumptionandinventoryofinputs

as provided for in clause (a) of sub rule (2)' take Cenvat Credit only on inputs

under sub clause(ii) & (iv) of the said clause (a) and pay an amount as

determined under sub rule (3A) in respect of input services The provisions of

sub clauses (i) & (ii) of clause (c) of Sub Rule (3A) shall not apply for such
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" Inpri Service -Erection, comrnissioning or lnstallation service and
Managtment, fufaintenance or Repair service-tyindmills for generation of
electricity awav from factory premises-Electricity generated surrendered to
the grid and eqtdvalent quantum is withdrown in the factory fi.om the grid-ln
view of Bombav High Court upholding decision of Tribunal in 2012(27)STR-
320(Triounal), Cenvat Credit available for aforesaid services used in
windmills away from factory-Subsequent amendment in definition not
relevant."

In the cited case also the Hon'ble tribunal had held that though the windmill for generation of

electricity was located at a distance from the factory it will be treated as captive plant and

therefore cenvat credit on services of installation, etc. related thereto would be entitled.

However as discussed supra in the case on hand the issue is quiet at variance and therefore the

cited decision is of no avail to the appellant.

In the above case, Hon'ble Tribunal has relied on the decision of Hon,ble Bombay

High Court in the case of M/s. Endurance Technology pvt Ltd -2015-TIOL-1371-HC-

MIM-ST wherein Hon'ble High Court has held as Under :-

"As per Rules2(B)(k) (l)(m),3 & 4 of Cenvat Credit Rules,2004, it is clear that the

management , maintenance and repair of windmills installed by the respondents is

input service as defined by clause "1" of Rule 2.Rule 3 & 4 provide that any input or

capital goods ret'eived in the factory or any input service receivetl by marufacture oJ'

final product would be susceptible to cENVAT credit. Rule does not say that input

service received by a manufacturer must be received at the factory premises.

Despite the settkd position in view of the High court decisions, contention of the
revenue that the ludgnent is being challenged before supreme court does not ieally
help in deciding the appeals-Appeals ( ofrevenue) dismissed"

on the basis of ahove decision of Hon'ble High court of Bombay, Hon'ble Tribunal

had decided the matter in favour ofthen assessee

From the above referred case, it is also observed that the department had made

submission before Hon'ble High court that in a similar matter in case of

commissioner of central Excise, Nagpur versus Ultratech cement Ltd.2010-TIOL-

745-HC-MUM-sr department has challenged the order of High cour-r ol Bombay

(Nagpur Bench) in case of M/s. ultratech cement Ltd. before Hon'ble Supreme court

which has been admitted by the Hon'ble Supreme coun. I find that the said appeal

filed by the department is still pending with the Apex court. Since the matter has not

attained finality, the above case of Perry Engg. & Electronics p. Ltd. cannot be

followed in this case.

7
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(iil the amount attributable to input services used in or in relation to

manufacture of exempted goods [and their clearance upto the place of

removall or provision of exempted servlces (provisional) = (E/F) multiplied

by G, where E denotes total value of exempted servlces provided plus the

total value of exempted goods manufactured and removed during the

preceding financial year. F denotes total value of [output] and exempted

servlces provided, and total value of dutiable and exempted goods

manufactured and removed, during the precedmg financial year' and G

denotes total CENVAT credit taken on input servlces during the month'

(c) the manufacturer of goods or the provider of output service' shall determine

finallytheamountofCENVATcreditattributabletoexemptedgoodsand

exemptedservlcesforthewholefinancialyearinthefollowingmanner,
namely :-

0theamountofCENVATcreditattributabletoinputsusedinorinrelationto
manufacture of exempted goods, on lhe basls of total quantity of inputs

used in or in relation to manufacture of' said exempted goods' denoted as

H:

(it)theamountofCENVATcreditattributabletoinputsusedforprovisionof
exemptedserylces=(J/K)multipliedbyL'whereJdenotesthetotalvalue
of exi:empted servlces provided during the financial year' K denotes the

total value of dutiable goods manufactured and removed plus the total

value of [output] services provided plus the total value of exempted

servlcesprovided,duringthefinancialyearandLdenotestotalCENVAT

credit taken on inputs during the financial year minus H'

(iii) the amount attributable to inpurt services used in or in relation to

manufacture of exempted goods'[and their clearance upto the place of

removall or provision of exempted services = (M/N) multiplied by P where

[M] denotes total value of exemp,ied servlces provided plus the total value

of exempted goods manufactured and removed during the financial year'

1[N] denotes total value of [output] and exempted services provided and

total value of dutiabte and exempted goods manufaclured and removed'

during the financial year, and 1[P] denotes total CENVAT credit taken on

input services during the finanCial year;

(d) the manufacturer of goods or the provider of output service' shall pay an

amount equal to the difference between the aggregate amount determined

as per condition (c) and the aggregate amount deterntined and paid as per

condition(b),onorbeforethe30thJuneofthesucceedingfinancialyear,
where the amount determined as per condition (c) is more than the

amount Paid:

(e)themanufacturerofgoodsortheproviderofoutputservice'shall'inaddition

totheamountshort-paid'betiabtetopayinterestattherateoftwenty4our
per cent. per annum from the due date' i'e ' 30th June till the date of

payment, where the amount shorl-paid is not paid within the said due date'

(f) where the amount determined as per condition (c) ls /ess than the amount

determined and paid as per condition (b)' the said manufacturer of goods or

the provider of output service may adiust the excess amount on his own' by

taking credit of such amount;

(g) the manufacturer of goods or the provider of output service shall intimate to

the iurisdictional Superintendent of Central Excise' within a period of fifteen
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9. From the abore. I llnd that the dredging ser'ice cannot be considered to be an input
service as the same is neither used directly or indirectll'. in or in relation to the manulacture
of tinal products or having direct/indirect nexus with procurement of inputs and inuard
transpofiation ol inpur s and outrvard transpofiation ,p to the place of removai.

10. As such. I fi.rd no justiliable reason to allow the credit in respect olthe dredging

service and I uphold the conllmation ol denial of Cenvat credit and demand of interest

thereon.

11. In 
'ies ol prtceding discussion. the cen'at credit ol Rs 12.5 1,.150/- a'ailed on

Dredging Service, thr refore, is liable to be denied. Therelbre. on merits, I uphold the

impugned order for recoven, of the said amount, along *'ith interest.

72. As far as invocation of extended period of demand is concerned, I find that th€-136gtg3+

the-{€ti€€€-had despit,: there being clear provision in the Cenvat Rules the appellant had

taken the cenvat credi. on ineligible service and the lact of w,rong taking cenvat credit on

ineligible service was revealed only during the audit conducted by the department. Even

though the service of rlredging by no means could have been classified as input service , the

appellant willfully availcd the said ineligible credit which was ultimately utilized for payment of
duty on their manufactL,red goods and thereby evading duty, This act of deliberate defiance of
law has to be reprimanr.led. l, therefore find that extended period has been correctly invoked

for demand of duty. Tht' case laws cited by the noticee are not relevant in the instant case as

the notjcee had failed to fulfill their legal obligation by availing ineligible cenvat credit.

'13. The Hon'ble supreme court in the case of commissioner of c. Ex., Aurangabad Versus
Bajaj Auto Ltd - 2010 (26C) E.L T. 17 (S.C )- has held.

"12. secllon i1A of the Act empowers the central excise officer to initiate
proceedings where duty has not been levied or shott levied within six months
from the relevant date. But the proviso to section 11A(1), provides an extended
period of limitat;on provided the duty is not levied or paid or which has been
shorl'levied or short-paid or erroneously refunded, if there is fraud, collusion or
any wilful mis-st'atement or suppression of facts, or contravention of any of the
provisions of th,;s Act or of the rules made thereunder with intent to evade
payment of duty. The extended period so provided is of five years instead of six
months. since the proviso extends the period of limitation from six months to five
years, it needs tt, be construed strictty The initial burden is on the deparTment to
orove that the sittation visualized bv the proviso existed. But the burden shlfts on
fhe assessee onoe the deDaftment is able to produce material to show that the

ed in the Section."

14 ln this case also I find that the departmenl has been able to bring on record that the
noticee had wrongly avai ed the cenvat credit and therefore the department alleged that by
suppressing the fact of suc.h wrong availment the appellant had evaded the payment of duty by
utilizing the said credit for Jayment of duty. The noticee failed to offer any plausible explanation
except to site some judgmsnts, which as dtscussed supra I have found to be distinguishable in
the facts of the present case. Therefore, I find that the extended period for demand of Central
Excise duty not paid, is riglrfly invoked in this case.

15. I find that the provisions of cenvat credit Rules are unequivocal. The provisions
are explicit to the effect that no cenvat credit of tax paid on services which are not input
services, can be availed . The appellant, who was well aware of the fact, ought to have
not taken the credit. There cannot be any doubt on this, and therefore it is evident that
they knowingly availed ineligible credit and also suppressed the facts of such wrong
availment in sheer defiance of law by resorting to fraud.

8
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(i)

(i0

The manufacturer of goods shall pay an amount equal to Six per

cent of value of the exempted goods and the provider of output

service shall pay an amount equal to six percent of value of the

exempted services; or

the manufacturer of goods or the provider of output service shall

pay an amount equivalent to the CENVAT credit attributable to
'inputs 

and input services used in, or in relation to' the manufacture

of exempted goods or for provision of exempted servlces subject to

the conditions and procedures specified in sub-rule (3A)

Explanation l.- lf the manufacturer of goods or the provider of output

service, avails any of the option under this sub-rule' he shall

exercise such option for all exempted goods manufactured by him

or, as the case may be, alt exempted servlces provided by him' and

such option shall not be withdrawn during the remaining parl of the

financial Year.

Exptanationll-Forremovalofdoubt,itisherebyclarifiedthatthe
credit shall not be allowed on inputs and input services used

exclusively for the manufacture of exempted goods or provision of

exemPted service.

Explanation ///. - No CENVAT credit shall be taken on the duty ortax paid

on any goods and services that are not inputs or input services l

(3A)Fordeterminationandpaymentofamountpayableuncterclause(ii)ofsub.

rule p), the manufacturer of goods or the provider of output service shall follow

the following procedure and conditions, namely :-

(a) while exercising this option the manufacturer of goocls or the provider of

output service shall intimate in writing to the Superintendent of Central

Excise giving the following particulars' namely :'

0 name, address and registration No of the manufacturer of goods or

Provider of outPut service;

(ii) date from which the option under thls c/ause ls exerclsed or proposed to

be exercised;

desciption of dutiable goods or [output] services;

description of exempted goods or exempted services:

CENVAT credit of inputs and input services lying in balance as on the

date of exercising the option under this condition;

(iil
(iv)

(v)

(b) the manufacturer of goods or the provider of output service shall' determrne

and pay, provisionally' for every month, -

0 theamountequivalenttoCENVATcreclitattributabletoinputsusedinorin

relation to manufacture of exempted goods' denoted as A;

the amount of CENVAT credit attributable to inputs used for provision of

exempted servlces (provisional)= (B/C) muttiplied by D' where B denotes

the total value of exempted servlces provided during the preceding

financial year, C denotes the totat value of dutiable goods manufactured

and removed plus the total value of [output] services provided plus the

total value of exempted servlces provided, during the preceding financial

y"a,, ard D denotes totat CENVAT credit taken on inputs during the month

(it

minus A.
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16. They are well-established company and dealing with the Central Excise Law

and the Rules framed there under, over the years, could not have claimed a bonafide
belief that such credrt was entailed to them. Therefore their intent to misuse the
provisions of Central Excise Act & Rules and thereby evade payment of duty is

established beyond doubt. Moreover in the present regime of liberalization, self-
assessment, no documents whatsoever are submitted by the assessee to the
department and therefore the department would come to know about such wrong
doings only during audit or preventive/other checks. ln the case of Mahavir plastics

versus ccE Mumbai, 2010 (255) ELr 241 , it has been held that if facts are gathered
by department in subsequent investigation extended period can be invoked. ln 2009
(23) srr 275, in case of Lalit Enterprises vs. csr chennai, it is held that extended
period is evocable when department came to know of service charges received by
appellant on verificatiorr of his accounts.

17. lt is established principle of law that fraud and justice do not dwell together. An
assessee acting in deliance of law has no right to claim innocence when he fails to
exercise due care and diligence. lt was so held in the case of K.l. lnternational Ltd.
Versus Commissioner of Custom, Chennai -2012 (2) ECS (126 ) (Tri-Chen).

18. lt has been held by Apex court in case of commissioner of customs, Kandla vs.
Essar oil Ltd.-2004 (172) E.L.r.433 (s.c.) that by "fraud" is meant an intention to
deceive; whether it is from any expectation of advantage to the party himself or from the
ill-will towards the other is immaterial. The expression "fraud" involves two elements,
deceit and injury to the deceived. Undue advantage obtained by the deceiver, will
almost always call loss or detriment to the deceived. Similarly a "fraud" is an act of
deliberate deception with the design of securing something by taking unfair advantage
of another. lt is deception in order to gain by another's loss. lt is a cheating intended to
get an advantage. (See S.P. Changalvaraya Naidu V. Jagannath tl994(l) SCC l]).

19. ln the case of Shilpa Pranting Press versus Commissioner of Central Excise, Thane-ii -
2013(2971ELT 417 (Tri. [Vlurnbai) it was hetd thus:

"Demand - Limita:ion - Bona fide belief - Assessee consciously deciding to exclude

product from liabil ty to payment of duty - HELD: In such case, question of bona fide

belief cannot arise - Bona fide belief can arise in case assessee had doubt about their

dutiability and the'eafter on its efforts to ascertain tegal position, was armed with

necessary materiar to contend that there was no dutiabitity in respect of such

product - Section 11A of Centrat Excise Act. 1944.,,

20. ln view of the ab,)ve findings and the judgments cited I have no hesitation in
holding that the noticee resorted to fraud, by suppressing the value of the service
provided and thereby evading tax and therefore I hold that this is a fit case where the
proviso to section 73(1) o'f the Finance Act, 1994 can be invoked for confirming the
demand of tax, raised by the impugned show cause notices. For the same reasons
invocation of penalty under Rr-rle l5 olthe Cenvat Rules read u,ith section I IAC is rightll,
justitled. My views are further fortified by the order in the case samsung lndia
Electronics Ltd. - 2014 (307) ELT .'t60 (tri. Del) -

9
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4.Section66DwasinsertedbytheFinanceAcI,2012w,e.f,01.07.2012whereby
negative list of services were introduced and 'trading of goods' is included at sr No.(e)

of the said list.

5. The definition of exempted service provided in Rule 2(e) of the cenvat credit

Rules, 2004 is also revised. The definition of exempted service as per Rule 2(e) of CCR

w.e.f.01.07.2012 is as under;

51

under;-

prescribed.l

(1) --; or,(2)serviceonwhichnoservicetaxisleviableundersection66BoftheFinance

Act, 1994".

Section 668 of the Finance Act provides as under:

SECITOTV[668.ChargeofservicetaxonandafterFinanceAct'2012'
There shatt be levied a tax (hereinafter referred to as the service tax) at the rate

of[fourTeenpercent.]onthevalue,'ofallservices'otherthanthoseservices
specified in the neoative list, provided or agreed to be provided in the taxable

irritory by one person to another and collected in such manner as may be

S Z Therefore, services on which no sbrvice tax was teviable under Secflon 66 (prior

lo 01 .07.2012\ and under section 66 B](wef 01'07 2102) of the Finance Act' 1994

includingtheservicesspecifiedinthenegativelistunderSect,on66DoftheFinance
Act, 1gg4 are considered as exempted service

6. Further, it is observed that, a3 trading activity is an exempted service the

assessee was required to maintain separate records in respect of the said common

input services used in trading activity ds well as in the manufacture and clearance of

dutiable goods, but the assessee nad faiteo to do so. The assessee has also not

followed the procedure as prescribed urfder Rule 6(34) of cenvat credit Rules, 2004

6.lTherelevantprovisionsofRulQ6oftheCenvatCreditRules,2004readas

Rule 6. Obli ation of man

of taxable and exemp ted services

on such quantity of input or input,se

exempted goods or for Provision

(3) Notwithstanding anYthing

manufacturer of goods or the P

separate accounts shall follow

him, namelY:-

ufacturer of dutiable and exem ted oods and rovider

) The CENVAT credit shall not be allowed

rvice which ls used in the manufacture of

of exemPted serYlces, excePt in the

(1

circumstances mentioned in sub-ruleQ)

l

(2) Where a manufacturer or proiider of output service avails of CENVAT credit
,in,respectofanyinputsorinputseiylces,andmanufacturessuchfinalproductsor

provides such output service whi'ph are chargeable to duty or tax as well as

exempted goods orservlces, then\the manufacturer or provider of output service

shallmaintainseparateaccountsforreceipt,consumptionandinventoryofinput

andinputservicemeantforuseinthemanufactureofdutiabtefinalproductsorin
proviiing output service and the quantity of input meant for use in the

manufacture of exempted goods or services and take CENVAT credit only on that

quantity of input or input service which is intended for use in the manufacture of

dutiable goods or in providing output service on which service tax is payable

contained in sub-rules (1) and (2)' the

rovider of output service opting not to maintain

either of the following options, as applicable to



t€
2t. ln view of the above I also find that the decisions cited by the assessee in support of

their contention that extended period cannot be invoked are distinguished.

22. Accordingly the charge of suppression & mala fide with intent to evade duty is

convincingly established against the appellant and I am also unable to accept any claim of bono

fide.

ln the case of Commissioner of Central Excise, Raipur Versus Raj Wines - 2012 (28) STR 46

(Tri. Delhi) it was held:

"15. ln the mafter of involving Secflon 80 of the Finance Act, 1994, we are not in agreement

with the finding ol the Commissioner (Appeals). A person giving his own interpretation of
notification and then arguing that he was under the bona fide belief cannot get the protection of
such Section 80."

23. In view ol forgoing. the appeal is rejected on the grounds of merits as well as on the

issue of invocation of extended period.

'\ ,t ffi rqqr d-$ fir ?T+ 3ffifr 6rftErcrrir{t+-d atrht G;qrdrdr tr

The appeal filed by the appellant stands disposed ol in above terms

lo,l, t3

fttr;ie+*r)
3ngiF

*-fi-q 6{ +,sr c-tei-r

3rEC-flqI(

Date: .0 I .20 i 8

Bv R.P.A.D.

To.

M/s Saurashtra Cements Limited.

Near Railway Station. Ranavav.

Dist.Porbandar-3 60560

Colry to:

I .The Chiel Commissioner of Central Tax. Ahmedabad Zore.

2.The Commissioner of ('entral Tax, Bhavnagar.

3.The Additional Commissioner, Central Tax (System), Bhavnagar.

4.The Asstt./Deputy Commissioner. Central Tax, Division-Junagadh.

5. Guard File.
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OFFICE OF THE COMMISSIONER OF AUDIT-II

CENTRAL EXCISE & SERVICE TAX, AHMEDABAD

G.N.F.C. TOWER, S.G. HIGHWAY, AHMEDABAD-380054

SHOW C AUS E NOTICE

M/s.NavkarTranscorePvt.Ltd,situatedatsurveyNo43g/1+2,Matoda'opposite

ChacharwadiVasnaBusStopSarkhejbavlaRoad,sarkhejAhmedabad-382210,

(hereinafter referred to as 'said assessee'), are engaged in the manufacturrng of

excisablegoodsnamelyElectricalLaminationfallingunderChapterHeadingS50490l0

of the Central Excise Tariff Act, 1OB5 and holding Central Excise Registration No'

AACCASo8goXM0o2.TheyareavailingCenvatCreditunderCenvatCreditRules,

Z}}4(hereinafter also referred to as'QCR, 2004')'

I

2. During the course of audit of t(e records of the said assessee and as detailed at

Para6oftheFARNo.32812014.15idated27.o4.2o15,itwasobservedthatthesaid

assessee is also engaged in High beas Sales of the raw material i.e CRGO Coil

Therefore it appears that the said asiessee is engaged in Trading Activity which is an

exempted service, as discussed herei\after. The total value of traded goods during the

-16 (upto D{cember-15) is Rs. 77,57,92,5371- as reflected in

their balance sheets/ledgers for the reldvant period. lt is also noticed that the assessee

had taken cenvat credit on common ln[ut services such as Telecommunication cA,

Consultancy Services, etc and had not \raintained separate records for the common

input services used in manufacture and clbarance of dutiable goods and those used in

exempted service as above. t,,

\

3 Prior to 01 .072012' Rule 2(e) of CENVhT credit Rules'2004 provides as under'-

\

"exempted service" means taxable servlqes which are exempt from the whole

oftheServicetaxleviablethereon,andin'i;ludesservlcesonwhichnoService

tax is leviable under Section 66 of the Finance Act;

3'lUnderSection66oftheFinanceAct,lgg4ServiceTaxisleviableatprescribed
rate on the value of "taxable services" referred to in the sub-clauses of clause (105) of

Section 65 and collected in such manner as may be prescribed'

3.2Activityof,tradingofgoods,isnotmentionedinthesub-clausesofclause(105)
ofSection65oftheFinanceAct,lgg4,hencenoServicetaxisleviableonitunder
Section66oftheFinanceAct,lgg4.Thus,.tradingofgoods',fallswithinthepurviewof
"exemptedservlce"asdefinedunderRule2(e)ofCENVATcreditRules'2004'


