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HOgaa B weete-H 38 (TAAL) RAT thte ety & WM UF AE MEHE NEW H.
a0t A RAIF 600 20te & FTEOW A, A1 GO ATAA |, WSS | FE R U9 A9 &
@ar winm, yEAewE W Bea afbfEee sy & um oy, S oIE e ARETE oty &
URT 39 & Wetd 2o & o adet & s & sty oflE s & 3t @ sl ofged & o
ﬂﬁgﬁﬁmm:.

In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board's Order No. 03/2017-5T dated 16.11.2017, Shr Suresh Nandanwar,
Commissioner ,Central Goods Service Tax (Audit), Ahmedabad has bheen appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 83 of the Finance Act, 1994

MUY AT FE R 3O HEEE Hﬂrmmvmrﬁ THABIT | ST
| o) gt sus Tt Sy aE @

Ariging out of sbove mentioned 010 mau:d by Additional/ Joint/ Deputy / Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham :

Fdrewar & 9fo@d & 9 U9 990 /Name & Address of the Appellants & Respondent -
M/s Saurastra Cement Limited, Near Railway Station, P.O. Ranavav - 360 560

RN A aE B o Rl s A s aisd ) afis F oaee

e ara W HEE
.le.l prﬂn}n apgerieved by this Order-in-Appeal may file an appeal to the appropriate authorty

Iowing weay .
A urw AT STTE 4R wmmmwtmmmmm
HOEER 1944 F G 35B ¥ aidE v R o, 1 o 86 & AW

meRET ST asd b v
Appeal to Customs. Excise & Service Tax ."Tpﬂllat: Tribunal under Section 358 of CEA, 1944
J Under Section Bb of the Finance Act, 1994 an appeal lies to:-

AT AFamea mﬁu:—rmﬁﬁmﬁﬂmTtﬁ M eNeA yFE Ud daeEw s
FarenfteTor & Ay g, dv w1 F 2, ¥R & oA, a9 e, o & anh wfie o

The special beneh of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
K.K. Puram, New Delhi in all matters relating to classification and valuation,

T afEdE lja) # @ av sefE & e o et anhd e aew, BT seme e vd
fae e sarifteaer et & oftesr g dftar, | aﬁiﬂwaﬁlgﬂrmm‘ifamrﬂfr
WEFCHTE- Ieotl 1 & Fw= WikT |/

'Tn the West regional bench of Customs, Excise & Service Tax ﬂppﬂlla # Tri huﬂal CESTAT) at,
2nd Flaore, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case o appeals other than as
mrnhut‘mﬂ in para- 1{a) above
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app:.ai to the lpp-rlla e T‘nbunnl shall be :i:d i quzadruphm:e in form EA-3 [ as

scribed under Ru l;m XCISE [.P.ppe 001 ‘and shall be a::mm ied

t one which at least should BCCom & [e= of Hs, 1000/- R gﬁ,ﬂ-.

; DDW- where amuunt of :lmg demnn m n:at,-' naJ ,.frefund. is ¢ 5 Lac., to

and above 50 La w:] m the form o msu k draftf i favour of Asst,
egistrar of branch of a.n m}mm ted pu lic sector hanlv; u r.hc plm::n where the bench of a
un-1mte«|i public accr.ur bank of the place where the E} he Trdhunnl i5 sifuate

cation made for L of stay shall a:enmmnudlwaf
o UL S e L el mr_:qah"'fmrraamawmm

E-“SE’“E

ary fow amew & Taee snfrer & e @, 3wl Of ww A dEee St (5 @ TE w wAig
mmmwﬁmnmﬁﬁﬂsm.mm#ﬂﬁr =S i F/ AT A
Iy , TIT 5 WI@ U IHH ®H, 5 @@ A0 A7 50 W IOV A% WUET 50 W eOT o
HowE ar Fem 1,0000- F99, 5,00 - B 3 10,000/ 3 & WEANF S w1 ooy
wi &y | uew & . a7 fr v & WS dOER &
mﬂﬁmmﬁﬁmgﬁmmmﬁmmﬁHaﬂﬂmlﬁﬁﬁ
BT .hﬂrmwﬂmmmaﬂhﬁmmﬂamﬁﬂmh
B ﬂ?sﬁéﬂﬂ:ﬁ-’mm&aﬂﬁﬂ:mmf-mmﬁuﬁmﬂﬁﬁww i

er sub section (1) of Section 86 of the Finance Act, 1994, to the .n llate
mhul%em lgd in qﬁad.t['u' licate in Form 5.T.3 as.cgrmnhﬂﬂ u 'r Rule & .nI I:h:
Service Tax ]:5 1 ?r mmmpanl.ed of the o
[nﬁe of which shall be E:rt:.ﬁnc[ - hould dEE g-u:{:um ﬁ_-es Hs. 1

ere the amount of service tax & mi-:n:al. EINan Rg 5 Lakhs or 53.
Fs.5000/- where the amount of &ewn:q tamntereat Hgmﬂ_n is moTe

five lakhs but m}t emedm re th: ﬂmnun af emcu
intereat demanded all :I:wnE is more than fifty Ldﬁ I 1}: l‘H

crossed bank dralt m mfnur il ’r_h: Aeaigtant igtrar of the ben{:h nl’ mm.n_ted Public
Sector anln: 1:;1’ Iﬁ'l.e place where the bench of ‘E‘f nﬂl is situated. [ Application ma fnr
grant o v & be accompanied by & fee of Rs, 500/

E’E

fac sf@frEs, 1994 & oo 86 $r It (2) vF (24) F AodlE T & o wdw, dae
rasmarch, 1994, & fras 9(2) va 9(20) & aed Pl wo 817 & & 31 w9 oF IEE A
HEE, FOE T FS A wgEd (e, 0T 3o E 2E o s fr ol
90 &0 (W8 @ R v geiee B it st SET WETAE M AT IO,
FIT IO AFe A, A St @ g w1 FEY & AW g
afer off @ & A@Fs & g | )

The appeal under sub section (2) aru:lé 2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.T as prescribed und:r ule 9 [2) & 9[2A) of the Senice Tax Rules, 1994 and
shall be accompanied by & copy of order of Commissioner Central Excise or Commissioner
Central Excise (Appeals) {one of which shall be a certified copy] and copy of the order pasatd

the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
entral Excise/ Service Tax to file the appeal before the Appeliate Tribunal.

o o, FIT I oeE U9 dmE wiein witeee (fetE) & oft ahet & A S
£ I ks 1944 & ury 35w & woew, o & Bty s, 1994 Frumr 83 F
Jiﬁi’rﬁ ot we & of k5w amw & wfy whdhw wiftewe & wie S wAT IEE

w A ¥ 10 ofvwr (10%), @ A ol o R b oa ata Faw FE
B s R S, W B ow onn & S S B o s s dw ol sw
mmﬁﬂﬁﬁﬂ'ﬁl

AT I A U9 A W S we TR A g A e aiee §
i) ORT 11 & F T
(TR = v o o o B
fiiiy HAT FA FEEES & B 6 & W 2 R
- avd m % ow o & wmEue et (§. 2) 0T 2014 & e @ qf Bl adeer
it & werer Pemother e ff o sl &) Ay a6 e

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section B2 of the Finance Act, 1994,
an appeal inst this order shall lie before the Tribunal on payment of 10% of the dutj
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be su ject to a ceiling of Ra, 10

Crores,

Under Central Excise and Service Tax, *Duty Demanded® shall inclade :

{ amount determined under Section 11 D;

t} amount of erroneous Cenvat Credit taken;

amount pavable under Rule & of the Cenvat Credit Rules
. pr:mrjcu:l !'uﬂhn‘ l.t:al. the provigions of this Section shall not apply to the stay

application and a g: Er g belore any appellate authority prior to the commencement of
the Finamoe [HD.EF ct, 2014,
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ISEE & T UEE & odn ¥ 6199, NS e, gl srde Serg, fae e, e
Frarr, ately AT3E, a0 maw, @HE A, A% -1 10001, B s g

A i bcation lies Under Secretary, to the Government of India, Hevision
ﬁpﬁfgﬁnaﬁﬁlﬁahﬁ:ian}- Eﬁ Hﬁaﬂne._ Department of Revenue, 4th Floor, Jeevan Deep
Eh.lj]nl:ll.l:ll;t;r Parliament Street, New I:E; 10001, under Section, EEFE -Eri' the CEA 1944 in
respect of the [ollowing case, govern ral proviso to sub-section (1) of Section-358 1bid;

@ T S R S A A, A A Bl S Rl SR 8 SR A & e
tﬂmmhﬂmwﬁmmﬁmﬁwﬂ{mm o & Efe, ar fEd
HET A W HERW A AW F wEeR g, FREE I HET E A AE & TR

& AFe A

In case of any loss of s, where the loss occurs in transit from a factory (o & waiehouse or
to another factory or from one warchouse to another dunng the ogum of processing of the
goods n a warehouse or in storage w in a factory or in & warchouse

) s & wey Rl o A S @ BRhE R W AW & REET & wEw s AW W Rl o
ﬂﬁmaﬁﬁgzmﬂa}ihﬁmﬁﬂ.Eﬁmﬁtmﬁq{rmmm#ﬁfﬂmﬂ‘mh
/

In case of rebate of d of excise on ds exported to gnv country or territory outside India
of on ::cimh]q maiuﬁm used in th:gr?anufa%re of 'Ecymangm, are Fxpnrted to any
country or territory outside India,

fiii) afE Ieavg e W AT T RN WA & @ET, AW @ How & AW WarE R e g
In case of ghods exported outside India export to Nepal or Bhutan, without payment of duty.

[iv] e & I uEE & A & fRv St sudt Wl sw yRfemw w ged Rk
& AR AT Eaﬂ:ﬂﬂﬂﬂmmﬁmyﬂnﬁ]mmﬁmmﬁmmﬂ
1998 # °RT 109 ¥ Zamw &r ok arfra o @ & wi v oar

Credit of any duty allowed to be milized towards payment of excise w on final %rodunrs

under the provisiors of this Act or the Rules made there IIJ:PdH such order 15 passéd by the

Eﬂ{nmﬁmnt” ppeals) on or after, the date appointed under Sec. 109 of the Finance [Ne.2)
ct, }

[vi o aEs & o U uo9 FEE EAR A, S & &0 S g (e RaaEd
2001, % FER 0 ¥ e AR & oW w2y & Wi & 3 Ay & dodw & arh R
IO alEE & Wy B ey 3 wdtw amdyr & 2y oftar Heew @ an o) wrr f SR
searE we A, 1544 ®) um 35-EE & mea Puife o & Rl F A F AW
TR-6 # i #waa &1 Fwh wfge
The above application shall be made in duplicate in Form No. EA-B as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 withi 3 ‘mopiths from the date on which the order

tio bea pu:a._:a:ﬁp:gmnm is commumicated and shall be accompanied by two coptes each

of the 010 and Order-In-Appeal. ?L Euulﬂ alsn be accompanied bg am?%uf FF-:ug:['_!haJJan

evidencing payment of prescribed fee as prescribed under Section 35-EE ol CEA, 1944, under
Major Head of Account. .

(vi) g ydee & e Peatae Puiite aeF & sereh $ o i _
22 TR T UF ST TR A1 SO &4 B At ®Yd 200/- W aoAW W @ i o e
9 TH W FOd I FET BT AT ¥ 1000 - 5

I

revigi hcation shall be ac i a fee of Ra. 200/- wh the amount

Eﬁv:d{jﬁlﬁg Fatan?:nl.a: or less mﬁ ["I& qgﬁ:};‘?whﬂrﬁ L?m a?nuunt’llinvul - is more than
upees One Lac,

(D) of =7 ¥E9 7 & et & Ay § O oedw WY & A ues :
ﬁr#ﬁmmuﬂgﬂ?wﬂma:m mﬂmﬂmnmﬁm%m
At # o afe o B 1 UF HaEe T @@ 0/ In case, if the order

covers various numbers of order- in Original, fee for each 0.1.0. should be d in the
foresaid manner, not w:ﬂmmd:n&uﬂ_{e fact that the one ap to the Ap Umlﬁhunﬂl ar
one cation to the Central As the case may be, 15 filled to avoid scriptona work if
excising Ks. 1 lakh fee of Bs. 100/ - for each,

Bl  oumeiiia ~mameEs e, 1975, & IEal ¥ s TE EOEE MW #r
nﬁmﬁtﬁﬁaﬁ.ﬁﬂ;ﬂgﬁmﬁﬂamﬁﬁzhﬂm n;ﬁ'ﬂ

One copy of application or 0.1.0. a8 the case may be, and the order of the adjudicatin
ﬁglthung“ El'uaﬂ ar @ court I'eens;‘aﬁ‘.lp of Ha. 6.50 a& prescn urder Schedule-1 in terms
e Court Fee Act, 1975, as amended,

(F) ey o, Sy 3 o vd Saret il sy (wrd T Foemed, 1982 A affis

T 3T mEteNE A o wiEAfag a g Pt & i o cre weiie fR e

Elhmﬂ:m ig alzo invited to the rules ro?rtm; theee and other related matters contained in the
ustoms, Excise and Service Appellate Tribunal [Procedure) Rules, 1982,
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share registry and security, inward transportation of inputs or capital goods
and outward transportation upto the place of removal.”

8. 1 find that the appellant is engaged in manufacturing activity of cement
and Cement Clinker falling under Chapter 25 of First schedule of Central
Excise Tariff Act 1985 and availing Cenvat Credit and utilizing the same for
payment of Central Excise duty on clearance above final products. The
appellant is taking Cenvat credit of services of Dredging service. As per Section
65(36a) of Finance Act, 1994, the “Dredging Service” includes removal of
material including sil, sediments, rocks, sand, refuse, debns, plant or animal
matter in any excavating, cleaning, deepening, widening, lengthening, either
permanently or temporarily, of any river, port, harbor, backwater or estuary.”

9, From the above definition, | find that the definition of Dredging service is
inclusive one and it describes the service. Normally, the Dredging service is
availed by the ports providing various port services to their clients. This is
required for the ships/vessels arriving at the port for loading /unloading of
cargo. Further | find that “Input Service” is defined at Rule 2(l) of the Cenvat
Credit Rules, 2004, as amended reproduced hereinbefore. The definition is
explicit to the effect that those services which are used used by the
manufacturer, whether directly or indirectly, in or in relation to the manufacture
of final products and clearance of final products upto the place of removal are the
input services. The inclusive part of the definition also prescribes various

services which are in relation to various activities cited therein,

10. At the outset, therefore 1 proceed to examine whether the service of
dredging can be interpreted to be used directly or indirectly, in or in relation to
the manufacture of final products, Undisputedly the appellant manufacture
cement. In support of their contention the appellant emphasis that the service
of dredging is used by them so that the ships can properly anchor at the jetty
for the purpose of landing of coal which is a major raw material (fuel) for them.

11. At Para 4 of the grounds of appeal it is also contended that the impugned
service has direct/indirect nexus with procurement of inputs and inward
transportation of inputs or capital goods and outward transportation upto the

place of removal.

S T8
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12. At Para 8 it is further emphasized that the jetty is also used for
exportation of their final product, and therefore it appears that in this context
they are claiming the service to be used for outward transportation up to the
place of removal. However in a catena of cases it has been held that in case of
exports the place of removal is port and not on board the ship. It would be
fictional to say that the service of dredging is used for such outward

transportation of final products.

13, The appellant’s contention is too farfetched to say the least. Coal being
their input/fuel, the duty paid thereon is entitled to Cenvar credit. The tax paid
on the service of transportation availed for transportation of coal from overseas
to port and from port to the factory/power plant, is also available as Cenvat
credit. However to say that the service of dredging, used even on their own
jetty, so that the ships importing/exporting coal/cement can maneuver
properly, by no stretch imagination can be termed as the activity used directly
or indirectly, in or in relation to the manufacture of final products or having
direct /indirect nexus with procurement of inputs and inward transportation of
inputs and outward transportation up to the place of removal. If such a

proposition is accepted 1 wander what could not be termed as “Input Service™?

14. My assertion as above is also supported by the following case laws:

i} ~WELSPUN MAXSTEEL LTD Versus COMMISSIONER OF CENTRAL
EXCISE 2014 (7) TMI 28 - CESTAT MUMBAI wherein it was held
that:-

“Dredging is undertaken in the navigation channel which leads to the jetty
of the appellant. The channel is not the private property of the appellant
but belongs to the Maharashtra Maritime Board and the channel is also
used not only by the appellant but also by several others and therefore, it
cannot be said that the benefit of dredging of the channel accrues only to
the appellant and not to others and such dredging is entirely in relation to
the manufacturing activity undertaken by the appellant. Various case laws
stated by the appellant do not help the appellant's case for the reason that
the facts involved therein were different and distinguishable. In an
identical matter relating to dredging services in respect of Sanghi
Industries Ltd., Vs. CCE, Rajkot - [2008 (8) TMI 277 - CESTAT
AHMEDABAD], a co-ordinate bench at Ahmedabad took the view that the
issue is contentious and accordingly, pre-deposit of about Rs.10 lakhs

4






i



FNo V2 T4BVR2017

1

related to ship or its maintenance or its smooth maneuverability is outside the
scope of input service, Further the period in dispute in the above case at Sr.
No. (i} was June-2008 to March-2010 whereas in the instant case the
appellant had availed Cenvatl credit of dredging service in F.Y 2013-14 only,
However, it is a fact that vide Notification No.3/2001-CE(NT) dated 1.3.2011
[effective from 1.4.2011), the definition of input service' provided under rule
2{l) of the Cenvat Rules was amended, which resulted in the deletion of the
omnibus phrase “activities relating to business” from the inclusive part of the
definition. Thus the period during which Cenvat was availed was as per the
amended definition of “input service” w.e.f. 01.04.2011. Hence, I find that
dredging service cannot be classified as input service in light of the
discussions in the foregoing and more so after the definition was amended
w.e.f 01.04,2011.

In the case law cited at Sr. No. (ii) above, it was held that,

“Input service utilized in relation to installation of ammonia storage
tanks situated outside factory of production. During manufacture,
dutiable final products, storage and use of ammonia was ntrirsic
part: Input services were used by assessee whether directly or
indirectly, in or in relation to manufacture of final products- Hence,
these were input services on which appellant was entitled to take
credit of service paid on them.”

In the above cited case, the input service 1s related to the installation of tanks
for storing of ammonia which is one of their inputs and is therefore related to
manufacturing of finzl product. However in the present case, the services used
are related to dredging in the navigation of channel (water way) and not related
to manufacturing of final product. Hence the said citation is not relevant in the

case of appellant.

In the case law at Sr. No. (ili} above, it was held that,

* Input Service -Erection, commissioning or Installation service and
Management, Maintenance or Repair service-windmills  for
generation of electricity away from factory premises-Electricity
generated surrendered to the grid and equivalent quantum 1s
withdrawn in the factory from the grid-in view of Bombay High
Court upholding decision of Tribunal in 2012{27)ST R-320(Trnibunal),
Cenvat Credit available for aforesaid services used in windmills
away from factory-Subsequent amendment in definition  not

relevant.”

In the cited case also the Hon'ble tribunal had held that though the windmill

for generation of electricity was located at a distance from the factory it will

S
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be treated as captive plant and therefore Cenvat credit on services of
installation, ete. related thereto would be entitled. However as discussed supra
in the case on hand the issue is quiet at variance and therefore the cited

decision is of no avail to the appellant.

In the above case, Hon'ble Tribunal has relied on the decision of Hon'ble
Bombay High Court in the case of M/s. Endurance Technology Pyt Ltd -2015-
TIOL-1371-HC-MUM-ST wherein Hon'ble High Court has held as Under :-

“As per Rules2(B)(k){l}(m),3 & 4 of Cenvat Credit Rules,2004, it is clear that
the management , maintenance and repair of windmills installed by the
respondents is input service as defined by clause “I" of Rule 2.Rule 3 & 4
provide that any input or capital goods received in the factory or any input
service received by manufacture of final product would be susceptible to
CENVAT credit. Rule does not say that input service received by a
manufacturer must be received at the factory premises,

Despite the settled position in view of the High Court decisions, contention
of the revenue that the judgment is being challenged before Supreme Court
does not really help in deciding the appeals-Appeals [ of revenue)
dismissed”

On the basis of above decision of Hon'ble High Court of Bombay, Hon'ble

Tribunal had decided the matter in favour of then assessee.

From the above referred case, it is also observed that the department had
made submission before Hon'ble High Court that in a similar matter in
case of Commissioner of Central Excise, Nagpur Versus Ultratech
Cement Ltd.2010-TIOL-745-HC-MUM-ST department has challenged the
order of High Court of Bombay (Nagpur Bench) in case of M/s. Ultratech
Cement Ltd. before Hon'ble Supreme Court which has been admitted by
the Hon'ble Supreme Court. | find that the said appeal filed by the
department is still pending with the Apex Court. Since the matter has
not attained finality, the above case of Perry Engg. & Electronics P. Ltd.

cannot be followed in this case.

18. From the above, | find that the dredging service cannot be considered to
be an input service as the same is neither used directly or indirectly, in or in

relation to the manufacture of final products or having direct/indirect nexus
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with procurement of inputs and inward transportation of inputs and outward

transportation up to the place of removal.

19, As such, I find no justifiable reason to allow the credit in respect of the
dredging service and | uphold the confirmation of denial of Cenvat credit and

demand of interest thereon.

20. In view of preceding discussion, the Cenvat credit of Rs 12,51,450/-
availed on Dredging Service, therefore, is liable to be denied. Therefore, on
merits, | uphold the impugned order for recovery of the said amount, along

with interest.

21 As far as invocation of extended period of demand is concerned, I find
that despite there being clear provision in the Cenvat Rules the appellant had
taken the Cenvat credit on ineligible service and the fact of wrong taking
Cenvat credit on ineligible service was revealed only during the audit
conducted by the department, Even though the service of dredging by no
means could have been classified as input service , the appellant  willfully
availed the said ineligible credit which was ultimately utilized for payment of
duty on their manujactured goods and thereby evading duty. This act of
deliberate defiance of law has to be reprimanded. 1, therefore find that extended
period has been correctly invoked for demand of duty. The case laws cited by
the noticee are not relevant in the instant case as the noticee had failed to
fulfill their legal obligation by availing ineligible Cenvat credit,

23 The Hon'ble Supreme Court in the case of Commissioner of C. Ex.,
Aurangabad Versus Bajaj Auto Ltd - 2010 (260) E.L.T. 17 (3.C.) - has held:

w]2. Section 11A of the Act empowers the central excise officer to initiate
proceedings where duty has not been levied or short levied within six
months from the relevant date. But the proviso to Section 11A(1), provides
an extended period of limitation provided the duty is not levied or paid or
which has been short-levied or short-paid or erroneously refunded, if there
is fraud, collusion or any wilful mis-statement or suppression of facts, or
contravention of any of the provisions of this Act or of the rules made
thereunder with intent to evade payment of duty. The extended period so
provided is of five years instead of six months. Since the proviso extends
the period of limitation from six months to five years, it needs to be
construed strictly. The initial burden is on the department [g prove that the
situation visualized by the proviso existed. But the burden shifts on the
assessee once the department is able to produce materigl to show that the
appellant is guilty of any of those situations visualized in the Section.”

f—‘_/ﬁ
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33 In this case also | find that the department has becn able to bring on
record that the noticee had wrongly availed the Cenvat credit and therefore the
department alleged that by suppressing the fact of such wrong availment the
appellant had evaded the payment of duty by utilizing the said credit for
payment of duty. The noticee failed to offer any plausible explanation except to
site some judgments, which as discussed supra I have found to be
distinguishable in the facts of the present case. Therefore, | find that the
extended period for demand of Central Excise duty not paid, is rightly invoked

in this case.

24, 1 find that the provisions of Cenvat Credit Rules are unequivocal. The
provisions are explicit to the effect that no Cenvat credit of tax paid on services
which are not input services, can be availed . The appellant, who was well
aware of the fact, ought to have not taken the credit. There cannot be any
doubt on this, and therefore it is evident that they knowingly availed ineligible
credit and also suppressed the facts of such wrong availment in sheer defiance

of law by resorting to fraud.

25. They are well-established company and dealing with the Central Excise
Law and the Rules framed there under, over the years, could not have claimed
a bonafide belief that such credit was entailed to them. Therefore their intent
to misuse the provisions of Central Excise Act & Rules and thereby evade
payment of duty is established beyond doubt. Moreover in the present regime
of liberalization, seli-assessment, no documents whatsoever are submitted by
the assessee to the department and therefore the department would come 1o
know about such wrong doings only during audit or preventive/other checks.
in the case of Mahavir Plastics versus CCE Mumbai, 2010 (255} ELT 241, it
has been held that if facts are gathered by department in subsequent
investigation extended period can be invoked. In 2009 (23] STT 275, in case of
Lalit Enterprises vs, CST Chennai, it is held that extended period is evocable
when department came to know of service charges received by appellant on

verification of his accounts.

26. It is established principle of law that fraud and justice do not dwell

together. An assessee acting in defiance of law has no right to claim innocence
when he fails to exercise due care and diligence. It was so held in the case of

K.I. International Ltd. Versus Commissioner of Custom, Chennai - 2012 (2)

ECS (126 ) (Tri-Chen).

10
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27. It has been held by Apex Court in case of Commissioner of Customs,
Kandla vs. Essar Oil Ltd.-2004 (172) E.L.T. 433 (5.C.) that by “fraud” is meant
an intention to deceive: whether it is from any expectation of advantage to the
party himself or from the ill-will towards the other is immaterial. The
expression “fraud” involves two elements, deceit and injury to the deceived.
Undue advantage obtained by the deceiver, will almost always call loss or
detriment to the deceived. Similarly a “fraud” is an act of deliberate deception
with the design of securing something by taking unfair advantage of another. It
is deception in order to gain by another’s loss. It is a cheating intended to get
an advantage. (See S.P. Changalvaraya Naidu V. Jagannath [1994(1) SCC 1]).

28, In the case of Shilpa Printing Press Versus Commissioner of Central

Excise, Thane-ii - 2013(297) ELT 417 (Tri. Mumbai) it was held thus:
“Demand - Limization - Bona fide belief - Assessee consciously deciding to
exclude product from liability to payment of duty - HELD: In such case,
question of bone fide belief cannot arise - Bona fide belief can arise in case
assessee had doubt about their dutiability and thereafter on its efforts to
ascertain legal position, was armed with necessary material to contend
that there was no dutiability in respect of such product - Section 114 of
Central Excise Act, 1944."

99. In view of the above findings and the judgments cited | have no
hesitation in holding that the noticee resorted to fraud, by suppressing the
value of the service provided and thereby evading tax and therefore I hold that
this is a fit case where the proviso to Section 73(1) of the Finance Act, 1994 can
be invoked for confirming the demand of tax, raised by the impugned show
cause notices. For the same reasons invocation of penalty under Rule 15 of the
Cenvat Rules read with section 11AC is nightly justified. My views are further
fortified by the order in the case Samsung India Electronics Ltd. - 2014 (307)
ELT 160 (tri. Del)j -

30. In view of the above | also find that the decisions cited by the assessee in
support of their contention that extended period cannot be invoked are
distinguished.

11
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31. Accordingly the charge of suppression & mala fide with intent to evade
duty is convincingly established against the appellant and | am also unable to

accept any claim of bona fide.

In the case of Commissioner of Central Excise, Raipur Versus Raj
Wines — 2012 (28) STR 46 (Tri. Delhi) it was held:

#15. In the matter of involving Section 80 of the Finance Act, 1994, we
are not in agreement with the finding of the Commissioner [Appeals). A
person giving his own interpretation of notification and then arguing that
he was under the bona fide belief cannot get the protection of such Section
80."

39, In view of forgoing, the appeal is rejected on the grounds of merits as well

as on the issue of invocation of extended period.

39, ayirere T e o v 3ol AT oY SO Al | [T ST

The appeal filed by the appellant stands disposed of in above erms.

éﬁ%

oY
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By R.P.A.D.

To,

M /s Saurashtra Cements Limited,
Mear Railway Station, Ranavav,
Dist.Porbandar-360560

Copy to:
| The Chief Commissioner of Central Tax, Ahmedabad Zone.
3. The Commissioner of Central Tax, Bhavnagar.
1. The Additional Commissioner, Central Tax (System), Bhavnagar.
4. The Asstt./ Deputy Commissioner, Central Tax, Division-Junagadh.
5. Guard File.

12
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F.NoVIT4BVR2017
ORDER-IMN-APPEAL

M/s Spurashtra Cemenis Limited, Near Railway  Station,ranavav.Dist. Porbandar-
360560 (henceforth, “vppellant™) has filed the present appeal before the Commissioner
(Appeals) Rajkot agamst the Order-in-Original No L VCX-T Ahmd/JC/KP2017  dated
31.01.2017 (henceforth, “impugned order”) passed by the Joint Commissioner of Central
Excise; Ahmedabad-1 (henceforth, “adjudicating authoriy™).

= Further the Chie!f Commissioner vide ...........

3 Briefly stated. the facts of the case are thar a show cause notice, based on
departmental audit, was issued 1o the appellant on 18.09.2014 for recovery of Cenvat credit
of Rs.12,51.450/- tuken by the appellam during the period 2009-10 to 2013-14 of service tax
paid on “Dredging Service”, The Cenvat ¢redit was sought to be denied on the ground that
the CENVAT Credit has been taken and utilized in respect of Input Service viz. Dredging
Service which does not qualify as Input Service, defined under Rule 2(1) of Cenvar Credin
Rules.2004 as the dredging service has not been used either directly or indirectly in
production of cement or for providing of any output service. The adjudicating authority,
under the impugned order. disallowed the Cenvat credit of Rs.12.31.740/- and ordered to be
recovered along with interest. Penalty of Rs.6,25,723/~was also imposed under Rule 15 of the

Cenvat Credit Rules, 2004 read with section 11AC of the Ceniral Excise Act, 1944,

4. The appellant has Giled the appeal manly on the ground that the impugned input
service has direct/indirect nexus with procurement of inputs and inward transportation of
inputs or capital goods which is in relation with manufacture of final products (which are
dutiable}) and outward transporation up to the piace of remowval and that this is also not
exciuded under the defnition of input service under CCR (Refer Rule 2{1) of CCR. They have
also contended that the dredging service to mamtain the normal lunctioning of jety is
essential and it is i relation to progurement ol inputs and ¢learmnce ol hnished goods up to
the place of removal .The appellant has cited number of decisions which were relied upon
in their present appeal  The appellant has also comested the charge of suppression of facts

and imposition of penalty.

3, A personal hearing was held on 26.12.2017, wherein Shri Saurably Dixit Advocate
represented the appellant and reiterated the grounds of appeal and also filed additional
submissions. In the additional submissions they have submitted that the dredging services are
guite similar to making proper approach road to the factory location so that the incoming

material can be easily transported for the purpose of manufacturing operations and hence the

1
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ANNEXURE-|

List of relied upon documents to the Show Cause Notice bearing F No.ST/15-32/C-
IVIAP-XXIVIFAR-275/RP 06/15-16 dated 15.05.2017 issued by the Joint Commissioner
Audit-ll. Ahmedabad to M/s. Adani Enterprises Limited. Adani House, Near Mithakhali
Six Roads, Navrangpura. Ahmedah'ad.

Sr.  List of relied upon documents | | Remarks
Nu. - e i m—— e — | e - - — — - — — - —
1 FAR No 275/14-15 dated 08.04 2015 and | Available with the assessee

addendum dated 02 07 2015 to FAR 275/14-
15 dated 08 .04 2015

2 | 'Work Order No. 1213504810 dated 09.06. 2012 Available with the assessee

of M/s Tamil Nadu Newspnint & Papers Ltd
_Kagithapuram (Tamilnadu).

'3 | submission vide letter dated 22.06.2014 by the _ Available with the assessee

i S | F
4 Annexure-A along with copies of invoices Available with the assessee
issued it | B .
5. 8T 3 returns filed by the assessee for the year Available with the assessee
2012-13
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Cenvat credit thereon cannot be denied to them. They have also cited few case laws in support

of their contention.

. | have carefully gone through the appeal papers. Considering that appeal against
impugned order passed on 31.01.2017 has been filed on 30,03.2017, | find that the appeal has
been filed within the time limit of sixty days prescribed under Section 35 of the Central

Excise Act, 1944,

T The issue involved is of admissibility of Cenvat credit of Service tax paid on
“Dredging Service™ which was availed by the appellant at their jetty during the period 2009-
2010 to 2013-14, Before I proceed 1o examine the merits in the appeal, | refer 1o the legal
provisions relevant in the case. First of all | examine the definition of input service prevalent

during the period under consideration. As per Rule2 (1) of Cenvat Credit Rules, 2004:

“input service  means any service -
(i) used by a provider fof output service) for providing an outpul service, or
fii} wsed by the monufacturer, whether directly or indivectly, in or in relation to
the manmfacture of final products and clearance of final products wuplo the
place of removal.
and includes services used in relation to setting up . modernization, renovation for
repairs of a factory or premises, advertisement, or sales promotion, market research,
storage upto the place of remaval, procurement of inputs, activity relating to business,
such as accounting, auditing financing, recruitment and guality control, coaching and
training, computer networking credit rating, share registry and security, inward
transportation of inputs or capital goods and ourward transportation upto the place of

removal, "

8. | find that the appellant is engaged in manufacturing activity of cement and Cement
Clinker falling under Chapter 25 of First schedule of Central Excise Tarit? Act 1985 und
availing Cenvat Credit and utilizing the same for payvment of Central Excise duty on
clearance above final products. The appellant is taking Cenval credit of services of Dredging
service, As per Section 63(36a) of Finunce Act, 1994, the "Dredgmg Service” includes
removal af material (ncluding silt, sediments, rocks, sond, refuse, debris. plant or animal
metter in any excavatieg, cleaning, deepening, widening, lengthening, ¢ither permanently or

tempararily, af any river, port, harbor, backwater or estuary,

9. From the above definition. | find that the definitnon of Dredging service is inclusive
one and it describes the service, Normally, the Dredging service is availed by the ports

providing various porl services o their chients, This is required for the ships‘vessels arriving

2
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(c) service porfion in execution of a works contract by any individual, Hindu
Undivided Family or partnership firm, whether registered or not, including
association of persons, located in the taxable tertory to a business entity
registered as a body corporate, located in the taxable territory, both the
service provider and the service recipient to the extent notified under
sub-section (2) of section 68 of the Act, for each respectively.

The extract of sub section (2) of Section 68 of the Finance Act reads as follows:
[68. Payment of service tax. — (1) Every person providing taxable service fo any
person shall pay service tax at the rate specified in seclion 12(668] in such
manner and within such penod as may be prescribed,

(2) Notwithstanding anything contained in sub-section (1), in respecl of such
taxable service as may be nofified] by the Central Governmen! in the Official
Gazette the service tax thereon shall be paid by such person and in such
manner as may be prescribed at the rate specified in section 66 and all the
provisions of this chapter shall apply to such person as if he is the person ltable
for paying the service tax in refalion to such service | "Provided that the
Central Government may notify the service and the extent of service tax
which shall be payable by such person and the provisions of this Chapter
shall apply to such person fo the extent so specified and the remaining
part of the service tax shall be paid by the service provider.”,

The extent of service tax payable by such person and the remaining part of the

service tax payable by the service provider as provided in the sub Section (2) of Section
B8 of the Act ibid has been notified vide notfication Mo 30/2012 dated 20/08/2012
(made effective from 01.07 2012). The relevant extract of the said MNotification 15 as

under,

Notification No. 30/2012-Service Tax

New Delhi the 20" June, 2012

GSR... (E).-In exercise of the powers conferred by sub-sechon {2) of
section 68 of the Finance Act, 1994 (32 of 1994), and in supersession of (i}
natification of the Government of India in the Ministry of Finance (Depariment of
Revenue). No. 15/2012-Service Tax, dated the 17" March. 2012, pubhshed in
the Gazette of India, Extraordinary, Part Il Section 3, Sub-sechion
(i), vide number G S.R 213(E). daled the 17" March, 2012, and (i) notification
of the Government of India in the Ministry of Finance {Department of Revenue).
No. 36/2004-Service Tax, daled the 31® December, 2004 pubhshed in the
Gazette of India, Extraordinary, Part Il, Section 3. Sub-section (i), vide number
G.S R 849 (E), dated the 31" December, 2004, except as respects things done
or omitted to be done before such supersession, the Cenftral Govemment
hereby notifies the following taxable services and the exten! of service fax
payable thereon by the person liable to pay service tax for the purposes of the
said sub-section, namely:-

(ll) The extent of service tax payable thereon by fhe person who provides the
service and the person who receives the service for the laxable services
specified in (1) shall be as specified in the following Table, namely -
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at the port for loading runloading of cargo. Further 1 find that “Input Service™ is defined ar

_—

Rule 2{1) of the Cenvat Credit Rules, 2004, as amended reproduced hereinbefore, The
definition is explicit o the effect that those services which are used used by the
manufacturer, whether divectly or indirectly, in or in relation to the manufacture of final
products and elearance of final products upto the place of removal are the inpul services.
The inclusive part of the definition also prescribes various services which are in relation to

various activities cited therein.

10, At the outset, tharefore | proceed to examing whether the service of dredging can be
interpreted to be used directly ar indirectly, in or in relation io the mamifacture af final
products. Undisputedly the appellant manufacture cement. In support of their contention the
appellant emphasis that the service of dredging is used by them so that the ships can properly
anchor at the jetty for the purpose of landing of coal which is a major raw material (fuel) for
them,

i1, At Para 4 of the grounds of appeal it is also contended that the impugned service has
direct/indirect nexus with procurement of inputs and inward transportation of inputs or

capital goods and outward transportation upto the place of removal.

12, At Para 8 it is further emphasized that the jemry is also used for exportation of their
final product, and therefore it appears that in this context they are claiming the service to be
used for outward transportation up to the place of removal. However in a catena of cases it
has been held that in case of exports the place of removal is port and not on board the ship. It
would be fictional to say that the service of dredging is used for such outward transportation

of final products.

3. The appellant’s conmtention is too farfetched to say the least. Coal being their
input/fuel, the duty paid thereon is entitled to Cenvat credit. The tax paid on the service of
transportation availed for transportation of coal from overseas to port and from port to the
factorv/ipower plant, i< also available as Cenvat credit. However 1o say that the service of
dredging, used even on their own jetty, so that the ships importing/exporting coal/cement can
maneuver properly. by no stretch imagination can be termed as the activity used directly or
indirectly, in or in relation to the manufacture of final products or having direct/indirect
nexus with procurement of inputs and inward transportation of inputs and outward
transportation up to the place of removal. If such a proposition is accepted | wander what

could not be termed as “Input Service™?

4. My asse-tion as above is also supported by the following case laws:
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OFFICE OF THE COMMISSIONER OF AUDIT-NI
CENTRAL EXCISE & SERVICE TAX, AHMEDABAD

3"° FLOOR, G N F C TOWER, BODAKDEY, 5.G.HIGHWAY,
AHMEDABAD-380054 .

[ == - —_—— = - -

SHOW CAUSE NOTICE

M/s. M & Co Advisors & Consultant Pyt Lid, 2™ Fioor, B- Wing, Premium
House, Mear Gandhigram Railways Station, Navrangpura, Ahmedabad-380009
[hereinafter referred to as the “assessee’] are registered under the category of
“Business Auxiliary services & Manpower Supply agency Servicelwith the Service Tax
Department’ and holding Service Tax Registration No.- AAFCM3793ESTO001 dated
15.02.2008.

2. During the course of audit of the records of the said assessee for the period 2008-
10 to 2013-14 and as detailed at Para 2 of the FAR No. 281/2014-15 dated 22.04. 2015,
it was observed that

21 The assessee is engaged in providing “Manpower supply agency Service” to
various organizations, companies, etc. The said assessee hires the manpower from one
Mis. Data line Computer Services (Proprietary firm holding Service Tax Reg No.
AAQPP3523MST001) herein after referred to as the said “service provider” and further
supply them to various organizations, companies, etc. The said service provider
charges Service Tax @12 36% (including Ed. Cess & SHEC) on the entire value of

invoices raised to the said assessee and pays 100% service tax accordingly

22 ‘Whereas in respect of "Manpower supply agency Service’, if the sennces are
provided by any individual, Hindu Undivided Family or partnership firm. whether
registered or not, including association of persons, located in the taxable terntory, to a
business entity registered as a body corporate, localed in the taxable territory, then
25% of the service tax is payable by the person providing service and 75% of the
service tax s to be paid by the person receiving the service. The relevant provisiens are

mentianed hereinafter,
23  Whereas, as per Rule 2(1)(d)(i)(F)(b) of Service Tax Rules. 1994,

Rule 2. Definitions — (1) In these rules, untess the context otherwise requires.-
1 [id) “person liable for paying service fax" -

(il in respect of the taxable services notified under sub-section (2) of section
68 of the Act, means

(F) In relation to services provided or agreed to be provided by way of.-
(a) renting of a motor vehicle designed [0 carry passengers, fo any person
who is not engaged in a sirnilar business. or

(b} supply of manpower for any purpose; or 3 [security services];
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i) WELSPUN MAXSTEEL LTD Versus COMMISSIONER OF CENTRAL EXCISE 2014
{7) TMI 28 - CESTAT MUMBAI wharain it was held that-

‘Dredging is undertaken in the navigalion channel which leads lo the jelty of the appeliant

The channe! iz not the privale propery of the appelfant buf belongs o the Maharashira
Mantime Board and the channel is also used not only by the appeliant but also by several
others and therafore, it cannot be said thal the benefit of dredging of the channel accrues
only to the appeflan! and no! lo others and such dredging is enfirely in relafion o the
manufacturing activily undertaken by the appellant Varfous case laws stated by e
appaiiant do not heig the appellant's case for the reason thal the facts mvalved theren were
differant and distinguishable. In an dentical matter relating fo dredging services in respect of
Sanghi Industnias Lid, Vs. CCE, Rajkot - {2008 (8) TMI 277 - CESTAT AHMEDABAD] a co-
ordinate bench at Ahmaedabad took the view thal the issue is contentious and accordingly.
pre~deposit of about Rs. 10 lakhs against the demand of Rs. 55 fakhs was ordered. Therefors,
it cannot be said that the issue 15 seffled in favour of the appellant and against the Revenue

However, there is a menl in the contention of the appeffant that they had disclosed the fact of
availing Cenval Credit an dredging services as eary as in Colober 2006 and thersfors,
invoking of exlended penod of ime is nol justified - stay granted partly.”

(ii) In the case of Sanghi Industries Lid referred above, 11 was held that:-

" Credit of service tax on dredging service at appellant’s own port denied on the
ground that dredging in port nol relatable to mamifacture and clearance of final
product af clinker-lssue comentious-Pre-deposit of Rs 1) Lakhs as offered by
appellant, directed-Pre-deposit of penalty and balance amount of Service tax vaived-

Section 33F of Central Excise Act, 1944 as applicable to Service Tax vide Section 83

of Finance Act, 1994 . Stay partly granted.
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charges received by appelilant on verification of his accounts. Therefore, in this case, all
essential ingredients exist to invoke the extended period in terms of proviso 0 Section

11 A (4) of the Central Excise Act 1944

10 In the instant case. the said assessee was well aware that the activity of trading
under taken by them was exempted from service lax; even then they continued to take
Cenvat credit on such input services commonly used in both dutiable products as well
as trading activity i.e. exempled service and also failed to follow the provisions of Rule &
of the Cenval Credit Rules, with a clear intent to evade payment cf Service Tax. They
also did not in any manner disciose to the department about their trading activity Thus
there is ciear suppression of facts on pan of the assessee and failure to reciprocate the
trust put on them by the department. Thus, the necessary ingredients to invoke larger
period in this case is clearly present.

ik Further, the said assessee has contravened the provisions of Rule 3 of CCR,
2004 in as much as they have availed Cenval credit an common input services used in
irading 1.e. exempted service | Rule & of CCR, 2004 in as much as they faled 10
maintain separate accounts and/or failed to pay the requisite amount on value of
exempted service as required under said Rule 6 Rule 9(6) of CCR. 2004 in as much as
they took Cenvat credit on input Lervices used in exempted service and faled to
reciprocate the burden of proof of admissibility of Cenval credit thereon. All these acis

of contravention on their part were with intent to evade payment of Service Tax

12 Therefore an amount of Rs 4645023/ as caiculated at Para 8 for the penod
2011-12 to 2015-16 (Upto December-2013) 18 required to be recovered from the said
assessee in terms of provisions of Sechon 11A(4) of Central Excise Act 1944
(hereinafter also refemed o as 'CEA 1944) read with Rule 14 of CCR 2004 by
nwoking larger period. They are also req uired to pay interest in terms of Section11AA of
CEA, 1044 read with Rule 14 of CCR, 2004 They are also liable to penalty in terms of
provisions of Section 11AC (1)c) of CEA, 1944 read with Rule 15(2) of CCR, 2004

13 Therefore. M/s. Navkar Transcore Pul Ltd situated at Survey No.439/1+2,
Matoda, opposite -Chacharwadi Vasna Bus Stop. Sarkhej Bavia Road, Sarkhe|
Ahmedabad-382210 are hereby called upon to show cause to the Addiional
Commissioner, Central Excise, Ahmedabad-ll, having his office at Customs House,
Navrangpura, Ahmedabad, as to why

(i) An amount of Rs 46.45023/- (Rupees forty six lacs forty five thousand twenty three
Only) being an amount payable on the value of exempted sarvice (Trading) arnved
at interms of Rule 6{2) (i) of CCR, 2004 should not be demanded & recovered from
them under the provisions of Rule 14 of CCR 2004 read with Section 11A[4) of

CEA, 1844,

{ii) Interest on the demand of above amount should not be charged & recovered from
them in terms of Rule 14 of CCR, 2004 read with Section 11AA of CEA, 1844,

(i} Penalty should not be mposed upon them under lEule 15(1) of Cenvat Credit
C-Ex-
Rules 2004 read with Section 11AC (1) (a) of the Famanse Act, 1994.
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15. Al Para (8, 19, 20 & 26 of the grounds they have contended that the Joint
Commissioner has not dealt with the following case laws cited by them. | propose to deal

with them as under:

(i) Shree Cement Limited vs. CCE Jaipur- 2013 {293) ELT 70 (Tri. Del).
| find that in the cited case the Cenvat credit on Sweet on Paste (SOP) used
during the manufacturing was allowed. though it was not expedient 1o use SOP
in the manufacturing of Cement. It was held that SOP has to be wreated os
input and it was ¢ligible for Cenvat credit. In the case on hand | find that the
issue is not whether the use of the service of dredging expedient or not bul
whether the said service can be an input service for them in the facts of the
case. As discussed supra the impugned service, by no stretch of imagination
can be said to be the activity used directly or indirectly, in or in relation to the
manufacture of final products or having direct/indirect nexus with
procurement of inputs and inward transportation of inputs and outward
transportation up to the place of removal and therefore it does not fall within

the purview of the definition of “Input Service™,

{ii) Rajratan Giobal Wires Ltd. versus Commissioner of C. Ex., Indore - 2012 (26) 5.T.R,
117 {Tri. - Del.):

In the cited case the Hon'ble tribunal had held that the—wit-be though the windmill for

generation of electricity was located at a distance from the factory it will be treated as captive

plant and therefore Cenvat credit on services of installation, etc. related therets would be

entitled. However as discussed supra in the case on hand the issue |s guiet at variance and

therefore the cited decision is of no avail to the appellant.

(i) ADITYA CEMENT versus UNION OF INDIA - 2008 (221) E.L.T. 362 (Raj.).

The cited decision pertains to the definition of Capital Goods as defined at Rule 570 of the
erstwhile Modvat Rules, wherein the Modvat credit was allowed on material used for laying

railway track, and therefore the facts of the present case are nowhere near the citad decision,

l6.  The appellant has further relied upon the following case laws in their additional

submissions during the course of hearing:-

(i) RSWM Lid (Fabric Division) V/s. Commissioner of Central Excise,
Jnipur ~11—2015(37) STR1074 (Tri.-Del).

(i) Deepak Fertilizers & Petrochemicals Corpn. Lid V/s. C.C. Ex. Belapur—
2013(32) 8TR 532 (Bom).

(iv)  Parry Engg & Electronics P. Ltd, V/s. CCE & ST Ahmedabad-111 & I1}—
2005{(40) STR 243(Tri.LB).
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g Therefore, in terms of the Rule 6{3}ii) of the CENVAT Credit Rules 2004, the said
sssessee is required to pay an amount of @ 5%/6% (7% wvide Nt No 14/2015 dated
18.05.2015) on the difference between the sale price and the cost of the goods sold or
an the 10 % of the cost of the goods sold, whichever is mare. In the instant case the
amount of 10 % of the cost of the goods sold is on higher side, hence, the assessee 15
required to pay an amount @5% [ 6% (7% vide Nt No.14/2015 dated 18 05.2015) on
such value as described hereunder -
(Amount in Rs.)

Year | Trading/High 10% of costof | % amount Amount

Seas Sales | goods sold (Rs)  payableof |  Payable
(Rs.) column 3 = (Rs.)@ 5%/

- i E— B 8% 7%
1 N 3 _4 | s |
201192 103559885 | 10355939 8% | 517798
201213 | 80655001 | 8065500 6% 483930
201314 | 159009895 | 15800990 6% | 954059 |
201415 | 243760074 | 24376007 | 6% | 1462560
2015-16 (April & 9495041? 9498042 6% 560883
May-15) I | B === | —
2015-16 (June to 9352?255 93g2727 7% 656791
Dec-15) | — | I |
Total | 775792537 | 77579254 _ 4645023

9 Whereas. it further appears that the said assessee al no point of time disclosed
the material facts to the department in any manner as well as they had not disclosed
about their trading activity and that they were not maintaining separate records of input
services used in dutiable goods as well as exempted services, which was not n
accordance with the provisions as discussed above. The assessee has also not
declared the same in their Monthly ER-1 retums Moreover in the present regime of
liberalization, self assessment and filing of ER - 1 2 & 3 returns onling, no documents
whatsoever are submitted by the assessee to the department and therefore the
department would come to know about such wrong availment of Cenvat credit only
during audit or preventivelother checks Therefore the Government in its wisdom has
incorporated the provisions of Sub Rule 5 & & of Rule 9 of the Cenvat Credit Rules.
2004 to cast upon the burden of proof of admissibility of Cenvat credit on the
manufacturer or output service provider taking such credit Therefore, it appears that the
assessee has deliberately suppressed the matenal facts from the Department by
wrongly taking cenvat credit on common input services with an intention evade the duty
Hence it appears that this is a fit case for invoking the extended perod of imitation of
five years under the DFDUIE!DI'F:E of Section 11A (4) of the Cenftral Excise Act, 1944 to
recover the whole of the Cenvat credit wrongly availed along with interest under Section
11AA of Central Excise Act, 1944 read with Rule 14 of Cenvat Credit Rules, 2004 In
the case of Mahawvir Plastics versus CCE Mumbai, 2010 (255) ELT 241. it has been heid
that if facts are gathered by department in subsequent investigation extended penod
can be invoked. In 2008 (23) STT 275.in case of Lalit Enterprises v CST Chennai, it 15
held that extended period can be invoked when department comes to know of Senvice
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17. In the case law cited a1 Sr. No. (i) above, it was held that

“Services used in relation to procurement of inpuis ' and “activities relating to
business™ ~Construction of raifway siding for transportation of coal to be
used in captive power plant in factory only, facts not disputed-Transportarion
af coal is necessary for generation of electricity in captive power plamt, hence
connected with business of manufacturing of final product-Service w be
freated as used in or in relation to procurement of input-Denial of eredit not
Sustainable. "

However in the present case, the services of dredging is undertaken in the
navigation channel (waler way) which leads to the port/ jetty. and not related to
procurement of input. The appellant can claim input service of freight incurred
for transportation /import of coal which is their input‘fuel but any expenses
related to ship or its maintenance or its smooth maneuverability is outside the
scope of input service, Further the period in dispute in the above case @t St
No. (i) was June-2008 1o March-2010 whereas in the instant case the appellant
had availed Cenvat credit of dredging service in F.Y 2013-14 only, However,
it 15 a fact that vide Notification No.3/2001-CE(NT) dated 1.3.2011 (effective
[rom 1.4 2011}, the definition of ‘input service' provided under rule 2(1) of the
Cenvat Rules was amended. which resulted in the deletion of the omnibus
phrase “activities relating to business™ from the inclusive part of the definition.
Thus the period during which Cenvat was availed was as per the amended
definition of “input service” w.e.f. 01.04.2011. Hence, 1 find that dredging
service cannot be classified as input service in light of the discussions in the

foregoing and more so after the definition was amended w.e.f, 01.04.2011.

In the case law ¢ited at Se. No. (i) above, it was held that,

“Input sevvice utilfized in relation to installation of ammaenia slorage tanks
situated outside factory of production. During manufacture, dutiable final
products, storage and use of ammeinia was intrinsic part: Input services were
used by assessee whether directly or indirectly. in or in relation to
mantfacture of final products- Hence, these were input services on which
appellant was entitled to take credir of service paid on them,

In the above cited case, the input service is related to the installation of tanks
for storing of ammonia which is one of their input and is therefore related 1o
manufacturing of final product. However in the present case. the services used
are relmed to dredging in the navigation of channel (water way) and not
related to manufacturing of final product. Hence the said citation is not

relevant in the case of appellant.

In the case law at Sr. No. (iii) above. it was held that,
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days from the date of paymeni or adjustment, as per condition (d} and (f
respectively. the following particulars. namely -

(i) details of CENVAT credit atinbutable to exempled goods and exempled
services, month wise, for the whole financial year. determined prowisionally as
per condition (b)),

i) CENVAT credit attrbutable to exempted goods and exempled sen/ices
for the whaole financial year, determined as per condition (c),

(iii) amount short paid determined as per condition (d), along with the date of
payment of the amount short-paid,

{iv) interest payable and paid, if any, on the amount shori-paid, delermined
as per condition (e}, and

(v} credit faken on account of excess payment, if any datermined as per
condition (f);

(h) where the amount equivalent fo CENVAT creod attributable fo
exempted goods or exempled services cannot be determined provisionally. as
prescribed in condition (B), due fo reasons thal no dutable goods were
manufactured and no [output] service was provided in the preceding financial
year, then the manufacturer of goods or the provider of output service 1S nof
required to determine and pay such amount provisionally for each month, but
shall determine the CENVAT credit attributable fo exempted goods or exempled
sarvices for the whole year as prescribed in condition (c) and pay the amount so
calculated on or before 30th June of the succeeding financial year

{1} where the amount determined under condition (h) is not paid within the
said due date, i.e., the 30th June, the manufaclurer of goods or the provider of
output service shall, in addition fo the said amount, be hable to pay interest al
the rate of twenty four per cent per annum from the due date till the date of

payment.

62 Thus. as per Rule 6 ibid, the Cenval credit shall not be allowed on such quantity
of input services used for provision of exempted service except under the
circumstances mentioned in sub rule 2. Under the provisions of Rule 6{3) of the Cenvat
Credit Rules 2004 the manufacturer of goods, opting nat to maintain separate accounts,
shall follow any one of the following options as applicable to him, namely:-

(i) Pay an amount equal to 6% of value of the exempted goods and exempted
sarvice, of

(i) Pay an amount determined under sub rule (3A). or

(i)  Maintain separate accounts fof the receipt, consumption and inventory of inputs
as provided for in clause (a) of sub rule (2), take Cenvat Credit only on inputs
under sub clause(ii) & (i) of the said clause {(a) and pay an amounl as
determined under sub rule (2A) in respect of input services. The provisions of
sub clauses (i) & (i) of clause (c) of Sub Rule (3A) shall not apply for such
payment

7 \Whereas it is observed that the said assessee had received income for trading
activity (High Seas Sales) during the period from 2011-12 to 2015-16 (upto December-
15) totally amounting to Rs. 77 57 82 537/-, as per Annexure-A to this notice. As
discussed above, the trading activity carried out by the assessee is exempted from
payment of service tax Further, the said assessee has not maintained separate records
of input services used for dutiable goods as well as exempted service and also nol

intimated to the range office about availing of ineligible Cenvat credit



" dnpar Service —Erection, commissioning . o Installation service and
Management, Maintenance or Repmr service-windmilis for generation of
electricity away fram factory premises-Electricity gt'nt'm.red surrendered o
the gric and equivalent guantum is withdrawn in the factary from the grid-In
view of Bombay High Court upholding decision of Tribunal in 20]2i2715TR-
320(Tribunal), Cenvat Credit available for aforesaid services used in
windmills away from faciorv-Subsequent amendment jn  definition  not
relevam.”

In the cited case also the Hon'ble tribunal had held that though the windmill for generation of
electricity was lecated at a distance from the factory it will be treated as captive plant and
therefore Cenvat credit on services of instaflation, etc. related thereto would be entitled.

However as discussed supra in the case on hand the issue is quiet at variance and therefore the

eited decision is of no avail to the appellant.

In the above case, Hon'ble Tribunal has relied on the decision of Hon'ble Bombay
High Court in the case of M/s. Endurance Technology Pvt Ltd -2015-TIOL-1371-HC-
MUM-ST wher¢in Hon'ble High Court has held as Under :-

“dAs per Rules2(B)(k)il)(m},3 & 4 of Cenvat Credit Rules, 2004, it is clear that the
management , maintenance and repair of windmills fnstalled by the respondents is
mput service as defined by clause "I of Rule 2 Rule 3 & 4 provide that any input or
capital gopds received in the factory or any fnput service received by manifacture of
final product would be susceptible to CENVAT eredit. Rule does not say thar input
service received by a manufacturer must be received at the factory premises,

Despite the settled position in view of the High Court decisions, contention of the
revenue that the judgment is being challenged before Supreme Court does not really
help in deciding the appeals-Appeals { of revenue) dismissed

On the basis of above decision of Hon'ble High Court of Bombay, Hon'ble Tribunal

had decided the matter in favour of then assessee.

From the above referred case, it is also observed that the department had made
submission before Hon'ble High Court that in a similar matter in case of
Commissioner of Central Excise, Nagpur Versus Ultratech Cement Ltd.2010-TIOL-
T45-HC-MUM-ST department has challenged the order of High Court of Bombay
(Nagpur Bench) in case of M/s. Ultratech Cement Lid. before Hon®ble Supreme Court
which has been admitted by the Hon'ble Supreme Court. 1 find that the said appeal
filed by the department is still pending with the Apex Court. Since the matter has not
nitained finality, the above case of Perry Engg, & Electronics P. Ltd. cannot be
tollowed in this case.
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(il the amount altributable to input services used in or in relaton fo
manufacture of exempted goods [and their clearance upto the place of
removal] or provision of exempted services (provisional) = (E/F) multipied
by G, where E denoles total value of axempled services prowided plus the
total value of exempted goods manufactured and removed dunng the
preceding financial year, F denotes total value of foutput] and exempted
services provided, and total value of dutiable and exempled goods
manufactured and removed, during the preceding financial year, and G
denotes total CENVAT credit taken on input services duning the month

(c) the manufacturer of goods or the provider of output service, shall determine
finafly the amoun! of CENVAT credil attributable to exempled goods and
exempted services for the whole financial year in the following manner,
namely -

(i) the amount of CENVAT credit attributable to inputs used in or in relahon o
manufacture of exempted goods, on the basis of lotal quantity of inputs
usad in or in relation to manufacture of said exempted goods, denoted as
HI.

(i) the amount of CENVAT credit atiributable to inputs used for provision of
exempted services = (J/K) multiphed by L. where J denotes the tolal value
of exempled services provided dunng the financial year. K denoles the
tatal value of dutiable goods manufactured and removed plus the tolal
value of [outpul] services provided plus the total value of exempted
services provided. during the financial year and L denotes total CENVAT
credit taken on inputs during the financial year minus H

(i) the amount aftnbutable fo input services used in or in relalion o
manufacture of exempted goods [and their clearance upto the place of
removal] or provision of exempted services = (M/N) multiptied by P, where
[M] denotes total value of expmpled services provided plus the total value
of exempted goods manufactured and removed dunng the financial year,
1jN] denotes total value of [output] and exempled services provided, and
total valve of dufiable and exempted goods manufactured and removed,
during the financial year, and 1[F] denoles tolal CENVAT credit faken on
input services during the financial year,

(d) the manufacturer of goods of the provider of output service, shall pay an
amount equal to the difference befween the aggregale amount determined
as per condition (c) and the aggregate amount determined and paid as per
condition (b), on or before the 30th June of the succeeding financial year,
where the amount determined as per condition (c) Is more than the
amount paid,

(e) the manufacturer of goods or the provider of output service, shall. in additton
ko the amount shorl-paid. be liable to pay nferest at the rate of twenty-four
per cent per annum from the due date, ie. 30th June till the date of
payment. where the amourit short-paid is not paid within the said due dale.

(i where the amount determined as per condition (c) is less than the amount
determined and paid as per condition (b), the said manufacturer of goods or
the provider of output service may adjus! the excess amount on s own, by
taking credit of such amount:

(g) the manufacturer of goods or the provider of output service shall intimale fo
the jurisdictional Superintendent of Central Excise, within a perod of fifteen
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9. From the above, | find that the dredging service cannot be considered to be an input
service as the same is neither used directly or indirectly, in or in relation 1o the manufacture
of final products or having direct/indirect nexus with procurement of inputs and inward
transportation of inputs and outward transportation up 1o the place of removal,

10. As such. [ find no justifiable reason to allow the credit in respect of the dredging
service and | uphold the confirmation of denial of Cenvat credit and demand of interest
thergon.

11, In view of preceding discussion. the Cenvat credit of Rs 12,531,450~ availed on
Dredging Service, therefore, is liable to be denied. Therefore. on merits. | uphold the

impugned order for recovery of the said amount, along with interest,

12.  Asfar as invocation of extended period of demand is concerned, | find that thefact-that
the-astieeehad despite there being clear provision in the Cenvar Rules the appellant had
taken the Cenvat credit on ineligible service and the fact of wrong taking Cenvat credit on
ineligible service was revealed only during the audit conducted by the department. Even
though the service of dredging by no means could have been classified as input service , the
appellant willfully availed the said ineligible credit which was ultimately utilized for payment of
duty on their manufactured goods and thereby evading duty. This act of deliberate defiance of
law has to be reprimanded. |, therefore find that extended period has been correctly invoked
for demand of duty. The case laws cited by the noticee are not relevant in the instant case as
the noticee had failed to fulfill their legal obligation by availing ineligible Cenvat credit.

13, The Hon'ble Supreme Court in the case of Commissioner of C. Ex., Aurangabad Versus
Bajaj Auto Ltd - 2010 (2600 ELT 17 (5.C.) - has held:

“12. Seclion 11A of the Act empowers the central excise officer to initiate
proceedings whare duly has not been levied or short levied within six months
from the relevart date. Bul the proviso fo Section 11A(1), provides an exlendsd
period of limitation provided the duty is not levied or paid or which has been
short-fevied or short-paid or erroneously refunded. if there is fraud, collusion or
any wilful mis-statement or suppression of facts, or contravention of any of the
prowvisions of this Act or of the rules made thereunder with intent lo evade
payment of duty The extendsd period so provided is of five years instead of six
months. Since the proviso extends the penod of limitation from six months to five
years, it needs lo be construed stnctly. The inittal burden is on the department to

rove that the situation visualized by the proviso existed But the burden shifts on
the assessee once the depariment is able fo produce material o show that the

appellant is guilly of any of those situations visualized in the Section

14, In this case also | find that the department has been able to bring on record that tha
noticee had wrongly availed the Cenvat credit and therefore the department alleged that by
suppressing the fact of such wrong availment the appellant had evaded the paymeant of duty by
utilizing the said credit for sayment of duty The naticee failed to offer any plausibie explanation
excepl to site some judgmants, which as discussed supra | have found ta be distinguishable in
the facts of the present case. Therefore, | find that the extended period for demand of Central
Excise duty not paud, is nghtly invoked in this case.

15 |find that the provisions of Cenvat Credit Rules are unequivocal. The provisions
are explicit to the effect that no Cenvat credit of tax paid on services which are not input
services, can be availed . The appellant, who was well aware of the fact, cught to have
not taken the credit. There cannot be any doubt on this, and therefore it is evident that
they knowingly availed ineligible credit and also suppressed the facts of such wrong
availment in sheer defianze of law by resorting to fraud.

B
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(i)

Explanation [ll. - No CENVAT credit shall be taken on the duty or tax pad

The manufacturer of goods shall pay an amount equal to Six per
cent of value of the exempled goods and the provider of outpuf
sarvice shall pay an amount equal to six percent of value of the
gxempled Services, or

the manufacturer of goods or the provider of oulput service shall
pay an amount equivalent fo the CENVAT credit atinbutable to
inputs and input services used in, orin relation to, the manufacture
of exempted goods or for provision of exempted services subject o
the conditions and procedures specified in sub-rule (3A}.

Explanation |- If the manufacturer of goods or the provider of output
service. avails any of the option under fhis sub-rule. he shall
exercise such option for all exempted goods manufactured by him
or. as the case may be, all exempted services provided by him. and
such option shall not be withdrawn during the remaining part of the
financial year.

Explanation Il- For removal of doubt, it is hereby clanfied that the
credit shall not be allowed on inpuls and nput Services used
exclusively for the manufacture of exemptled goods or provision of
exempled service.

on any goods and services that are not inputs or input services |

(34) For determination and payme
rule {3), the manufacturer of goods or

the following procedure and condifions, namely .-

(a) while exercising this ophion the manufacturer of
output service shall intimate in wrting to the Superntendent of Cenfral

Excise giving the following particulars, namaly -

(1)
{1
(1]

()
vl

(b) the manufacturer of goods or the provider of output service shall, defermineg

name. address and registration No. of the manufacturer of goods or

provider of oufput service,

date from which the option under this clause 1s exercised or proposed 1o

be exercised
description of dutiable goods or [oulput] SEMICes
description of exempled goods or exempled services:

CENVAT credit of inputs and input services lying in balance as on the

date of exercising the option under this condihory.

and pay. provisionally, for every maonth, -

(i

(1)

year and D e
minus A

the amount equivalent to CENVAT credit attributable to inputs used i or in
relation to manufaciure of exempted goods, denoted as A,

the amaunt of CENVAT credit attributable to inpuls used for provision of
exempted services (provisionall= (B/C) multiplied by D, where B denoles
the total value of exempled services provided durng the preceding
financial year, C denotes the lofal value of dutiable goods manufactured
and removed plus the tofal value of [output] services provided plus the
total value of exempted services provided. dunng the preceding financial
notes total CENVAT credit taken on nputs during the manth

nt of amount payable under clause (i} of sub-
the provider of outpu! service shall follow

goods or the provider of



18.  They are well-established company and dealing with the Central Excise Law
and the Rules framed there under, over the years, could not have claimed a bonafide
belef that such credt was entailed to them. Therefore their intent to misuse the
provisions of Central Excise Act & Rules and thereby evade payment of duty is
established beyond doubt Moreover in the present regime of liberalization, self-
assessment, no documents whatsoever are submitted by the assesses to the
department and therefore the department would come to know about such wrong
doings only during audit or preventive/other checks. In the case of Mahavir Plastics
versus CCE Mumbai, 2010 (255) ELT 241, it has been held that if facts are gathered
by department in subsequent investigation extended period can be invoked. In 2009
(23) STT 275, in case of Lalit Enterprises vs. CST Chennai, it is held that extended
period is evocable when department came to know of service charges received by
appellant on verification of his accounts.

17.  Itis established principle of law that fraud and justice do not dwell together. An
assessee acling in defiance of law has no right to claim innocence when he fails 1o
exercise due care and diligence. It was so held in the case of K| International Ltd
Versus Commissioner of Custom, Chennal - 2012 (2) ECS (126 ) (Tri-Chen).

18. It has been held by Apex Court in case of Commissioner of Customs. Kandla vs.
Essar Oil Ltd.-2004 (172) ELT. 433 (S.C)) that by “fraud” is meant an intention to
deceive; whether it is from any expectation of advantage to the party himself or from the
ll-will towards the other is immaterial. The expression “fraud” involves two elements,
deceit and injury to the deceived, Undue advantage obtained by the deceiver, wil
almost always call loss or detriment to the deceived. Similarly a “fraud” is an act of
deliberate deception with the design of securing something by taking unfair advantage
of another. It is deception in order to gain by another's loss. It is a cheating intended to
get an advantage. (See S.P. Changalvaraya Naidu V. Jagannath [1994(1) SCC 1])

19. In the case of Shilpa Printing Press versus Commissioner of Central Excise, Thane-ii —
2013{297) ELT 417 (Tri. Mumbai) it was held thus:

"Demand - Limitation - Bona fide belief - Assessee consciously deciding to exclude
product fram liabilty to payment of duty - HELD: In such case, guestion of bana fide
belief cannot arise - Bona fide belief can arise in case assessee had doubr about their
dutiability end thereafter on its efforts to ascertain legal position, was armed with
necessary material to cantend that there was nao dutiability in respect of swuch
proguct - Jection 114 of Central Excise Act, 1944,

20.  In view of the abave findings and the judgments cited | have no hesitation in
holding that the noticee resorted to fraud, by suppressing the value of the service
provided and thereby evading tax and therefore | hold that this is a fit case where the
proviso to Section 73(1) of the Finance Act, 1994 can be invoked for confirming the
demand of tax, raised by the impugned show cause notices. For the same reasons
invocation of penalty under Rule 15 of the Cenvat Rules read with section | 1AC is rightly
justified. My views are further fortified by the order in the case Samsung India
Electronics Ltd. - 2014 (307) ELT 160 {tri. Del) -

AN
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4 Section 68D was inserted by the Finance Act, 2012 wef 01.07.2012 whereby
negative list of services were introduced and ‘trading of goods' is included at sr. No (e)
of the said list

5. The definition of exempted service provided in Rule 2(e) of the Cenval Credit
Rules. 2004 is also revised The definition of exempted service as per Rule 2(e) of CCR
w.ef 01.07.2012 is as under,

(1) === Or
(2) service on which no service tax is leviable under section 66 B of the Finance
Act, 1994

51 Section 668 of the Finance Act provides as under:

SECTION [66B. Charge of service tax on and after Finance Act, 2012.
There shall be levied a tax (hereinafter referred to as the service tax) al the rate
of [fourteen per cenl ] on the value of all services, other than those senvices
specified in the negative list provided or agreed [0 be provided in the taxable
tarritory by one person to another and collected in such manner as may be
prescnbed. |

52 Therefore, services on which no service fax was jeviable under Section 66 (pnor
to 01.07.2012) and under section 66 B (w.ef 01.07.2102) of the Finance Act, 1934
including the services specified in the negatve list under Section 66D of the Finance
Act 1994 are considered as exempted service.

6. Further, it is observed that as trading activity is an exempted service, the
assessee was required to maintain separate records in respect of the said commaon
input services used in trading activity as well as n the manufacture and clearance of
dutiable goods, but the assessee has failed 1o do so. The assessee has also not
followed the procedure as prescnbed under Rule B(3A) of Cenvat Credit Rules, 2004

81 The relevant provisions of Rule 6 of the Cenvat Credit Rules, 2004 read as
under.-

Rule 6. Obligation of manufacturer of duliable and exempted goods and provider
of taxable and exempled Services. (1) The CENVAT credit shall not be allowed
on such gquantity of input or input Service which is used in the manufacture of
axempled goods or for provisipn of exempted Senices, except in the
circumstances mentioned in sub-rule(2)

(2) Where a manufacturer or prowider of output service avalls of CENVAT credi
in respect of any inputs or nput services. and manufactures such final products or
provides such output service which are chargeable fo duly or fax as well as
exempled goods or services, then, the manufacturer or provider of autput service
shall maintain separate accounts for receipl, consumption and inventory of input
and input service meant for use in the manufacture of dutiable final products or in
providing oulpuf service and the gquantity of input meant for use in the
manufacture of exempted goods or services and take CENVAT cradit only on thaf
quantity of input or input service which is infended for use in the manufacture of
dutiable goods or in providing output service on which senice lax Is payable

(3] Notwithstanding anything contained in  sub-rules (1) and (2). lhe
manufacturer of goods or the provider of oulpul service opting not o mamtain
saparate accounts. shall follow eidher of the following options, as applicable 1o
him, namely:-



21.  In view of the above | also find that the decisions cited by the assessee in support of
their contention that extended period cannot be invoked are distinguished.

22, Accordingly the charge of suppression & mala fide with intent to evade duty is
convincingly established against the appellant and | am also unable to accept any claim of bona
fide,

In the case of Commissioner of Central Excise, Raipur Versus Raj Wines - 2012 (28) 5TR 46
(Tri. Delhi) it was held:

“15. In the mafter of involving Section B0 of the Finance Acf 1994 we are nol in sgreemant
with the finging o the Commissionar (Appeals). A person giving his own inferpretation of
mofification and then arguing that he was under the bona fide betef cannot get the profection of
swch Section 50,7

23, In view of forgoing, the appeal is rejected on the grounds of merits as well as on the

issue of invocation of exiended period.

24, ydiosar gan esl 1 72 i & Frem sades 5 i & e
The appeal filed by the appellant stands disposed of in above terms.
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Date:  .0].20]8

By RPAD.,

Ta,

M/s Saurashtra Cements [ imited,
Near Railway Station, Ranavav,
Dist.Porbandar-36036(0

Lopy 10;
| The Chiet Commissioner of Central Tax, Ahmedabad Zore.
2. The Commissioner of Central Tax, Bhavnagar.
3. The Additional Commissioner., Central Tax (System). Bhavnagar.
4. The Asstt./Deputy Commissioner, Ceniral Tax, Division-Junagadh,
5. Guard File,

%
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OFFICE OF THE COMMISSIONER OF AUDIT-I

CENTRAL EXCISE & SERVICE TAX, AHMEDABAD
G.N.F.C. TOWER, $.G. HIGHWAY, AHMEDABAD-380054

SHOW CAUSE NOTICE

M/s Navkar Transcore Pvt Ltd, situated at Survey No 439/1+2. Matoda, opposite
Chacharwadi Vasna Bus Stop, Sarkhe] bavia Road, Sarkhe| Ahmedabad-382210.
(hereinafter referred to as ‘said assessee) are engaged in the manufactunng of
excisable goods namely Electrical Lamination falling under Chapter Heading 85048010
of the Central Excise Tariff Act. 1985 and holding Central Excise Registration No
AACCABOBOOXMO02 They are availing Cenvat Credit under Cenvat Credit Rules,
2004({hereinafter also referred to as © CR, 2004

2 During the course of audit of the records of the said assessee and as detailed al
Para € of the FAR Mo. 328/2014-15 dated 27.04.2015, it was observed that the said
assessee is also engaged in High Beas Sales of the raw matenal 12 CRGO Coll
Therefare it appears that the said assessee Is engaged in Trading Activity which Is an
exempted service, as discussed hereinafter The total value of traded goods durning the
EY from 2011-12 to 2015-16 (upto December-15) is Rs 77.57.92 537/- as reflected In
their balance sheetsfledgers for the relevant penod. Itis also noticed that the assessee
had taken Cenvat Credit on common Input Services such as Telecommunication, CA,
Consultancy Services, etc. and had not maintained separale records for the commaon
input services used In manufacture and clearance of dutiable goods and those used i

exempted service as above

3 Prior to 01.07.2012, Rule 2{e) of CENVAT credi Rules 2004 provides as under -

‘exempted service’ means taxable services which are exempt from the whole
of the Service tax leviable therean, and inGludes services on which no Service
tax is leviable under Section 66 of the Finance Act.

311  Under Section 66 of the Finance Act, 1994 Sarvice Tax is leviable at prescribed
rate on the value of “taxable services™ referred to in the sub-clauses of clause (105) of
Section 65 and collected in such manner as may be prescribed

32  Activity of ‘trading of goods’ is not mentionad in the sub-clauses of clause (103]
of Section §5 of the Finance Act'1994, hence no Service tax is leviable on it under
Section 66 of the Finance Act 1994 Thus, ‘trading of goods ' falls within the purview of
“exempled service” as defined under Rule 2(e) of CENVAT credit Rules 2004



