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Passed by Shri Suresh Nandanwar, Commissioner, Central Goods Service Tax (fAudit),
Ahmedabad.
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In pursuance to Board's Notification No. 26/2017-C.Ex.{NT) dated 17.10.217 read
with Board's Order No. 05/2017-83T dated 16.11.2017, Shri Suresh - Nandanwar,
Commissioner ,Central Goods Service Tax [Audit), Ahmedabad has been appointed as
Appellate Authority for the purposes of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994
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Arising out of above mentioned OO0 issued by Additional/Joint/Deputy/ Assistant
Commissioner, Central Excise [ Service Tax, Rajkot / Jamnagar /| Gandhidham

ydrwal & WioaE] &1 A9 U9 997 /Name & Address of the Appellants & Respondent -

M/s Saurastra Cement Limited, Near Railway Station, Ranavav - 360 560 Dist :
Porbandar
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Any person aggricved by this Order-in-Appeal may file an appeal to the appropriate ax ity
mn Lh];:mnlluwu% way. PRe 1 HpE ppropriate autherity
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
/ Under Section BG of the Pinance Act, 1994 an appeal lies to:-

gl e O gelen wl aeE den es, SRl seEe 4eE vd dare i
it & fate dis, v e\l A 2, AL & G, ot e S B e aftr o

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Hlock No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation,

I oiedE 1ja) A @A v wdvel &y dw @ aehd den oes, S I wEE v
iy e st feke) & ofes af SR | AT AR, SEd e s
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Eﬂ_TﬁEWEEi regional bench of Customs, Excise & Service Tax Appellate Tribunal ECEETA'I‘J at,

oor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- ja) above
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The appeal to the .ﬁgépt]latc Tribunal shall be fi in qufdruplmatc in form EA-3 [ as
seriDed u|1.|.1ﬁr uke 6 of Cen Excise (A ules, 2001 and shall be accom %%:Iﬁ'l
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The a 1 :{]t:r sub section (1} of Section 86 of the Finance Act, 1994, 1o the A pl:glau.-
Tribunal Sh filed in quugmri,m:m in Form S.T.5 as prescobed under Rule 9(1) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order ap e aﬁm
1nﬁ:_.rnl' which shall be CeTt copy] and  should ﬁ&ccumuﬁmmm hd.' a fees o e
where the amount of service tax & mterest demand E{:n ty levied of Rs, 5 Lakhs or less,
R, 0/- whei;e the amount of service tax & interest rided & penalty levied 12 more
ﬂmﬂﬂilﬂt]ahj}!ﬂﬂut st Euc&m |n§lR=~] Fu;f:tﬁ Lakhs, HEE’ rﬂ_t,’-LHrr the umquﬂt'j_itrfl_s-eﬂl.ﬁef
tax & inferes y " 13 Mare 8 rupees, i E

Cros m?im :i:-ﬁamu.rwuf LE-': Asmstant Registrar of the bench o n_umll:_lnatrd mlﬂ:
Sector Bank of the place where the bepchndpLTQﬁE al is situated. / Application made for
grant of stay shall be accompansed by a fee 5. F
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The appeal under sub section {2) and [2A] of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2} & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner
Central Excise {Appeals| [one of which shall be a certified copy] and copy of the order pa.aund

Ey the Commisstoner authorizing the Assistant Commissioner or Deputy Commissioner of
entral Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also madfo:‘ﬂ:l]imhlt to Service Tax under Section 83 of the Finance Act, 1994,
an appeal agninst this r shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10

rores,
Under Central Excise and Secvice Tax, 'I}u%ﬂcmand:d' shiall inclade

| amount determined under Section 11 I,

[11] amount of erronecus Cenval Credit taken;

i) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the isions of this Section shall not apply to the stay

application and als pending before any appellate authority prior to the commencement of
the Finance [Hn.?’-:f L, 2014,
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In case of any loss of fnnds, where the loss occurs in transgit from a factory to a warehouse or
to another {actory or from one warchouse to another dunng the course of processing of the
poods tn A warehduse or in storage whether in a factory or in a warehouse
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Credit of any duty allowed 1o be utilized towards payment of excise duty on fina, products
under the provisions of this Act or the Rules made there under such order is passe the
Eg{mf‘ﬂaaﬂmnﬁ (Appeals) on or after, date appointed onder Sec. 109 of the Finance [No.2)
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Attention ig also invited (o the rul ::a'g'pqtng theses and other refated matters contained in the
Customs, Excise and Service Appellate Tnbunal (Procedure] Hales, 1982,



1 F.No. V2/138/BVR2017

ORDER IN APPEAL

The present appeal has been filed by Saurashtra Cement Limited, Nr.
Railway Station, Ranavav, P.O. Ranavav, Dist. Porbandar, Gujarat - 360560,
(hereinafter referred to as “Appellant”) holding Central Excise Registration No.
AAHFS5211JXM001 ,against 010 No.AC/JND/21/2017 dated
17.03.2017(herein after referred to as “impugned order”) passed by Assistant
Commissioner, Central  Excise, .Junagadh Division, Bhavanagar
Commissionerate (hereinafter referred to as “Adjudicating Authority”) before the
Commissioer (Appeal), Rajkot.

2 Subsequently, the Board Vide Order No. 05/2017-Service Tax issued
vide F.No. 137/13/2017-ST dated 16.11.2017 by the Under Secretary (Service
Tax), CBEC, New Delhi_ has transferred the said Appeal Petition to the
Commissioner, Central Tax Audit, Ahmedabad for passing Order-in-Appeal.

3 Briefly, the facts of the case are that during the test check of the records
of the appeilant for the period 2007-08 to 2011-12 by CERA Party-V,it was
observed that appellant has purchased PET Coke from RIL (100%EOU) by
paying Central Excise duty as per Notification No. 23/2003-Central Excise and
has availed and utilized total Cenvat credit of Rs. 5,93,40,978/- for the period
March 2008 to December 2008. On scrutiny of the relevant documents, it was
observed that appeliant has availed and utilized excess Cenvat credit
amounting to Rs, 20,66,580/ -,

4. Pursuant to the same, a Show Cause Notice No.V/15-
38/Dem/HQ/2013-14 dated 04.09.2013 (hereinafter referred to as “SCN") was
issued to the Appellant demanding an amount of Rs. 20,66,580/- under Sec.
11A(1) Central Excise Act 1944 and r/w Sec. 11AC and Sec, 11-AA ibid.

5. The SCN was adjudicated by the Adjudicating Authority vide above
referred impugned Ol0O. It is observed by Adjudicating Authority that as per
sample invoices of produced by Appellant, they have availed Cenvat Credit of
CVD worked out under Sec. 3 of CEA 1944 plus Edu. Cess (2%) & S&HS Edu,
Cess (1%) on CVD plus actual Edu. Cess |2%) & S&HS Edu. Cess (1%) paid by
the manufacturer on the CENVAT worked out under Sec. 3(1) of CEA 1944
leading to double benefit, Adjudicating Authority has recalculated the Demand
as he has found error in caleulation of eligible amount of Credit on both the
side and accordingly, the actual amount of Cenvat credit available to the

appellant is as under:
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rT-I]T.E.i Total Cenvat | Total Cenvat | Differential | Excess
| Assessable Credit Availed | Credit duty already | Credit
Value of the | & Utilised available  as | paid/reverse (2-3-4)
Inputs | per Rule | d
3(7)(a) of CCR
2004 plus
Cesses
1 2 3 4 : 2
38,74,98,615/ 5,93,43,349/ 5,66,57,983/ 6,98,503/- 19,86,863/
L = ) s | | 4

Further, Adjudicating Authority has considered the liability for the period
March 2008 to July 2008 as time barred and as out of purview of the
provisions of Sec. 11A of CEA 1944, Accordingly, the actual Demand is further
re-calculated for the period August 2008 to December 2008 where the
differential amount leading to excess Cenvat Credit is worked out as under

Total | Total Cenvat | Tota Cenvat | Differential | Excess
Assessable Credit Availed | Credit available duty Credit
Value of the | & Utilised 45  per  Rule | already (2-3-4)
Inputs 3(70a) of CCR paid !

2004 plus Cesses | reversed
i L 2 3 4 3
' 17,71,36,434/- 1 2,71,27,502/- | 2,58,99,946- ' 8,19,377/- | 9,08,179/-

Adjudicating Authority has confirmed the re-calculated Demand of Rs,
9,08,179/- as the amount availed in excess under Rule 14 of CCR 2004 r/w
Sec. 11A of CEA 1944 along with interest and imposed a penalty of equivalent

amount of Rs, 9,08,179/- under rule 15(2) of CCR r/w Sec. 11 AC of CEA
1944,

53 Being aggrieved with the impugned order, Appellant has preferred the
present appeal, on the following grounds:

a) In the impugned order, Adjudicating Authority has not discussed the ratio of
the case law submitted namely Jai Corp Limited Vs COCE & ST (2013(317) ELT
489 (Tri-Ahmd) and passed the 010 without appreciating the ratio in the case
decided by the jurisdietional bench of CESTAT, which is squarely binding on
the Adjudicating Authority.
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b} With reference to the entitlement of Cenvat Credit, attention is invited to
Rule 3 of CCR 2004 where credit 15 admissible in respect of duty of excise
specified in the First Schedule to Excise tariff Act, leviable under Excise Act;
and also the Education Cess on excisable goods leviable under Sec. 91 r/w Sec.
93 of Finance Act, 2004 and the Secondary and Higher Secondary Education
Cess on excisable goods leviable under Sec. 136 r/w Sec. 138of Finance Act,
2007. It may be appreciated that since the levy itsell is an excise duty on
excisable goods and not on imported goods, the entire amount of Education
Cess and Secondary & Higher Secondary Education Cess paid is also on
excisable goods and therefore, are entitled to take the full credit of the entire
amount of Education Cess and Secondary & Higher Secondary Education Cess.
Merely because the measure of Excise duty 1s egual to Customs duty on like
goods produced or manufactured outside India if imported into India, AC
cannot treat the levy as Basic Customs Duty and Additional duty of Customs
and bifurcate the Cess in question between Basic Customs duty and CVD and
seck to deny the credit in respect of the Cess attributable to Basic Customs
duty in the measure of Excise duty and therefore, the impugned OIO is
contrary to the provisions of CEA and CCR.

c) Appellant have relied upon the decisions of CESTAT in the case of Laser
Shaving (I) P. Ltd, Vs. CCE Hyderabad 2016 (344) ELT 479 (Tri.-Hyd.) and in
the case of citation No 2015 (326) ELT 167 (Tri. Delhi) CCE Vs. Khanna Paper

Mills to support their case on merits.

d) Adjudicating Authority failed to appreciate the SCN proposing Demand is
dated 04,/09/2013 and the demand confirmed pertains to the period August
2008 to December 2008 is barred by limitation under rule 14 of CCR 2004 r/w
Sec. 11A of CEA 1944 as the extended period cannot be invoked in the present
case as all the transactions are recorded in the books of account and were also
audited by the stalf of the Department and in fact the same matter appears as
Revenue para 1 of the Final Audit Report No. 322/2008/09 dated 27/04/2009
wherein the Audit ofiicers had examined the availment of same credit
pertaining to March 2008 to December 2008 and pointed out excess credit of
Rs. 6,98,503/- which was reversed by the Appellant on 30% March 2009 with
paid interest of Rs. 64,960/~ through PLA on 30.03.2009. It is clear from this
that as far as back as March 2009, Departmental Officers has inspected,
perused the documents relating to availment of the Credit in question and
therefore, the an allegation could not have been made out in the SCN the
Appellant willfully suppressed the facts of availment of Cenvat Credit with a
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clear intention to utillise the said Credit for paying duty on their manufactured
goods and thus evade payvment of duty. It has been mentioned in the annexure
to SCN that the reversal was made as per [AD objection and vet the allegation
of willful suppression has been made without any basis or materials. Therefore,
Adjudicating authority failed to appreciate the facts and circumstances of the
case and erred in holding that extended period of demand is invokable and
wrongly confirmed the Demand. On this ground alone the impugned order is

liable to be set aside.

¢) The Adjudicating Authority has also erred in imposing penalty under Rule
15(2) of CCR r/w Sec. 11 AC of CEA when the ingredients for imposition of
such a penalty are absent. Therefore, the impugned order is not tenable on

merits as well as limitation and liable to be set aside.

T In view of the above submission, the Appellant requested to allow appeal

and set aside the OlO denying the eligible Cenvat Credit and imposition of

penalty.

8.  On the request to be heard in person an opportunity was granted on
26/12/2017, wherein Shn Saurabh Dixit, Advocate, appeared on behalf of the
Appellant and reiterated the written submission filed by them and submitted

copy of following case laws in their favour:

a) Polvpack Industries Vs. CCE Belgaum 2015 (327) ELT 568 (Tn. Bang,)
b) Jai Corp Limited Vs COCE & ST (2015{317) ELT 489 (Tri-Ahmd]

¢) CCE Vs. Khanna Paper Mills 2015 (326) ELT 167 (Tri. Delhi)

9. | have carefully gone through the facts of the case and the submission
put forth by the Appellant in their written submission as well as oral
submission of their representative during personal hearing. The issue under

consideration 1s that

i) whether Cenvat Credit of duty worked out under Sec. 3 of CEA 1944 plus
Education Cess@2% and Secondary and Higher Secondary Education Cess@
1% on duty (CVD - equivalent to Central Excise duty payable on like goods in
manufactured in India) plus Education Cess @2% and Secondary and Higher
Secondary Education Cess @ 1% on paid on aggregate Central Excise duty is

admissible or not; and ;

..-:";'_':
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iij whether the demand confirmed by the impugned order is time barred by
limitation under Rule 14 of CCR 2004 r/w Sec. 11A of CEA 1944,

10. | observe that Adjudication Authority has considered the liability for the
period March 2008 to July 2008 as time barred and confirmed the Demand for
the remaining period of August 2008 to December 2008 in the impugned order.
I also observe that the impugned order is devoid of any justification for
invoking extended period i.e. beyond one year from relevant date. Looking to
the fact that the Department was aware of the exact issue as early as February
2009 i.e. during Internal Audit and wherein an audit objection on the same set
of records/information was raised, the sustainability of the allegation of willful
suppression on the part of the Appellant 13 not maintainable., Therefore, the
present appeal is allowed and the impugned order is set aside squarely on the
issue of the matter being time barred and hence, out of purview of the
provisions of Rule 14 of CCR 2004 r/w Sec. 11A of CEA 1944, As the case is

squarely covered under time bar issue therefore, | do not decide on merit.

11. The appeal filed by the Appellant is disposed of in above terms.

- _Eg- 3,098
(Suresh Nandanwar)
Commissioner

Central Tax Audit,
Ahmedabad.

Ta,
M/s.Saurashtra Cement Limited,
Nr. Railway Station, Ranavav,

P.0). Ranavav,
Dist. Porbandar, Gujarat - 360 560.

Copy to
1) The Chief Commissioner, Central GST, Ahmedabad Zone
2| The Commissioner, CGST, Bhavnagar
3| The Deputy/Assistant Commissioner, CGST, Division - Junagadh.
4| The Superintendent, CGST, Porbandar.
3| Guard File



