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.9/?"?b-(r{.&. frais; te.tr.r.rb +:r"+wrw *, 4 ghr;rdmrR , 3rrffd , t-fiq a+{ u-d Q-dr 6{

dsr ctHT), 3r6ffdrqn +t fr-ia Jrfufrqq tqc,u 6r rrRr ca, +-ftq 3rqrd ?rffi $fuG'{rq tluu 6r

ERT 3e fi siafa r"t frr 4g fiffit fi F<:f fr yr*r crka *.4 t u*o t nfi-a crffi fi sc

* B-ffd Fs-qr qqr t.

In pursuance to Board's Notification No. 26l2Ol7-C.Ex.(NT) dated l7.lA.2l7 read
with Board's Orrier No. 05/2017-ST dated 16.11.2017, Shri Suresh .Nandanwar,

Commissioner ,Central Goods Service Tax (Audit), Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals frled under
Section 35 of Cenb.al Excise Act, 1944 and Section 85 of the Finance Act, 1994.

4 3r${ 
^Jqf,d/ 

e-"q-+H Slqqd/ 3clTrd/ Sdr{r6 3fl-{+-d, A*q 5flra el6/ t-dr6{, {rir+tc / dr{4rR
/ ,ritfitnfrr rori sc{Rfua art'qg xrear t qffa: 7

Arising oui of above mentioned OIO "issued by Additional/Joint/ Deputy/Assistant
Commissioner, Celtral Excise / Service Tax, Rajkot / Jamnagar / Gandhidham :

Ef 3I+drfial & cffi 6r arII (td' qflr 
/Na-me & Address of the Appellants & Respondent :-

M/s Saurastra Cement Limited, Near Rallway Station, Ranavav - 36O 56O Dist :

Porbandar

{s^ 3nh($ffl e eqE'd +}g dqBa BzqREa att * strq+il crffi I rrfu+qur 6 sarT
sfio Er{{ s-{ Fridr tt/
Any person agqrier ed by this Order-in-Appeal may llle an appeal to the appropriate authority
in tht followin? way.

(A) Sat tp+ ,idq ,Ecra ele<F (rd t-dr6T 3rffiq anqfuorur + cfr' yq-d, t-#q rflrE 116
lrEfrnq ,1944 +l rrrr "35B t y.rfa q-d fu;a Jfufrrrq, tgga fi qrr 86 t 3i,ifd
ffitr-a ilrr6 fft dr srfr t t/
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

(i) aaff6{q {€i64 rI s-qFtra gafr qrq-& Sff lria, iffiq 3draa qr6 ('d t-dr6{ 3ffi&q
;qrqrffi 6r frs)q tr6. a-{z Rf6 d 2, }rR. *.H, a'5 ftftfr, +} #r"arfr aifr(, rl
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Irelhi in all matters relating to classification and valuation.

(ir) Jqtmd cnE&{ r(ar i ranr rnr 3{fr'd t rrsrdr e}s seff Jrfid, Srffr efffi, A,tfq JEqr{ arFF (,tr
S-4r+r Jrfr&q ;qlqrfufl.r ^(k) fi cft\rlr ql-ffq frfe+r, , (ffiq" ra, r5ar& er+a" Jrflrdt
3r6,r{r6ir(- 3ceo1q 41 SI drfr qrfr(' U

To the West regional bench of Customs. Excise & Service Tax ADDellate Tribunal {CESTATI at.

3ii.fl,,3flloiXrol?#-tflEg3fC 
Asarwa Ahmedabad-380o16 in t6se of appeals other thari ad



h"
(111)

(B)

(i)

(ii)

:ifidrq -qTqTft-fluT t sqqr 3rfi-f, erdd +-{i 6 6(r i-frq 3rcr( erc<F (nfo fM, 2ool,,
* frqq o fi riilJrd fttfftd fuq rrt "c.H Bn-e qI qn cffi fr eS ffiT orar erf6(' r r+A fr
rq t sq r'+ cfr t HFr, il6r rflrq 116 ff aia ,d-qrfr 6r Efirr 3iF 4rqr rnrr qCrar, rw s

ars qr rfit irff, 5 Frrtr tq(r qr 50 *ro rq(' d6 Jrqdr 50 drui sc(r t JIfu6" t il m-mr:

1,000/- sqt, 5,000/- 5Tt 3rersr 10,000/- 5q4 mr Frtrlft-a +rT Qrc"F ffr qfr {iFrrd +tt frtrift-a
err*F 6r er.ffi, +iifud Jq-fiq ;qTqrit-fiuT fit lnsr fr H-6rd6 {BErr t arq t F+fr efr

t'rtB-frq at* + a-+ rcqr drfr teif+-d d'6 gFFc (dRT lfrql arar arffiq r :dEiEa grqd 6l sl4iIra,

t+ 6r rs rnor fr dar qTG('s6r ,Hdfud HS-&;qrqrfudrur 6t tnor Rra t t erara"vr&r

Ft 3f$ t R('3rri{a-w + sr?r 500/- rc('a6r Aqtfta ?Je"6'fr}rT orar fin t/

The aooeal to the ADDellate Tribunal shall be filed in ouadruplicate in form EA-3 / as
orescriBed under Rulb'6 of Central Excise fApoeall Rules.'200I.'and shall be accompanied
hpainst one which at least should be accbrhbanied bv a fee ot Rs. 1.000/- Rs.5O00/-,.
R-s.10.000/- where amount ofduw demand / inferest / peialtv / refund is uDto S'Lac..5 Lac to
50 La'c and above 50 Lac resoecfivelv in the form cif cross-ed bank draft in favoui of Asst.
Registrar of branch of anv norhinated 

-oublic 
sector bank of the olace where the bench of any

noHrinated oublic sectoi bank of the' olace where the bench of the Tribunal is situated.
Application inade for grant of stay shall be accompanied by a fee of Rs. 500/-.
sqiilq ;qrqltrIfiwT t saET 3rSlfr, ril.d Erft]ta-{q, 1994 +'I ur{r 86(1) fi 3rdJff, Q-{rft
ffi, 1994, S frqq 9(1) h rra Btffoa qrrd s.T.-s fr qR cm d fr sr sa;fr qti t{+
qrr Bfl rirlsr fi fu€d lrfi{ 6r :tfr 6}, T€-fi cft {rq e'Tid-rd +t tr+S t t.+ ctr c-4Tfi-f,

d-fr ErF(r) 3lk F+A t +-q S 6rr !6 cfr *'um, a-5r t-dr+a fi airr ,qrfr *I afrT 3it{ ilrnqr
rrqr gdrm, 5cq 5 drg qr 5{$ 6-q, 5 drrr $g( qI 50 Er€I 5cq ir6 nersr 50 FIrg sq(r t
3{fu+.'t il fr-qer: 1,000/- sq{, s,oool- sqt 3rrdr 10,000/- tqt +.r frqitra sql rJ6'fir cF
ta-ra +t'r aqitrd lt-tr qr alffi, flGifra Jffiq fi snrqr *.s-6T{fi"{B€ar t
-r, g ftfr efi qTt*d-+' q'f{ + f6 rorr art W+-d d'6 sFFc eaqr fu-qr drqr srG(, r StiE-d

EFE.6r sucna, d'+ 6t rs snsr * dir ErFq 3-6r €iifu-d 3fiff-q;qqrfu"a{ur fft lnor Rra t r

Iai:n ilder (e 3fril fi R(' 3ni{d-q{ + sFr 5oo/- wq 6'T tstri.kd eJe<F dEIr +-rqr a}in tl

The aooeal under sub section (l) of Section 86 of the Finance Act, 1994, to the Appellate
i;trriiiAt Shall be llled in ouadmblicate in Form S.T.5 as orescribed undei Rule 9(11'of the
SlrviCiTax-nulei. 1q94. aild Shall be accompanied bv a cbpv of the order appealetl hgainst
lone of which shall be cartified conv) and should be accomrianied bv a fees'o[ Rs. lOO0/-
ivhtre the amount of service tax &'ihterest demanded & penaltv levied of Rs. 5 Lakhs or 1eSs,

Rs.5000/- where the amount of service tax & interest tlemarided & pena.ltv levied is more
itran fivi lakhs but not exceedins Rs. Fiftv Lakhs, Rs.10,000/- where'the ahount of service
iax A intereii demanded & penElw levied is moie than trfrv Lakhs rupqes, in the -forr4 -of
irossi:a 6an[- drafu in favouf of th? Assistant Resistrar of [he bench 6f nominated Public
Secioi gank oi ttre blace where lhe ber-rch qL Tli-Elnal is situated. / Application made for
grant of stay sha.ll bd accompanied by a fee of Rs.500/-.

fu;a :rfuG-crq, 1e94 ffr qRr 86 ffr 3q-rrKBi (2) !.i (2A) + 3iilrta (s 61 4fr 3lfif,, t-dr+a

l;ffi, i994, + ft{q 9(2) a?i 9(2A) fi a6a frqifta crd s.r.-7 fr 6t ar q.+ilfr a?i vst sr:r

Jr.{+d, +'-drq Jiqr{ ar6 3relar }n.{f,d (3rfrd), ad-q 3Er{ 1164' rqRr crtd $rtlr fi cf{Y

t-dq rflrE rrFF/ +-dr6-{, 6t 3rffiq;qrqifu'+rur +i J{d-fi # +ra 6r frfii fi d.rd }Tei 6l
cfr st spr t Fdrd 6{-fr 6Irt I /
The aooeal under sub section 12) and {2A) of the section 86 the Finance Act 1994, shall be
hled ii'For ST.7 as prescribed'uirder Rule 9 (2) & 9(2A) of the Service Tax Rrtles, 1994 and
shall be accomDanieil bv a coov of order of Cohmislioner Central Excise or Commissioner,
Central Excise iAppeals)" (one <if"which shall be a certified copy) and copy of the order passed
by the Commiisioner 'airthorizing the Assistant Commissi<jier oJ .Pepuly Commissioner of
C-en tral Excise/ Senice Tax to lllelhe appeal before the Appellate Tribunal.

fiqi a1ffi, idrq 3rvra tya ua S-or+.r fl,i,tfrq cTfu+-iur 1&1 t cfr Jffi fi ara-fr d +drq
reqrEifa irfrfr'q-a 194"4 ff tlT{r 35(rF'fi 3iillrd, d fi ffitr:rfrF-qa', 1994 ffr err{r 83 +

xd:ld 
-t"r+-{ 

+t cfi ilzl fft ,r$ t, Ts 3TreRr fi cfr gfidrq crfu+{q * ${ril 6'rA u+rq rccrq

ste"r.nl-Er 6{ qiq t 1o';furd (l0o/o), Bcr 4j4 tlti d-Crdr ffifd t, qr qdrdr, a-s t-d-d sat;rr

e"rf" t, i, ,Ir"- ft* "*, *d'ih {fl trnl h ridra o*I 1+. te 
"fr 

JsF-d ta {rfti aq

6-i-g 5c('t s#+ a fr1

Adrq rcqr{ ale.F rrd f.IFF{ + 3ia-Jrd- "ai4 ffi(' rEr tr6' fr ft-q qIIR'"d t
(i) qRr 11 $ t JiE?id 16-rr

(ii) tmfu wTI 4r fr rr$ rrkT {rfil
(iii) ffic;F{r fr{Jlr{ff fi A-qq 6 e 3iild-d trq r+-rT

- Errd z16 f+.gs qnr & crdEnd ftiifrq G. 2) 3{fuF-{ff 2014 + 3mbT t Td ffi 3iffiq
qTffi fi sqfi fqrnlrd rerira s{S ati 3ififr +t aq afr dl}tl

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
I9a4 whith is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an aooeal asainst this ordrir shall lie belore the Tribunal on payment of l0% of the duty
demdided where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
Oisput., provided thd amourit of pie-depbsit payabl-e would-be subject to a ceiling of Rs. l0
Crores,' Undir Central Excise and Service Tax, 'Duty Demanded'shall include :

(i) amounl determined under Section I 1 D;
liil amount of erroneous Cenvat Credit taken;
iiiit amount oavable under Rule 6 ofthe Cenvat Credit Rules

- orbvidea further'ttiat the provisions of this Section shall not appty to the stay,

apptication and afpeits penalng befbre any appellate authority prior to the ci:mmencement of
th6 Finance (No.2) Act, 2014.



(c)

(i)

(ii)

(iii)

(iv)

(v)

(ui)

(D)

(F)

(E)

flrTd q-{rF'I{ fit qf,fiixsI 3ni{d :

Revision appffEation to Govemrrert of Indla:
tro rrhr 6r trdfrHur qfrry Ba'frfua qrq-d f. t-fiq ricra ltc+ sfuB?F{, 1994 6r qrn

35EE + q?ra trE-6 t ltdJrd rr+r gfua, srFtd FrfiR, q-d0wvr 3{r*-{d ffi, fd-.a qrmq, {rfrF
ioen+, dtfr EiB-d:fid-d ftq r+a, s-€-d qr?t, ag n-cfr-it'ooor, +i tuur ani qftvt I
A revision application lies to the Under Secretarv. to the Govemment of India. Revision
Application Uhit. Mmistrv of Finance. Departmeif of Revenue. 4th Floor. Jeevan Deen
Bir'ildins. Parliament Stre-et. New Delhi- 1 10001 . under Section 35EE of the CEA 1944 lh
respectbf the foliowing case, governed by first prriviso to sub-section ('l) of Section-358 ibid:

qft qrfr t ffi f;rs-a t qrr& *, d-dr a:n:sra fu$ arfr +i Rffi +rrgri + crErr er6 + qrrrra
*'qtrra qr Gffi J#q *nori qr ful ffi"rr+ aisr qr t {st srsr r!-6 crrrrrd t ahra, qr ffi
atsr e|'6 * qr er-ERUI ii qrf, t tnig'wT t At{r"T, ffi mrrriri qr ffi'S ersR ,16 d' q.rfr + E+ura* araEt fu
ln case of any loss ol goods, where the loss occurs in transit from a factorv to a warehouse or
to another fa-ctory or lrom one warehouse to another durine the course 6f orocessins of the
goods in a warehouse or in storage whether in a factory or in.-a warehouse

e{rrd + Er6{ ffi {rsq qr qld +} ffia 6{ G qm h ftMur n'r{rf,d 6-.t qrd q{ fit ?I$

i'drq rflrE g6 * gtrc (ftio t qrr$ fr, at airra t Errr ffi {Tog fr qt-d +} Md * * t'
In case of rebate ofduff o[excise on goods exported to anv country or territorv outside lndia
of on excisable materidl used-.in the"manufaiture of the"goods *hich are e*ported to any
country or territory outside India.

qfi fgn erc.F .FI slrnra fr(, trdr alrra t sr6{, iqra qI elcrd +t qrs ffia ffiqrurqr tt /
In case of g"oods exdorted outside tndia e*po.i to Nepal or Bhuta.r, without pavment Df'duty.

HBft'{d rccrd +'rflrdFl rfffi fi T4drd + R(r "t Sqff ir$-c fs $ftft'{q u-a gwe frBa
frfira}-t ir6d q|;q €I 4f t Str tt ur*r ii Jr.{fd"(rq-d) *'dgnr tra:rtuff-r-a 1a. zy,
1998 ffr qqr 109 * rem B-q-d 61 4t dTtrs:rro rffifu q{ qr Erd fr crfld frq ,rt, trl
Credit of any duty allowed to be utilized towards payment of excise dutv on finai oroducts
under the piovisiSns of this Act or the Rules made t6ere under such order is oasse'd bv the
Commissioher (Appeals) on or after, the date appointed under Sec. 109 of the Finance [No.2]Act, 1998.

iqnqa 3lrt(;r fi A cFfqi y${ {i@r EA-8 ,i, Gt 6I i"+q :_ccr<;r rtm (lr+fl Eqqrafi,
2001, + ftqq s t 3iilJh fdFftE t, S-s :rhr t HncoT t s qr6'+ Silrtd fir alfr qG(' 

r

Jqn-dd Jrt(d t srtr {d srhr E sfi-a whr *t at cft-qi {iilrd ffr affi qG(rr snr & Adrq
3FIr( qrFF JrEG-{-q, 1044 ffI qRr 35-EE S a-65 Btrift-a lr.4, SI JErq"fr * srrq t dlr qr
TR-6 d cfr {d-rd 6I srfi qrft('r I
The above apolication shall be made in duo[cate in Form No. EA-8 as soecified under Rule. 9
of Central Extise {Aprrealsl Rules. 200'l \dithin 3 months from the dafe on which the order
sought to be appedled agaihst is communicated and shall be accompanied bv two coDies each
of the OIO anii'Order-l -Appeal. It should also be accompanied b'v a copdof TR-6 Challan
evidencing payment oJ presbiibed fee as prescribed under Section 35-EE oItEA, 1944, under
Major Head of Accoun,:.

qattruT 3lri{d & unr ffifuf, Btffra r1a'Er 3rilq?ft f;r arfr sTG(' r

SEi fld-rd {rtrq y6.drs sqt q rs.$ 6q A a} sq} 2001- mr srrrdrfr'fuln ilt' 3ik qft Tidrd
164 ai6 61s-Fqt t;q61 6 dI sq-t 1000 J +r er4trFr Eiqr dKr I

The revision applicatron 
"hall 

be accompanied tv a fee of Rs. 200 / - where the amount
involved in Rudees One Lac or less and Rs. 1000/: where the amount'involved is more than
Rupees One Lat.

qfr t{ Jneer fr +'5 q,{ $rist 6r sarirr t il c-d"'+. a-fr Jnear fi fr(' erffi 6r srrrdrd. Jqf+-f,
a?T t l+-qr drdr qriti] aff d?rr + dd rv efi 6r freT +€I srt t diri # R(' qqfufi yqffrq
+qfu-+rur +i r'+ lrfit+ qr #ftq {rr+rt' 6t <16 Jnif,fl F+-qr urar t t / I" case, if the order
covers various numbers of order- in Orisinal. fee for each O.t.O, should be oidd in the
aforesaid manner, not withstandins the fac-i that the one appeal to the ADpellant Tribunal or
the.one application -to :h_e_Cent-ral Ggvt. As the case may be, is filled to avditl scriptoria work if
excising R6. I la-kh fee ofRs. 100/- for each.

q"rRTrift)d arqrtrq elq 3rfrfi{}r, 1975, fi 3r4sfr-t h rraq|{ qd rrhr (rd {{rrrd yrtsr Er
cft q{ Btrikd 6.50 &t fir -qm-trq a{a, ftfu-c'dn daT Erftqt /
One conv of aoolicati >n or O.l.O. ai the case mav be. and the order of the adiudicatins
authoriW shall Uear a ,iourt fee stamD of Rs. 6.50 ai prebcribed under Schedule-l ii.r terms oT
the Couit Fee Act,1975, as amended.'

Sqr srffi. idrq 3aqrd qtns lii t-dr+r 3rffirq anqrfu-'orq (+rd frfu1 ffi. 1982 fr EFrd
t.d Jr& TidFra arq-dt # sfuft-d 6{i Erd M fi sfu et tzra 3{rfiffid fr-qr drdr Fr /
Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribuinal (Procedure) Rules, 1982.



1 F.No. V2i139iBVR/2017

ORDER IN APPEAL

The present appeal has been filed by saurashtra cement Limited, Nr.

Railway Station, Ranavav, P.o. Ranavav, Dist. porbandar, Gujarat - 360s60,
(hereinafter referred to as 'Appellant") holding central Excise Registration No.

AAHFSS21lJXMOOl,against olo No.ACIJND/2 rl2orz dated

17.o3.2017(herein after referred to as "impugned orderr,) passed by Assistant

commissioner, central Excise, Junagadh Division, Bhavanagar

commissionerate (hereinafter referred to as ,,Adjudicating Authori!/,) before the

Commissioer (Appeal), Rajkot.

2 Subsequently, the Board vide order No. 05/2017-Service Tax issued

vide F.No. 137 /13l2orz-ST dated 16.rr.2orz by the under secretary (service

Tax), CBEC, New Delhi_ has transferred the said Appeal petition to the
commissioner, central rax Audit, Ahmedabad for passing order-in-Appear.

3. Briefly, the facts of the case are that during the test check of the records
of the appellant for the period 2oor-og to 2or1-r2 by cERA part5r-v,it was
observed that appellant has purchased pET coke from RIL (100%Eou) by
paying central Excise duty as per Notification No. 23l2oo3-central Excise and
has availed and utilized totar cenvat credit of Rs. 5,93,40,92g1- for the period

March 2008 to December 200g. on scrutiny of the relevant documents, it was
observed that appellant has availed

amounting to Rs. 20,66,580/-.

and utilized excess Cenvat credit

4 . Pursuant to the same, a Show Cause Notice No.V/ 15_

33lDemlHQl2ols-14 dated 04.09.2013 (hereinafter referred to as,SCN,,) was
issued to the Apperlant demanding an amount of Rs. 20,66,5g0/- under Sec.

11A(1) central Excise Act 1944 and r/w Sec. llAC and Sec. 11-AA ibid.

5. The SCN was adjudicated by the Adjudicating Authority vide above
referred impugned oIO. It is observed by Adjudicating Authority that as per
sample invoices of produced by Apperlant, they have availed cenvat credit of
CVD worked out under Sec. 3 of CEA lg44 pius Edu. Cess (2%) & S&HS Edu.
cess (1%) on cvD plus actuar Edu. cess (2%) &, S&HS Edu. cess (1%) paid by
the manufacturer on the CENVAT worked out under sec. 3(1) of cEA 1944
leading to double benefit. Adjudicating Authority has recalcurated the Demand
as he has found error in calculation of eligible amount of credit on both the
side and accordingry, the actuar amount of cenvat credit ava,able to the
appeilant is as under:



2 F.No. V2l139/BVRr2o17

Total

Assessable

Vaiue of
Inputs

the

otal Cenvat

Credit Availed

& Utilised

T otal Cenvat

Credit

available as

Per Rule
3(7)(a) of CCR

2OO4 plus
Cesses

T Differential

duty already
paid/ reverse

d

Excess

Credit

(2-3-4)

I a
., 4 538,74,99,6151 5 ,93,4313491 5,66,57,9931 6,98,503/- tg,g6,g63l

Further, Adjudicating Authority has considered the riabiliry for the period
March 200g to July 200g as time barred and as out of purview of the
provisions of sec. 11A of cEA 1g44. Accordingly, the actual Demand is further
re-calcurated for the period August 200g to December 200g where the
differential amount leading to excess cenvat credit is worked out as under:

Adjudicating Authority has conlirmed the re_calculated
9,08,179/- as the amount availed in excess under Rule 14
Sec. 1lA of CEA 1944 along with interest and imposed a pe
amount of Rs. 9,08,129/_ under rule 15(2) of CCR r/w S

Demand of Rs.

of CCR 2004 rlw

nalty of equivalent

ec. 11 AC of CEA
1944.

6 Being aggrieved with the impugned order, Appellant has preferred the
present appeal, on the following grounds:

a) In the impugned order, Adjudicating Authority has not discussed the ratio of
the case law submitted namely Jai corp Limited vs cocE & sr (201s(317) ELT
489 (Tri-Ahmd) and passed the olo without appreciating the ratio in the case
decided by the jurisdictional bench of .ESTAT, which is squarery binding on
the Adjudicating Authority.

Total

Assessable

Value of
Inputs

the

Total Cenvat

Credit Availed

& Utilised
Credit available

as per Rule

3(7)(a) of CCR

2004 plus Cesses

Total Cenvat Differential

dufy

already

paid /
reversed

Excess

Credit

(2-3-4)

1 2 .)
a 517,71,36,4341_ 2 ,71,27,5O21_ 2,5g,gg,946l_ 3,19,3771- 9,Og,l7gl-



F.No. V2l1 39/BVR/20'l

b) With reference to the entitlement of Cenvat Credit, attention is invited to

Rule 3 of CCR 2004 where credit is admissible in respect of duty of excise

specified in the First Schedule to Excise tarilf Act, Ieviable under Excise Act;

and also the Education Cess on excisable goods leviable under Sec. 91 r/w Sec.

93 of Finance Act,2OO4 and the Secondary and Higher Secondary Education

Cess on excisable go,rds leviable under Sec. i36 r/w Sec. 138of Finance Act,

2007 . lt may be apprreciated that since the lery itself is an excise duty on

excisable goods and not on imported goods, the entire amount of Education

Cess and Secondary & Higher Secondary Education Cess paid is also on

excisable goods and rherefore, are entitled to take the fuil credit of the entire

amount of Education Cess and Secondary & Higher Secondary Education Cess.

Merely because the nreasure of Excise duty is equal to Customs dury on like

goods produced or manufactured outside India if imported into India, AC

cannot treat the lery as Basic Customs Duty and Additional duty of Customs

and bifurcate the Cess in question between Basic Customs duty and CVD and

seek to deny the credit in respect of the Cess attributable to Basic Customs

duty in the measure of Excise duty and therefore, the impugned OIO is

contrary to the provisions of CEA and CCR.

c) Appellant have relied upon the decisions of CESTAT in the case of Laser

Shaving (l) P. Ltd. Vs. CCE Hyderabad 2016 (344) ELT 479 (Tri.-Hyd.) and in

the case of citation No 2015 (326) ELT 167 (Tri. Delhi) CCE Vs. Khanna Paper

Mills to support their case on merits.

d) Adjudicating Authority failed to appreciate the SCN proposing Demand is

dated O4lO9 12013 and the demand confirmed pertains to the period August

2008 to December 2008 is barred by limitation under rule 14 of CCR 2OO4 rlw

Sec. 11A of CEA 1944 as the extended period cannot be invoked in the present

case as all the transactions are recorded in the books of account and were also

audited by the staff of rhe Department and in fact the same matter appears as

Revenue para 1 of the F'inal Audit Report No. 32212008/09 dated 27 104 12009

wherein the Audit ofi'icers had examined the availment of same credit

pertaining to March 20C8 to December 2008 and pointed out excess credit of

Rs. 6,98,503/- which uas reversed by the Appellant on 30tn March 2009 with

paid interest of Rs. 64,!)60/- through PLA on 30.03.2009. It is clear from this

that as far as back as March 2009, Departmental Officers has inspected,

perused the documents relating to availment of the Credit in question and

therefore, the an allegation could not have been made out in the SCN the

Appellant willfully suppressed the facts of availment of Cenvat Credit v/ith a

{'
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clear intention to utillise the said Credit for paying duty on their manufactured

goods and thus evade payment of duty. It has been mentioned in the annexure

to SCN that the reversal was made as per IAD objection and yet the allegation

of willful suppression has been made without any basis or materials. Therefore,

Adjudicating authority failed to appreciate the facts and circumstances of the

case and erred in holding that extended period of demand is invokable and

wrongly conhrmed the Demand. On this ground alone the impugned order is

liable to be set aside.

e) The Adjudicating Authority has also erred in imposing penalty under Rule

15(2) of CCR r/w Sec. 11 AC of CEA when the ingredients for imposition of

such a penalty are absent. Therefore, the impugned order is not tenable on

merits as well as limitation and liable to be set aside.

7 . In view of the above submission, the Appellant requested to allow appeal

and set aside the OIO denying the eligible Cenvat Credit and imposition of

penalty.

8. On the request to be heard in person an opportunity was granted on

2611212017, wherein Shri Saurabh Dixit, Advocate, appeared on behallofthe

Appellant and reiterated the written submission filed by them and submitted

copy of following case laws in their favour:

a) Polypack Industries Vs. CCE Belgaum 2Ol5 (327) ELT 568 (Tri. Bang.)

b) Jai Corp Limited Vs COCE & ST (2015(317]rELT 489 (Tri-Ahmd)

c) CCE Vs. Khanna Paper Mills 20LS (326\ EW 167 (Tri. Delhi)

9. I have carefully gone through the facts of the case and the submission

put forth by the Appellant in their written submission as well as oral

submission of their representative during personal hearing. The issue under

consideration is that

i) whether Cenvat Credit of duty worked out under Sec. 3 of CEA 1944 plus

Education Ces@2o/o and Secondary and Higher Secondary Education Ces@

i% on duty (CVD - equivalent to Central Excise duty payable on like Soods in

manufactured in India) plus Education Cess @2o/o and Secondary and Higher

Secondary Education Cess @ 1% on paid on aggregate Central Excise duty is

4
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admissibie or not; and
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ii) whether the dema.nd con{irmed by the impugned order is time barred by

limitation under Rule 14 of CCR 2004 rlw Sec. 1lA of CEA 1944.

10. I observe that Adjudication Authority has considered the liability for the

period March 2008 to July 2008 as time barred and confirmed the Demand for

the remaining period of August 2008 to December 2008 in the impugned order.

I also observe that the impugned order is devoid of any justification for

invoking extended period i.e. beyond one year from relevant date. Looking to

the fact that the Department was aware of the exact issue as early as February

2009 i.e. during Internal Audit and wherein an audit objection on the same set

of records/ information was raised, the sustainability of the ailegation of wi11ful

suppression on the part of the Appellant is not maintainable. Therefore, the

present appeal is aliowed and the impugned order is set aside squarely on the

issue of the matter being time barred and hence, out of purview of the

provisions of Rule 14 of CCR 2OO4 rlw Sec. 11A of CEA 1944. As the case is

squarely covered under time bar issue therefore, I do not decide on merit.

1 1. The appeal fi1ed by the Appellant is disposed of in above terms.

9.t.t I
(Suresh Nandanwar)

Commissioner

Central Tax Audit,

Ahmedabad.

To,

M/ s. Saurashtra Cemerrt Limited,

Nr. Railway Station, Ranavav,

P.O. Ranavav,

Dist. Porbandar, Gujarat - 360 560.

Copy to :

1) The Chief Commissioner, Central GST, Ahmedab ad Zone

2) The Commissioner. CGST, Bhavnagar

3) The Deputy/Assist;rnt Commissioner, CGST, Division - Junagadh.

4) The Superintendent, CGST, Porbandar.

5) Guard File


